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JULY    4th,     1766. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Sejion^ 

THE' 

PETITION 

OF  ^ 

Mrs.  Elizabeth  Dunbar,  lawful  Daughter  ;^ 

of,  and  general  Difponee,  and  Executrix  con- 
firmed, to  the  deceafed  Sir  Tatrick  Dunbar  of 
Northjield,  Baronet,  and  of  James  Sinclair  of 
Durin,  Efq;  her  Huiband,  for  his  Intereft, 

Hiimbly  Jheiveth; 

THAT  George-  Vifcoitnt  of  Tarhat,  afterwards  Earl 
of  Cromerty,  having  purchafed  Part  of  the  Lands 
and  Eftate  that  belonged  to  the  deceafed  Sir  'James 
Sinclair  of  Mey^  at  a  judicial  Sale  before  your 
Lordfl-rips,  was  decerned,  by  the  Decreet,  dividing  the  Price» 
to  pay  to  thofe  having  Right  to  two  Decreets  of  Apprifing,  y^.^,  ^j^ 
to  be  hereafter  mentioned,  afFedling  that  Eftate,  the  two  fol-  1695. 
lowing  Sums,  viz.  the  Sum  of  5154/.  15  j.  10  d.  and  that 
of  331/.  9  J.  10^.  both  ^ro/j,  with  Interest  from /rZi/{/K7z^/a^ 
1 694,  and  in  Time  coming,  during  the  Not-pay ment. 

The  Perfons  who  had  originally  Right  to  thefe  Apprilings, 

which  were  both  compleated  by  Charter  and  Seafine  in  1 664, 

were  Alexander  Cuthbert,  Provoft  of  Jnvemefs,    and  Alexander 

A  Dunbar, 
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Dunbar  Mercliant  there  .  and  Dunbar  having  made  over  his 
ADorifinii  6-0.  to  Alexander  Culhbert,  both  Appnfmgs  came 
by  PrSs  into  the  Pcrfon  of  the  deceafed  John  Cuthbert  of 
riaiJs,  Grand-nephew,  and  Heir  ot  the  ProvoR. 

Plaids  happened  foon  to  be  reduced  to  great  Diftrcfs,  on 
Account  of  the  Debts  he  owed.  In  this  Situation  the  de- 
ceafcd  Robert  Innes  oi  Mondale,  and  Alexander  Clark,  Bailhc  ot 
hvernefs,  interi>ofed  their  Credit  for  his  Rehef,  out  ot  mere 
Compaihon,  as  well  as  out  of  Regard  to  his  dcceafed  Fa- 
ther, who  had  been  Town-clerk  of  Irtvemejs,  and  their  inti- 
mate Friend.  ^       ,  --  •        •     t  -i 

And  by  thefe  Means,  he  was  favcd  from  rotting  m  Jail, 
a  Danger,  to  which,  had  it  not  been  for  them,  he  was  other- 
wife  greatly  expofed;  as  it  docs  not  appear,  that  any  o- 
thers  of  his  Friends  would  advance  a  finglc  Penny  to  relieve 

'7««^/and  Clark  became  in  this  Way  confiderable  Credi- 
tors to  riauls,  and  were  mod  juRly  intided  to  be  lecured  ot 
their  Re-imburfement  by  him.  He  did  therefore  make  over 
in  their  favour  the  Money  or  Debt,  decerned  in  Manner 
forefaid.  to  be  paid  by  the  Earl  of  0.;«.r/.,  with  the  Lands 
of  IVcft  Cmuby,  alib  adjudged  by  the  forefaid  Decreet  to 
thofe  having  Right  to  the  two  Apprif.ngs  ;  and  another  Debt 
of  1 07  1 /.  i;i/.  4^.  ^^-01  s,  with  Intereil.  trom  the  torefaid 
Termof/T7..;7>m/^;'  1694,  likcwile  decerned  to  be  paid  by 
iniliam  fnnes,    who  purchafcd   another   Part  ot  the  Llhate  ot 

'  Vn  this  view,  Plaids  executed  two  fcvcral  Difpofitions,  tlie 
r.rft  dated,  2l(\  Odober  1709,  and  the  other,  the  .^oth  ot  J^- 
nuarv  I  7  10,  by  which  he  (old,  annal/ied.  and  ddponed  to, 
and 'in  favour  of,  the  taid  Robert  Inurs  and  Alexauuer  Uark, 
their  Heirs  or  Alhgnces  whatloevcr,  heritably  and  irredeem- 
djlv  all  and  haill  the  Subjects  above  mentioned,  with  the 
Lands  of  Mey,  and  oth.crs  ipccully  adjudged  by  tbc  tordaul 
Decreet  of  Apnrlling,  which  were  the  Ground  ot  his  Clann 
*^  ^*        *^  upon 
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apon  that  Eftate,  "  With  full  Power  to  them,  Dilcharges, 
"  Renunciations,  Difpofitions,  or  AJJlgnations  to  grant,  which 
"  fhall  be  fufficient  to  the  Receivers,  and,  generally,  eve- 
*•  ry  other  thing  thereanent  to  do,  ufe,  and  exerce,  which 
"  I  might  have  done  before  the  granting  of  this  prefent  Difpofi- 
«'  tion  and  Afftgnation,  which  I  bind  and  oblige  me,  my  Heirs 
"  and  Succeffors,  to  warrant  from  my  own  proper  Fad  and 
"  Deed  alien  arly." 

It  was  alfo  thought  proper,  the  more  effedlually  to  vefl;  the 
Subjeds,  and  complete  Titles  thereto,  in  the  Perfons  of  In- 
nes  and  Clark,  that  Plaids  fhould  grant  them  a  Bond  for 
50,000  Merks,  for  the  Purpofe  of  leading  an  Adjudication  a- 
gainft  himfelf,  on  a  Charge  to  enter  Heir  to  his  faid  Grand- 
uncle,  the  Provoft,  which  was  accordingly  done,  by  Decreet,  ^^^^  ,  ^^ 
adjudging  from  him  the  forefaid  Subjeds,  with  certain  Houfes  1 710. 
and  Tenements  in  Invernefs. 

By  virtue  of  thefe  Difpofitions,  and  of  the  faid  Adjudica- 
tion, it  is  perfedly  clear,  that  Plaids  was  fully  denuded  in 
1 7 1  o,  and  that  Innes  and  Clark  did  then  acquire  a  compleat 
Right  to  the  forefaid  Debt,  afFeding  the  Lands  purchafed  by 
the  Earl  of  Cromerty. 

The  Conveyances  made  in  their  favour  were,  ex  facie,  ab- 
folute  and  irredeemable  ;  but  Innes  and  Clark,  by  their  Back- 
bonds, of  even  Dates  with  the  two  Difpofitions,  and  recit- 
ing the  fame,  vnxh.  the  Bond  for  50,000  Merks,  became 
bound  to  render  an  Account  to  Plaids,  his  Heirs  and  Ailig- 
nees,  of  all  Sums,  which  they  fiiould  recover,  by  virtue  of 
the  Difpofitions  or  Bond.  But  it  was  thereby  fpecially  pro- 
vided, that,  out  of  the  firjl  and  readiejl  of  the  Moneys  recover- 
ed by  them,  they  fliould  be  allowed  to  retain  in  their  oivn 
Hands,  as  much  as  would  fatisfy  and  pay  them  of  all  Debts, 
and  Sums  of  Money,  due  by  Plaids  or  his  Father  or  Grand* 
uncle,  which  they  either  had  already  fatisfied  and  cleared,  or 
Ihould  thereafter  fatisfy  and  clear  ;  with  all  Sums,  which 
they  either  had  advanced,  or  fl\ould  advance,  to  Plaids  him- 
felf. 
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fslf,  and  all  tliofe  expended  in  making  the  Subjeif^s  efFedual ; 
and  they  being  once  fully  fatisfied,  and  paid  of  all  the  faid 
Sums  expended,  and  to  be  expended  by  them,  the  Overplus 
(if  any)  was  to  be  paid  by  them  to  PlaiJs,  and  his  forei'aids. 
It  was  further  provided,  that  they  Ihould  be  accountable  for 
their  Intromilllons  only,  and  fliould  not  be  prejudged  or  li- 
mited, by  the  Back-bonds,  in  the  Tower  and  laculty  oi Jifpon- 
ing  the  Subjects  at  plcafurc. 

Thus,  all  which  remained  in  the  Perfon  of  Plaids,  after 
making  thefe  Deeds,  or  which  he  could  convey  to  any  other, 
or  could  be  carried  by  Diligence  from  him,  was  the  naked 
Reverfrm  only,  or  Right  of  compelling  hmcs  and  Clark  to 
make  Pavment  of  any  Overplus  that  Ihould  remain  after 
clearing  the  Debts  Ipecially  charged,  and  by  the  Back -bond 
really  fecured,  on  the  Subiecls  difponcd. 

Innes  and  Clark,  on  the  Faith  of  the  Security  thereby  ac- 
ouired  to  them,  are  proved,  by  Vouchers  produced,  to  have 
tranfacled,  advanced,  expended,  and  paid  for  Plaids,  Debts 
and  Monies,  now  amounting  to  no  lels  than  ^fi,oool.  Scots. 
Thcfc  Payments  they  made  out  of  their  own  Money,  and  it 
cannot  be  pretended  they  touched  or  recovered  a  fingle  Penny 
belonging  to  hin\. 

Nor  can  they  be  charged  with  the  Icaft  Inattention  to  his 
Intcreil  on  that  Account ;  on  the  contrary,  they  appear  to 
have  done  every  thing  in  their  Power  for  him;  and  it  was  in- 
dilputably  generous  to  advance  Sums,  amounting  now  to  the 
large  one  above  mentioned.  They  were  thcmfelvcs,  at  leall, 
equally  interefted  in  recovering  the  Money  from  tlie  Earl  of 
Cromerty,  as  their  Rcimburlcment  depended  upon  it.  They 
did.  therefore,  not  only  intimate  the  Difixifitions  before  men- 
tioned, to  his  Lordlhip,  but  tlid  alio  make  many  Ap])lications 
to  him  for  Payment  ;  and,  finding  all  thefe  ineffedual,  they 
went  the  Length  of  giving  in  a  Petition  to  this  Court,  pray- 
rg  for  Rcgiflration  of  the  Bond  he  had  granted  for  the  Price  ; 
but  the  Petition  being  appointed  to  be  anfwcred,  the  Karl 

pled 
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.  pled  Compenfation,  with  feveral  other  Defences,  and  Execu- 
tion was  refufed  to  be  fummarily  awarded. 

Thereafter,  fnnes  and  dark  made  feveral  Attempts  to  fettle 
Matters  amicably  with  the  Earl,  and  adually  entered  into  a 
SubmiiHon  with  him,  as  they  were  authorifed  to  do ;  but 
this  Submifllon,  being  fhifted  or  delayed  by  his  Lordfhip, 
came  to  nothing  ;  and  it  appears,  that  they  even  attempted 
a  Redudion  of  his  Counter-claims  againfl:  Plaids,  to  pave 
the  Way  for  recovering  the  Debt  itielf. 

Thus  Matters  were  obliged  to  lie  over  for  feveral  Years, 
till  Alexander  Clark,  one  of  the  Difponees,  having  been  no- 
minated Executor  to  the  deceafed  Mr.  Robert  Frafer,  Advo- 
cate,   Sir   Patrick  Dunbar,    the   Petitioner's  Father,    became 
Cautioner  for  him  in  the  Confirmation,  and  as  Sir  Patrick 
was  thereafter  decerned  to  pay  very  confiderable  Sums  for 
Clark,  on  account  of  that  Cautionry  ;  particularly,  by  a  De- 
creet-arbitral  pronounced  by  the  late  Lord  Elchies,  Clark  did,0'-'to!»- -i. 
as  he  was  in  Jullice  bound  to  do,  for  the  Relief  of  his  Can-     '^''" 
tioner,  dlfpone   and   make  over  to  Sir  Patrick  Dunbar,  his 
Heirs   and  Aflignees,  the   forefald   two  Apprifings,   and   all 
following  thereon,  the  Decreet  of  Divifion,  and  Sums  thereby 
due,  with  the  forefaid  Lands  of  Wejl  Canisby,  and  Mails  and  * 
Duties  thereof,  from  IVhitfunday  1 7  1 9. 

The  Difpofition  granted  by  Clark  proceeds  on  the  Narra- 
tive of  the  foreliiid  Cautionry,  and  of  the  Right  which  Sir 
Patrick  had  to  Relief,  yet  is  in  itfeli"  fimple  and  abfolute, 
afTigning  and  diiponing,  "  in  favour  of  Sir  Patrick,  his 
"  Heirs  and  AfTignees,  all  and  haill  the  principal  Sums,  An- 
*'  nualrents  and  Penalties,  contained  in  the  faid  Adjudica- 
"  tions  and  Apprifings,  whereto  the  faid  John  Cuthhcrt  had 
"  Right  againfl  the  fiiid  Eflate,  with  the  faid  Adjudications 
"  and  Apprifings  themlclves,  accumulate  Sums  in  them  con- 
"  tained,  with  their  haill  Grounds  and  Warrants,  and  haiit 
"  Lands,  Tiends,  and  others  affedled  by  them,  and  with 
**  Power  to  them  to  uplift  and  receive  the  principal-  Sum, 

B  ''  Anmulrents, 


"  Annualrents,  and  Penalty,  contained  in  the  Bond  granted 
"  by  the  fiids  Earls  of  Cromcrly,  or  either  of  them,  and,  if 
"  needs  be,  to  call,  charge  and  purfue,  fct  and  raife  Te- 
."  nants,  and  grant  fufTicicnt  Difchargcs,  and,  generally,  to 
"  do  every  other  thing  which  he  might  have  done  himfclf, 
"  before  granting  thereof.'' 

In  this  Manner  Sir  Patrick  Dunbar  acquired  full  Right  to 
all  the  Intercft  Clark  had  in  the  forcfaid  Debt ;  and  as  Clarh 
had  been  obliged  to  pay  for  Iniies  very  large  Sums,  in  which 
they  were  jointly  bound,  and  of  which  he  was  entitled  to  be 
relieved,  pro  rat,:,  thefe,  with  the  Rights  to  and  Vouchers 
of  them,  Clark  did  alfo,  by  an  Affignation  of  tJie  fame  Date, 
make  over  to  Sir  Patrick ;  and  on  that  Title  Sir  Patrick  ob- 
tained himfclf  decerned  Executor-creditor  to  Itincs,  by  the 
Commiflliry  of  Moray ;  and  both  the  Difpohcion  and  the 
Afljgnation  before  mentioned,  from  Clark  to  Sir  Patrick,  were 
1720.  thereafter  intimated  to  the  Earl  of  Cromerty,  as  appears  from 
an  Inllrument  of  Intimation  produced. 

Thereafter,  Sir  Patrick  charged  Jcnatba^t  Lines,  eldell  Son 
and  apparent  Heir  of  the  faid  Robert,  to  enter  Heir  to  his 
Nov.  14th,  Father,  and  obtained  a  Decreet,  co^nitionis  caufa,  on  his  Re- 
'''-'^'  nunciation,  againrt  the  /j^r(rJ;V.j/ j.zc<r7u  of  his  Father,  which 
was  afterwards  compleated  by  Decreet  of  Adjudication  led 
againfl  him  at  the  Inllance  of  the  Petitioners,  as  in  the  Right 
of  Sir  Patrick  Dunbar. 

Thus  Sir  Patrick  Dunbar,  the  Petitioner's  Father  and  Au- 
thor, being  veAed  in  the  full  Right  oi  all  the  PrcmilTes,  was 
certainly  entitled  to  draw  the  forelaid  Sums  decerned  to  be 
paid  by  the  Earl  of  Cromer t y ;  but  the  All'airs  of  that  Fami- 
ly had  gone,  in  the  mean  time,  into  great  Dilbrtler,  and  he 
was  particularly  prevented  from  recovering  Payment,  by  the 
Attainder  of  the  late  Earl,  on  account  of  his  Accellion  to  the 
Rebellion  i  745-. 

Sir  Patrick,  too,  was  an  old  Man,  and  lived  in  the  remote 
County  of  Caitbnrfs  \    bis  Ducr,  the   dcccafed  Mr.   LuJovick 

BroJtc, 
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Brodie,  is  alfo  known  to  have  been  greatly  advanoed  in  Years, 
and  his  Memory  was  much  gone :  Six  Months,  after  the 
Survey  appointed  to  be  made  on  that  Occaiion,  were  all  the 
Time  allowed  to  Creditors  for  prefenting  their  Claims  on  the 
forfeited  Eflates  ;  and  as  no  Notification  of  the  Surveys  was 
directed  to  be  made  in  the  publick  News-papers,  it  was  ow- 
ing to  that,  and  the  other  Caufes  already  fuggefled,  that  nei- 
ther Sir  Patrick  Dunbar,  nor  his  Doer  Mr.  Brodie,  entered  a 
Claim  for  the  forefaid  Debt  on  the  forfeited  Ellate  of  Cro- 
merty. 

But  Mrs.  Jane  Hay,  pretending  Right  to  the  forefaid  Debts 
due  by  the  Family  of  Crotnerty,  under  the  Titles  after  men- 
tioned, entered  her  Claim,  which  was  alfo,  after  feme  Liti- 
_gation,  fuflained  by  your  Lordlhips,  with  the  Dedudion 
therein  mentioned. 

Her  Title  was  riot  a  Difpofition  to  the  Debt  or  Subject  it- 
felf,  but  an  Affignation  granted  by  Plaids,  in  favour  of  John 
Cutbbert  oiCaftlebill,  her  Hufband,  to  the  forefaid  Back-bonds 
only,  and,  of  courfe,  all  the  Right  which  fhe  had,  was  no 
more  than  a  Right  to  call  the  Petitioner,  or  her  Authors,  to 
account  for  the  Overplus,  if  any  remained,  of  the  Funds  a- 
forefaid,  as  appears  from  an  Extracfl  of  the  Affignation  itfelf,  July  17, 
in  Procefs,  which  recites  the  Difpofitions  made  by  Plaids  in  ''^'^• 
favour  of  Innes  and  Clark,  with  the  Back-bonds  granted  by 
them,  and  fubfumes,  "  Now,  feeing  John  Cutbbcri  younger 
"  of  Cajllehill  has,  at  this  Date,  advanced  and  delivered  to 
"  me  an  certain  Sum  of  Money  for  making  the  following  Right, 
"  wherewith  I  hold  myfelf  fufficiently  fatislied,  renouncing  • 
"  all  Exceptions  in  the  coatrair,  therefore,  wit  ye  me,  the  iaid 
"  John  Cutbbert  {oi  Plaids)  to  have  alTigned  and  difponed, 
"  likeas,  I,  by  thir  Prefents,  affign  and  difpone  to,  and  in 
*'  favour  of  the  faid  John  Cutbbert,  his  Heirs  and  Affignees, 
"  the  faid  three fcucral  Back-bonds  granted  by  the  faid  Robert 
*'  Innes  and  Mr.  Alexander  Clark^  haill  Heads,  Tenor,  Import, 
*'  and  Contents  thereof,  Sums  of  Money  and  others  thereby 

"  due. 
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**  tlue,  ci't-  ^vith  full  Power  to  them  to  all:,  crave,  and  ob- 
"  tain,  juft  Count,  Reckoning,  ami  Payment  of  the  (aid  Ro- 
"  bdft  Iiuics  and  Mr.  Alexander  Clark  thoir  Intromilfion,  by 
"  virtue  of  the  laid  Difpofition,  in  the  Terms  of  the /aid  Back- 
"  bonds,  <ir.  and  1  have  herewith  delivered  to  him  the  three 
"  principal  Back-bonds,  with  an  invcntary  of  the  ll'veral 
"  fl'rits  delivered  by  vie  to  the/aid  Robert  Iiints  ,md  Mr.  Alcx- 
''  ander  Clark,  figncd  by  them  and    me,  ?:?f." 

The  faid  Mrs.  "Jdne  H,iy  is  the  Difponce  as  well  as  the  ^^'ido\^ 
of  the  faid  John  Cuthbert  of  Caftlchill,  and  that  was  the  Title 
on  which  Ihe  entered  her  Claim  on  the  forfeited  Kdate  of  Cro- 
vierty ;  but  the  Grounds,  nccelfary  for  fupporting  it,  being  all 
delivered  by  Plaids  to  Innes  and  Clark,  at  granting  the  Dif- 
pofition in  their  favour,  and  by  them  to  Sir  Fati  ick  Dunbar, 
were  obliged  to  be  recovered  on  a  Diligence.  Sir  Patrick,  with 
his  Doer,  being  cited  on  this  Diligence,  did  then  think  pro- 
per to  aiVtrt  his  Right  before  the  late  Lord  JToodhall,  Ordina- 
ry, appointed  for  dilculling  the  Claims  on  the  forteited  Kllate 
oi  Cromer ty  ;  and  his  Lordfhip,  by  his  Interlocutor,  expreilr 
refervcd  to  Sir  Patrick,  notwithllanding  his  producing  the 
Writs  called  for,  all  Right  and  Title  which  he  had  to  the 
Subjecl;  then  claimed  by  the  prelent  Defender. 

The  Defender,  acquiefcing  in  that  Interlocutor,  proceeded 
to  get  her  Claim  fullaincd,  and  Sir  Patrick  was  only  prevent* 
cd  by  Death  from  commencing  an  Aclion,  which  he  was  ad- 
vifcd  it  was  proper  for  him  to  do,  for  alcertaining  his  Right 
to  the  Debt  afleoling  the  forelaid  forfeited  Ktlate,  and  for 
having  it  found  ami  declared,  by  Decreet  of  this  (>ourt,  a- 
gainft  the  Defender,  Mrs.  .7''"''  ^^'')y  ^^at  he  had,  on  the  Titles 
aforelaid,  the  j)ri()r  and  preferable  Right  to  the  Money,  with 
the  bell  and  only  "Jitle  to  uplift,  receive,  and  dilcharge  the 
fame. 

That  A(5lion,  which  he  was  prevented  fiom  inftituting, 
the  Petitioner  has  now  brought,  and  it  came  before  the  Lord 
Cardenjlon  Ordinary. 

Xhc 
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The  Defender,  who  had  an  obvious  Interefl  in  protradling 
the  Caufe,  allowed  Decreet  to  be  pronounced  againft:  her  in 
Abfence,  20th  Jtdy  ij6^  ;  and,  on  entering  her  Appearance 
towards  the  Beginning  of  next  Winter,  her  principal  Defence 
was,  That  Sir  Patrick,  and  his  Predeceffbrs  or  Authors,  had 
been  fatisfied  and  paid  by  their  Intromiffions  with  the  Effe(5ls 
of  Plaids. 

It  was  anfwered,  imo,  That  the  Defence  was  totally  irrele- 
vant, becaufe  the  Difpofitions  made  in  favour  of  lufies  and 
Clark,  which  vefted  the  Subjedl  abfolutely  in  them,  did  alfo 
impower  them  to  uplift  the  Money  :  That  the  Money  itfelf, 
being  ftill  confefledly  in  medio,  in  the  Hands  of  the  original 
Debitor,  or  his  Succeflbrs,  could  regularly  be  uplifted  by 
them  or  their  Difponees  alone  ;  and  as  Plaids  himfclf,  lubo 
had  given  them  that  Poiver,  and  was  abfolutely  denuded  in 
1 710,  could  not  have  hindered  them  from  fo  doing,  neither 
could  the  Defender,  who  had  no  further  Right  than  to  the 
forefaid  Back-bonds,  that  did  not  give  Cajllehill  any  Power  to 
hinder  Innes  and  Clark  from  uplifting,  but,  on  the  contrary, 
fuppofed  and  confirmed  that  Power,  and  authorifed  him, 
after  th-ey  fhould  adlually  have  uplifted  the  Money,  to  call 
them  to  account  for  the  Overplus,  in  Terms  of  the  Back-bonds 
only. 

■zdo,  It  was  anfwered.  That  the  Defence  was  not  true  in 
faft,  for  that  the  only  Funds  alTigned  to  Clark  and  Innes  were 
the  three  above  mentioned,  viz.  the  Debt  atTed:ing  the  Eflate 
of  Cromer ty,  which  it  was  clear  had  not  been  uplifted  ;  the 
other  Debt  afFe(5ling  that  Part  of  the  Eftate  of  Mey  purchaled 
by  Innes  o^  Brims,  it  was  denied,  had  been  uplifted  either  by 
Clark  and  Innes,  or  by  Sir  Patrick  Dunbar.  But  the  Peti- 
tioners, though  they  were  iingular  Succelfors,  and  could  not 
therefore  be  fuppofed  to  know  the  Intromiillons  of  their  Au- 
thors, did,  however,  candidly  acknowledge,  that  they  ob- 
ferved,  from  the  Writs  in  Procefs,  that  Sir  Patrick  Dunbar 
had  Right,  in  the  Year  1 7 1 9,  trom  Provoft  Clark,  to  the  Lands 
of  Wejl  Canisby,  originally  conveyed  by  Plaids  to  hmes   and 

G  Clark : 
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Chirk  ■  That  they  hnd  been  informed  thcfc  Lands  ^vere  wad- 
imed'or    iold  bySirP./rn^,  to   the   late  DavU   Sniclan-  o( 
LuhJun,  m  .745.  ^or  4447  /•  ?^./.,  and  that   ^l.-X   )- d-l 
of  yearlv  Rent  1 03  /.  1 3  s.  2  J.  Scots  ot  Money,  w.th  39  BolL 
I  Hrlot'lkar  Farm,  out  of  which  there  was  paul  yearly  to 
the  Mimller  ot    Canuh    5  A    10..  4^:  ^"1^  J^^^^^ .  ^^'^  9 
Bolls,  3  Firlots,  3    I'ccks,  and    2   Upr^cs  \  .aual,  wuh  i  /. 
7  ,.  io/.  Cefs,  yearly,  at  eight  Months.     But  it  is  here  pro- 
ber to    obferve,  that  even   the    Rents  ot  this  Imall  Mailing, 
iince  the  1719,  all  the  IntromiiTions  that  has  been   proved  .n 
liri'rocefs,  ?;gether  with  the  Value  of  the   Maihng  .tie) 
added  to  the  Debt  in  queftion  on   the  Eftate  ot  Crowalu-^,  is 
not  near  equal  to  the  Sums  vouched  in  this  Trocets   to  have 
been  paid  for  Plauls,  by  I>nus  and  Cuu>^,  to   which  the  1  eti- 
tioner  has  now  Right. 

The  Defender,  who  alTcacd  that  flie  would  prove  Supcr- 
IntromillioDS,  was,  for  this  Purpofe,  allowed  I^'l-g^^""  after 
Diligence,  during  a  Dependence  of  f^tcecn  or  eighteen  Months, 
which  having  been  executed  againft  fundry  Terlons  as  Ha- 
vers, and  thefe  Perlbns  being  examined  upon  a  CommiUion, 
nothing,  however,  was  recovered  for  proving  the  Alledge- 
ance  ;  and,  at  laft,  after  many  Inrolments,  and  repeated  Or- 
ders, mutual  Memorials  having  been  appointed,  that  tor 
the  i.adv  CoftUhiH  was-  forced  into  Court. 

The  Lord  Ordinary,  on  advifing  thefe  Memorials,  was 
D"--  '^  i.lealcd  10  pronounce  the  following  Interlocutor  •  "  H^'^^g 
'7 '5-  "  confidcrcd  the  above  Debate,  mutual  Memorials,  and  haill 
"  Procefs,  finds,  7hat  the  Defender,  in  virtue  ot  her  Titles 
•'  founded  upon,  and,  particularly,  in  virtue  of  the  Decreet 
"  fullaining  her  Cl.V.m,  is  veiled  in  the  Right  and  Troperty 
"  of  the  Debt  upon  the  forfeited  Ll\ate  of  Crowcrty.  l;inds, 
•'  That  the  Purfuer  is  not  intitled  to  infill,  that  the  Defender 
•'  fliall  denude  of  Ikid  Debt  in  her  favour,  excepting  in  fo 
"  far  as  the  faid  Purfuer  ihall  inlbua  Dilbefs,  or  Payment 
"  of  the  Debt,  for  Relief  of  which  Sir  Patrick  Dunbar  got  a 
•'  Conveyance  from  Ctark.     Iinds,  That  the  Purlucr  cannot 


"  found  upon  the  Right  of  Innes,  excepting  in  fb  far  as  fhe 
"  fhall  inftrudl  that  Innes  was  a  Creditor  to  Plaids,  by  Ad- 
*'  vances  made  under  the  Truft-conveyance  to  him  and  Clark, 
"  and  in  fo  far  as  the  faid  Purfuer  fhall  alfo  in(lru<!?l  that  fhe 
"  is  a  juft  and  lawful  Creditor  to  Innes  ;  and  allows  her  to 
"  give  in  an  Account  of  Charge  and  Difcharge  accordingly." 

The  Petitioner  knew  well,  and  it  could  have  been  inftrucl- 
ed,  that  Sir  Patrick  Dunbar  had  been  obliged  to  pay  very 
large  Sums,  on  account  of  his  being  Cautioner  for  Innes,  and 
alfo,  that  Clark  was  in  like  manner  Creditor  to  Innes  to  a 
great  Extent ;  but  fhe  was  advifed,  that  thefe  Matters  had 
no  Connexion  with  the  Caufe,  and  that  flie  was  not  obliged, 
either  to  inftrudl,  or  to  go  into  any  Litigation  about  them. 
She  did  therefore  reprefent  to  the  Lord  Ordinary,  and  his 
Lordfhip  gave  her  Relief  in  part,  by  the  following  Interlocu- 
tor: "  Having  confidered  this  Reprefentation,  with  Anfwers,  *''^^  '"''■ 
"  and  again  reviewed  the  former  Proceedings,  adheres  to  the 
"  former  Interlocutor,  in  fo  far  as  it  finds,  that  the  Defen- 
"  der,  in  virtue  of  her  Titles  founded  upon,  and  particular- 
"  ly,  in  virtue  of  the  Decreet  fuftaining  her  Claim,  is  velb- 
"  ed  in  the  Right  and  Property  of  the  Debt  upon  the  for- 
"  feited  Eftate  of  Cromerty  ;  but  varies  the  fvibfequcnf  Part 
"  of  the  Interlocutor,  and  finds,  that  the  Conveyance  of  thi« 
"  Debt  granted  by  Plaids  to  Innes  and  Clark,  Was  only  a 
"  Right  in  Security  for  the  Sums  truly  advanced,  or  to  be 
"  advanced,  by  Innes  and  Clark  for  Plaids  hehoo'^,  and  was 
"  a  Trufl  as  to  the  Refidue  or  Reverfion,  which  Trufl:  Lmrs 
*'  and  Clark  could  not  transfer  to  Sir  Patrick  Dunbar.  Finds, 
**  that  tlie  Purfuer  is  intitled  to  infill,  that  the  Defender  fhall 
"  denude  in  her  Favovir,  in  fo  far  as  the  faid  Purfuer  fhall 
"  inftrucfl,  that  Innes  and  Clmk  were  Creditors  to  Plaids,  and 
"  that  flie  is  not  obliged  to  inftrucft,  to  v^^hat  Extent  Sir  Pa- 
"  trick  Dnnbar  was  Creditor  to  Innes  and  Clark,  his  Authors  ; 
"  and  ordains  her  to  give  in  an  Account  of  Charge  and  Dit- 
"  charge  accordingly." 

But 


But  the  Petitioner,  finding  llie  did  not  ftill  obtain  Relief 
from  the  grand  DifHcuhy  which  flic  wanted  to  avoid,  to 
wit,  that  of  going  into  a  Count  and  Reckoning  with  this 
aged  Defender,  without  any  Neccllity,  before  Ihc  fliould  be 
found  and  declared,  to  have  Right  to  uplift  and  difcharge 
the  Money  due  from  the  Ellate  of  Ooir.crfy,  preferred  a  li^- 
cond  Reprefentation,  which  his  Lortliliip  was  pieafed  to  re- 
fule,  along  with  a  Countcr-reprelentation  for  the  Defender-, 
J""'J'^'''by  tlie  following  Interlocutor:  "  Having  confidered  this  Re- 
"  prefcntation,  and  Anfwers  for  the  Defender,  and  Anfwers 
"  thereto  for  the  Purfucr,  refufcs  the  Dcfire  of  both  Repre- 
"   fenutlons,  and  adheres  to  the  former  Interlocutor." 

Thcfc  Interlocutors  the  Petitioners  mull  now  humbly  fub- 
mit  to  review,  and  they  are  hopeful  your  Lordlhips  will  not 
liefitateinflaiitly  to  decern  and  declare  agaiull  the  Defender,  in 
Terms  of  their  Libel,  that  they  have  the  prior  and  preferable 
Right  to  the  forefaid  Money,  as  well  as  the  bell:  and  only  Title 
to  uplilt  and  difcharge  the  fame,  on  tliat  account,  as  well  as 
the  other  Circumlbmces  of  the  Cafe,  to  be  hereafter  mcn- 
tioncil. 

i;/;o,  It  is  perfectly  clear  that  Inncs  and  C/j/(-,  Sir  Patrick 
Dunbar's  Authors,  hat!  an  abfolutcly  good  and  undoubted  Right 
to  uplift  the  Money,  and  that  Pic  ids  couKl,  on  no  Pretence,  have 
excluded  them  from  fo  doing.  The  Subject  was  cfl'eclually 
veftcd  in  their  Perfons  for  their  Security  and  Payment,  and 
Plaids  had  done  all  that  Law  could  devife  to  denude  himfclf : 
The  two  feveral  Difpf)fitions  granted  in  their  favour,  did  cx- 
prefly  confer  that  Power  upon  them  ;  and,  after  granting 
ihele,  it  would  have  been  mofl.  abfurd  in  him  to  have  pre- 
tended to  compete  with  them  in  levying  the  Subject,  or  that 
lie,  the  Debitor,  ihould,  notwithllanding,  have  bci'n  allowed 
to  intromit,  and  they,  the  Dii'ponces  in  Security,  be  llill  left 
to  a  perlbnal  Action  againfl.  him  lor  their  Rc-iniburlc'ment  ; 
•t  will  not  therefore  bear  Argument,  that  if  the  (^lUon  were 

with 
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with  Plaids  hiiTifelf,  he  could  not  have  been  liflened  to,  in 
maintaining  the  Plea  fet  up  by  the  Defender. 

And  li  Plaids  himfelf  could  not  have  maintained  the  Plea, 
the  Principle  of  Law  or  Juftice  does  not  occur,  on  which 
Lady  Cajllehill,  ivho  pleads  in  bis  Right,  can  be  in  a  better 
Condition  ;  fhe  is  indeed  in  a  worfe  in  every  refpedl: :  She  is 
not  Plaids's  Heir  or  Defcendant,  but  her  Claim  is  founded  on 
the  forefaid  Back-bonds  alofie,  conveyed  by  Plaids  to  her 
Hufband,  and  thefe  Back-bonds,  with  the  Affignation  to 
them,  give  no  Right  to  the  Siibje^  itfelf,  but  confer  only  a 
Power  of  calling  Innes  and  Clark  to  account  in  Terms  thereof, 
for  the  Sums  thereby  due,  that  is,  for  the  Overplus  only,  that 
Ihould  remain  after  clearing  the  Debts,  in  Security  of 
which,  the  two  Difpolitions  were  granted  in  their  fa^'our. 

The  Defender  has  indeed  pretended  to  have  Right  to  an 
Adjudication,  alledged  to  have  been  deduced  againft  Plaids 
in  171 1,  at  the  Inftance  oi  owt  Cuvuning  oi Logie,  and  alfo 
to  have  a  Conveyance  of  all  Right  in  her,  from  one  Marga- 
ret Cuthbert^  calling  herfelf  the  Daughter  and  Heir  of  Plaids 
himfelf.  ^ 

But,  imo,  this  Adjvidication  and  the  Conveyance  of  it  are  not 
produced ;  and,  zdo,  if  they  were,  they  could  have  no  • 
earthly  Influence  on  the  Queflion  ;  becaufe,  as  has  already 
been  obferved.  Plaids  was  effeftually  denuded  of  the  Subjecl, 
in  favour  of  Innes  and  Clark  in  17 10,  and  all  that  then  re- 
mained with  him,  was  the  fimple  ^t^'i?r/:tf?i  only,  as  confti-- 
tuted  by  the  Back-bonds.  That  therefore,  with  the  Back- 
bonds themfelves,  was  all  which  he  could  convey  to  another; 
it  was  all  which  he  himfelf  pretended  to  make  over  to  Cajlle- 
hill in  1 713,  and  no  more  could  poffibly  be  carried  by 
the  alledged  Adjudication,  at  the  Inftance  of  Cunmiing  of 
Logie. 

The.fame  Obfervatlons   apply  to  the  forefaid  other  Right, 

granted  by  Margaret  Cuthbert,   the  fuppofed  Heir  of  Plaids. 

D  In 
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In  the  firft  Place,  hlvirant  Cutbhat,  fuppofing  her  to  have 
been  a  Daughter  o(  PLuJs,  does  not  appear  to  have  had  any 
Title  to  theMonev,  or  any  Right  to  convey  the  lame,  tor 
flie  was  not  fcrved  Heir  to  her  Father,  nor  had  Ihe  made 
up  a  Title  in  any  other  Manner  known  to  the  Petitioners. 
In  the  fecond  Place,    the  Conveyance  itlelf  could  carry  no- 


thine,  as  Plaids,  the  Perfon  y^hoic  Ucxr  Mirgarct  Cuthbct 
is  pfetended  to  have  been,  was  denuded  in  171 3  of  the 
very  Rci'crr,on  in  favour  of  CofMnll,  the  Delender  s  Hulband. 


Thirdly  if  the  Petitioner's  Information  be  true,  this  Con^  e) 
ance  will  appear  to  vour  Lord(hips,  in  an  extremely  unfa- 
vourable Li-ht,  as  ail  the  onerous  Caufe  given  tor  it,  was  no 
more  than  a  Promife  of  the  pitiful  Sum  of  f/^)'  i;«""f  ^"'- 
li„7  to  be  paid  out  of  the  firll  and  readiell  of  the  Moneys, 
received  from  the  Publick  on  ful\ainlng  the  Claim. 

Thus  ftanding  the  Cafe,  the  Rights  of  Parties  are  clearly 
not  fuper  caJm  re  :  The  Petitioners  have  the  princ, pal  para- 
mount, and  abfolute  Right  to  the  5.-/..;//.//,  and  the  De- 
fender has  Right  to  no  more  than  the  Reverl.on,  or  Back- 
bonds- The  Medium  therefore  does  not  occur  on  which  tlieir 
KiLdit  can  be  refufed  to  be  declared  preferable  to  the  Money 
c,r  they  can  be  denied  Decreet,  declaring  them  alone  intitled 
to  uplift  and  dilcharge  it.  ^.     ,     r  ^  ,     ^  ■  .CAf 

II k1  the  OueRion  been  with  the  Larl  of  Cromcrtr  himlelt, 
it  is  with  Submillion,  indifputable  that  the  Petitioners,  on 
appearing  for  their  Interell,  would  have  been  preterred  in  a 
Compctiuon  ;  that  would  allb  have  been  the  Cafe,  had  Sir 
PalrU-  Dunbar  entered  a  Claim  on  the  torteited  Ellate  ot  Crc- 
vKity  ■  and  neither  Law  nor  Jullice  can  allow  a  mere  Accident 
to  alter  the  Situation  of  Parties,  enlarge  the  Delender  s  Right, 
or  diminilh  thatofthe  Purfuer.         ,      ,    ,    .       ,     ^^     . 

It  can  have  no  Weight  what  was  pleaded  tor  the  Defender, 
that  hines  and  Clark  were  no  more  thanTrullcc^,  and  therefore 
( ould  not  convev  to  Sir  Patrick  Dimbar. 

1'  or, 


For,  prima,  Their  Right  was  as  broad  and  extenfive,  ab- 
folute  and  complete,  as  any  Difpofition  could  poffibly  make 
it,  and  it  gives  them,  in  exprefs  Words,  Power  to  difpone. 
Secundo,  That  Power  is  yet  more  exprefly  relerved  to  them 
in  the  Back-bonds,  by  which  it  is  provided,  that  they  lliould 
not  be  prejudiced,  by  granting  the  fame,  in  the  Power  of 
difpofing  at  pleafure.  Tertio,  It  is  a  Miftake  to  fay,  that 
Innes  and  Clark  were  Truflees  :  They  were  Difponees,  ex- 
prefly conftituted  for  the  very  Purpofe  of  uplifting  the  Mo- 
ney from  the  Earl  of  Cromerty :  They  had,  before  the  Dil- 
pofitions  were  granted,  made  large  Advances  for  Plaids,  to 
relieve  him  from  Prifon,  or  keep  him  from  ftarving,  and  the 
Difpofitions  were  granted  them  in  Security  of  thefe  Advances, 
as  well  as  of  all  others  which  they  ihould  make,  for  the  Pur- 
pofes  mentioned  in  the  Deeds  :  They  were,  therefore,  Difpo- 
nees ill  Security,  and,  as  fuch,  had  an  undoubted  Right  to 
uplift  the  whole  Subjecfts  difponed,  of  which  Right  they  could 
not  be  deprived  by  the  Difponer,  nor  could  be  impeded  by 
him  in  uplifting  the  Subjects,  unlefs  he  could  have  injiantly 
fhewn  the  whole  Debts,  in  Security  of  which  the  Difpofitions 
were  made,  to  have  been  paid,  ^larto,  It  is  certain  in  Fadl, 
that  they  .did  advance  Sums,  now  and  then,  amounting  to 
much  more  than  exhaufted  this  particular  Subjed,  after  mak- 
ing Allowance  for  every  fuppofable  Dedudlion,  and  as  Innes 
and  Clark  were  Difponees  in  Security  of  Debts,  there  can  be  no 
Doubt  that  they  could  convey,  not  only  the  Debts  themfelves, 
but  the  whole  Subjedls  (landing  in  their  Perfons,  in  Security 
of  thefe  Debts,  and  that  the  Alfignee  would  have  the  fame 
Right  to  uplift  the  Subjects,  the  original  Difponee  had. 

Thus,  in  a  double  View,  it  is  out  of  the  Queftion  to  en- 
quire, whether  Innes  and  Clark  were  Truflees  or  not,  as 
they  have  clearly  expended  more  than  entitles  them  to  draw 
every  Sixpence  of  this  particular  Fund,  and  your  Lordihips 
have  Evidence  of  the  Fact,  from  written  Vouchers  produced, 

of 
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of  Advances  and  raymcnts  made  to  the  Extent  before  mea- 
tluncd. 

lluis  Handing  the  Cafe,  the  Law,  Jr.flice,  or  Equity, 
which  entitle  the  Defender  to  hold  or  draw  this  Money,  in 
competition  with  the  I'etltioners,  is  not  extremely  obvious  : 
Her  Right  is  no  other  than  a  Conveyance  to  the  Bdck-hotuis 
alone:  The  Tctitloner,  on  the  otiicr  hand,  a  moft  jull  and 
onerous  Creditor  in  every  refpec-^,  or  her  Predecellbrs  and 
Authors,  in  whofe  Right  Ihe  is,  ditl  honcRly,  and  bona  Jidc, 
advance  out  of  tlieir  own  Pockets,  on  the  Faith  of  the  Secu- 
rity granted  them  by  the  forefai<i  two  Difpofitions  over  this 
particular  Subjecl,  the  large  Sums,  proveil  by  the  Vouchers 
produced  ;  and  if  the  Defender  Uiall  be  preferred  in  drawing 
the  Money,  the  Confequence  will  plainly  be,  that  Ihe,  who 
has  not  even  fo  much  as  a  Right  ex Jjcie  to  the  Subjecl:  itfelf, 
will  draw  it  witliout  any  jull  Cauic,  and  that  the  Petitioners, 
who  have,  in  general,  a  moil  onerous  Demand,  to  much 
more  than  this  lund,  out  of  the  Eftatc  oi  PlaUs,  with  a  I'pe- 
cial  and  ablblute  Right  to  this  particular  Subject,  lliall  be  left 
to  a  pcrfonal  Action  for  recovering  it  againll  the  Defender. 
That  is  dirccflly  contrary  to  the  Letter,  as  well  as  Spirit  of 
the  refpedlive  Titles  of  the  I'arties,  and  evidently  repugnant 
to  the  natural  Onler  in  which  thele  fuppolc  the  Money  ought 
to  come  in  to  their  Hands. 

Tlie  Caufcs  which  make  the  Petitioner  anxious  to  have  a 
Decreet  inllantly  pronounced  in  her  favour,  without  being 
put  to  the  Trouble  of  a  tedious  Count  and  Reckoning,  mull 
be  apparent  to  your  Lordlhips,  anil  arc  fupported  by  the  Cir- 
cumllanccs  of  the  Call",  as  well  as  by  material  Judice.  The 
Defender  is  an  olJ  Woman,  upwards  of  ninety  Years  of  Age, 
and  the  Petitioner  is  lorry  to  lind  her  Affairs  in  an  extremely 
cmbaralled  Situation:  '("he  Conlequencc,  therefore,  of  her 
being  allowed  to  touch,  or  hoKl  the  Right  of  drawing  the 
Money  froni  the  Publick,  might  be  extremely  bad.  The  Pe- 
titioner 
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titloner  knows  no  Diligence  by  which  fhe  can  arrefl:  it ;  fhe 
has,  indeed,  ufed  an  Inhibition,  but  flie  entertains  a  great 
Doubt,  whether  (he  can  receive  any  Aid  or  Security  from  that 
Diligence.  The  Creditors  of  the  Lady  Cajilehill  may  demand 
the  Money  in  her  Right,  and  fhould  thejwj  be  allowed  to  con- 
tinue in  her,  the  Petitioner  would  be  left  to  a  perfonal  Ac- 
tion, probably  too  in  a  Competition,  for  recovering  it  againfl; 
her  or  her  Heirs,  or  her  Creditors,  which  might  perhaps  be 
rendered  ineiFe(5lual  by  her  or  their  Circumftances. 

Her  Death,  too,  an  Event  which  cannot  be  diftant,  may 
involve  Matters  in  endlefs  Perplexity,  as  well  as  Delay.  If 
the  Petitioners  were  obliged,  in  hoc  Jlatu,  to  go  into  a  Count 
and  Reckoning,  that  Procefs  would  in  all  Probability  be  ex- 
tremely tedious,  as  the  Defender  has  fliown,  from  the  Begin- 
ning, the  flrongeft  Inclination  to  protra6l :  Her  View,  in- 
deed, is  perfe<Slly  obvious,  that  Matters  may  not  be  ended, 
before  Aids  are  granted  by  Parliament  for  paying  the  Credi- 
tors on  the  forfeited  Eftate  of  Cromerty.  She  allowed  a  De- 
creet to  be  pronounced  againft  her  in  Abfence,  and  by  infift- 
ing  for  one  Diligence  after  another,  not  one  of  which  anfwer- 
ed  the  Purpofe  for  which  they  were  granted,  it  was  near  two 
Years  from  the  Commencement  of  the  Procefs,  before  the 
Petitioner  could  obtain  the  firft  Interlocutor,  pronounced  on 
advifing  the  Memorials  ;  and  the  Manner  in  which  Ingenuity 
may  fpin  out  a  Procefs  of  Count  and  Reckoning,  is  well 
known.  Should  the  Defender  die  in  the  mean  time,  her 
Heirs  would  fall  neceflarily  to  be  cited,  and  they,  befides  not 
being  certainly  known,  are  difperfed  over  every  Corner  of 
the  Globe :  Or,  fhould  the  Money  come  to  be  paid  by  the 
Publick,  a  Title  would  be  neceflary  to  be  made  up  in  their 
Perfons,  which  would  require  both  much  Time  and  much 
Expence,  and  if  they  once  touched  it,  they  might  diredlly 
tranfport  it  to  the  Countries  where  they  refide. 

E  T® 
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To  ihcfe  Ha;\ll"hips,  L:i\v  ami  Juftice  will  no:  fufler  the 
Pctuioner  to  be  cxpolcd,  nicroly  bccaule  the  Deiender  haiv 
penctl,  by  an  Acciiicnt,  to  get  the  Start  in  enrcring  her  Claim. 
The  lulid^  lubllantial,  and  preferable  Intcrell  ii>  in  the  Pe- 
titioner ;  Ihe  is  willing  to  reiniburfe  the  Defender  ot  the  Mo- 
ney bona  fide  laid  out  on  making  the  Claim  effcclual  againft 
the  forfeited  lillate  of  Cromerty  ;  and  to  put  an  t'jid  to  every 
Diipute,  Ihe  has  alio  offered  the  beft  Security,  to  account 
tor  any  Overplus  that  may  be  found  due,  in  the  Event  of  an 
accounting. 

Fnijira  pctis  quod  mcix  cs  reftituturus,  the  Petitioners  admit, 
is  a  common  Slaxim,  and  could  the  Defender  tn/hitit/y  in- 
llrucl,  that  the  Debts  due  to  the  Petitioner  v.cre  llitisfied  and 
paid,  or  did  your  Lortllhl|'.s  lee  the  Icail  Grounil  for  believing 
or  fufpecling  the  prelent  I  and,  or  any  confiderable  Part  of  it, 
could  remain  clear  for  the  Defender,  there  might  be  ibmc- 
thing  like  Juftice  in  applying  the  Maxim,  to  fupport  the  De- 
fender in  her  Oppofuion  to  the  prefent  Demand  ;  but  when 
vour  Lordlhips  have  great  Evidence,  that  the  contrary  is  the 
Cafe,  find  the  whole  Fund  more  than  exhaufted  by  the  Pay- 
ments made  on  the  Faith  ot  this  very  Security,  and  lee  the 
Creditors  infianlly  inflrucl,  that  they  have  not  been  reim- 
burlt'd  of  a  fingle  Penny,  Matters  murt  appear  in  a  very  dif- 
ferent I.ij^ht. 

The  Defender  has,  it  is  true,  made  fomething  like  a  diflant" 
Oder  of  finding  Caution  on  her  Part,  if  the  Lor  J  OrJmaryJhonld 
think  itjuccjjhry  ;  but  it  mufl  immediately  occur  to  your  Lord- 
lhips, that  Parties  arc  by  no  means  iti  pari  cafu,  and  if  they 
were,  that  the  Petitioner  would,  on  material  Jurtice  and  com- 
mon IVinciples,  fall  to  be  preferred,  as  flie  has  clearly  the 
mod  fubflantial  as  well  as  moll  extenfive  Intercll  in  tiie  Mo- 
ney, and  has  moll  lUafon  to  be  anxious  about  it.  Ihe  Pe- 
titioner knows  nothing  of  the  Cautioners  whom  the  Lady 
QiJJkhi/I  can  find  ;  but  the  Petitioner  and   her  Ilulband  arc 

weU: 
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well  known  both  to  be  pofTefled  of  very  confiderable  Landed- 
eftates  in  Scotland ;  they  have  a  fixed  Refidence  and  Family 
fettled  in  this  Country,  and  can  always  be  found  with  Eafe 
by  any  that  have  any  Claim  upon  them  ;  and  they  cannot 
help  thinking,  that  their  Offer  ought  to  be  preferred,  and 
that  your  Lordiliips  will  think  their  Demand  reafonable. 

May  it  therefore  pleafe  your  Lord/Jjips,  to  alter  the  fore- 
faid  Inlerlocutors  of  the  Lord  Ordinary,  and,  in  re- 
Jpetl  of  the  Caution  offered,  to  decern  and  declare 
againfl  the  Defender,  that  the  Petitioners  have  the 
prior  and  preferable  Title  to  the  for  ef aid  Money  or 
Debt,  found  due  out  of  the  forfeited  Efate  of  Cro- 
merty,  as  ivell  as  the  only,  and  undoubted  Right  to 
uplift  and  difcharge  the  fame  ;  and,  accordingly,  to 
decern  the  Defender  to  detiude  herfelf  of  and  afftgn 
the  Decree,  fiflaining  the  Claim  in  her  favour  upon 
the  faid  Jorf cited  Eflate. 

According  to  Juftice,  ^'c. 

GEO.  WALLACE, 


July  23.   1765. 

ANSWERS 


FOR 


Mrs.  Jean  Hay,  widow  of  yohn  Cuth^ 
hert  of  CaftlehilU  defender  ; 

T  O     T  H  E 

Petition   of  Mrs.  EUzaheth  Dunbar^   and  of 
James  Sinclair  of  Dunn,  Efq;  her  hulbancl, 
for  his  intereft,  purfuers  ; 

AND 
PETITION  of  the  faid  Mrs.  Jean  Hay. 


Humbly  Sheweth, 

THAT  Alexander  Cuthbert,  provoft  of  hwernefs,  ob- 
tained, of  this  date,  decreet  of  appriling  againft  u'^ifeb. 
Sir  William  Sinclair  of  May  and  Canisby,  apprifing  *' 

from  him  the  feveral  lands  therein  mentioned  ; 
•and,  in  virtue  of  charters  granted  by  the  biiliops  of  Mur- 
ray and  Rqfs,  he  was  afterwards  infeft  in  thefe  lands. 
He  afterwards,  of  this  date,  acquired  right  to  another  de-  14th  March, 
<:Feet  of  apprifing,  which  had  been  obtained  againfl  the  '676. 
faid  Sir  William  Sinclair  by  Alexander  Dunbar  merchant  in 
Irrvemefs,  on  the  iitli  February  1664,  the  very  fame  date 
with  his  own. 

That 
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•-8-  Tluit   provoil  C'/'/v/   died   in  tlie  if'Si,    pollelTed,  not 

only  or'  thefc  apprifuigs,  hue  lilccwil'c  of  the  { roperty  ot" 
f.'vjral  tenements  in  the  town  ot  /inu-nuys,  and  oti\cr  I'ub- 
j-'cl.s  or' conliderablc  value  ;  and  he  was  Tucceeded  in  them 
bv  his  grand  nephew  %/'«  Cuthbcrt,  alcerwards  ilefigned  of 
Plails,  who  was  lerved  heir  to  him  wlien  an  jAt'ant  in,  17 02. 

That  Sir  JVlUiivn  Shulair  of  Mr.y  having  become  Mnk- 
rupt,  a  procefs  was  brought  before  the  court  of  fell'ion  for 
the  ranking  of  his  creditors,  and  lale  of  his  ellate.  The 
moil;  confidcrable  part  of  this  ellate  being  that  lltuated  in 
the  fliire  of  A'^i,  was  purchafed  by  George  Vifcount  of 
'J'tirb^t,  afterwards  Earl  of  Crovnirty,  and  a  fmall  part  of 
this  cflate,  lituated  in  the  lliire  of  dil/jiicy's,  was  purchafed 
by  IViU'tam  fnncs  writer  to  the  (ignet,  as  trullee  for  John 
2«thjjly,  Sinclair  oi  Uihjlcr:    And  accordingly,    of  this   date,  each 

169,.  purchafer  obtained  a  decreet  of  fale  in  his  favours, 
a  ft  Kcb,  I'l  February  thereafter  a  decreet  of  ranking  was  pronouu- 
«''9j.  ccd  in  favours  of  the  creditors,  by  whidi  the  heirs  of  pro- 
voll  Cutbbcrt  were  preferred  on  the  price  of  the  lands  pur- 
chal'ed  by  the  F.arl  oi  Crotvarty  for  the  fum  of  5486  /.  5  /. 
8  J.  Scots,  and  on  the  price  of  the  lands  purchaled  by  Ju- 
nes for  Sinclair  of  Ulhjhr  for  the  fum  of  1075  /.  \i  s.  4  J. 
Scots,  with  intcrcif  on  both  fums  from  the  term  of  JVhit- 
Ji/nJay  1  f>'j^.  By  the  lame  decreet  the  lands  of  fVc/l  Canif- 
by,  in  the  lliire  oi'  Caithnr/'s,  were  adjudged  to  the  heirs  of 
provoft  (uthhcrt,  in  latisfa^flion  of  ihe  remainder  of  the 
debt,  as  there  had  appc;ucd  at  the  lale  no  purchafer  for 
thefe  lands. 

neiulcs  thefe  valuable  funds,  the  laid  'John  Cutlbcrt  of 
riaids,  as  heir  to  his  father  and  grand  uncle,  had  right  to 
fevcral  tenements  in  the  town  of  Ini'cnicjs  and  other  I'ub- 
jc(f\s  of  conliderablc  value;  and  having  mamcd  MiS.  Afl- 
tbarine  Sutherland,  daughter  to  the  Lord  Diijjus,  he  accjuired 
right  to  a  bond  of  provifion  for  6coo  merks,  with  intercit 
and  penalty,  granted  by  bir  James  Dunbar  her  brothcT. 

It 
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It  Ara,s  the  misforLune  of  Ciithhert  of  Plaids  to  hare  hi^ 
affairs  much  neglected  and  mifmanaged  during  his  mino- 
rity ;  and  tho'  a  little  attention  would  have  foon  put  them 
again  in  a  good  fituation,  yet,  being  a  remarkably  weak 
man,  and  of  a  very  indolent  difpoiition,  his  affairs  foon 
became  too  much  embarraffed  to  be  extricated  by  one  pof- 
feffed  of  fo  little  abilities  as  he  was. 

In  order  to  relieve  himfelf  from  his  difficulties,  he  made 
choice  of  two  perfons  to  whom  he  might  commit  the  nia- 
nagement  of  his  affairs,  who  have  fince  appcai'ed  to  have 
been  extremely  unworthy  of  that  confidence  which  was 
repofed  in  them  by  this  poor  gentleman.  The  two  per- 
fons were  Alexander  Clark  merchant  in,  and  fometime  pro- 
voft  of  Li'uernejs,  and  Robert  Innes,  defigned  of  Mondale, 
and  to  them  he  granted  three  feveral  diijoiitions  of  all  his 
funds,  for  the  purpofe  of  fettling  his  affairs  and  paying 
his  debts. 

The  firft  of  thefe  dlfpofitions,  which  is  dated  the  15th  istliAug. 
of  Aiijti/l  1709,  affigns  to  the  faid  Alexander  Clark  and  Ro-  ^^^^' 
bert  Innes,  and  conllitutes  them  his  truitees  for  uplifting 
all  debts  and  fums  of  money,  whether  heritable  or  mo- 
veable, due  to  him  by  the  Earl  of  Cromarty,  Sir  James  Sin- 
clair of  May,  and  the  tenants  of  Canisby,  and  alfo  the  6000 
merks  contained  in  the  bontl  granted  by  Sir  James  Dunbar. 

By  the  fecond  difpoiition,  dated  the  21ft  of  Otlober  the    2,^0^ 
fame  year,  he  conveyed  to  them  the  two  apprifmgs   alrea-      1709. 
dy  mentioned,  together  with  the   lands   of  Canisby   which 
had  been  adjudged  to  him,  and   the  6000  merks   due  by 
Sir  James  Dunbar  s  bond. 

This  difpoiition,  however,  having  been  confidered  as  too 
general,  a  third  was,  of  this   date,  executed  ;     by   which,    3o'fi  Jm. 
after  reciting  the  tv\'"o  former  dilpoficions,  he  conveyed   to      '"°' 
the   faid  Alexander  Clark   and  Robert  Innes,  and  their  heirs 
and  affignies,  the  faid  two  apprifings,  the  decreet  of  rank- 
ing and  fale,  the  fums  and  lands  which  are  adjudged  to  • 

him 
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him  bv  that  decreet ;  and  this  d.lpofitlon  conta-ns  procu- 
ratorv'of  rcfij^nation  and  precept  ot  f^hne,  to-.chcr  with 
an  alhgnation  to  the  mails  and  duties  tor  bygones   and   in 


time  commi';.  .    .  -    .       ,    p    r,.K;,.Ac 

-J.bn  Cuti^hrt  had   never  been  mfcft   m   thefe   [^'lll-<^ts 
and   therefore  the  trullces   obtained  Irom  hnn  a  bond  ot 
,o.S  J.n.  the  lame  date  with  tl;ls  laft  dilpoliuon,  for  50,000  merk.  , 
■  '7.0.      ^„a  having  thereupon  charged  him  to  enter  hen-  Hilpccul 
„  ,  „,   to  hi.  grand  uncle    thev,  of  this  date,  obtanjcd  adjudiea- 
-'r;r"  iJn  o'the  whole  I'ubied.  and  lands  conveyed  bv  the  tor  - 
faid  difpofitions,  together  with  his  burgage  tenemLUts   in 
the  town  of //nvnjr/}.  ,•,-     r-      .     , 

Of  even  date  with  each  of  thcfe  three  dUpofitions,  . 
backbond  was  granted  to  'John  Cuthbert  hyRobcrt  /««..  and 
Ah:andcr  Clark,  declaring  thefe  cbfpofitions  to  be  tru  I 
rights,  granted  to  them  for  fecunty  ot  what  fums  they  ci- 
ther had  already,  or  Ihould  afterwards  advance  tor  the 
granter,  together  with  the  intereft  thereof;  atter  dedua.on 
of  which  thev  obliged  themfelves  to  become  accountable 
?or  the  remainder  I0  the  laid  John  Cut h bat  his  heirs  an 
alTignies,  in  whole  favours  they  alio  obliged  themlehes  to 

'soon  after  having  obtained  thcfe  difpofitions,  the  tru- 
ftecs  entered  into  the  poilelhon  and  management  ot  al  the 
fubiecls  thus  conveyed  to  them  ;  and  they,  at  the  lame 
time,  took  care  to  pollefs  themfelves  ot  every  paper  that 
belonged  to  Mr.  Cathkrt.  For  three  or  tour  years,  it 
would  apP'--^"-  tl^^t  they  fupported  PUuh  and  paid  leveral 
of  his  <l.-bts  :  lint  thev  foon  thereafter  torgot  their  du  y, 
allowed  this  poor  gentleman  almoll  to  llarve,  and  grotly 
fquandercd  and  mifapplied  his  funds,,  without  paying  a- 
nv  of  his  creditors. 

'  This  unfortunate  fituation  of  PhnJs,  and  this  mifma- 
nagement  of  his  truaees,  were  regreted  by  his  }ru:nds  and 
much  complained  of  by  his  creditors.     At  lail  John  Luth- 
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hert  o£  Caj^khill,  a  very  near  relation  and  a  confiderable 
creditor  of  PhnJs,  relblved  to  take  feme  meaRares  tor  fe- 
cuxing  the  debts  due  to  himfelf,  and,  if  poflxble,  alfo  to 
retrieve  the  affairs  of  his  friend.  _  ,.      i      ^ 

CallehUl,   befides    confiderable    debts    immediately   due 
to   himfelf,    had    further    acquired  right    to    an    adjudi- 
ation    obtkined  againil  Pla.ds     of  this    date,    by  ^.^^  ,.;H  Ju„. 
Robertfon  apothecary  burgefs  of  Invernefs,  and  conveyed  by         9 
liim  to  CaftkhiU  on  the  3d  of  M^y  1 698 

He  accordingly,  of  this   date,  obtained  from  Phnds   a  .7  Huiy, 
conveyance  of  d J  whole  of  thefe  fubjeds,  which  had  been      '''3. 
befori  conveyed    to    Innes    and    C/.r^-,    and  to  the   feveral 
b.ck-bonds  granted   by   them,  "  with  full  power   to   aflc 
-  crave  and  obtain  jull  compt,  reckoning  and  payment  of 
"  the  faid  Robert  Innes  and  Mr.  Alexander  Chirk,  their  m^-o- 
«  miffion  by  virtue  of  the  faid  difpofition,  in  the  terms  of 
«  the  faid  back-bonds,  and  if  need  bee's,  to  purfue  there- 
"  for  in  his  own  name  or  mine,  and  to  hinder  and  iwpedc 
"  any  agreementsiinth  any  of  my  debitors,   that  may  be  made 
"  by  them  unfrugally,  or  to  lofs,  Sec".  ^  .,  ,  ■,, 

Of  the  fame  date  with  this  conveyance,  Capdnll  grant- 
ed a  back-bond  to  Plaids,  declaring  the  conveyance  to  be 
in  fecurity  of  the  debts  therein  particularly  mentioned 
due  to  him  by  PW-r,  amounting  at  that  time  m  capital 
fums  to  5000  /.  Scots,  and  obliging  himfelf  to  account  for 
h  fntroinilTions  after  dedudion  of;^thee  debts  :  W  the 
back-bond  concludes  with  this  c  aufe ;  "But  prejudice  al- 
"  ways  to  me  on  the  faid  grounds  of  debt  reftmg  my  faid 
«  father  and  me,  or  of  any  other  right,  to  feek  for  the 
*'  fums  thereby  due,  as  accords.'  ^      r-A 

Caftlehill  afterwards  became  further  creditor  to   the  laia 
Cuthbert  of  Plaids,  by  afhgnation,  of  this   date,  to   a  de- 
creet of  adjudication  obtained  by  Alexander  Cuming  of  Logie 
againft  the  faid  John  Cuthbert,  for  the  accumulate  fum   ot 
3106/.   10  s.  ^d.  Scots,  dated  the  20th  June    1711  ",  and 
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J"  •->   by  aJi^'^i-o,>,  Ox'"  this  date,  to  an   aljuJlca^ion  obraiiieJ 

'f-  ■  a^ii:ill  rijiJs,   by   Gcorje  Cu,,.m^  merchant  ia   Iiii'cnw  s 

cIucJ  the  Sth  January  ih^n.  "^  ' 

About  the  )ear  1719,  the  a.Talrs   of  Alcxaidcr  Cuik   fell 

i-.KO  great  diijraer  ;  and  nearly  about  the  lame  time,  Imus 

alfo  tailed  hi  his  circumHaiices. 

Ill  that  year  Clark  having  got   hlmfclf  confinncd  execu- 
tor  to   one  Mr.   Rabat   Fra/a;  he   prevailed  lij^on  Patrick 
Dunbar  of  DoivcrmadJan,  afterwards  Sir  Patrick  Dunbar  of 
Korthj'klJ,  to  become  cautioner  for  him  in  the   confirmati- 
on.   At  the  liime  time,  for  Sir  Patrick'^,  fccurity,  Clark,   by 
At-e  8.  a  deed,  of  this  date,  conveyed  to  him  all  right   which   he 
''  9    had   to  the   various  funds   dilponeil  to    him  and  Inms  by 
Cuthbcrt   of  Plaids  ;    and   particularly,  among   others,  the 
lands  of  Canisby,  of  which  he  ailigns  the  rents  from  fvhit- 
JutUay  I  7 1 9. 

As  this  right,  however,  was  incomplete  as   to  one  half, 
without  a  conveyance  from  Inncs  or   his   heirs,  Sir  Patrick 
Dunbar  endeavoured  to  fupply  this  defect  in  the  belt  man- 
ner he  \yas  able.  He  difcovered,  upon  examining  fomc  of  the 
tranfaclions  of  Clark  and  Junes,  in  executing  their  trull:,  that 
Clark  fiiigl y  hail  paid  up  fbme  of  the  bonds  in  which  they  had 
been  jointly  bound  on  PlaiJs's  account.   He  therefore  imme- 
diately concluded  (7^;;/  to  have  been  creditor  to  Inncs  in  thefe 
fums,  merely  becaule,  from  two  or  three  bonds  which  ac- 
cidentally occurreil,  it  appeared  that  Clark   had    paid  more 
than  his  own  Iharc.     Without  examining  any  further.  Sir 
Patruk  obtained  himlelf  decerned  executor  creditor  to  fn~ 
MS  by  the  commiirary  of  Murray;  and  thereafter,  obtain- 
ed a  decreet  of  conllitution  cojnitio/tis  caufa,  againll  Jana- 
tban  Intus,  the  fon  and  aparcnt  heir  of  McnJalc.    Sir  Patrick 
himfelf  proceeded  no  further;  but  after  his  d.-ath  in  17(^3, 
hLs  daughter,  the  prcfent  puiiuer,  as  having  right  by  vir- 
tue of  a  general  difpoiitlon  from  her  father,  of  date   i  7th 
November  I -js^,  confirmed  the  Ivmis   in   the  aforeliiid 
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creet 


17] 

creet  copi'itionis  can/a  ;  and  thereupon,  of  this  date,  ob- June  20, 
tained  an  adjudication  againft  him,  for  the  accumulate  funi  "^''• 
of  8808  /.  Scots,  of  Lines  of  Vondalcs  half  of  the  whole 
fabjeas,  which  he  and  Clark  had  acquired  from  Plaids. 
It  is  only  farther  to  be  remarked,  that  this  decreet  of  ad- 
judication, not  only  contains  all  thofe  fubjeds  which  had 
been  conveyed  by  Plaids  to  Lines  and  Clark  by  the  three 
truft  difpofitions  already  mentioned  ;  but  farther  contains 
the  burgage  tenements  in  Livernefs,  which  had  been  ad- 
judged from  Plaids  by  Lines  and  Clark,  upon  the  truft- 
bond  for  5-0,000  merks,  already  mentioned. 

The  relpondent  has  thus  endeavoured  to  explain  to  yoiu- 
Lordships  the  titles  upon  which  the  prefent  purfuer  has 
thought  proper  to  found  her  claim ;  and  Ihe  lliall  now 
proceed  to  flate  thefe  titles  upon  which  her  claim  is  found- 
ed, and  upon  which  ihe  has  refted  her  defence  againft  the 
prefent  adion. 

The  refpondent  has  already  mentioned,  that  her  huf- 
band,  John  Cnthbert  of  Cajllehill,  was  a  confiderable  credi- 
tor of  Cuthbert  of  Plaids  ■  had  acquired  right  to  feveral 
adjudications  deduced  againft  Plaids,  and  had  obtained 
from  him  a  conveyance  to  the  back-bonds  of  Clark  and  Li- 
nes, and  to  all  thofe  fubjeds  wiiich  had  been  formerly  dif-. 
poned  to  them. 

Clark  and  Innes  had  greatly  abufed  the  trufl  committed 
to  them;  and  there  was  great  reafon  to  believe,  that  in  the 
very  firfl  four  years  of  their  pdirellion  of  the  funds  con- 
veyed to  them  by  Plaids,  they  had  been  fully  indemnified 
tor  every  Ihilling  which  they  had  advanced  for  him.  Ac- 
cordingly Cajlkhill,  in  the  year  173^,  brought  proceffes 
agamlt  Lines  and  Clark  and  the  Earl  of  Cromarty,  and  like- 
wile  againft  Sir  Patrick  Dunbar,  who  had  by  this  time  ob- 
tained poffeffion  of  all  the  papers  belonging  to  Plaids,  and 
ikewiie  of  the  lands  of  Wejl-Camsby.  Cajllehill^  death,  • 
however,   which  happened  in  April'i-j^^,,  pm  a  ftop  to 

the 


[  «  ] 

the  proccfs,  and  notlihig   material  appears  to   have  been 

done.  ,  .  1 

In  Oclobcr  1733,  a  lubmillion  was  entered  nito,  with  re- 
e-^rd  to  their  ievcral  claims  between  Sir  Patnck  Dunbar  and 
Cifilchiir^  fon,  George  Cuthbcrt  ;  but  it  does  not  appear,  that 
\n  conlequence  of  this  lubmilhon  any  thnig  more  was 
done,  than  Sir  P«mfi-'s  producing  an  accompt  ot  the  lums 
advanced  for  Plains  by  /mes  and  Clark,  and  objections  be- 
ing oftcred  to  that  accompt  by  Mr.  Cuthbert 

John   Cuthbert  of  Cajllehill,   the   relpondents    hufband, 

Dec  .3.  had,  of  this  date,  executed  in  her  favours  a  general  dilpo- 

«7^9-    f.tion  to  all  his  fubjecis  heritable  or  moveable  ;  in  the  pji 

place,  for  pavment  and  fecurity  of  her  own  Jo»"ture  ;   zJly, 

ibr  the  purpofe  of  paying  his  debts  ;  and  lajHy,  of  the  pro- 

vifions  to  his  children. 

The  refpondcnt,  in  order  to  complete  her  right  to  thele 
J^ly  i-  fubieds,  obtained,  of  this  date,  a  decreet  ot  adjudication 
"^''»'   in  implement  againft  her  huiband's  heir,   adjudging  from 
him  the  feveral  lubjec^s  and  lands  of  which  her  hulbuids 
cftate  confirted,  and  in  particular,  the  lands  of  nyl-Camsbr, 
and  the  fums  for  which  Plaufs  was  ranked  by  the  decreets 
of  ranking  and  fale  of  the  elbite  of  Stnclatr  ot  May. 
,7,9.        In  the   1749,  George  Farl  of  Cromarty  having  been   at- 
tainted  and   convicted  of  hlgh-trcalon,   the  defender,  m 
the  month  of  July  that  vear,  within  the  time  prelcnba  by 
aa  of  parliament;  entered  a  claim  for  herlelt  and  her  children 
upon  the  forfeited  el\ate  of  Oo/;w/7r,  tor  payment  ot  the  ium 
of  c  18^.  /    s-  /.  8  J.  Scots,  for  which,  by  tlie  decreet  ot  rank- 
ing   in    the    i^..;;,  the  heirs  of  I'rovoll  Cuthbert  had   been 
ranked  upon  the  ei\ate  purchaled  by  the  Karl  ot  Cro,>,a,-tr. 
In  difcuHing  this  claim,  it  was  moved   as    an   objection 
on  the  part  of  the  crown,  that  the  claimant  had  not  pro- 
duce<l  the  original  grounds  of  her  claim.     '1  o  remove  th.s 
objcaion,  the  refpondent  obtained  a  diligence  agamtt   ^>u 
Patrick  Dunbar  and  his  agents,  for  recovering  the  papers 
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nrcefiary  for  fupporting  her  claim,  and  which  had  been 
put  into  his  hands  by  Innes  and  Clark  :  And  accordingly 
thefe  papers  were  exhibited  upon  oath,  by  Sir  Patrick's  a- 
gent,  in  the  clerk's  hands. 

About  the  fame  time,  the  refpondent  acquired  froma 
Margaret  Cutkbert,  only  daugliter  and  heir  of  John  Cuth^ 
bert  oi  Plaids,  a.  difpofition  to  all  lands,  heritages,  and  o- 
ther  rights,  which  had  belonged  to  her  father,  and  par- 
ticularly, his  claim  on  the  eflate  of  May ;  together  with  a 
radfication  of  all  rights  granted  by  her  fatlier  to  CutLbot 
of  Cajllchill,  the  refpondent 's  husband. 

After  a  very  tedious  and  expenfive  litigation  with  the 
crown,  the  refpondent  prevailed,  and  had  her  claim  fu- 
ftained  by  the  unanimous  judginent  of  your  Lordlhips,  on 
the  29th  of  July  1762.  July  29. 

After  all  this  had  pail,  and  after  Sir  Patrick  Dunbar, 
feemingly  confcious  of  the  defect  of  his  right,  had  thus 
Hiffered  the" refpondent,  after  i'o  long  a  litigation,  to  prevail 
in  her  claim,  Ihe  did  notexpe(ft  to  have  been  now  drawn  into 
a  new  litigation  with  regard  to  this  matter.  Notwith- 
ftanding,  hov/ever,  the  prefent  purfuer,  as  heir  to  Sir  Pa- 
trick Diinbar,  has  thought  proper,  upon  the  conveyance  by 
Plaids  to  hines  and  (lark,  and  upon  the  conveyance  of  their 
right  to  Sir  Patrick  her  father,  to  commence  a  procefs  a- 
gainfl  the  prefent  refpondent  and  the  Officers  of  flate,  in 
order  to  have  it  found  and  declared,  that  flie  has  the  pre- 
ferable right  to  the  debt  upon  the  eflate  of  Cromarty,  for 
which  the  refpondcnt's  claim  had  been  fuftained  by  your 
Lordlhips ;  and  that  the  refpondent  fliould  be  obliged  to 
denude  in  her  favours  of  that  claiin,  and  the  decreet  fu- 
flaining  it. 

In  fupjHirt  of  this  demand,  the  purfuer  thought  pro- 
per to  alledge,  that  Inncs  and  Clark  had  advanced  very 
large  fums  of  moiey  for  Plaids,  which,  together  with  the 
intereft  thereon,    amounted   in   the    1764  to   the   fum   of 

C  30,000  /. 
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i::>,c:)0  I.  Scots ;  ami,  to  prove  this  allegation,  tliey  proclii>- 
ccJ  au  accompt,  together  with  fome  ot  its  vouchers. 

This  cav.fc  caiTii.*-  in  the  courle  of  the  rolls,  before  the 
I.orJ  C'iij\!cni:o!tv  Oi-Jinar) ,  i;i  July  i  764,  wheii  t'le  relpoa- 
dent's  agent  being  confined  by  lickneis,  aid  Ihc  herielf  an 
aged  woman,  unable  to  give  the  neceii'ary  infonnation,  de- 
creet was  allowed  to  go  againll  her  in  ablence.  Having 
afterwards  been  rcponed  againil  this  decreet,  and  the  caule 
having  conic  to  be  debateil  in  Njvcn.ber  I'f  J{,  the  rcfpon- 
dcnt  offered  many  material  objections  to  the  accompt 
which  had  been  produced  by  the  purliier,  of  the  funis  ad- 
vanced for  Plaids  by  Inms  and  CLirii ;  and  in  particular, 
file  obfervcd,  that  in  that  accompt  there  was  not  credit  gi- 
ven for  a  fmgle  Ihilling  of  the  introniilhons  of  tlie  trullees 
with  the  effects  of  PlaiJs.    The  Lord  Ordinary  aecording- 

Nov.  2.\.  \y^  by  an  interlocutor  of  this  date,  "  ordained  the  purfu- 
1764-  '•  pj.^  againft  next  calling,  to  give  in  an  accompt  of  her 
"  author's  inn'omifaons  with  the  ciVtcls  of  John  Cuthhert  ■ 
"  and  granted  warrant  for  letters  of  incident  diligence,  at 
"  Mrs.  Jean  Hiiy\  inllance,  for  recovering  any  writings 
''  which  belonged  to  the  faitl  John  Cuthhert,  or  may  be 
'*  neceCary  for  inllnicling  h?r  defence." 

Inftead  of  complying  with  this  appointment  of  tl)e  Lord 
Ordinary-,  the  piiriiicr  thought  proper,  in  January  1765,  to 
produce  a  condefcendtnce  containing  a  very  general  and  un- 
latisfying  account  of  the  intromillions  of  Sir  Patrick  Dunl/ar, 
andC/.;;('  and  hncs.  AnJwers  were  made  to  this  condefecn- 
dence  ;  but  the  puHiier  anxioully  endeavoured  to  avoid 
entering  into  this  count  and  reckoning  with  the  rclpon- 
dent,  and  infilled,  that  Ihe  Ihould,  in  the  Jirj}  place,  de- 
nude ill  their  favours  of  her  claim  ujion  the  efiate  of 
Crotiinrty. 

After   ibmc   litigation   before   the    Lord    C)rdinary,    his 

'^-4c'   Lordlhip   was  plcafed,  of  this  date,  to  pronounce  die  fol- 
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lowing  interloc^Jtor :  "  Having  conflJereJ  the  i'tbove  (ic- 
"  bate,  mutual  memorials,  and  haill  proccfs,  finds,  That 
"  the  defeider,  in  vircue  of  her  titles  founded  upon,  and 
"  particularly,  in  \T.rCae  of  the  decreet  fuftaining  her  claim, 
"  is  veiled  in  the  right  and  property  of  the  debt  upon  the 
"  forfeited  eftate  of  Cromarty  :  Finds  that  the  purfuer  is 
"  not  intitled  to  inlift,  that  the  defender  fliall  denude  of 
"  faid  debt  in  her  favour,  excepting  in  fo  far  as  tlie  faid 
"  purfuer  Ihall  inllruLT:  diftrefs,  or  payment  of  the  debt  ; 
"  for  the  reUef  of  which,  Sir  Patrick  Dunbar  got  a  con- 
"  A-eyance  from  C/ark :  Finds,  That  the  purfuer  cannot 
■*'  found  upon  the  right  of  /nnes,  excepting  in  fo  far  as  ihe 
"  fliall  inftru<5l  that  limes  was  a  creditor  to  FlaiJs,  by  ad- 
*'  vances  made  under  the  truft  conveyance  to  him  and 
"  Clark  ;  and  in  fo  far  as  the  faid  pin-fuer  fliall  alfo  in- 
*'  ftru(fl:,  tliat  flie  is  a  juft  and  lawful  creditor  to  Iraies  ; 
"  and  allows  her  to  give  in  an  account  of  charge  and  dil- 
*'  charge  accordingly." 

The  refpondent  had  pleaded,  that  it  wrs  necelTary  for 
the  purfuer  in  this  acflion,  to  prove  what  {inns  Sir  Patrick 
Dunbar  had  been  obliged  to  advance  as  cautioner  for  Alex- 
ander Clark,  and  for  relief  of  which  he  Iiad  obtained  the 
conveyance  from  Clark.  It  was  the  more  neceflary  to  in- 
fill in  this,  that  the  refpondent  had  the  greatcfl:  reafon  to 
believe,  that  Sir  Patrick  had  been  much  more  than  fully 
indemnified  for  all  the  fams  advanced  by  him  upon  Clark's 
account,  by  his  intromiiTions  with  the  cilate  and  cftecfls  of 
Qark  at  his  death. 

Aq:ainfl  the  whole  of  the  Lord  Ordinary's  interlo- 
cutor,  the  purfucrs  offered  a  reprefentation  ;  and  his 
Lordiliip,  of  this  date,  pronounced  the  following  inter-  Feb.  1 1 
locutor  :  "  Having  confdered  the  reprefcntation  with  '^ 
"  anfwers,  and  again  reviewed  the  former  proceedings, 
"  adheres  to  the  former  interlocutor,  in  fo  far  as  it  finds, 
"  that  the  defender,  in  virtue  of  her  title  founded  upon, 
"  and  particularly,  in  virtue  of  the  decreet  fu Raining  her 

"  claim, 
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"  claim,  is  vcflcd  l:i  the  ri^^'at  and  property  of  the  debt 
*'  mx):!  the  loricited  cilaic  ot  C  rowarty  ;  but  varies  the  fub- 
''  llv^ucnt  part  of  the  interlocutor,  and  finds,  that  the 
"  coiivcvaiice  of  this  debt  granted  by  PLiJs,  was  only  a 
"  right  ill  fecuriiy  for  the  funis  taily  advanced,  or  to  be 
"  advanced  by  Iviifs  and  CLirk  for  P/jiu's'  behoof,  and  was 
*'  a  trull  as  to  the  rcfidiic  or  reverfion  ;  which  triiil  /nns 
"  and  Cliirk  could  not  transfer  to  Sir  Patruk  DuvbiV  : 
"  rinds  that  the  purfucr  is  intitlcd  to  infill,  tliat  the  de- 
"  fender  Ihall  denude  in  Iver  favour,  in  fo  far  as  the  faid 
"  puri'ucr  Ihall  inllrucl  Lines  and  Clark  were  creditors  to 
'*  P/diJs  ;  and  that  I'le  is  not  obliged  to  inihiuft  to  what 
"  extent  Sir  Piitrick  Duiibiir  was  creditor  to  Innes  and  C'hirk, 
"  his  authors  ;  and  ordains  her  to  give  in  an  accompt  of 
"  charge  and  difchargc  thereof  accordingly." 

Againll   this   interlocutor   reprelentations   were  olTcred, 

both  on  the  part  of  the  purfuer  and  defender  ;  both  which 

June  20.  }^g  I^ordihip  was,  of  this  date,  plealed  to  refule.     AgaiuR 

theie   interlocutors,  the    purl'uer  has  prel'ented  a  petition  ; 

July  Stli,  ^vhich    your  Lordihips  having,  of  this  date,  appointed  to 

^^^^'   be  anfwcred,  the  following  anfwers  are  humbly  ollered  on 

the  part  of  the  defender. 

The  refpondent  Ihall,  in  the  fir/1  place,  endeavour  to  fa- 
tisfy  yovir  Lordihips,  that  upon  various  grounds  Ihe  has 
accjuired  lb  complete  a  right  to  the  debts  now  in  ijucflion, 
affe(fling  the  ellate  of  Cromnrir,  as  cannot  pcrllibly  be  chal- 
lenged ;  anil  that  Ihe  cannot  be  obliged  to  denude  in  favour 
of  the  purllier,  even  in  i'o  far  as  the  piirf iier  Ihall  inlbni:' 
that  /niu-s  and  ( Lirk  were  crevlitors  to  I  uthhdt  of  Plnuls.  SI. 
ihall,  in  i\\c  fccon.l  place,  endeavour  to  ihow,  that  ilic  can- 
not, at  leail,  be  obliged  to  ilcnude,  till  the  purluer  ihall 
have  inlbnicleil,  how  far  hints  and  Cinrk  were  creditors  to 
Plnuls.  And  Ihe  Ihall,  in  the  /<///  place,  Ihow  to  ^our  I  ord- 
Ihips,  that  there  is  the  ilrongclt  preiinnptivc  evidence  of 
Uiirk  and  lanes  liaving  been  long  ago  paid  of  all  that  they 
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had  advanced  upon  account  of  Plaids,  by  their  introniif- 
fions  with  his  eite(5ls. 

In  examining  their  feveral  rights  to  the  debts  in 
nueftion,  the  refpondent  apprehends  that  flie  has  a 
clear  and  pi-eferable  right,  'in  virtue  of  the  two  ap- 
prilings  obtained  againft  Plaids,  long  before  the  trufl  dif- 
pofition  granted  by  him  to  Clark  and  Innes,  and  exprefly 
carrying  from  him  the  two  apprifmgs  againfl  the  eftate  of 
Sinclair  of  May. 

Thefe  two  adjudications  dXQ,jirft,  That  obtained  by  Hugh 
R'jbertfon  apothecary  burgefs  of  Innjcrncfs,  of  date  the  24th 
of  June  I  692,  and  conveyed  by  him  to  Cuthhsrt  of  Cajllc- 
hill,  on  the  3d  of  May  1698;  and  the  other,  that  obtain- 
ed by  George  Cuming  merchant  in  Invernefs,  of  date  the 
8th  of  January  1692,  and  conveyed  likeways  to  Cuthbcrt 
of  Cajliebill,  on  the  19th  of  January  1721. 

By  thefe  two  apprifmgs,  which  have  come  by  progrefs 
into  the  perfon  of  the  refpondent,  fhe  humbly  apprehends, 
that  file  has  a  right  clearly  preferable  to  that  of  the  pur- 
flier,  founded  upon  the  difpofition  to  Clark  and  Innes,  in 
the  I  7  10.  Upon  this  fomidation,  as  well  as  upon  her  o- 
ther  titles  already  mentioned,  the  refpondent  profecuted 
her  claim  upon  the  forfeited  eftate  of  Cro?/wr/y,  and  prevailed 
in  it  by  an  unanimous  judgment  of  your  Lordfliips  in  1762. 

It  will  particvilarly  be  obferved,  that  Cnthbcrt  of  Caftlc- 
hill,  by  accepting  the  conveyance  from  Plaids  in  171  3,  did 
by  no  means  renounce  the  right  which  he  had  in  confe- 
quence  of  thefe  apprifings,  but,  on  the  contrary,  by  an 
exprefs  claufe  in  his  backbond  to  Plaids,  exprefly  refervcd 
it.  The  claufe  is,  "  But  prejudice  always  to  me  on  the 
"  fald  grounds  of  debt  refting  my  faid  father  and  me,  or 
**  of  any  other  right,  to  feek  for  the  funis  tliereby  due,  as 
"  accords." 

The  refpondent  has  likcwife  acquired  right  to  another 
adjudication  obtained   againft  Plaids  by  Alexaiukr  Ciimirg 
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of  Logic,  dated  the  2cth  of  Juru  171  i,  and  conveyed  to 
Cuthbcrt  of  iafthhill  23d  December  17  14.  \\'iih  rclped  to 
tl\ls,  however,  the  purluer  has  argued,  that  as  it  was  po- 
(Icrior  to  tlie  tiiill  dilpofiticn  in  1710,  i'o  it  could  carry 
no  more  than  the  riglit  of  rcvcrhoa,  which  was  all  that 
remained  at  that  time  in  tlie  perfon  of  Plauls. 

The  rcfpondcnt  does,  however,  apprehend,  tliat  this 
adjudication  obtained  by  a  lawful  creditor  mull  be  prefer- 
red, and  that  no  private  trull  difpofition,  granted  by  a  de- 
bitor in  enibarraifed  circumihinces,  luch  as  Fluids  was, 
can  polTibly  prejudice  the  legal  diligence  of  other  creditors, 
whole  grounds  of  debt  were  anterior  to  that  tioill  dii'pofi- 
tion.  It  will  polfibly  be  anfwered  by  the  purfuer,  that  fhe 
mull  be  preferable,  by  the  adjudication  obtained  by  Clark 
and  Inues,  on  the  29tli  'June  17  10,  upon  the  trull  bond  for 
50,000  nierks.  But  your  Lordfliips  will  remark,  that  this 
adjudication  can  have  no  elFccl  in  prejudice  of  the  adjudi- 
cation of  Ctaiiiiij  of  Logic,  becaufe  it  entirely  procecils 
upon  the  foundation  of  the  trull  difpofition  alreadv  men- 
tioned ;  and,  at  any  rate,  thei'e  adjudications  mull  come  in 
■pari  pajfu,  as  being  within  year  and  day  of  each  other. 

Whatever  may  be  in  this  objection,  it  cannot  pollibly 
be  urged  againil  the  other  two  apprifmgs  now  founded  up- 
on, which  were  many  years  prior  to  that  trull  difpofition, 

But  in  the  feconJ  place,  Even  laying  ;ifide  thefe  adjudi- 
cations, the  relpondent  apprehends,  that  by  the  convev- 
ancc  from  Plauls  to  Cafllcbill  in  the  17  13,  flie  has  a  prefe- 
rable right  to  that  of  the  purfuer.  In  this  conveyance, 
Plauls  difponed  to  CajUebill  all  thofe  fubjec'^s  which  he  had 
formerly  conveyed  to  Inncs  and  Clark,  an<l  likewiic  their 
back-bonds  obliging  themfelvcs  to  account  and  to  de- 
nude. This  was  clearly  an  alfignation  to  thele  fubjecfls ; 
and  tho'  pollcrior  to  the  allignation  to  Cla>  k  and  Inms, 
mud  however  be  undoubtedly  preferred,  if  it  Hiall  be 
found  to  have  been  lirll  completed  by  intimation.     This, 
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However,  the  refpondent  apprehends  to  have  been  the  cafe, 
and  that  fhe  completed  her  airignation  to  thofe  fubjeds, 
b  /  entering  her  claim  upon  the  forfeited  eftate  of  Cromar- 
ty, before  the  alTignation  upon  which  the  piirfuer^  claims 
hid  been  completed  in  any  proper  manner.  Entering  her 
claim  was  certainly  equivalent  to  a  regvilar  intimation,  and 
was  then  indeed  the  only  poifible  method  by  which  flie 
could  complete  her  affignation  :  The  purfuer  has  indeed 
produced  an  inflrument  of  intimation,  made  of  this  date,  February  r. 
to  the  Earl  of  Cromarty  by  Sir  Patrick  Dunbar  ;  but  your  ''^°* 
Lordfhips  will  be  informed,  that  this  was  of  no  confe-- 
quence,  as  there  is  great  I'eafoa  to  believe,  that  inhibition 
had  been  ufed  by  Ciithbert  of  Caftlchill  againft  Clark  and 
Jnms,  prior  to  the  date  of  the  aihgnation  to  Sir  Patrick 
Dunbar  hy  Clark.  And  befides,  the  refpondent  flaall  by  and 
by  have  occafion  to  Ihow  your  Lordlhips,  that  Sir  Patrick 
Dunbar  has  no  right  whatever  to  Lwcs's  Ihare  of  the  efFeds 
of  Cuthbert  of  Plaids  ;  and  therefore,  that  iindoubtedly 
the  refpondent's  having  completed  her  alTignation,  by  en- 
tering- her  claim,  muft  make  her  preferable  with  refped  to 
Innes°?,  Ihare,  which  the  intimation  of  Sir  Patrick  Dunbar, 
the  alTi-^nee  of  Clark,  could  not  poflibly  affedl. 

The  refpondent  muft  beg  leave,  in  the  //j/rJ  place,  humbly 
to  maintain.  That  the  right  of  the  purfuers  to  the  debts  in 
queftion,  is  entirely  cut  oiF,  by  their  not  having  entered 
their  claim  within  the  time  limited  by  the  vefting  ad.  By 
this  ftatute  it  is  exprefly  appointed,  That  every  perfon  and  per- 
fous,  pretending  to  have  right  or  title  to,  or  claim  upon,  any  e- 
ftite' forfeited  to  the  crown,  "  Shall,  within  the  fpace  of  three  20  Geo.  n. 
"  months,  to  be  reckoned  from  and  after  the  date  of  the  ^^^-  41-  S 
"  entry  that  Ihall  be  maile  in  the  regifter-book  in  the  ex- 
"  chequer,  of  any  perfoial  eftate  ;  and  in  cafe  of  real  e- 
"  ftates,  within  fix  months  of  the  entry  of  the  regifter,  to 
"  be  kept  in  the  county  or  ftewartry  where  liich  eftate  lies, 
"  in  manner  herein  before  direded,  of  the  eftate  or  mte- 
**  reft  in,  to  or  out  of  which  fuch  claims  or  demands  are 
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"  to  be  made  refpccSlivcly,  enter  all  their  rcrpc(51ive  cla'ms 
"  and  demands  before  the  court  of  felHon  in  Scotland,  in 
"  fiich  manner  as  is  herein  after  mentioned  ;  or  in  defavilt 
"  thereof,  every  f\;ch  eitate,  rij^ht,  title,  mterell,  ufe,  pof- 
"  I'cfiiun,  reverfioa,  remainder,  otilcc,  annuity,  fcrvicc, 
"  rent,  debt,  charge,  or  incumbrance  in,  to,  out  of,  or  \\\>- 
"  on  the  laid  preimifes,  or  any  part  thereof,  Oiall  be,  and 
"  is  horjby  declared  to  be  null  and  void,  to  all  intents  and 
"  purpolts  V. hatfocvcr  ;  and  ihe  cliate  or  efuiCLS  fo,  as  a- 
"  forclaitl,  liable  unto,  or  charged  therewith,  ihall  from 
"  thence  be  freed,  accjuictcd,  and  difchai-ged  of  and  from 
"  the  lame." 

Your  Lordfliips  will  obferve,  that  the  prefent  refpon- 
dent  did,  within  the  time  appointed  by  tlie  ftatute,  en- 
ter her  claim,  while  Sir  Patrick  Dunbar  produced  indeed 
papers  to  fupport  the  claim  of  the  refpondent,  but  ne- 
glected altogether  any  claim  which  might  have  beta 
competent  to  himfelf.  1  he  refpondent,  therefore,  humblv 
apprehends,  that  by  this  neglect,  which  cannot  be  fuppol- 
ed  to  have  proceeded  from  ignorance,  the  purliier  loll  al- 
together any  right  or  claim  which  he  might  pretend  to 
have  to  the  dtbts  now  in  ijuellion,  and  that  his  claim  has 
therefore  now  become,  according  to  the  words  of  the  lla- 
tate  juft  quoted,  juill  aiul  voiJ  to  all  intents  and  furpojci 
ii'hatfon'er. 

It  is  particularly  to  be  obferved,  that  ^vhen  Plaids  af- 
fii;ned  thofe  fubjecls  to  Cuthbert  of  Cajllchill,  which 
h*  h'd  former! v  coiveyed  to  Innc;  and  Clark,  together 
with  their  back-bonds,  there  was  the  greatell  re.d«)n  to 
believe,  that  Ittncs  and  (^lark  had  been  even  then  fully  in- 
demnihed  for  any  lums  advanced  by  them,  on  account  of 
Plaids.  It  v/ill  be  further  reniarkecl  that  Cajllc-hill  was  a 
creditor  to  a  very  confiderabie  extent  of  Cutbcrt  of  PlaiJs^ 
and  was  therefore  molt  undcMibtedly  an  onerous  aHlgnev. 
In  this  view  of  the  matter,  the  refpor.dent  mi. 11 
humbly  contend,    that    as  Ihc,    an  onerous  afligney,   lias 

entered 
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^entered  her  claim,  and  has  had  it  fuflained,  flue  carinol 
now  be  either  obUged  to  denude  or  to  repeat  the  money, 
if  Ihe  had  ouce  received  it,  quia  repetitio  nulla  eft  ab  eo  qui 
fuum  recepit.  She  apprehends  that  the  Earl  of  Cromarty,, 
if  he  had  paid  her,  could  not  pofTibly  infift  in  a  conditio 
indeblti  againll  her  ;  becaufe  Ihe  is  an  onerous  afligney  of 
the  original  creditor :  And  flie  apprehends,  that  much  lefs 
-can  the  prefent  purfuer  infifl  in  her  prefent  claim. 

The  refpondent  has  thus  endeavoured,  upon  various 
grounds,  to  fatisfy  your  LordlMps,  that  her  right  to  the 
'  debts  in  queflion,  affedling  the  eilate  of  Cromarty,  is  pre- 
. ' ,  ^erable  to  the  right  of  the  purfuer  ;  and  that  the  purfuer 
-cannot  oblige  her  to  denude,  even  altho'  it  fliould  be  in- 
■ftrudted,  that  Innes  and  Clark  were  creditors  to  Plaids.  If, 
however,  your  Lordihips  fliall  not  furtain  thefe  defences  a- 
gainft  the  claim  of  the  purfuers,  ihe  fhall,  in  the  next  place, 
-endeavour  to  fliow,  that  Ihe  is  vefted  in  the  right  and  pro- 
perty of  the  debt  upon  the  forfeited  eftate  of  Cromarty,  in 
virtue  o£  her  various  titles  already  explained,  and  particu- 
iafly,  in  virtvie  of  the  decreet  fullaining  her  claim  ;  and 
■that  therefore  Ihe  cannot  be  obliged  to  denude,  excepting 
in  fo  far  as  the  purfuers  fliall  inftrudt  that  Innes^  and  Clark 
were  creditors  to  Plaids. 

To  obtain  the  power  of  uplifting  this  debt,  is  the 
chief  aim  of  the  purfuer  ;  and  the  reipondent  appi-ehends, 
that  your  Lordihips  will  eafily  perceive  the  true  reafon  of 
the  purluer's  anxiety  in  this  matter.  It  cannot  poflibly  be 
the  rei'pondent's  old  age,  or  the  uncertainty  of  dlicovering 
her  heirs,  which  are  the  pretended  reafbns  offered  for  the 
purfvier,  as  the  refpondent  has  offered  unexceptionable 
caution  ;  but  the  purfuer  knows  well  that  Innes  and  Clark 
were  long  fince  paid  of  all  their  advances  ;  and  that  there- 
fore it  will  be  impoffible  to  inftru6l  them  to  have  been  cre- 
ditors of  Plaids. 

E  The 
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T]\c  rcrpondent  apprehends,  that  by  the  decreet  fu{laii>- 
ing  her  claim,  Ihe  is  fo  much  veftcd  in  tlic  right  and  pro- 
perty of  that  dcht,  that  it  can  be  uplittcd  by  no  other 
pL-rlon  than  hcrrdt.  She  apprehends,  that  it  would  be 
competent  to  the  crown,  to  retul'e  payment  of  tliis  debt  to 
any  other  than  the  perlbn  whole  claim  has  been  lulLiincd 
by  a  decreet  of  the  court  of  lelhon  ;  and  therefore,  that 
ihe  cannot  be  obliged  to  denvidc,  however  competent  it 
may  be  for  the  purluer  to  infill  againll  her,  in  order  to  re- 
peat, in  lb  far  as  it  Ihall  be  inllriic^cd  that  fiiius  and  C/urk 
were  creditors  to  PhiiJs. 

But  there  appears,  farther,  another  reafon,  why  the  defen- 
der cannot  be  obliged  to  denude  and  alhgn  to  the  purfuer 
the  right  of  uplifting  the  debts  due  to  her  upon  the  forfeit- 
ed ellate  of  Crotnnrty.  Itincs  and  Claik  were  truflees,  and 
Plaids  had  committed  to  them  the  managment  of  his  whole 
affairs,  and  the  power  of  uplifting  the  debts  due  to  him. 
This  however  was  a  perfonal  privilege,  which  the  refpoa- 
dent  humbly  apprehends  they  couKl  not  poihbly  convey  to 
J-ir  Patrick  Dunbar.  In  fo  far  as  they  were  truly  creditors 
to  Plaufs,  they  had  a  right  to  be  indemnihed,  and  this  they 
could  uniloubtedly  convey  ;  but  as  to  the  refulue  or  rcvcr- 
Tion,  they  were  only  trullees,  andthc  jus  ex  i^  en  J  i,  the  perlor.al 
privilege  of  uplifting  the  debts  due  to7'/.;/./V,  tiieirconltituent, 
they  could  not  tranlmit  to  any  other  pcrlon  whatever.  It  is 
upon  thia  footing,  the  refpondent  apprehends,  that  the  Lord 
Ordinary  has  repeatedly  found,  "  That  the  conveyance  of 
"  this  debt,  granted  by  Plaids  to  Innes  and  C/urk,  was  on- 
"  ly  a  right  in  fecurity  for  the  funis  truly  advanced  or  to 
"  be  advanced  by  Innes  and  Clark  for  Plaids's  behoof,  and 
"  icas  a  truft  as  to  the  refidue  or  rcuerfion  ;  ivbich  //////Innes 
"   and  Claik.  cou\l  not  transfer  to  Sir  Patrick  Dunbar  " 

And  the  refpondent  liopes,  that  your  Lordlhips  will  the 
more  readily  be  of  this  o^mion,  as  ihe  lhall  now  endeavour 
to   ibew,    Irom  variuus  ciicumllauccs,    tliat   there  is  the 

grcateft 


r  ^9  T 

greatefc  reafon  to  believe  that  hues  and  Clark  never  advan-^ 
ced  any  confiderable  funis  for  PLiiJs,  and  that,  for  what 
they  did  advance,  they  were  very  long  fince  paid  by  their 
intromiffions  with  his  effecfls. 

The  purfuer  has,  thro'  the  whole  of  her  petition,  endea- 
voured to  make  your  Lordlhips  believe,  that  Innes  and  Clark 
had,  irom  motives  of  compaflion,  generoufly  accepted  of 
the  management  of  the  affairs  of  Mr.  CulLbert  of  Plaids, 
and,  in  order  to  relieve  him,  had  advanced  very  large  fums 
of  money.  Your  Lordfliips,  however,  will  be  informed 
that  this  was  by  no  means  the  cafe.  Plaids,  a  very  weak 
man,  was  rafhly  induced  to  intruft  the  fettlement  of  his  af-r 
fairs,  and  the  management  of  his  effedls  to  thefe  gentler 
men,  fo  little  worthy  of  this  confidence  repofed  in  them. 
They  had  been  but  a  fhort  while  in  poffeffion  when  they 
fquandered  away  his  effetls,  allowed  the  poor  gentleman  hlm- 
felf  to  live  in  the  utmofl;  poverty  and  diftrefs;  and,  in  fliort, 
their  milmanagement  became  fo  notorious,  that  it  long  re- 
mained almoft  a  proverb  throughout  that  part  of  the  coun- 
try. They  took  no  meafures  whatever  for  paying  his  cre- 
ditors ;  and  in  proof  of  this,  your  Lordlhips  will  obferve, 
that  Lajlkhill,  in  order  to  fecure  himfelf,  was  obliged  to 
get  a  conveyance  from  Plaids  in  the  1 7  i  3  ;  that  he  after- 
wards obtained  right,  in  the  17  14,  to  an  adjudication  of  dim- 
ming oi  Logie, -whok  debt,  therefore,  likewiie  remained  un- 
paid ;  that,  in  1721,  he  acquired  right  to  the  adjudication 
obtained  againft  Plaids  by  George  Cuming  merchant  in  In- 
verneji,  which  was  therefore  a  debt  remaining  alfo  unpaid; 
and  befides  thefe,  your  Lordlhips  will  perceive  the  adjudi- 
cation of  another  creditor,  likewlfe  remaining  unpaid,  and 
that  is,  the  adjudication  obtained  by  titigh  Robertjon  apo- 
thecary burgels  of  Invemefs.  Your  Lordlhips,  therefore, 
tvill  from  all  this  perceive,  that  Inncs  and  Clark  do  not  ap- 
pear to  have  been  taking  any  meafures  towards  the  payment 
of  the  creditors  of  Plaids,  and  the  execution  of  the  trufl 
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commictcd  to  them.  ThiUs  himfclf  bccimc  at  lafl  fo  fen- 
f.ble  of  their  nulinanagcmcnt,  that  in  his  conve^•ance  to 
Cuthbcrt  of  CjUchill,  he  .^ives  him  power.  "  tc  hinder  and 
"  impede  any  agreements  with  any  of  my  debiturs  that 
"  may  be  made  by  them,  (/.  e.  (^hirk  and  Irma)  uufrugal- 

"   ly  or  to  lofs."  ,   c    X.      r  I 

The  purfucr  has  produced  an  account  'of  the  lums  ad- 
vanced for  PhiiJs  by  hma  and  Clnrk,  by  ^vhich  fhc  would 
make  it  appear,  that  the  ilim  owing  them  amounts  at  pre- 
fent  to   no   lefs  than  33.17^'/-   S  ^- Scots      Your  Lorafl^ip 
will    liowcver,  remark,  that  even  if  wc  (Kould   admit   the 
account   to  be  altogether  unexceptionable ;  the  whole  prin- 
cipal fums  pretended  to  have  been  advanced,  amount  only 
109057/.    i6.r.  6<L  Scots.     The   rcipondent   muit,  howe- 
ver   obferve,  that  this  accompt  is  in  many  particulars  falle 
and  not  fupported  by  any  vouchers  whatever;  and   it  will 
be  particularly  remarked,  that  in  the  whole  accompt,  there 
is  not  credit  given  for  a  fmgle  Ihilling  of  their  mtromiili- 
ons  with  the   efleas   of   Plaids.     To   Iktisfy    your    I.ord- 
fhirs     however,    that   thefe  intiomillions  have   long   iincc 
paid  'every    farthing    advanced    for  Plaids  by   Clark   and 
Junes,   it   will   be   only   neceflary   to    mention  the  yanoxis 
funds   belonging  to  Phuds,  the   pollefTion   of  which  Clark 
and  Inncs  obtained. 

In  the  tirjl  place,  there  was  conveyed  to  them  IC71  /. 
!->/  Ad  iVc/J,  with  intercll  from /r/.//A/«./<7>  i  ^.94,  tor  which 
Plaids  was  preferred  on  that  part  of  theollate  of  Mn  purchalcd 
by  IVillinw  hmcs  for  Smclan-  of  V ll^r ;  and  which  luni  it 
can  be  inlbuacd,  was  \ipliftcd  by  Ir.r.es  and  Qark  at  Mar- 
tinmas 17  10,  as  there  can  be  produced  difpofitions  granted 
by  them,  of  date  the  6th  and  24th  of  Novnnkr  that  year, 
conveying  that  debt  to  Sinclair  of  U ll;/ltr. 

-Jly    There   was  conveyed  to  them  a  bond  ot  provdion 
granted  by   Sir  Jawes  Dunbar  for  tlie  fum  of  6ooo  merks. 
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with  many  years  intereft  due  upon  it ;  payment  of  which, 
there  is  pretty  good  realbn  to  prefume,  was  recovered  by 
Innes  and  Uark. 

'T^dly,  There  was  conveyed  to  them  the  poflefTion  of  the  lands 
of  ianisby,  together  with  an  aflignation  to  the  rents  for  by- 
gones, and  in  time  coming.  It  is  admitted,  that  Clark  con- 
veyed thcfe  lands  to  Sir  tatrick  Dunbar  in  the  1 7  i  9  ;  and 
that  Sir  Patrick  and  the  purfuer  have  continued  in  the 
poileilion  of  them  ever  fmce.  But  farther,  the  purfuer,  it 
is  apprehended,  muft  give  credit  for  the  rents  of  that  e- 
ftate  from  the  1694,  as,  by  the  trufl  diipofition  in  1710^ 
Clark  and  hnes  had  got  aflignation  to  the  mails  and  duties 
for  bygones,  and  in  time  coming.  The  purfuer  has  en- 
deavoured to  reprefent  thele  lands  as  of  httle  value  ;  but, 
according  to  the  refpondent's  information,  their  yearly 
rent  is  upwards  of  50  /.  Sterling  ;  and  therefore,  their]  very 
intromiflions  with  thefe  rents,  if  periodically  applied,  will 
go.  nearly  to  extinguilh  every  ihilling  which  they  pretend 
to  have  advanced  on  account  of  Plaids. 

^thly,  Clark  and  Innes  adjudged  from  Plaids,  in  the 
17  10,  feveral  burgage  tenements  belonging  to  him  in  the 
town  of  Inveniefs,  which  had  not  been  conveyed  to  them 
hy  the  trufl-difpolition.  There  is  the  llrongell  reafon  to 
prefume  that  they  not  only  obtained  poflellion  of  thefe  te- 
nements, but  that  they  like  wife  fold  lome  of  them  ;  as  in 
the  accompt  produced  by  the  purfuer,  there  is  an  article 
ftated  of  an  accompt  of  deburfements  by  Innes,  as  his  ex- 
pences  in  going  to  Invernejs  to  fell  the  houfes  belonging 
to  Plaids. 

The  refpondent,  if  it  were  neceffary  at  prefent,  could 
mention  many  other  circumftances,  from  which  there 
would  appear  the  greatell  reafon  to  prefume,  that  Innes  and 
Clark  were  long  ago  indemnified  for  every  ihilling  they  had 
advanced,  by  their  intromiflions  with  the  effecfls  of  Plaids, 
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and  it  could  llkewlfe  be  fliown,  that  the  aocompt  produ- 
ced for  the  purfuer  is  f.ilic,  and  erroneous  in  many  ditlc- 
rcnt  rel'pccts.  This,  liowever,  Ihc  apprehends  to  be  unnc- 
celVarv,  as  Ihe  hopes  vour  Lordlhips  will  find,  that  upon 
the  titles  already  explained,  Ihe  has  a  right  to  tlic  dcbvs 
aHc'clinp  the  t'orfeited  eflatc  of  Crcnuirfy^  clearly  preferable 
to  the  right  of  the  purfuer,  and  that  at  any  rate,  Ihe  Ihall 
not  be  obliged  to  aflign  her  right,  excepting  fo  far  as  the 
purluer  Hiall  clearly  inllrud  that  Iniies  and  C/.irk  were  cre- 
ditors to  PlniJj. 

The  defender  humbly  apprehends,  that  fiie  has  thus 
made  latisfying  anfwers  to  the  petition  of  the  purfuer ;  and 
that  Ihe  has  farther  Ihown,  that  upon  the  various  grounds 
already  explained,  her  right  is  preferable  to  that  of  the 
purfuer  ;  and  that  Ihe  cannot  be  obliged  to  denude,  even 
in  fo  far  as  it  Ihall  be  proved,  that  Jnms  and  Clnrk  were 
creditors  to  Plaids.  In  cafe,  hovTcvcr,  your  Lordlhips  Ihall 
not  fullain  thefe  general  defences,  Ibe  hopes,  at  leal\,  tlut 
your  Lordlhips  will  adhere  to  the  interlocutors  of  the  Lord 
Ordinary,  in  fo  far  as  he  has  found,  that  Ihe  cannot  be 
obliged  to  denude,  except  to  the  extent  that  Innes  and  dnrk 
Audi  prove  themfelvcs  to  have  been  creditors  to  PLuJs. 
She  mult  now  crave  vour  Lordlhips  review  of  one  part  of 
the  Lord  Ordinary's  interlocutor,  bv  which  he  has  found, 
that  the  defender  is  obliged  to  denude,  in  lb  far  as 
the  purfuer  Ihall  indrucl,  that  Iiiucs  was  creditor  to 
Pla'uls. 

Againfl:   that   part   of  the  Lord  Ordinary's  interlocutor, 

the  defender  ofTcred  a  reprefentatitjn,  which    his  Lordfliip 

July  5.  was,  of  this  date,  plealed  to  refule.     Againft  this  interlo- 

^''''^^    cutor,  the  defender  offered   a   fecond  reprefcntation  ;  but 

July  19.  his  Lonllhip,  on  the  1  vth  inllant,  was  pleafcd  to  refule  it, 

'^^*'    and  to  adhere  to  his  former  interlocutors. 

The  defender  humbly  apprehends,  that  aliho"  the  pur- 
fuer iLould   be  intitled.  as   the  alfignee  of  Clark,  to  ir.fill 

tlijt 
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'.tliat  file  fliould  denude  of  her  right  to  the  debts  a.Tcaina 
the  forfeited  eftate  of  Cromarty,  in  fo  far  as  it  fhall  be  rt-o- 
ved,.that  dark  hlinfelf  was  creditor  to  PlaiJs  ;  yet  that 
Ihe  cannot  be  obhged  to  denude,  in  fo  far  as  Imies  was  cre- 
ditor, as  the  purfuer  has  not  produced  any  fufficient  right 
from  Innes  to  his  fliare  of  the  flibjeds  acquired  from  Pla%s 
In  thefe_  anfwsrs,  the  defender  has  ah-eady  explained  the 
manner  in  which  Sir  P.//r/f/^  Z^//«^.?r  endeavoured  to  fur- 
ply  the  defea  of  his  title  to  Inns/s  fliare,  after  he  had  ob- 
tamed  _the  affignation  from   Clark.     Becaufe  it  annP.r.,^ 


that 


a  Tne  allignation  from  Clark.  Becaufe  it  appeared 
Clark  himfelf  had  paid  up  fome  of  the  bonds,  in 
Tf  P/  •  ''  o^^J''""}^'^^  been  joiatly  bound  upon  account 
et  runds,  bir  Patrick  immediately  concluded  Clark  to  have 
been  creditor  to  hues;  and  therefore,  obtained  himfelf 
confirmed  executor-creditor  to  Innes  by  the  commlffary  of 
Murray.  He  afterwards  obtained  a  dea-eet  of  conftitution 
cognitwnu  caufa  againft  Jonathan  Innes,  the  fon  and  appa- 
rent heir  of  Robert  Innes  of  Mondall ;  and  the  prefent  pur- 
fuer having  confirmed  the  fums  in  that  decreet  co,nk:onu 
caufa,  as  executrix  to  her  father,  has  endeavoured  fo  com- 
plete a  right,  by  obtaining  an  adjudication  againft  the  faid 
■Jonathan  Innes,  for  the  accumulate  fmn  of  88c8  /  Scots  of 
Innes  oi  Mondall^  half  of  the  whole  fubjeds  -which  he  and 
■  Uark  had  acquired  from  Plaids. 

Your  Lordfhips  will  obferve  feveral  material  defects  in 
this  title  which  the  purfuer  has  endeavoured  to  rear  up  to 
innes  ^  fhare  of  thefe  fubjec^s,  and  which  Ihe  has  in  vain 
endeavoured  to  obviate. 

It  will  be,  in  the  >^  place,  obferved,  that  the  whole 
proceeds  upon  the  fuppofition  that  Clark  was  a  creditor 
to  Innes,  of  which,  hov^ever,  there  is  not  the  lead  evi- 
Qence  produced.  It  does  indeed  appear,  that  Clark  had  paid 
tip   fome  bonds,  in  which  he   and   Innes  had  been  joint- 

l2rf  ""^T  *f  '^'"^"^^'^  °^   ^^'''^''    b«t    it    cannot 
loirely  from  thence  be  certainly  eoacluded,  that  Clark  was 

creditor 
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...  Qa  the  cjutrary,  the  dcfer.clcr  humbly 

anm'ehcnds,  that  uukls  tlie  contrary  be  j. roved,  it  mult 
be^  renamed,  that  C.rk,  the  trulie-.  paid  them  out  or  tl.e 
^L  m  hi.  hauds-bclongingtoP.'.../.  h.  -=;^-;;-;' 
and  this  the  n.urc  ciVccially,  as  CLrk  alone  had  all  along 
rollcflion  of  the  lands  ot  Cunisby. 

^  lUit  farther,  even  if  the  purlucrs  Ihould  be  able  to  lLo^^, 
that  a.rk  was  truly  creditor  to  fnncs,  yet,  the  de  ender  ap- 
prehends, that  the  purluer,  in  eonicquencc  ot  that,  could 
Lv  no  lain,  againll  I,nu-s,  unlels  Ihe  could  produce  lojne 
allignation  i\om  Clark,  to  the  debts  due  to  hnn  by  Inn^s  Na 
co.fvevanceorallignation  fromtt.i-  to  thele  debts  has  b  en 
nroducedbythepurfuer;andthcretore,it.sapprehended,that 

e  r  ght  of  the  purluer  to  /n,:as  ihare  is  altogether  de  edive 
1^1  f^dulBcient'     The   purfuer  has    indeed,  ailcrtcd    that 
Sir  Patrick  Dunbar  obtained  from  Clark   an  alhgnation  to 
his  claims  againll  Imes ;  and,  in  proof  ot  thus,  has   pro- 
duced an  inllrument  of  intimation  made  by  Sir  PatnU  to 
the    r.arl    of  Cromarty,  upon  the   .ft  oi^cbruary^l^o,  of 
\l  dUpofuion  from  Clark.     Your  Lordlhips  will,  however 
obfervi,  that  the  alT.gnation  itfelf  is   not  produced;  and 
that  this  intimation  which   is   brought   as   evidence   ot  ic, 
does,  on  the  contrary,  tend  to  Ihow,  that   the  ^^^'grnuioa 
founded  upon  was  only  to  Clark'.   Ihare   ot   the   '^^]^^-  f 
Plnicls.     To  Ihow  this,  the   defender  Ihnll   quote   to   your 
Lordihips  the  words  of  the  intimation  itlelt    winch  are  as 
follows:  "  Thereafter   the  iaid  i'.,/;;.-^- /J»"/w  alio  exh.bi- 
"  ted  aflignation  granted   by   the   i\vH\  Mr.  y/c-:^a,u/cr  Ua,k 
"  to  himr  wherebv  the  laid  Mr.  AU-xanJcr  Clark   lor  the  o- 
"   ncrous  caufes  therein  fpecified,  alligned,  and  dilponed, 
"   lo  and  in  favours  of  the  laid  Patrnk  Dunbar,  his  hens 
"   and    airignics,    the    one   half  of  the  prmnpal  Jums     an- 
"   nual  rents,    and  fnia!t,a,  contained  in  the  whole  bonds 
"   and  lecurities  granted  by  the  laid  Provoll  Clark  and  ho- 
"  bat  Inms  of  MonJall,  conjunclly   and    leverally,  tor   Uie 
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*'  debts  due  by  the  faid  John  Qithbert,  and  v/hich  arc  al- 
"  ready  retired,  difcharged,  and  affigned  to  tlie  laid  Pro- 
"  voft  Clark,  or  which  are  paid  by  him,  and  not  aiTigned, 
"  as  is  fully  narrated  in  the  faid  aliignation,  dated  the  faid 
"  2ift  day  of  Oaober  Uii." 

From  this,  the  defender  apprehends,  it  will  appear,  that 
the  affignation  founded  upon,  was  only  to  Clark's  fliare  of 
thefe  lands,  and  that  it  feems  clearly  to  imply,  that  he 
had  no  right  to  convey  any  more  than  his  own  fliare  of 
them. 

The  defender  therefore  hopes,  that  your  Lordlhips  will 
be  fatisfied  that  the  purfuer  has  produced  no  fufficient 
title  to  Lines' s  lliare  of  the  effects  of  Plai.is ;  and  therefore, 
that  if  you  Ihall  not  fuftain  her  general  defences  againft 
the  prefent  a6lion,  that  you  will  at  leaft  find,  that  fhe  can 
be  obliged  to  denude,  only  in  fo  far  as  the  purfuers  lliall 
inftru(5t  Clark  to  have  been  a  creditor  of  Plaids. 

May  it  therefore  pleafe  your  LorJfljlps,  to  find,  imo, 
That  in  refpeft  of  the  title  Jounded  upon  by  the  dc- 

fen.ier,  fje  has  the  preferable  right  to  the  debts 
in  quejlion,  affeding  the  forfeited  e/late  of  Cro- 
marty. 2  do.  To  fnd,  that  the  purfuer  ha- 
'ving  negleSied  to  enter  her  claim  nvithin  the  time 
prefcribed  by  aB  of  parliament,  has  lofl  all  right 
or  claim  ivhatever  to  the  forefaid  debts.  Or, 
3tio,  To  fold,  that  at  leafl  the  defender  cannot  be 
obliged  to  denude,    any  farther    than   the  purfuer 

Jldail  in'ihutl  that  her  authors  ivire  creditors 
to  Cuthbert  of  Plaids.  And,  4to,  To  alter  the 
interlocutor  of  the  Lord  Ordinary,  ivhich  fond; 
the  purfuer  s  title  to  Robert  Innes'j- y^^zr^  of  the 
effeiis  of  Plaids,  fufficient  to  entitle  her  to  infiji 
G  in 
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in  the  prefcnt  aBion  againfl  the  defender;  and  t  her  e- 
Jore,  at  any  rate,  to  find,  that  the  purfuer  can  only 
obiije  the  defender  to  dc-nude,  in  Jo  far  as  Jhe  ffjall 
prove  Alexauder  Clark  to  have  been  a  creditor  of 
Plaids. 

According  to  juftice,  <^-c. 

ROBERT   CULLEN. 


SEPTEMBER    27,     ^^^6, 

ANSWERS 


FOR 


Mrs.  Ehzaheth  Dunbar,  lawful  Daughter  of,  and 
general  Difponee   and  Executrix  confirmed  to, 
the  deceafed  Sir  Tatnck  Dunbar  of  Northjiell 
Baronet    and  of  James  Sinclair  of  Durin,  Efq 
her  Huftand,  for  his  Intercft ;  ^ 
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PETITIONof  Mrs.  7.«„^.^,     Widow  of 
John  Cuthhert  of  Caftlehill. 


RS.  Ehzabeth  Dunbar,  m  the  Right  of  Sir  Patrick 
Dunbar  her  F.th,r,  brought  aaAdion  into  th  s 
Court,  -gamft  Mrs.  Jean  Hay,  Widow  of  lohl 
Cuthbcrt  oiCaJilehUl,  concluding,  to  liave  it  found 
and  declared  that  the  Purfuer  had  the  prio^  and  pifeJable 
Right  and  Title  to  the  Sum  of  o  r.  /  j  .,  mT  f'f^^^^^J 
9S  .  .  with  the  Intereft  theLf'w'  the  Tel "f  mU 
>^,  1694,  due  by  G...^.  late  Earl  of  Cr. J,"  as  ^ It e." 
ienting  G^c»,;g-^   Vifcount  of  Tar  bat    hi-;  r,-^«.i<r  I,  , "  , 

Su^a  were  tuftained,  as  Deb«  ai&tg  ^  rSS  Sa' 
olCrmm,,  upon  a  Claim  entered  bv  the  ft;H  M.    4       i 
and  therefore  concluding,  that  .he  fJidM.t  J^Xm 
be  decerned  to  denude,  in  favours  of  the  Purfuers  ofTheZe 
faid  Claim,  and  Decreet  fudaining  the  fame 


A  In 


l7-'j. 


leb.   II, 

1766. 


In  this  Aclioh  the  Lord  GarJaiflon,  Ordinary,  pronounced 
the  following    Interlocutor  :     "  The  Lord  Ordinary  having 
confidcred  tiie  above  Debate,  mutual  Memorial?,  and  haill 
Procefs,  finds,  That  the  Defender,  in  virtue  of  her  Titles 
founded  upon,  and,  particularly,  in  virtue  of  the  Decreet 
fullaining  her  Claim,  is  vcUcd  in  the  Right   and    Property 
of  the  Debt,  upon  the  forfeited  Eftatc  of  Cromcrty  :    Finds, 
That  the  Purfuer  is  not  intitlcd  to  luiiii,  that  the  Defender 
fliall  denude  of  faid   Debt   in  her  favour,  excepting  in  lo 
far  as  the  faid  Pnrfuer  Hiall  inibucft  Dlrtrcfs,  or  I'ayment  of 
the  Debt,  for  Relief  of  which  Sir  Patrick  Dunbar  got  a  Con- 
veyance from  Clark  :  Finds,  That  the  Purfuer  cannot  found 
upon  the  Right  of  Iinwj,  excepting  in  lb  far  as  (lie  lliall  in- 
ftrucf,  that  Junes   was   a  Creditor  to  Plaids,  by   Advances 
made  under  the  Trull-conveyancc  to  him   and  Clark,  and 
in  fo  far  as  the  fiiid  Purfuer  Ihall  alfo  inilrucl,  that  Uie  is 
a  jult  and  lawful  Creditor  to  Innrs  ;  and  allows  her  to  give 
in  an  Account  of  Charge  and  Dilcharge  accordingly.' 
The  Purliiers    reprefcnted   againll  this    Interlocutor;    and 
the  Lord  Ordinary,  upon  adviiing   the    fame   with  Anfwers, 
of  this  Date,   pronounced  the  following  biterlocutor  :  "  Hav- 
"  mg  conlidered  this  Rcprefentation   with   Anfwers,  and  a- 
"  gain  reviewed  the  former  Proceedings,  adheres  to  the  for- 
"  mer  Interlocutor,  in  fo  far  as  it  finds,  that   the    Defender, 
"  in  virtue  of  her    Titles   founded   upon,  and,  particularly, 
"  in  virtue  of   the   Decree  fuilaining  her  Claim,  is  vcflcd  in 
"  the  Right  and  Property  of  the  Debt  upon  the  forfeited  F.- 
"   iiatc  of  Croiiur/)  ;   but  varies  the  lubfequent  Part  of  the  lu- 
"  tcrlocutor,  an(l  fmds,  That    the  Conveyance  of  this  Debt 
"  granted  by  Plauls  to  Inncs  and  Clark,  was  only  a  Right  in 
*'  Security,    for  the  Sums   truly  advanced  or  to  be  advanced 
"  by  Innfs  and  Clark,  for  Plaiits's  Behoof,  and  was  a  Trurt, 
"  as    to  the  Refuluc,  in   Reverfion,  which   TriiU  fmics  and 
"  C/<;r/t  could  not  transfer  to  Sir /\j/r;V^- /)//«/w;-;  Finds,  That 
*'  the  Purfuer  is  intitlcd  to  iulill,  that  the  Dcfcndu-  Ihall  de- 

"  nude 
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**  nude  in  her  favours,  in  Co  far  as  the  faid  Purfuer  fhall  in- 
"  ftrucfl,  that  /fines  andC/ark  were  Creditors  to  Plaids,  but  that 
"  fhe  is  not  obliged  to  inft;ru(5l  to  what  Extent  Sir  Patrick  Dim- 
"  l^ar  was  Creditor  to  Innes  and  Clark,  his  Authors,  and  or- 
**  dains  her  to  give  in  an  account  of  Charge  and  Difcharge 
"  accordingly." 

Againft  this  Interlocutor  a  Reprefentation  was  preferred  on 
behalf  of  the  Purfuer,  fetting  forth,  That  fhe,  from  the 
Beginning  of  the  Procefs,  had  produced  an  Account,  with 
the  Vouchers  of  the  Debts  paid  by  Itmes  and  Clark  for  Plaids, 
as  alfo  had  condefcended  upon  the  Intromiffions  which  her 
Author  Sir  Patrick  had  with  the  Rents  of  the  Lands  of  JVefi 
Canniesbie  conveyed  to  him,  being^  a  fmall  Farm  of  inconfi- 
derable  Value  :  That  the  Defender,  after  all  her  Endeavours, 
had  brought  no  Evidence  of  any  farther  Intromiffions  ;  and 
as  the  Rents  of  the  forefaid  Mailing  intromitted  with  as  a- 
bove,  and  the  Value  of  the  Mailing  itfelf,  together  with  the 
Debt  inqueftlon  affedling  the  Eflate  of  Cromerty,  were  not 
equal  to  the  Sum  of  the  Debts  paid  by  Innes  and  Clark  for 
Plaids,  as  contained  in  the  Account  and  Vouchers  thereof 
in  Procefs.  Therefore  they  prayed  the  Lord  Ordinary  to  find, 
that  the  Purfuers,  who  have  a  prior  and  preferable  Title  to 
the  Debt  in  queflion,  and  have  offered  to  find  Caution  to  ac- 
count for  any  Overplus,  v/hich  fhall  in  the  Event'  appear  to 
remain  after  paying  the  Debts  due  to  them,  are  direcffly  en- 
titled to  uplift  and  difcharge  the  fame,  and  that  the  Defend- 
er fliould  inflantly  be  decerned  to  denude  in  their  favours, 
in  terms  of  the  Libel. 

Anfwers  were  put  in  to  this*  Reprefentation,  containing  a 
Counter-reprefentation,  praying  the  Lord  Ordinary  to  find, 
that  the  Defender  isnot  obliged  to  denude,  even  in  fo  far  as 
the  Puriiaers  fhall  inftrudl  that  Clark  was  Creditor  to  Plaids, 
in  refped  that  the  Defender  had  vefled  the  Debt  in  her  Per- 
fon,  in  confequence  of  the  Difpofition  from  Plaids  to  her 
Hufband,  and  the  Decree  of  the  Court  of  Seflion  fuftaining 

her 
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her  Claim,  and  that  neither  Clark  nor  Sir  Patrick  Dunbar  had 
done  any  thing  to  complcat  the  Conveyance  by  PlaiJs  to 
Innes  and  Clark  \  at  any  rate,  to  find  that  the  ruilacrs  cannot 
found  upon  Iiinis's  Right,  and  to  adhere  to  the  hiterlocutor 
of  the  1 8th  December  1765,  finding  that  the  Defender  can 
only  be  obliged  to  denude,  in  fo  far  as  it  can  be  inflru(fl- 
ed  that  Clark  was   Creditor  to  PlaiJs. — And  the  Lord  Ordi- 

junc  50,    j^.jpy^  of  this  Date,   pronounced  the  following  Interlocutor: 

^  ,'    '     "  Having  confidcred  this  Reprefentation.Xand  Anfvvers  for 

f^  ^/i<^^f,^>iUaJ<-eM.     a  jhg  Defender,  and  Anfwers  thereto  for  the  Purfucr,  refufes 

/  "  the  Dclire  of  both  Reprelentations,  and  adheres  to  the  for- 

"  mcr  Interlocutors." 

Againft  the  forclaid  Interlocutors  the  Purfuers  preferred  a 
Petition  to  your  Lordlhips,  praying  your  Lordlhips  to  find, 
that  they  have  the  prior  and  preferable  Title  to  the  foreliiid 
Debt  alfecling  the  forfeited  Kllate  of  Cromcrty,  and  to  de- 
cern the  Defender  to  denude  herlelf  of,  and  alfign  the  De- 
cree fudaining  the  Claim,  in  favours  of  the  Purfuers,  upon 
their  finding  Caution  to  repay  to  the  Defender  whatever  Ba- 
lance may  be  found  in  their  Hands,  after  paying  the  Debts 
due  by  PlaiJs  to  Inncs  and  Clark. 

The  Defender,  on  the  other  hand,  preferred  a  Reprefenta- 
tion  to  the  Lord  Ordinary,  praying  his  Lordlhip  to  find, 
"  That  the  Defender  is  not  obliged  to  denude,  even  in  fo  far 
"  as  the  Purl'uer  Ihall  inllrucl  that  Clark  was  Creditor  to 
"  PlaiJs,  proviJeJ  the  DeJcnJer  JJjall  make  Pa,mcnt  to  the 
"  Purfucr  of  any  Balance  that  may  remain  due  to  her  in  the 
"  Right  of  Clark  ;  and,  at  any  rate,  to  find,  that  the  Purfuer. 
"  cannot  found  upon  Innes  %  Right,  and  that  the  Defender 
"  is  neither  obliged  to  denude  in  favours  of  the  Purl'uer,  in 
"  fo  far  as  Innes  was  Creditor  to  Plaids,  nor  bound  to  make 
"  Payment  of  any  Balance,  if  any  Ihould  have  been  due  to 
"  Innes,  in  refpcci  the  Purfuers  have  no  Right  to  his  Intereft 
"  in  PldiJs's   Subjects. "     But   this   Reprefcntation    the   Lord 

July  J.      Ordinary  rcfufcd  without  Anlwcrs ;  and  the  Defender  having 
'  7^^-  preferred 
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preferred  a  fccond  Reprefentation,  containing  precifely  the 
fame  Prayer  with  the  former.  It  was  likeways  refufed  with- 
out Anfwers.  july  22, 

The  Purfuers  Petition  having  been  ordained  to  be  feen  and     ^^^^' 
anfwered,  Anfwers  were  put  in,    containing  a  Counter-peti- 
tion for  the  Defender,  which  has  hkewife  been  ordained  to 
be   feen   and  anfwered,  and,  in   obedience   to  which,    thefe 
Anfwers  are  humbly  oflered  on  behalf  of  the  Purfuers. 

In  anfwering  the  Defender's  Petition,  the  Purfuers  fliall 
not  trouble  your  Lordfliips  with  a  State  of  the  Fads  which 
gave  rife  to  the  Quefllon  betwixt  the  Parties,  as  the  fame  are 
very  fully  ftated  in  the  Purfuers  Petition,  which  will  fall  to 
be  advifed  by  your  Lordlhips  at  the  fame  Time  with  thefe 
Anfwers. 

The  Defender,  in  her  Anfwers  and  Counter-petition,  en- 
deavours to  maintain,  imo,  That  {he  has  the  preferable 
Right  to  the  Debts  in  quettion,  afFedlng  the  forfeited  Eftate 
of  Cromerty.  zdo,  That  at  leaft  flie  cannot  be  obliged  to  de- 
nude any  further  than  the  Purfuers  fliall  inftrud,  that  their 
Authors  were  Creditors  to  Cuthhert  of  Plaids.  And,  laflk 
That  the  Purfuers  cannot  found  upon  Inness  Right,  and' 
that  therefore,  they  at  any  rate  can  only  oblige  the  Defen- 
der to  denude,  in  fo  far  as  they  fliall  prove  Alexander  Clark  to 
have  been  a  Creditor  of  Plaids. 

The  Defender,  in  the  firil  Place,  founds  her  Preference 
upon  certam  Adjudications,  alledged  to  have  been  led  againft 
the  Eftate  of  Cutbbcrt  of  Plaids,  and  which  afterwards  came 
into  the  Perfon  of  Cajlkhill,  particularly,  imo.  An  Adjudica- 
tion led  agamft  Plaids  upon  the  20th  June  171 1,  at  the  In- 
ftance  of  Alexander  Cumming  of  Logie.  ido.  An  Adiudica- 
tion  m  the  1692,  at  the  Inftance  of  i7«^Z;  Robertfm;  and 
a  third  hkewife,  in  the  1692,  at  the  Inflance  of  George  Gum- 
ming. ^ 

■   ^"u  '"S"?  ^°  ^^'  ^'^  °^*^^^  Adjudications,    it  cannot        ~  ■ 
avail  the  Defender,  for  two  Reafons,    imo,  That  neither  the 

S  Adjudication^ , 
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Adiudicatlon,  nor  the  Grounds  of  it,  nor  the  allcdged  Con- 
vevance  thereof  to  Capd.ll,  are  produced  And  2  Jo,  As  by 
the  Defender's  own  Ihowmg.  it  was  led  after  PUnds  was  de- 
nuded of  the  Subjcclin  qu.ftion,  in  favours  of  /"«^^  ^nd 
Clark,  it  could  only  carry  Right  to  the  Back-bonds,  which 
were  Vranted  bv  Inncs  and  Clark  to  PLnds. 

Ncuher  is  thei-e  any  Ground  in  Law,  upon  which  Cumnnng 
of  Lo-;c- could  reduce  the  Difpofuion  granted  by  PLuds  to 
Inncs\n.\  Clark,  in  the  firll  Tlace,  ^''^^'^  ""^VlJ^l,  Ti  1 W 
to  Ihow,  that  Lo^u  was  Creditor  to  PLuds,  and  lli  1  lels  that 
Le  was  a  Credkor  anta.or  to  the  Date  of  the  Ddpolition. 
-^do  Phvds  was  not  Bankrupt  in  Terms  ot  the  Statute  i  696 ; 
;-ea',  although  he  was  in  en^barailed  Circumaances,  it  does 
not  even  appear,  that  he  was  then  inlolvcnt  ;  and,  therefore, 
although  he  had  been  an  antcmr  Creditor  there  was  no 
Grounds  for  reducing  a  Ddpofition,  granted  >n  ccvmty  of 
Money  advanced  by  Inncs  and  Clark  to  Plaids,  or  tor  his  Be- 

^'""as  to  the  other  two  Adjudications,  which  have  been  men- 
tioned for    the  firft  Time   in  this   Counter-petition,    neither 
hey    nor  the  Grounds  thereof,  nor  the  Conveyances  thereot 
to  CafllchUl,  are  produced,   and  if  any  luch  ever  exifted,  of 
'vhich  the  rurfuers  are  entirely  ignorant     they  have  Reafon 
to  be  icve,  that  thcv  were  only  acquired  by  CaJlUhdl,  for  the 
Purpofe  of  ftrengthening  his  Title  to  the  Burrow  lenements 
\nLcrncJs,  which  belonged  to  PLuds,  and  of  which  Cajlk- 
.^//had   got  the  PolTemon.     Yea,  they   have  Realon   to   be- 
Icvc    that  if  fuch  Adjudications  ex.ded,    they  did  not  even 
comprehend  the  Subjeas  now  in  quellion;  ^^J^^l^'^^^^]''  1>- 
■     fender  entered  her  Claim  upon  the  torfe.ted  L  late  of  Lromcr- 
r  it  was  founded  Iblely  upon   the  Back-bonds,    granted  by 
Lnncs  and  Clark  to  PlaUs,  and  P/.k//s  Ailignation  thereto  m 
favours   of  CMlllchUl,    but  none   ot   the  torelaid    Adjudica- 
tbus  were  cither  produced,  or  founded  upon  in  that  Chum. 
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The  Defender  fays  in  the  fecond  Place,  that,  independent 
of  thefe  Adjudications,  her  Right  is  preferable,  becaufe  the 
Conveyance  from  Plaids  to  Cajllehill  in  the  171 3,  though 
pqfterlor  in  Date  to  the  Conveyance  to  Innes  and  Clark,  was 
duly  intimated  by  the  Claim,  that  was  entered  upon  the 
forfeited  Eftate  of  Cromerty,  before  which  Time  there  had 
been  no  proper  Intimation  of  Innes  and  Clark's  Right. 

But  this  Argument  is  founded  upon  two  capital  Miflakes : 
For,  in  order  to  maintain  the  Propofition,  it  is  necelTary  to 
fuppofe,  that  the  Conveyance  by  Plaids  to  Cajllehill,  was  a 
fecond  Difpolition  of  the  Subjedls,  antecedently  difponed  to 
Innes  and  Clark;  whereas  it  is  clear,  that  the  titles  of  the 
contending  parties  are  not  fiiper  eadem  re ;  Clark  and  Innes  had 
a  Right  to  the  forefaid  Subjedls,  in  Security  and  Payment  of 
the  Debts  due  to  them  by  Plaids ;  whereas  the  Conveyance 
by  Plaids  to  Cajllehill  is  only  a  fimple  Aflignation  to  the 
Back-bonds  granted  by  Innes  and  Clark  to  Plaids ;  it  recites 
the  Difpofitions  granted  by  Plaids  to  Innes  and  Clark,  and 
their  Back-bonds  to  him,  and  fubfumes,  that  Cajllehill  had 
at  that  Date  delivered  to  Plaids  a  certain  Sum  of  Money,  for 
making  that  Aflignation ;  and  therefore,  he  afllgns  and  dil- 
pones,  to  and  in  favours  of  Cajllehill,  the  faid  Back-bonds 
granted  by  Innes  and  Clark,  haill  Heads,  Tenor  and  Con- 
tents thereof,  (^c. 

Cajllehill  therefore  by  this  Aflignation,  was  in  no  better 
Cafe  than  his  Cedent,  John  Cuthbert  of  Plaids, — the  Debt 
in  queftion  was  vefted  in  the  Perfons  of  Innes  and  Clark,  by 
an  antecedent  Difpolition  in  their  favours  ; — they  were  only 
by  their  Back-bond  obliged  to  count  and  reckon  for  their 
Intromiflions,  after  paying  themfelves ;  fo  that,  fuppofing 
the  Conveyance  to  Cajllehill  had  been  firft  compleated  in  his 
Perfon  by  Intimation,  Infeftment,  ^-c.  prior  to  the  Comple- 
tion of  the  Right  in  the  Perfons  of  Innes  and  Clark,  yet  fl;ill 
he  would  not  have  been  intitled  to  compete  with  Innes  and 
Clarkf  becaufe  no  more  was  truly  conveyed  to  him,  than  the 

Right 
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Right  of  Revcrhun  that  was  competent  to  PLiJs,    after  Pay- 
mt^nt  of  the  Debts  due  to  Jmcs  and  Clark.  ^  ,       .       . 

Ikit  2 Jo,  The  Defender  is  likcwile  in  a  NhRake,  in  lup- 
pofnv''  that  Clark  and  /fines,  or  Sir  Patrick  Dunbar,  did  no- 
thintf 'in  confequencc  of  P/aiJs's  Dilpohnon  to  Junes  and 
Clark  The  I'aci  is,  that  the  fame  was  not  only  intimated  to 
the  Eari  of  Cromcrty,  the  Debitor,  but  a  Petition  was  like- 
wife  prefented  by  fnncs  and  Clark  to  the  Court  oi  Seflion, 
lomelhort  Time' after  the  Conveyance  by  Plaids  to  them, 
forhavin^  the  Earl's  Bond,  granted  for  the  Price  ot  the  Edatc 
of  Mcr  regilUated  ;  but  this  Petition  was  retuled  upon  An- 
fwers  'as  the  Earl  alkdged  he  had  Counter-claims  agamil 
PLiUs,  futhcient  to  cut  down  the  Debt.  This  Petition  aiul 
Deliverance  thereon,  was  recovered  out  of  Sir  Patrick  Dun- 
bars  Hands,  and  ufed  by  this  Defender  as  a  Document  of 
Interruption  of  I'reicription,  which  was  objecled  on  behalf 
ot  the  Crown  againft  the  Claim  which  the  Defender  en- 
tered upon  the  forfeited  EUate  of  Cromrtr. 

Clark  and  Innes  thereafter  made  feveral  Attempts  to  fettle 
the  Matter  amicably  with  the  Earl,  and  actually  entered  in- 
ro  a  Submilhon  with  him,  which  they  were  authoriled  to  do 
by  their  Back-bond.  But  this  Submillion  came  to  nothmg; 
and  it  even  appears,  that  Junes  anil  Clark  attempted  a  Redu- 
aion  of  the  Earl's  Counter-claims  againl\  Plaids,  to  pave- 
the  Way  for  their  recovering  the  prefent  Claim. 

On  the  other  hand,  although  the  Conveyance  by  PlaiJs  to 
Ca/lUhi/lis  dated  as  far  back  as  the  1713,  yet  he  never  inti- 
mated his  AiTignation,  either  to  Lord  Cromcrty,  the  Debitor, 
or  to /nn£s -.ind  Cla>  k,  nor  was  any  Step  whatever  taken  by 
him  in  conlapiencc  of  his  Right,  till  the\ear  17.^2,  long 
after  Plauls's  Death.  This  'I'aciturmty,  upon  the  Part  of 
Ca/lldull,  muft  fatisfy  your  Lordihips  of  the  Idea  which 
Caftlclnll  entertained  of  his  own  Right,  and  that  he  was  len- 
fible,  that  the  Right  of  Jnncs  and  Clark  was  not  only  prefer- 
:iblc'to  Jnncs,  but  that  the  Sums  in  which  they  ftood  Credi- 
tors 
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tors  to  Plaids,  would  fully  exhauft  the  Subje<$l,  and,  of  confe- 
qvience,  that  he  could  draw  nothing  in  virtue  of  his  Right  to 
the  Reverfion. 

The  Defender  fays,  That  he  has  Reafon  to  believe,  that 
Inhibition  had  been  ufed  by  Cajllehill  againll  Clark  and  Innes, 
prior  to  the  Date  of  the  Aflignation  by  Clark  to  Sir  Patrick 
Dunbar.  But  of  this  Fadl  there  is  not  the  fmalleft  Evidence^ 
and  it  is  improper  to  talk  of  Belief,  when,  if  the  Fadl  was 
fo,  it  could  be  known  with  Certainty  from,  the  Records  ;  and, 
indeed,  except  the  forefaid  Back-bonds  to  Plaids,  Cajllehill 
had  no  Claim  againft  Clark  and  Innes,  upon  which  to  ufe  In- 
hibition. 

The  Defender,  in  the  next  Place,  alledges,  That  any  Pre- 
ference or  Claim,  which  the  Purfuers  might  otherwife  have 
had  upon  the  Subjedls  in  queftion,  is  cut  off  by  the  Vefting- 

aa. 

But,  with  all  SubmifTion,  it  is  inconceivable,  how  the  Ve- 
fling-adl  can  have  the  leaft  Influence  upon  the  Queftion  in 
difpiite.  The  Certification  in  the  Vefting-a<S  does  only  ope- 
rate in  favours  of  the  Crown ;  it  was  intended  to  fbpite  every 
Claim  againft  the  Crown,  that  was  not  entered  within  the 
Time  appointed  by  the  Statute.  Tlie  Claim,  that  is  the  Siibf- 
jed  of  the  prefent  Controverfy,  has  been  fuftianed  againft 
the  Crown  ;  and  it  is  certainly  jus  tertii  to  the  Crown,  whe- 
ther the  Money  ftiall  be  paid  to  the  Defender  or  to  the  Pur^ 
fuers. 

If  the  Claim  has  been  kept  alive  againft  the  Crown,  it  will 
ftill  be  competent  to  any  third  Party  having  a  preferable 
Right,  to  declare  and  afcertain  that  Right  againft  the  Clai- 
mant.— ^If  a  Claim  has  been  entered  and  fuitained,  in  the 
Name  of  a  putative  Heir,  it  would  not  hinder  the  true  Heir  to 
declare  his  Right,  and  he  could  oblige  the  putative  Heir  to  ac- 
count for  the  Contents  of  the  Claim,  if  he  had  received  Pay- 
ment from  the  Crown;  or,  if  the  Subjects  were  ftill  inme- 
dia,  he  would  be  found  intitled  to  draw  preferably  to  thepu- 

C  tative 


tative  Hcir.-Iu  (liort,  where  a  Claim  has  been  l\,ftamed  a- 

IXft  a  IbrfeUcd  LlUte.  at  the  Inftancc  of  a  Pcrlon  hav.ng 

frintcrcll  .n  a  Suhjca.  U  w.llby  no  Means  g.ve  an  mdefea- 

f.  Ic  R.At  lo  the  Cla.mant,  in    compet.t.on  wuh  any  dud 

a    V   \v ho  on  Ihow,  he  has  a  preferable  R.ght   to  the  Sub- 

ea  ill  V    ;  I'crfon  having  an  Incercll  in  the  Subjed.  are  left 

o  fettle  thar  Preferences  at  Common  Law    and  the    Statute 

La    noCkncern  .n  the   Matter;    and  accordmgly,  many  In- 

Un  es  dul    occur,  after  the  RebdUon  I745,  -here    Clam.s 

ere  entered   in  the   Name  of  one  Perlbn    and  where    h.rd 

rdeshavntg  produced,  during  the  dependence  of  the  Clau«, 

a  preferable  R.ght,  the  Decree  was  allowed  to  go  out  m  their 

^r  was  faid  for  the  Defender,  that  CapehUl  was  Creditor 
to  riaUs  to  a  confidcrable  Extent,  and  was  therefore  a  nioit 
onerous  AiT.gnee,  and  on  that  account,  ihe  cannot  be  obli- 
ged either  to  denude  or  repeat  the  Money,  it  ihe  had  received 
ir,  quia  rcpcuuo  nulla  eji  ab  co  qui  fuum  rccipit,  licet  ab  alio 

The  Purfucrs  apprehend,  that  it  wdl  be  very  unnecedary 
for  them,  to  enter  into  the  Queftion,  whether,  or  how  tar 
the  Defender's  Author  was  an  onerous  Affignce  trom  /  lauls . 
They  apprehend,  with  allSubmilhon,  that  the  Prmc.pleof  Law 
here  appealed  to,  is  moll  groily  milapplied  :  I'or,  in  the  Jirjl 
place:V\^c  Defender  hath  not  as  yet  recovered  Payment,  but  the 
Money  is  .n  medio.  2  Jo,  The  Meaning  of  the  Law  is,  that  where 
:^  Perfon,  who  is  truly  Creditor  in  any  Claim,  recovers  his 
i'.iymcnt  from  a  Perlon  who  believed  himlelt  Debitor  m  the 
CUnn,  but  who  truly  was  not,  is  not  bound  to  repeat  the 
Moncv  fo  paidi  whereas,  in  the  prcfent  Cafe,  the  Crown  is 
uiuiuellionably  the  true  Debitor  :  And  the  IbleQnelbon  would 
he  if  the  Defender  had  truly  recovered  the  Money,  whether 
11,;  would  be  iiuitled  to  held  it,  againft  a  Perlon  who  had  a 
prior  and  preferable  Right  lo  the  Debt  ^— The  Purluers  ap- 
picUcud,  that  uoihiug  ii  more  dear,  than  that  the  Defender 
*  would 


[  "  ] 

would  not  be  intitled  to  maintain  this  Plea  againft  the  Pur- 
fuers,  whofe  Right  is  preferable,  the  more  efpecially,  that 
when  the  Grounds  of  Debt  were  recovered  out  of  the  Hands 
of  Sir  Patrick  Dunbar,  upon  a  Diligence  at  the  Defender's  In- 
ftance,  in  fupport  of  the  Claim  which  flie  had  entered  upon 
the  Eftate  of  Cromerty,  the  Lord  Ordinary,  when  he  ordered 
the  Produdion  to  be  made,  exprefly  referved  to  Sir  Patrick 
all  Right  and  Title  which  he  had  to  the  Subjed:  then  claimed 
by  the  Defender. 

But,  further,    the  Purfuers  humbly  apprehend,   that  the 
Preference   now  infilled  for   by   the  Defender  is  not   now 
entire,  it  being  adjudged  by  an  Interlocutor  of  the  Lord  Or- 
dinary, now  become  final,  that  the  Purfuers  are  preferable  to 
the  Defender,  in  fo  far  as  they  and  their  Authors  were  Cre- 
ditors to  Plaids.     This  Point  was  infilled  upon  by  the  De- 
fender, and  was  over-ruled  by  an  Interlocutor  of  the  Lord 
Ordinary,  upon  the  nth  February  1^66,  which  finds,  "  That 
II  the  Purfuer  is  intitled  to  infift,  that  the  Defender  fhall  de- 
"  nude  in  her  favour,  in  fo  far  as   the  faid  Purfuer  Ihall  in- 
"  ftrudl  In7ies  and  Clark  were  Creditors  to  Plaids."     The  De- 
fender reprefented  againft  the  forefaid  Interlocutor,  upon  this 
and  fome   other  Points  thereby  determined  ;  but,  upon  ad- 
vifmg  the  fame,  with  Anfwers,  the  Lord  Ordinary  adhered  ;june  20 
whereupon  the  Defender  preferred  another  Reprefentation  to  1766.  ' 
the  Lord  Ordinary,  in  which  the  forefaid  Point  was  departed 
from,  and  fhe  only  prayed  the  Lord  Ordinary  to  find,  "  That 
"  the  Defender  is  not  obliged  to  denude,  even  in  fo  far  as  the 
II  Purfuers  fhall  inftrud,  that  Clark  was  Creditor  to  Plaids 
1^  provided  the  Defender  /Ijall  make  Payment  to  the  Purfuer  of 
any  Balance  that  may  remain  due  to  her  in  Right  of  Clark?' 
And  this  Reprefentation  having  been  refufed,  another  Repre- 
lentation  was  preferred,  containing  the  precife  fame   Prayer 
with  the  former,  but  which  was  hkewife  refufed  ;  and  there- 
fore   as  the  Point  now  in  controverfy  was  determined  af^ainft 
the  Defender,  by  an  Interlocutor  of  the  20th  June  ly 66,  and 

was 
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^vas  not  thercaficr  rcprcfcntcd  againft,  that  Interlocutor  i* 
become  final,  and  cannot  be  brought  under  the  Review  otr 
the  Court  by  a  Petition,  which  was  prefented  ny  earlier  than 

*''B/t"the7-)efc"ndcr  contends,  That  although  her  Right  was 
not  preferable  to  that  of  the  I'urfuer,  that  yet  the  Purluers  are 
not  intitkd  to  infill  in  the  Riglu  of  Inncs,  but  that  they  can  on- 
Iv  oblige  the  Defenders  to  denude,  in  fo  far  as  Ihe  ihall  prove 
JUcxarutcr  Clark  to  have  been  a  Creditor  ot  Flaids,  in  refpect 
the  rurfuers  have  no  Right  to  lound  upon  Junes  s  Interell  in 
the  Subjeds  conveyed  to  lilni  and  Clnk  by  riaiJs;    tor  that 
no  Conveyance    from   Inncs  to  Sir  ratnck  Dunbar,   or  even 
from  Inncs  to  Clark  is  produced  :  That  it  does  not  appear  that 
Clark  was  a  Creditor  to  Inncs,  for  that  although  Clark  paid  up 
i'omt  Bonds,  in  which  he  and  Inncs  had  been  jointly  bound, 
upon  the  Account  of  P/^k/j,  yet   it  muR  be  prelumed    that 
the  fame  were   paid  bv  Clark,  as  Truftce,  out  ot  the  Effeds 
in    his  Hands,  belonging  to   PlaiJs  his  Conftituent.     And, 
-^do    It  is  laid  for  the  Defender,  that  although  Clark  was  truly 
Creditor  to   Inncs,  vet  the   Purfuer,  in  conlequence  thereof, 
could  have  no  Claim  againft  Inncs,  unlels  they  could  produce 
a  Right  from  CLvk  to  the  Debts  due  to  him  by  Inncs,  where- 
as no  fuch  Right  is  produced.  ^,      T>  r     1      • 

This  Qiiellion  is  no  doubt  ftill  entire.  The  Defender  is 
not  concluded  in  this  Point  as  in  the  former,  it  having  been 
kept  open  by  the  two  Rcprelentations  above  mentioned.  At 
the  lame  time  the  Purfuers  arc  humbly  confident,  that  your 
Lordlldps  will  be  of  opinion,  that  the  Lord  Ordinary's  Inter- 
locutor upon  this  Point  is  well  founded. 

The  Purfuers  Title  to  /»m«'s  Share  Hands  thus  :  Clark  and 
Jnncs  having  become  jointly  bound  to  leveral  of  PlaiJs's  Cre- 
ditors, and  Clark  having  paid  the  Debts  in  which  they  were 
fo  bound,  got  AlTignations  thereto,  whereby  he  became  Crc- 

lUtor  to  Iniies  for  his  Halt. 

In 


In  the  Tranfadlion  betwixt  Sir  Patrick  Dunbar  and  Clark, 
Clark  granted  to  Sir  Fatrick.  a  DlfpuHilwi^,  i.%  To  fu^  ^c  v,^. 
Clark,  was  interefled  in  Plaids''?,  Subjecfls  ;  and,  in  order  to  af- 
fect Innes's  Share,  Clark,  of  the  fame  Date,  granted  an  Afllg- 
nation  to  Sir  Patrick  of  the  Half  of  the  Debts  which  he,  Clark, 
had  paid  for  Lines. 

Upon  the  Title  of  this  Aflignation,  Sir  Patrick  brought 
an  A(flion  before  the  Court  of  Sedion  againft  Inness  Son  and 
Heir,  as  charged  to  enter  Heir  to  his  Father,  for  Payment 
of  the  feveral  Debts  aiTigned  ;  and,  the  Heir  having  renoun- Nov,  14, 
ced,  Sir  Patrick,  of  this  Date,  obtained  Decreet  cognitionis  cau-^"^--^' 
fa;  and  the  Purfuers  having  thereafter  confirmed  the  Sums  in 
this  Decreet,  as  Exectitors-teftamentors  to  Sir  Patrick,  they 
thereupon  obtained  Decreet  of  Adjudication  of  Innes's  Share 
of  the  Subjeds,  afTigned  by  PlaiJs  to  Clark  and  him. 

This  is  the  Purfuers  Title  to  lanes''?,  Share,  and  which,  in 
a  Queflion  with  this  Defender,  they  apprehend  to  be  unex- 
ceptionable, the  forefaid  Decreet  of  Cognition  and  Adjudica- 
tion being  produced. 

It  is  indeed  true,  that  neither  the  Grounds  of  the  Adjudi- 
cation, nor  the  Affignation  by  Clark  to  Sir  Patrick,  are  in 
Procefs.  The  Grounds  of  the  Adjudication,  if  necelTary, 
can  be  produced  ;  but,  as  to  the  Affignation,  which  was  left 
in  the  Hands  of  Ludov'ick  Brodie,  Sir  Patrick's  Doer,  the 
fmie  has  not  been  ihen  fince  his  Death,  owing  to  the  Confu- 
fion  in  which  his  Papers  appear  to  have  been  left ;  but  that 
the  fame  did  exift,  is  proved  by  mod  fatisfying  Evidence. 

In  xhefrjl  Place,  it  appears,  from  an  Inftrument  of  Inti- 
mation to  the  Earl  of  Cromerty  of  this  Affignation,  and  of 
the  other  Conveyance  from  Clark  to  Sir  Patrick,  made  upon 
the  ill:  of  February  1720,  little  more  than  two  Months  after 
it  was  granted ;  and  in  which  Inftrument  it  was  faid,  that 
the  faid  Affignation  was  exhibited,  and  read  to  the  Earl. 

2.do,  The  Affignation  and  Grounds  of  Debt  affigned,  ap- 
pear to  have  been  produced  in  a  Submiffion  betwixt  Sir  Pa- 
trick, as  in  the  full  Right  of  Innes  and  Clark,  and  Cajllehill,  ' 
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in  wliich  SubniilTion,  the  whole  Debts  raid  by  Innc^  nnd 
/"/♦-.I  c^i.  yA.;^'j,  wcic  ciiiimcil  by  ?!>\r  Patruk,  as  having  Right 
thereto.  The  Kviclencc  ot  this  I'roductioii  is  an  Invcntary 
oF  the  Writs,  with  a  icored  lleccipt  thcrc(  n  tor  the  l.unc, 
dated  icth  Dcccn:bi:r  1733,  by  6Vc/-^^  7 oJ,  who  acted  as  Clerk 
to  the  Submillion,  fubjoiaed  to  which,  there  is  a  Note,  in 
Mr.  yWs  Hand-writing,  mentioning,  that  the  Writs  in  the 
Invcntarv,  were,  on  the  26:h  December  1733,  returned  to 
Mr.  Broiiie,  who  had  given  them  to  Mr.  Tod,  as  Clerk,  to  the 
Submillion. — The  Aflignation  is  the  13th  Article  ot"  this  In- 
ventary,  and  is  there  laid  to  have  been  dated  2il\  October 
I  7  19,  and  intimated  to  MondoleKxm^cM  27th  of  that  Month. 

3//0,  Before  thele  Papers  were  produced  in  the  Submillion, 
they  appear  from  the  forelaid  Inventarv,  to  have  been  given 
up  by  Mr.  BroJie  to  Sir  Patrick;  and  accordingly,  there  is  a 
Icored  Receipt  for  the  fame  by  Sir  Patrick  to  Mr.  BroJie,  up- 
on faid  Inventarv,  dated  loth  Augujl  1733  ;  and  upon  the 
2yth  of  laid  Month,  Sir  Patrick  having  been  decerned  K\e- 
cutor-creditor  to  Innes  before  the  Commillary  of  Moray,  the 
fame,  with  the  Allignation  thereof,  appears  from  the  Kxtraci 
of  the  Decrect-daiive  in  I'rocefs,  in  which  they  are  all  recited 
to  have  been  produced  before  the  Commillary. 

And,  Laflly,  the  Grounds  of  Debt,  and  Alfignation  there- 
of, having  been  returned  by  Sir  Patrick  to  Mr.  BroJie,  his 
Receipt  for  the  fame  upon  the  forefaid  Inventary  was  fcorcd, 
and  they  afterwards  appear  to  have  been  produced  in  the 
I'rocefs  of  Conrtitution  againll  Moiulo/e's  Heir,  as  the  De- 
creet of  Cognition  obtained  in  that  Procefs,  cxprcfly  bears 
the  Produ6lion  of  them. 

Irum  thele  Writings,  IniTicient  Evidence  arifes  of  tlie  Exi-- 
ftence  of  the  Aihgnation  ;  tiicy  would  be  fulHcient  in  a  pro- 
ving of  the  Tenor;  and  as  this  Allignation  is  only  founded 
on,  incidentally  in  the  prcTent  Qi_iellion,  your  LoiiUhips  will 
not  put  the  Purfuer  to  the  Trouble  and  Expencc  of  the  Cir- 
cuit of  a  formal  proving  of  the  Tenor. 

ThiSv 


This,  with  Submiflion,  is  a  llijEclent  Anfwcr  to  the  Ob- 
jeclion  fluted  in  the  Petition,  that  Sir  Patrick  had  no  Riaht 
from  Clark  to  his  Claims  agaiiifl:  Inncs.  The  Objedion  is 
founded  upon  the  Suppofition,  that  Sir  Patrick  had  no  other 
Right  to  thefe  Debts,  than  the  Difpofition  which  Clark 
granted  to  Sir  Patrick,  of  Clark'^  Share  of  Plaids's  Subjefts  • 
.  whereas  the  Affignation  now  founded  upon,  and  the  Difpo- 
fition of  Clark's  own  Share,  are  two  diltincl  Deeds,  thou^rh 
of  the  fame  Date  ;  and  accordingly,  the  Inilrument  of  Inti- 
mation in  Procefs,  bears  the  Production  of  both  Deeds. 

But,  zdo,  the  Purfuers   humbly  apprehend,  that  there  is 
no  Neceflity  to  produce  either  the  Allignation  or  Grounds  of 
'the  Decreet  of  Cognition  and  Adjudication,  but  that  the  De- 
creets of  Cognition   and    Adjudication  which   are  produced 
are  of  themfelves  a  fufficient  Title  in  this  Queftion.  ' 

The  Defender  does  not  pretend  to  derive  Right  from  Tnnes 
or  any  claiming  under  him  ;  and  therefore,  fhe  has  no  Title 
^^.to  found  upon  any  Objection,  which  could  only  be  compe- 
tent to  /««.x,  or  thofe  in  his  Right.— It  has  been  already 
found  by  an  Interlocutor  of  the  Lord  Ordinary,  that  the 
Purfliers  are  not  obliged  to  inftrud,  to  what  Extent  they  are 
Creditors  to  Junes  and  Clark.  The  Defender  has  acquiefced 
mthe  Interlocutor,  in  fo  far  as  concerns  Clark;  and  as  Clark 
and  Tnnes  do  in  this  Point  Hand  precifely  upon  the  fame 
Ground,— the  Decreet  of  Adjudication,  which  is  obtained 
at  the  lurfuer  s  mvn  Inftance  is  a  legal  Affignation  to  Innes^s 
Share  and  as  effedual  as  the  voluntary  Affignation  from 
C/«r^  to  his  Share.-The  Defender  has  no  Title  to  challenge 
this  Adjudication,  or  fet  it  afide,  any  more  than  he  ha.  to 
ietafide  the  Difpofition  from  Clark,  which  has  been  found 
effectual  m  the  Queftion  with  the  Defender,  to  carry  Clark's 
full  Share,  without  any  Regard  to  the  Extent  of  the  Debts 
which  might  be  due  by  Clark  to  Sir  Patrick.-Thc  Ri^du  o 
-^lenge  the  Adjudication  in  queftion,  is    only  competen^ 

to 
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to  thofe  deriving  Right  from /m,a  or  lus  Heirs,  and  confc- 
oucntlv  j//i  Icrtn  to  the  Det.-iulor. 

'  This  is  funilar  lo  what  occurs  every  Day  ni  Actions  ot 
Mai      a  a  Duties,  that  arc  brou^hc  upon  Decreets  ot  Ac  |t.- 

"^jr^t^^^  [hii:  udLtion;  as  the  Adjudger  is  noc 
ntert  t  to  c  b  ^^^^  Reckoinng  with  the  Tc- 

:::;t;  of  t  LaX  f- 'he  Adjudger  is  under  no  NecelfKy  to 
poduce  either  the  Grounds  or  Warrants  of  the  Adjuchc_ation 
d'e  llmple  Decreet  of  Adjudication  is,    ot  itfelt.  a    (ufficienc 

Tirlc  to  carry  on  the  Adion.  r.-   i      r 

L  manner,  as  the  Defender  pretends  no  R.ght  from 
/„  as  flTe  has  no  Clann  to  any  Tart  o  Ws  Share,  as 
t  Sore  it  is  precifely  the  fame  thing  to  the  Detender,  whe- 

to  tlci^  ^Ihgnee,  fo  the  Purfuers  are  not  bound  to  enter  n> 

o  a  y  Coum  and  Reckoning  with  refpea  to   the>r  Chums  a- 

>  W.    and    confequentlv,  there  is  no  neceil.ty  to  pro- 

^"     th^WatT  nts  of  the  Adjudication-The  funple  Decreet 

aucc  the  Wanants  o  I        ^  .        ^j  j     ;„  ,x,^  p,eient 

:^  r^r ;  :^tl;;f  ^c^^cation,  but  .i.e.lie  the 

D^xi  of  Cognition  are  in  this  Cafe  produced  ;  lo  that^  up- 

1        \  .\ .   .,n  this  Head    the  Purfuers  can  have  no  Doubt 

rucr  are  intitled  to  infill,  in  fo  far  as  both  Innes  and  Ch>  ^-  we  e 
Creditors  to  rhnJs,  without  any  regard  to  the  Kxtcnt  ot  the 
cfahns  wluch  Sir  P.Unck  Dunbar  had  agan.rt  either   Inna  or 

^^'-n^e  only  other  Point  in  the  Petition  is,  Whether  or  not 
the  Defender  can  be  obhged  to  denude,  any  tartlKT  than  the 
?ur  be^  n  al  inlbua,  that  their  Authors  were  Crechtors  to 
S:"  of  PlaUs,  which  can  only  be  known  by  the  hvent 
of  a  Count  and  Reckoning  betwixt  the  Parties  ^^^^.^ 
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This  Point  was  given  againft  the  PurfuerS  by  the  Lord  Or- 
dinary, and  is  the  Subjedl  of  the  Petition  which  was  prefer- 
red to  your  Lordfhips  on  behalf  of  the  Purfuers,  and  which 
Point  they  fliall  therefore  humbly  fubmit  to  your  Lordfliips, 
upon  what  is  faid  in  the  Petition. 

The  Purfuers  flaall  only  obferve  in  the  general,  that  as  it  is 
an  adjudged  Point,  and  which  is  now  become  final,  that  the 
Purfuers  are  preferable  to  the  Defender,  in  fo  far  as  their  Au- 
thors were  Creditors  to  Plaids,  and  that  the  Defender,  in  the 
Right  of  the  Back-bonds  granted  by  Innes  and  Clark  to  Plaids, 
has  only  a  Right  to  call  them  to  account  for  what  of  the 
Subjecls  fhall  remain,  after  Payment  of  the  Debts  due  to 
them  by  Plaids.  It  is,  with  Submiflion,  not  quite  fo  obvi- 
ous, by  what  Rule  this  Defender  can  be  allowed  to  draw  the 
Money  from  the  Publick,  and  that  the  Purfuers  muft  be  laid 
under  the  NecelTity  of  inftituting  an  Adlion  againft  the  De- 
fender, for  Payment  of  the  Debts  due  by  Plaids  to  Lines  and 
Clark,  which  A'ftion  muft  refolve  into  a  Count  and  Reckon- 
ing, in  which,  from  the  Condudl  of  the  Defender  in  this 
Adion,  the  Purfuers  have  Reafbn  to  expecfl,  that  they  will 
meet  with  every  Rub  that  can  be  thrown  in  the  Way,  where- 
by the  A<5lion  may  be  kept  in  Dependence  for  Years. 

If  Sir  Patrick  Dunbar  had  himfelf  entered  the  Claim  upon 
the  Eliate  of  Cromerty,  in  due  Time,  the  whole  Debt  would 
have  been  fuftained  in  his  favours,  and  he  would  have  been 
allowed  to  draw  the  whole  Money  from  the  Publick,  leaving 
it  to  the   Defender  to  cjiU  him  to  account. 

It  has  been  already  fliown,  that  the  Claim's  having  been 
entered  in  this  Defender's  Name,  cannot  alter  or  affe6l  the 
Rights  of  thofe  having  an  Intereft  in  the  Claim.  It  is,  in 
fome  Senfe,  improper  to  confider  this  Adion,  as  a  Claim  a- 
gainft  the  Defender  to  denude  ;  for,  as  her  own  Titles  go  no 
further  than  a  Right  to  call  the  Purfuers  to  account,  no  more 
is  thereby  vefted  in  the  Defender's  Perfon  ;  but,  as  the  whole 
Debt  has  been  fuftained  upon  the  Eftate  of  Cromcrty,  in  con- 
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fcquencc  of  the  Claim  that   was  entered  by  the  Defender,  fo    ^ 
this  Action  is  more  properly  a   Declarator,  the  Tendency  of 
^v])ich  is  to  have  it  found  and  declared,  that  the   Furluer  ii 
the  Pcrfon  who  is  inlitled  to  draw  the  Money. 

The  whole  of  the  Grounds  of  Debt,  that  were  the  Tounda- 
tion  of  the  Defender's  Claim,  had  been  delivered  over  by 
Plaids  to  Iniies  and  Clark,  along  with  the  Difpoiition  in  their 
favours,  and  they  afterwards  came  into  the  PoUelfion  of  Sir 
Patrick  Dunbar,  who  came  to  be  in  their  Right. — Sir  Patrick 
Dunbar  was  certainly  intitled  to  hold  the  whole  Grounds  of 
Debt  againll  this  Defender  and  all  the  World,  until  he  was 
iatisfied  of  the  Money  due  by  Plauls  to  Inncs  and  Clark.— It 
was  not  in  the  Power  of  this  Defender,  or  any  other  Perfon, 
to  force  them  out  of  his  Hands  upon  any  other  Terms,  and 
therefore,  when  they  were  produced  in  Court  by  Sir  Patrick 
Dunbar,  in  ilipport  of  the  Claim  that  was  entered  by  the  De- 
fender, lie  did  not  thereby  mean  to  transfer  the  Polllllion  to 
this  Defender,  and  lb  to  put  himlelf  in  petitorio,  in  procuring 
an  Account  from  the  Defender. — On  the  contrary,  by  the 
Lord  Ordinary's  Interlocutor,  there  is  referved  to  Sir  Patrick 
all  Right  and  Title  which  he  had  to  the  Subject  then  claim- 
ed, and  fo  the  Grounds  of  Debt  coukl  only  be  undcrltood  as 
produced  by  him  in  fupport  of  the  Claim,  and,  primarily, 
for  I'upporting  his  own  Intercll  in  it. 

The  Dcfcncler,  no  doubt,  with  a  view  to  conciliate  Favour 
to  her  Claim,  and  to  create  Prejudices  againll  the  Purfuers 
Authors,  is  pleafcd  to  fay,  that  Plaids  had  been  grolly  abu- 
{ci\  and  impofed  upon  by  Innes  and  Clark  ;  that  he  had  made 
choice  of  thclc  two  Perions  as  Trvillees,  in  order  to  extricate 
his  Affairs,  and  to  relieve  him  of  the  Dilliculties  in  which 
he  was  engaged,  but  that  they  grolly  abufed  the  Trurt  re- 
pofed  in  them ;  that  they  allowed  him  to  llarve,  and  paid  olf 
few  or  none  of  iiis  Debts  ;  that,  accordingly,  very  few  of  the 
Articles  now  claimed  arc  vouched,  and  that,  at  the  lame 
lime,  they  catered  into  the  Pollcllion  and  Management  of  all 

the 
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the  Subjedts  conveyed  to  them,  and  took  care  to  pofTefs  them- 
felves  of  every  Paper  that  belonged  to  Plaids ;  that  the  Ex- 
tent of  their  IntromifTions  was  fo  great,  that,  by  the  firft 
four  Years  of  their  PofleiTion,  they  were  fully  indemnified 
for  every  Shilling  which  they  had  advanced  for  Plaids  ;  and 
fundry  Subjecfts  are  condefcended  upon  by  the  Defender,  of 
which  Ihe  alledges  the  Purfiiers  Authors  had  afllimed  the 
Poffeflion  ;  and  that,  in  order  to  relieve  Plaids  from  his  un- 
fortunate Situation,  and  the  Mifmanagement  of  his  Truftees, 
Cajilehill,  the  Defender's  Hufband,  procured  the  forefaid 
Conveyance  from  Plaids. 

Thefe  Allegations  are  ftrong,  and  carry  along  with  them 
a  Charge  of  a  very  deep  Dye  againft  the  Purfuers  Authors  j 
but,  at  the  fame  time,  they  are  thrown  out,  not  only  with- 
out Evidence,  but  diredlly  contrary  to  Evidence,  and  which 
the  Defender  herfelf  muft,  in  a  great  meafure,  know  to  be 
•falfe. 

That  Innes  and  Clark  advanced  large  Sums  to  Plaids,  can- 
not be  doubted  of;  there  are  clear  Vouchers  in  Procefs,  for 
Sums  advanced  to  him,  and  on  his  Account,  which,  at  this 
Day,  amount  to  betwixt  30  and  40,000  I.  Scots. 

And,  with  refpedl  to  the  Intromitlions  had  by  the  Purfuers 
Authors,  it  is  denied,  that  they  ever  had  any  Intromiffion 
with  any  of  Plaids's  Subjecfts,  the  Lands  of  Canniesbie  only 
excepted.  The  Defender,  in  the  Courfe  of  this  A(5lion,  was 
allowed  Diligence  after  Diligence  for  recovering  Evidence  of 
their  IntromiiTions ;  but,  after  all,  fhe  has  not  been  able  to 
ihow,  that  they  Intromlttcd  with  the  Value  of  one  Shilling 
of  Plaids's  Funds,  other  than  the  Lands  of  Canniesbie  ;  and, 
indeed,  the  Defender  muft  herfelf  be  fatisfied,  that  this  is  the 
Fadl.  The  only  Subjecfls  that  were  conveyed  to  Innes  and 
Clark,  were  thefe  Lands,  and  the  Debt  due  by  the  Earl  of 
Cromerty,  the  laft  of  which  Is  ftUl  unpaid,  and*  is  the  Subje<Pc 
of  the  prefent  Controverfy. 

•  The 
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The  firft  Subje(f\  condclccndcd  upon  by  the  Defender,  as 
having  been  intromictcd  with  by  Inncs  :\nd  CLvk,  is  the  Sum 
of  1 07  I  /.  Scots,  laid  to  have  been  received  from  U Ihjhr  as 
r/tiiJs's  Share  of  tlic  Price  of  Mi\r  fold  to  IVilUam  Inncs  ;  but 
after  the  Defender  has  been  allowed  a  DiHgence  for  recover- 
ing Evidence  of  the  IntromilTions  of  Innes  and  Clark,  and  as 
there  is  not  the  Vcllige  of  Evidence  produced,  that  they  had 
any  Intromilhon  with  this  Sum,  it  is  amazing  the  Defender 

Ihould  take  the  hberty  ftill  to  perfifl  in  this  Averment. 

The  Purfucrs  muft,  at  the  fame  time,  obferve,  that  although 
the  latft  were  true,  yet  that  Sum,  the  Value  of  the  Lands  of 
(.'iinnicsbic,  and  the  bygone  Rents  thereof,  when  joined  to  the 
Sum  now  in  qucllion,  that  was  fullained  againll  the  Eftate 
of  CrowcrtY,  will  not  exhaufl  the  Debts  due  by  Plaids  to 
inncs  and  Clark,  for  which  clear  Vouchers  are  produced. 

The  fecond  Fund  condefcendcd  upon,  as  intromitted  with 
by  Inncs  and  Clark,  is  a  Bond  of  Provifion  for  6000  Merks, 
granted  by  Sir  'James  Dunbar,  with  many  Years  Intercft  due 
upon  it. 

But  this  is  an  abfolute  Fidlion  ;  there  is  no  Evidence  that 
fuch  Bond  was  ever  delivered  to  Junes  and  Clark,  or  even  that 
it  ever  exiflcd. 

The  next  Subjecl  condcfcendcd  upon,  is  the  Lands  of  Can- 
niesbie. — The  I'urfuers  do  admit,  that  Clark  conveyed  thefc 
Lands  to  Sir  Patrick  Dunbar  in  the  1719,  and  that  Sir  Pa- 
trick and  the  Purfucrs  have  continued  in  the  rollllllon  of 
them  ever  fince  ;  but  the  Purfucrs  do  aver,  that  the  Defender 
ib  greatly  m  ilia  ken  as  to  the  \'^aluc  of  them,  when  ihe  lays 
thev  are  upwards  of  50  /.  Sterling  yearly  ;  the  free  Rent  of 
thele  Lands  does  not  exceed  300  Merks,  even  altiiough  the 
Heritor  had  Right  to  the  Tiends,  concerning  which  a  Proccfs 
is  prefently  depending  in  Court. 

The  fourth  and  lall  Article,  are  certain  Tenements  in  /«- 
vcrncfs,  which,  it  is  laid,  were  fold  by  Chrk  and  Junes. 

But 
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But  this  is  likewife  without  the  leaft  Foundation  j  none  of 
thefe  Tenements  were  conveyed  by  Plaids  to  Imies  and  Clark, 
which  makes  it  at  leaft  probable  that  Plaids  was  not  in  Pof- 
feffion  of  them. — They  were  indeed  included  in  the  Adjudi- 
cation which  was  led  by  Lines  and  Clark  upon  the  Truft- 
bond,  in  order  to  challenge  Cajlhhiirs  Title  to  them. — Ac- 
cording to  the  Defender's  own  Showing,  Cajllehill  had  prior 
Adjudications  afFedling  them,  which  made  it  impolTible  for 
Innes  and  Clark  either  to  acquire  the  Pofleflion  from  him,  or 
fell  them,  in  confequence  of  the  Truft-adjudication  in  their 
Perfon.  And  indeed  it  is  amazing,  that  the  Defender  lliould 
take  the  liberty  to  make  fuch  Averments,  when  fhe  herfelf 
muft  know,  that  thefe  Tenements  were  all  along  poffefFed  by 
her  own  Hufband,  and  made  Part  of  his  Eftate,  which  was 
adjudged  by  his  Creditors,  and  is  now  under  Sequeftration 
before  your  Lordfhips. 

As  therefore  it  appears  that  Innes  and  Clark  had  advanced 
large  Sums  of  Money  to  Plaids,  and  for  his  Behoof,  and 
that,  on  the  other  hand,  the  trilling  Farm  of  Camiieshie  only 
excepted,  they  have  not  touched,  nor  indeed  could  touch, 
any  of  his  Funds.  It  does  not  appear  upon  what  Grounds 
it  can  be  maintained  that  they  have  abuled  the  Truft  and- 
Confidence  that  v/as  repofed  in  them,  or  that  they  intromitted 
with  and  fquandered  away  the  Effects  of  their  Conftituent, 
leaving  him  at  the  fame  time  to  ftarve,  and  his  Debts  un- 
paid. 

The  Purfuers  are  forry  to  fay,  that  they  cannot  view  Cajlle- 
hill'^ Condudl  in  the  fame  Light.     George  Cnthbert,  Father  of 
the  Defender's  Hufband,  was  one  of  Plaids\  Curators,  and 
"  indeed  the  chief  Manager  of  his  Affairs,  during  his  Mino- 
■  rity. 

Grols  Abufes,  in  various  Particulars,  had  been  commit- 
ted in  the  Management  of  the  Minor's  Affairs  ;  and  indeed 
this  is  admitted  by  the  Defender  herfelf  in  her  Petition.         Pa^^ 

As  Cajilehill  had  never  rendered  an  Account  of  his  Intro- 
diffions,  and  as  his  Management  had  been  moft  grofs,  an 
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Aaion  of  Count  and  Reckoning  was  brought,  at  PhJs  s  In- 
a.nce  againa  QiJllrhUl  and  the  other  Curators,  before  the 
Court'of'Seir.on;  but  Ci/!lch:ll,  having  been  aware  of  the 
Confcquences  of  fuch  an  Aclvon,  had  prev.ouily  xmpetrated 
from  P/'i  -ho  was  a  facile  Lad,  a  DUcharge  ot  h,s  In- 
t  omlLns.  and  of  all  Demands.-A  Copy  of  th.s  1  dchargc 
"TformeHy  produced  nx  Procefs,  the  Principal  being  in 
CaJIIdull-s  Hands,  and  it  Is   hereto  fubjoined  tor  your  Lord- 

^^' This'Tv.lcharge  was  figned  at  Inches,  an  obfcure  Place  of 
the  Country,  remotis  arburis,  and  without  any  I riend  or  Re- 
lation of  the  Minor's  being  prefent,  or  fo  much  as  acquaint- 
ed of  it— It  bears  to  be  wrote  by  one  Donald  Cutbbcrf,  who 
xvas  Ca/ikhiirs  Inirnujs  Writer,  and  is  only  witnefled  by  him 
^nd  a  Tenant  of  Ci/lUhms  and  a  School-boy,  who  could 
know  nothing  of  the  Klatter.-lt  is  conceived  m  very  anxious 
Teniis  on  the  Part  of  CajHJ.ull,  no  Copy  ot  it  delivered  to 
FhiJs,  no  Account  inftituted,  nor  any  \  ouchers  delivered, 
althou-h  it  is  faid  that  feveral  Debts  had  been  paid  tor  FLuJs, 
the  Vouchers  whereof  fell  to  be  given  up  to  him. 

Ca/lkhUl  did  not  think  fit  to  let  this  Dilcharge  make  its 
Appearance  till  after  the  Procefs  of  Count  and  Reckoning  hac 
depended  for  fome  time.-None  of  the  other  Curators  had 
ever  ^cai  or  heard  of  inch  a  Difcharge,  nor  are  tliey  included 
in  it,  neither  was  it  even  furmifed,  before  the  Calling  of  the 
Procefs,  or  when  the  AlTignation  of  this  Procefs  to  the  Tru- 
ftces  was  intimated  to  CmJIIJmU,  that  luch  a  Difcharge  had 

^'s"oon'aftfr'  this,  John  Cuthbcrt  of  CnJIkh,/l,  the  Son  of 
Cconre  and  Ilulband  of  this  Defender,  obtained  the  Alhg- 
nation'in  Procels  from  PLuJs,  of  the  back-bonds  granted  to 
him  by  fnna  and  Clark,  and  which  is  now  the  Dclender  s 
Title  in  the  prefent  Competition. 

The  Caufe  of  granting  the  Allignatlon,  as  appears  from  a 
Back-bond  of  the  fame  Date,  is  laid  to  be  in  Security  and 
i'aymcnt,  in  the  full  place,  of  the  principal  Sum  of  4^00  /. 
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Scols,  and  Intereft,  contained  in  a  Bond  of  CormKn,-..-        r 
.irt  No.e.,er  .y^.,  by  P/./,.  eo  old   C^/^'td  whict 
is  excepted  from  the  forefaid  mutual  Difcharge,  and  is  of  e 
qual  Date  with  it;    and,  in  the  next  nlar^    nf  .Zl  •         , 
Debts  raid  to  be  due  to  himfelf,Tn7prtV  due'^^h.^Ff 
ther    prior  to  the  Date  of  the  mutual  Difcharge 

John  Qahert  feems  to  have  been  fo  confcious  of  the  Advan 
tage    which  was  taken  of  Plaids  by  thefe  Tranfadions    Iw 

theAffignation   was  kept  latent; it  was  not  i^^  mated 

T.Ikll  ''  .?\^'^t"«  Appearance  till  the  Year  7^  when 
CaJlkhUI  raifed  the  Procefs  mentioned  in  the  De^nX'c 
Petition  and  Anfwers,  after  FlaUs  had  been  fcZTrtrl 

The  Purfuer  fhall  only  further  obfervf.    T^-,^  ^    , 

mT'c  °'k°'^^  'r  Security  L°St;;««"of"Xif;s 

oH?»^M^/,T    J  '^  Defender  i    and,  notvvithnanding  that 
odCq/lkb,l,  the  Father,  was  alive  at  the  time,  vettheAm^n! 

ment,upon  the  Part  of  Innes  and  C/Jk,  or  with  wha    M  f  k 
can  be  laid,  that  ^//.M/ had  interpofed   for  At/ rRehef 
And     upon  the  whole,  the   Purfuers  humbly    hope        htt 
your  LordOups  will,  in  this  Cafe,  have  no  DifficdTt'o  find 
n  tern.s  of  the  Prayer  of  their  Petition,  that,  upo^the  Purl 
luers   findmg  the  Caution  therein  mentioned    tL   r^7f    7 
muft  denude  herfelf  of,  and  affign  tXl>u  L     the  D:c '^^^^^ 
by  which  her  Claim   has  been    fuftained   upon  the  forS 

fo^theDirr-'-'  r\'^-^'' "'^'^  ^«  -^"^^   the  P      ion 
Ordinary:  '"'^"'  "^  '^^"'"^  ^"  ''''  I-^-^ocutor  of  the  Lord 

/«  re/fe^  -whereof,  &c. 

RO.    MACgj/EEN. 

COPY 
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COPY  of  the  mutual  Difchargc,  bet^vixt  George 
Cuthbcrt    of  CalllchilU    and    John   Cuthbert  of 
Tla'iJs,  referred  to  in  the  foregoing  Anfwers. 

AT    Inches     the  twentle  one  Day   of   November,     One 
thourand    fcvcn   hundred  and   twelve  Years,  Comrt 
and  .Icckonhig  being  made  and  fitted,  and  taithtully 
adjuaed,  betwixt  John  Cuthbert,  only  lawfull  Sone   and  llcir 
ll-rvcd  to  the  dcceaft  Mr.  John  0//M.;/,  fometniieToun-ckrk 
oUn1'e,uefs,^^■ho  was  Heir  lerved  to  umquhde  J/f.v,»y.'K.«//.- 
bert,  Ibme  time  Provoll  of  the  laid   Burgh    h.s   Uncle,    on 
the  ane  Part,  and  George  Cuthbert  of  Gy//./.;//,  ins   Curator, 
on  the  other  Tart  :  It  Is  found  by  the  fald  John  Cuthbert    th^xt 
the  {^k\  Ceor>r,  Cuthbert  has  trulle,  honcaiic,  and  ta.thtully, 
not  onlv  made  true  and  falthfuU  Adminlilration  ot  h.s  Trult 
of  Curatory,  in  and   durelng  his   Exerclfe  thereof,  but  alfo, 
has  made  good  and  thankful!  Payment  to  hnn  ot  all  his  In- 
trornhhones  with  all  Debts,  Soumcs  of  Money,  Houk-mailes, 
Chop-rents,  and  other   Intromllhones,  ot  whatlomevcr  Na- 
ture,   Ouanthlc,  or   Quality,  by    Bonds,    laaones     Tack^, 
lll'dits,"blfpofitlones,    or  anv  other  Manner  ot  way  he  nu.o- 
muted  with,  uplifted  and  received  be,  for,  and  in   name  and 
beh:df  of  the   fald  Joku  Cuthbert,  then  his    Pupill,    dure.ng 
bib  Punllarltle,  or  any  Tunc  bygone  or  fmcclyne    prccce.l.ng 
this  Date  :   And  alfe,  on  the  otheir  Part,  the  laid  Cnorge  Cuth- 
bert havelng  fulHclenilie  Inllruacd  to  the   laid  John  Cuthbert 
his  Satisfaclione,  by  his   faithful!  Adminlilration  and  Intro- 
nuirioncs  with  any  Part   of  the  halll  Premlles,  the  laid  John 
finds  hlmfclf  compleatlie,  faithfully,  and   honeUhe  latistied 
and  payed  thereof,  by  Payment  of  Debts  for  him,  Expences  ot 
Depurlemcnts,    walrcd  out   upon  him   at  Schoolls,  and  (-ol- 
]ci\'rc^    Lawlcrs  Suites,  Pleas,  and  Procefs  ot  Law,  and  ieve- 
rall^'othere  contingent  Depurlemenis   for  Aliments,   Abul/.ic- 
mcats,  and  oUicr    incident  Lxpcaccs,    payed,    deburled    and 
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expended ;    and  ipccially,    by   leveral  Deburfements,  waired 
out  in,  upon,  and  for  Reparationes  of  his  Rigging  in  Inver- 
ntfs,  publicl  Dues,  and  nn.any  other  Advancements   made  by 
the    faid    George  to    the  faid   John,     wheirwith,     and  anent 
all  Clags,   Clames,     Quelliones,    Debeats,     Differences,    and 
Contraverfies  theiranent,   the  laid  John  Cuthbert  hnds  himfelf 
fufEeientlie  fatisfied  and  cleared,  renotmceand  all  Objediones, 
may  or  can  be  proponed  or  alledged  in  the  contrair  for  ever  : 
And  it  being  juft  and  reafonable,  that  eitheir  Partie  fliould 
difcharge  ane  another  hinc   inde  of  the    PremifTes  y    therfore 
the  faid  John  Cuthbert  and  George  Cuthbert,   for  them,  their 
refpedlive  Heirs,  Succeffores,  and    Executors,  and  all   others 
their  Ailigneys  (vidth  and  under  the  Refervationes   and  Pro- 
vifioncs  after  mentioned)  not  only  exoner,  quite  clame,  and 
fimpl'iclter  difcharge  ane   another  of   the  famen,  but  alfo,  of 
all  other  Debts,  Sumcs  of  Money,  Clags,  Clams,  Queftiones, 
Contraverfies,  iVliffives,  Accompts,  or  any  Thing  elfe  they,  or 
either   of  them  can    aflc   or  crave  of  ane  another,  eitheir  of 
Intromiffiones  or  Omiffiones,  or  that  they,  or  eitheir  of  them 
could,  or  can  any  vs'ayes    lay  to    ane  anothers   Charge,    for 
whatfomever  other   Caufe  or-  Occafione  bygone,  preceeding 
the  Date,  for  now  and  ever ;  Excepting  and  relerving  allwayes 
furth  and  from  this  mutuall  Difcharge,  ane  Bond   of  Corro- 
boratione,  made  and  granted  by  the  faid   John  Cuthbert  lO 
the  faid  George,  of  the  Date  of  thir  Prefents,  in  Manner,  and 
for  the  Caufes  therein  expreft,  M^hich  is  nowayes  herein  com- 
prehended,  but   allwayes  excepted  therefrae ;    and    alfe    the 
Debt  payed  by  the  faid  George  Cuthbert,  by  Order  of  the  re- 
manent Curatores  to  the  deceaft  Robert  Rofe,    late  Bailzie  of 
Invernefs,  for,  and  in  name  and  behalf,  and  account  of  Alex- 
ander Cuthbert,  Tutor  to  the  faid  John,  is  nowayes  herein  in- 
cluded, referving  alwayes  Acftion  to  the  faid  George,  as  ac- 
cords ;    which  mutuall  Difcharge  above  written,  with   and 
under  the  Refervationes    and  Provifione   aforfaid,    both   the 
faids  Parties  binds   and   oblidges  them,  and  their  forefaids, 
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to  warrand,  mantalii  and  dctciul  hinc  itidt  to  r.ne  another,  iiv- 
and  be  all  Things,  in  Maner  above  deduced,  at  all  Hands,, 
and  againil  all  mortall,  ahvaycs  dcclarcing  the  Gencrakie 
above  "written  for  eitheir  Partie,  to  be  alie  lulilcient,  valid, 
and  eHettuall,  as  if  every  Particular  anent  the  haill  Prcmif- 
ies  were  herein  fpecially  Ini'crt,  notwithllanding  the  lanun 
be  not  I'ua  done,  wherewith  they,  for  them  and  cheir  torlaids, 
dif pence  with  and  difcharge  forever;  and,  for  the  more  Se- 
curitic,  both  Parties  conlents  to  the  Regiilratione  hereof  in 
the  Books  of  Councell  and  SefBon,  or  in  any  other  Judges 
Books  competent  within  this  Kingdome,  therein  to  remain 
for  Prefervatione  ;  and,  if  Need  beis,  to  have  the  Strength 
of  ane  Ad  and  Decreet  of  any  of  the  Judges  thereof  inter- 
poned  theirto,  that  Letters  of  Horning  on  ten  Dayes  Charge 
only,  and  otheir  Letters  and  Exccutorielis  needfuU  may  pals 
hereon,  and  thereto  they  conftitute 

thcr  Procurators. 
In  witnes  whereof,  they  have  fubfcribcd  thir  Prefents  (written 
be  Donald  Cuthbcrt  Writter  in  Invcrnefs)  Day,  Moneth,  Yeare, 
and  Place  forfaid,  befor  thir  AVitnefes,  "Jawes  Mackay,^  Ten- 
nent  in  Eajler  Overdrackies  of  CnjUehill,  David  RoJ'e,  Stu- 
dent in  Invernefs,  and  the  fald  Donald  Cuthbcrt.  Sic  fubjcri- 
bitur,  Geo.  O.Lthbcrt,  John  Cuthbcrt,  James  Machiy  Witnes, 
David  Rofc  Witnefs,  D.  Cuthbcrt  Witnefs. 
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)  December  2.  1768. 

Upto  the  Right  Honourable f  the  Lords  of  Council  and  Sejfion, 
THE 

PETITION 

O     F 

Mrs.  Jean  H7\y,    Relicft  of  yohn   Cuthhert 
of  Caftkhill ; 

Humbly  Jloeijoeth, 

P'    H    ^  HAT  Vrovo^k.  Alexander  Cuthhert  oi  Invernefs  died   ia 
g  I  68 1,  pofTeiTed  of  many   valuable   fu  je(5ls,  particu- 

H  larly  feveral  tenements  in  the  town  of  Invernels,  and 

■*'*'  two  adjudications  againft  the  eftates  of  Nley  and  Can" 

nisby,  obtained  againfl  Sir  William  Sinclair ;   the  firfl    1  ith  Febru- 
ary 1664,  the  other  14th  March  16^6. 

Provofi:  Cuthbert  was  fucceeded  by  his  grand-nephew  John 
Cuthbert,  afterwards  defigned  of  Plaids,  who  was  ferved  heir  to 
him  when  an  infant,  in  1702,  and  afterwards  turned  out  to  be  a 
Weak,  facile,  and  indolent  man. 

Sir  William  Sine/air's  eftate  having  been  brought   to   a  judicial 
fale,  the  greareft  part  of  it,   fituated  in  Ro/s  fhire,  was  purchafed 
by  Geo7-p-e  Vifcount  Tfi^'^ir;/,   afterwards   Earl   of  Croi?iartY,  and  a 
fmall  part  of  it,  lying  in  Caithnefs,  by  William  Innes  writer  to  the        o 
fignet,  as  truftee  for  Sinclair  of  Ulbjler,   and  each   purchafer   ob-  Ju'y  28 
tained  decreet  of  fale  in  his  favour,  ,',''^^' 

By  the  decreet  of  ranking  thereafter,  Provofi  Cw/ZiZ'fr/'s  heirs 
were  preferred  on  the  price  of  the  lands  purchafed  by  the  Earl 
of  Cromarty,  for  5486  /.  5  s.  8  d.  Scots,  and  on  the  price  of  the 
lands  purchafed  by  Innes,  for  1075/.  1 2  j.  4^  d.  with  interefl: 
from  Whitjimday  i  694  ;  and  by  this  decreet  the  lands  of  Weji 
o  Cannisby 
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Cvmuhy  in  Cuthncfs  were  ailiud-ed  to  Provoft  Cuthhcrt\  heirs,  in 
lati^taa-on  of  the  remaincier  ot"  the  debt,  no  perfoii  having  or- 
fcred  for  thcfe  lands  at  the  file. 

The  afTairs  of  Plaidi  were  very  much  neglc^ed  and  mifma- 
nagcd  .iurini,'  his  minority  ;  and  though  a  little  attention  on  his 
part,  when  of  age,  would  have  foon  put  them  to  rights,  yet.  as 
he  was  remarkably  weak  and  indolent,  the  difordcr  ot  his  affairs 
eacrcafed,  and  he  was  involved  in  debts  and  difficulties. 

In  order  jo  extricate  himlelf  fmin  this  cmbarrallcd  fituation^ 
TluAs  bethought  himlelf  of  granting  a  truft  ri^'ht,  a  mcalurc 
winch,  no  doubt,  if  properly  conduced,  might  have  given  him 
fome  relief;  but  he  unluckily  pitched  upon  t^vo  perlons  tor  his 
truftees,  who  (ecm  to  have  been  very  unworthy  of  the  confidence 
repoied  in  them  by  that  poor  gemleman.  The  perfons  were, 
Alexander  CLv k,  merchant,  and  fome  time  provoft  of  Ar.vnif/^,  and 
Roket  Inr.es.  defigneil  of  Ahn.lole,  to  whom  he  granted  three  Lve- 
ral  difpofitions  to  all  his  tuads,  for  the  purpofe  of  fettling  his  af- 
fairs, and  paying  his  debts. 
Aug.  ,5.  By  thefiill,  he  conll  tuted  them  his  truftees,  for  uplifting  all 
':«^9-  debts  and  funis,  heritable  or  moveable,  due  him  by  the  Eail  of 
Oom.'tY,  Smc/.iir  of  Mev.  and  the  tenants  of  Canmsbr,  and  6ooo 
n  eiks  in  a  bond  granted  by  Sir  James  Dunbar,  to  all  which  he 
affigned  them, 
oa.  M.       by  the  focond,  he  conveys   to   them   the  fald  appnfings,  with 

'"  9  the  laiid'i  of  Cmnis/y,  and  the  6ooo  mciks  above  mentioned. 
j,n.  ,o.  Tins  difpofitioii,  however,  having  been  reckoned  too  general, 
lyo-  a  thinl  was  executed  ;  by  which,  after  reciting  the  two  tormer, 
he  conveyed  to  his  fiid  trullees,  their  heirs  and  affignies,  the  laid 
two  apprifiiigs.  the  decreet  of  ranking  and  Ude,  the  Itims  and 
lands  a.iiud  ,cd  to  hiin  by  that  decreet :  And  this  dirpolition  con- 
t;.ins  procuratory  and  precept,  with  an  affi^nation  to  the  mails 
and  duties  bvgone  and  in  time  coming. 

PI  Us  never  having  been  infeft,  his  truftees  obtained,  of  the 
f-ime  date  with  the  lalt  difpofition,  a  bond  from  him  for  50.CS00 
mciks  upon  wi.ich  they  charge  1  him  to  enter  heir,  and  obtained 
an  adjuilicat  0:1  of  all  the  fubje.^s  conveyed  by  the  above  dilpofi- 
tior.s,  to-ethcr  with  his  burgage  tenements  in  InvetucJ). 

Of  even  date  with  each  o\  thefe  dilpofttions,  a  back  bond  %^'as 
granted  l)y  Inues  r^nd  C.Lvk,  declaring  them  to  be  in  truft,  and 
lor  fccurity   of  what  funis  thby  had  advanced  for  him,  or  Ihould 

advance, 
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ftdvance,  with  intereft,  after  deduction  of  which  they  obh'ged 
them'eives  to  be  accountable,  and  to  denude  in  favour  of  Plaids, 
his  heirs  or  alTignies. 

Soon  after  obtaining  thefe  difpofitions,  the  truftees  entered  upon 
the  poffefli  )i\  and  management  of  all  the  iuojeifts  they  were  able  to 
get  accels  to,  as  all  the  papers  of  Plaids  were  delivered  up  to  thenx 
upon  inventory  and  receipt  at  granting  the  firft  diipoiltion. 

For  three  or  four  years,  it  would  appear,  thefe  truftees  fupport- 
cA  Plaids,  and  paid  fome  of  his  debts  ;  hut  they  foon  forgot  their 
duty,  mdapplied  and  fquandered  the  funds,  allowing  the  poor 
man  himlelf  almoft  to  Itarve  *  In  lliort,  their  niifinanagemenC 
was  fo  notorious  and  remarkable,  that  it  long  remained  a  proverb 
in  that  part  of  the  country. 

John  Cuthbe^t  of  Caftiebill,  the  petitioner's  husband,  v/ho  was 
a  near  relation  and  confiderahle  creditor  to  Plaids,  refolved  to  take 
ibme  meafures  to  fecure  che  debt  due  to  himfelf,  and  retrieve,  if 
poffible,  the  affiiirs  of  his  fnend. 

With  this  view,  Plaids  granred  to  Caflkhill  ?\.  conveyance  of  the  July  17-, 
■u'hole  fubjecls  he  had  formerly  difponetl  to  Innes   and    Clark^  and  '^'3- 
to  their  it^veral  back  bonds,  with  full  power  to  call   them    to   an. 
account,  and  to  purfue  in  his  own  or  cedent's  name,  "  and  to  hin- 
"  der  and  impede  any  agreement  ivith  any  of  my  debtors  that  raay   he 
"  made  by  them  infrugal  or  to  lo/s. 

Of  the  fame  date,  Cafilehill  granted  backbond  to  Plaids,  de- 
claring this  conveyance  fo  be  in  lecurity  of  debts  due  to  him,  a- 
mounting  then  to  a  capital  of  5000  /.  Scots,  and  obliged  himfelf 
to  account  for  his  intromillions  after  deducing  thefe  debts. 

In  I  7  1 9.  Clark  became  bankrupt,  and  foon  after,  fo  did  Innes, 
the  other  trutlee. 

The  fame  year,  Clark  having  confirmed  himfelf  executor  to 
one  Mr.  Robert  Frafer,  Sir  Patrick  Dunbar,  then  of  Boiji'ermadden. 
afterwards  of  Njrthpeld.  became  his  cautioner  ;  and  for  his  fe- 
curlty.  Clark,  by  a  de.'d,  of  this  date,  conveyed  to  him  all  the  ^ug-  8- 
right  he  had  to  the  different  funds  which  Plaids  had  difponed  to  ''"^* 
hirn  and  Innes  ;  and,  inter  alia,  the  lands  of  Cannisbay,  to  the 
rents  of  which  he  ailigns  him  from  Whiiji-nday  lyiy. 

A^  this  right,  however,  was  inco.iiplere,  feeing  it  proceeded  fro:n 
Clark  alone,  without  a  conveyance  from  Innes  or  his  heirs,  Sir 
Patrick  endeavoured  to  patch  it  up  in  this  way.  I^e  diicovered 
from  i'o-s\z  of  the  traufaclious  of  Inies  and  CUu k  in  the  courfe  of 
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executing  their  trnft,  that  Clark  fingly  ha^l  paid  fome  honcU  in 
which  thev  were  jointly  bound  for  P/aiJs,  and  iioin  thi>  Sir  Pa- 
trick concluded  CItv k  was  creditor  to  /nries,  and  upon  this  obtain- 
ed himlclf  decerned  executor  creditor  to  fiines  by  the  commiilary 
of  AJoniv,  and  then  obtained  decreet  of  conftitutioa  co^nttionis 
cauja,  againit  Jytuthnu  Junes,  fun  and  apparent  heir  of  Imus  the 
truftee. 

Sir  Patrick  died  before  he  had  proceeded  any  further,  hut  his 
Nov.  7- daughter  K/iz.bcth,  in  virtue  of  a  general  dilpolition  from  her 
'^^^'  fatlier,  confirmed  the  fums  in  the  laid  decreet  co^uiti.nis  caufa, 
and  thereupon  obtained  an  adjudication  againft  onutLum  Inncs  lor 
the  accumulate  fum  of  bSoo  /.  Scots  ot  Inncs  the  trulke's  half  of 
the  whole  fuhjects  that  Plauls  had  dilponed  to  him  ami  O^j/Zr  .• 
And  this  adjudication  likewavs  contains  the  burgage  tenements 
in  Invcnicfs,  which  I :n:s  and  CLirk  had  adjud.ged  trom  P. aids  in 
virtue  of  the  50,000  merks  bond  above  mentioned. 

In  I7.?i,  Cajllehill,  the  petitioner's  hufband.  tor  tlic  purpofe 
above  mentioned  of  doing  juilice  to  PhiiJs,  and  to  himlelf  as  a 
creditcr,  brought  procelVes  againft  Jniies  and  dark,  the  t.arl  of 
Cromarty  and  Sir  Patrick  Dunbar,  who  long  before  this,  had  ob- 
tained poircifion  of  all  the  papers  belonging  to  Plaids,  and  of  the 
lands  of  IVcjl  Caunisb.iy ;  but  Cajllebiirs  death,  whi(.h  happened  in 
1733,  put  a  Hop  to  that  proccfs  before  any  thing  material  was  done. 

In  I  73  m  a  fubmillion  was  entered  into  between  Sir  Pati ick 
Dunbar,  and  Gcorjs  Cuthbcrt,  CdJIIchill'a  low,  but  that  iikeways 
blew  up  before  any  thing  material  was  done  ;  Sir  Patrick  ha- 
ving o:ily  produced  an  accompt  of  the  fums  advanced  by  Innes 
and  Clark  for  Plaids,  and  George  Cuthbcrt  made  obje<5tions  to  that 
accompt. 
Dec.  57.  Cijilehilt,  the  pcritior.cr's  luilhand,  having  execute  a  general  difpo- 
'^•'^'  fifion  in  her  favour,  Ihe  obtained  ujion  it  an  adjudication  in  im- 
pler.icnt  againft  his  heir  of  the  levtral  fubjc(fls  ot  which  his  ellate 
confifted,  particularly  the  lands  of  IVrJ}  Cauntshay,  and  the  fums 
to  which  Plaids  was  preferred  in  the  ranking  of  the  creditors  of 
Sincl  ir  of  Mcy. 

In  the  1749,  tl'.c  p?ti:ioncr  for  hcrf.lf  and  children  entered  a 
claim  upon  the  forfeited  tllatc  of  C/cw.<j//y  for  54li<') /.  5  j,  S  d. 
for  wliicli,  by  the  decreet  of  r.inking  in  i^>'JS'  ^^^  heirs   of  Tro- 

%in{\    r.tlJ^.'rl    1.-1,1    lif,.M    rTi>l-r-<l    n.  -^n    tlw   ,.(1ir,.     .M,r,-li  .  (».>      h„     tl,/. 
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The  crown  having  objeded,  that  the  petitioner  had  not  pro- 
duced the  original  grounds  of  her  claim,  flie  obtained  a  diligence 
ao-ainfl;  Sir  Patrick  Dunbar,  for  recovering  the  writings  necelfary, 
■which  had  been  put  into  his  hands  by  Lmes  and  Clark,  and  ac- 
cordingly Sir  Patrick  appeared,  and  exhibited  upon  oath  as  many 
as  were  neceflary  for  fupporting  the  claim. 

About  the  fame  time  the  petitioner  acquired  from  Margaret 
Cuthbert,  the  only  child  and  heir  of  the  above  mentioned  John 
Cuthbert  of  Puiuls,  a  difpofitioa  to  all  lands,  heritages,  and  o- 
ther  rights  which  had  belonged  to  her  father,  and  particularly  his 
claim  on  the  ellare  of  Mcv,  antl  a  ratification  of  all  rights  and  deeds 
granted  by  Plaids  to  Cajllehill. 

After   a  very   tedious  and  expenfive  litigation  with  the   crown,  J^i'y  29- 
the  petitioner  had  her  claim  fullained    by   the   unanimous  judg-  ''' 
ment  of  your  Lordfhips. 

After  all  this,  and  after  Sir  Patrick  Du%ar  had  fufFjred  the  pe- 
titioner, at  a  great  expence,  to  obtain  a  judgment  againfh  the 
crown,  witl'iout  interfering,  the  petitioner  did  not  expert  the  liti- 
gation with  which  ihe  has  been  fince  diftrefTid  by  his  daughter, 
now  fpoufe  to  Francis  Sinclair  of  Diirin,  Eliq;  but  that  lady  and 
her  hufband  thought  proper,  upon  the  conveyance  from  Sir  Pa- 
trick to  her,  and  upon  thofe  from  Innes  and  Clark  to  Sir  Patrick, 
to  brii'g  an  adion  before  this  court,  ag.dnO:  the  petitioner  and  the 
officers  of  Hate,  concluding  to  have  it  found  and  declared,  that 
flie  had  a  preferable  right  to  the  debt  upon  the  eftate  of  Cromarty, 
and  that,  therefore,  the  petitioner  fliould  be  decreed  to  denude 
in  her  favour  of  that  claim,   and  of  the  decreet  fuflaining  it. 

In  lupport  of  this  action,  Ihe  alledged,  that  Lines  and  Clark 
had  advanced  to  the  extent  of  30000  /.  Scots  for  Plaids,  and  pro- 
duced an  accompt  to  fliow  this,  with  Ibme  vouchers,  bi  t  no  cre- 
dit was  given  lor  any  intromifhons  had  with  the  fubjecflis  of 
Plaiils. 

The  caufe  came  in  courfe  before  Lord  Gardenflomu  who,  of  this 
date,  ordained  the  purfuer  to  give  in  an   accoinm   of   her,  or   her  Nov.  24. 
author's  intromiffions  with  the  effects  of  'John  Cuthbert.  J7&4- 

But  the  purfuer,  infiead  of  complying  with  the  interlocutor, 
gave  in  an  accompt  or  condelcendence,  which  was  a  mere  go-bv, 
and  indeed  Ihe  infilled  that  Ihe  was  not  obliged  to  enter  into  a 
compt  and  reckoning  ;  and  that,  cinte  om'na,  the  petit  oner  fiiouid 
'^''.  obliged  to  denude  in  her  favours.  This  the  petitioner  denied, 
^'^^  Lkeways  iafifted,  that  the  purfuer  had  no   tide  to  maintain 

B  the 
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the  aalon,  un^efs  (lie  fl^owca  to  what  extent  Sir  r.trick  h:A  palJ. 

rr  heen  cUarcflal  as  cautioner  for  C^ir/:.  ,,     .„      .      •,„», 

TleLor  1  Ordinary,  of  this  date,  pronounced  thefollow.ng  m'er  o- 

uT  ,  .in.r  coVn  'ercd  the  above  debate,  mutual  memorials 

cutor  :  •'  .^^'''  -.;°'^f '^^     the  defender,  in  virtue  of  her  titles 

;;  ^Id;   '^::.    ana'p;;'::^.^  .n  vir..;  of  a.  decreet  .UVm. 
ouncicci      1       ,  r  ^     j^^   ^^^    property   of    the 

;    \"?  he  fo    cited    Hate  ot  Cro,.!^.tr.      Finds,  that  the  pur- 

:;  ;^^  "Ce^ui^a^-inW,  that  the  detender  n.dl  denude  ot 
"  hk  debt  n  her  favour,  excepting  in  fo  tar  as  the  laul  purfue 
"  Si  inn  ua  dirtrefs  or  payment  of  the  debt,  for  the  relict  ot 
..  '  !  h, tr  Pa.nk  lUnb.r  ,ot  a  conveyance  from  a.K-  Fmd^^ 
"  that  the  nu.fuer  cannot  found  upon  the  r.-ht  ot  ^""^^•.  ^^"P 
"  ^Z\nl  tar  as  the  (l^all  int\rua.  that  hues  was  a  creditor  to 
"  Xilv  Iv-cesmade  under  the  t-U  conveyance  to  him 
/.     /  I  ;r,  r„  far    as  the  faid  nui  uer  ihall  alfo  inltrua, 

We  in    an  accompt   of  charge  and  d.feharge   accovdn-,g- 


to 
Iv." 
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"   Thereafter    upon   a   reprefentation  for   the   purfuers.  and   an- 
r  .r      the  L^lrd  Ordinary  pronounced  the  toUowinj^  inteelocutor  : 
!^:1;;'v:ngc':n^ldcredthe^Jpre.entatlon  v.ith   anfwers    .md   agam 
"reviewed    the    former     proceedings,    adheres     to    t..e     former 
»     nt  rUKutor,  in  fo  far  as  it  finds,  that   the   defender,  m   virtue 
»   cf  he       tie  founded  upon,  and  particularly  m  virtue  ot  tne  dc- 
.'  c  eet  furtaining  her  cllim,  is  veiled  in  the   right   ami    property 
"  of  tUdebtui^n  the   forfeited   elbue  of  0.«;.r/r  .  but   varies 
.'  ^he  fubfenuent   part   of  the   interlocutor,    and   finds,  that   the 
..  co^ve>^^   ce  of  this  debt  granted  by  Pla:Js,  was  only  a  nght  lo 
«  Sur    y  tor  the  lums  trulv  advanced,  or  to  be  advanced  by    /«- 
..    ,..  and  Ch,k  tor  VUud\  behoof,  and  was  a  trul\  as  to  the   refi^- 
"      ue  or  reverfion,  which  trull  Inncs  and    Cunk   could    not   tranl- 
.'  fe    to  Sir  Patnck  Dunb.r  :  Finds,  that  the  purtuer  is  entirlec    to 
"     nfill     that  the  defender  thall  denude  in    her    favo.r.  in   lo   tar. 
..  a    t he    ud  purfuer  (hall  inlbua  I„nc<  and  tt, a-  were   creditor. 
"     o  pLs,  Jnd  that  the  is  not  obliged  to   inllrua   to   wha     ex- 
-  tent  Sir  r^t.ck  Dunlu,,  was  creditor  to  hvrs  and   Gerk   his   au 
♦'  thors.  and  ordains  her  to   give^  in  an  accumpt  ot  charge  ana 
"  difchlrgc  thereof  accordingly."  Agaii-'t 


L     7     ] 

Aga'inft  this  interlocutor,  both  parties  preferred  reprefentations, 
which  were  both  reFufed  by  the  Lord  Ordinary  ;  and  both  parties 
having  preferred  reclaiming  petitions,  they  were,  upon  anfwers, 
bo;h  lekiled  by  your  Lordihips.  And  thus  it  became  a  lettlcd 
point,  that  the  purfuer  was  entitled  to  infift,  the  petitioner  fliould 
denude  in  her  favour,  in  fo  far  as  Ihe  could  inflrucfl  that  Innes 
and  Clark  were  creditors  to  PLinls. 

When  the  cau(e  came  back  to  the  Ordinary,  the  purfuer  exhi- 
bited an  accompt  of  the  liims  advanced  by  /nncs  and  C/aik  for 
Plaids,  without  charging  herfelt  with  any  mtromiffions,  which 
fhe  inlifted  Hie  was  not  obliged  to  do,  and  that  it  was  incumbent 
on  the  petitioner  to  prove  intromiilions  and  would  have  had  a  re- 
mit to  an  accomptant  on  that  plan.  But  this  having  been  oppof- 
ed  by  the  petitioner,  the  Lord  Ordinary  remitted  to  Ludouick 
Grant  accomptant,  to  hear  parties  doers,  and  report  upon  the 
■whole  caufe, 

Mr.  Grant  having  accordingly  done  fo,  the  petitioner  gave  ia 
objeiftions  chiefly  againft  an  article  in  the  report,  giving  an  opi- 
nion, that  the  purfuer  was  not  to  be  charged  with  the  6000  merks 
bond  above  mentioned,  as  to  which  it  is  unneceflary  to  fay  any 
thing  in  this  petition,  the  queftioa  being  (lill  intire,  and  depen- 
ding before  the  Lord  Oidinary. 

The  petitioner  having  inhfleil,  that  the  purfuers  fhould  charge 
themfelves  with  107  i  /.  Sc-jts,  with  infcrefl:  from  1694,  for  which 
Pla'ids  was  preferred  on  the  lands  of  Wejlerdale,  purchafed  by 
WiU'uim  Innes  for  Ulbjhr,  which  fum  with  intereft,  was  uplifted 
by  Innes  and  Clark,  and  alhgned  by  them  to  the  purchafer,  by  dif- 
poiition  dated  6th  and  24th  November  17  10.  '1  he  report  gave  no 
opinion  as  to  this  point,  but  kept  it  open  in  refpe6t  a  diligence 
had  been  granted  lor  recovering  the  laid  dilpofition^. 

The  purfuers  had  itrenuouily  controverted  this  article  being 
charged  againft  them  ;  but  the  defender  having  providentially 
dilcovered  this  diipofition.  owing  intirely  to  the  accident  of  her 
former  doer  fVillLim  Budi(e  being  alfo  doer  for  Ulbjler,  Ihe  pro- 
duced this  difpofition  along  with  the  objecflions,  which  put  an 
end  10  any  queUion  upon  this  point. 

As  the  repoit  faid  nothing  a'  out  charging  the  purfuers  with 
the  houfes  in  Invemefs,  the  petitioner  in  her  objedlions  ftated  the 
reafons,  to  be  afterwards  explained,  for  charging  the  purfuers  with 
tiiem. 

The 


f     8     3 


jun?i^       The    piirfucrs    having    made    anfwers    to   thefe  ohje(5^!ons.  the 
'^^^-     Lord  Ordinary  pronounced  the  followinL,^  interlocutor:  "  The  Lord 

Ordinary  havinti;  conlidcretl  the  acconiprant's  report,  vvitli  tlie 
"   reprefeiitation  for  the  defender,   and  ohjeclions  for  her,  and   the 

aidwers    for  the    purluer,   rejiels  tlie  obji'dions,  and  approves  of 

the  report  ;  and  appoints  botli  parties  to  give  in  memorials  on 
"  the  quellions  ftatcd  by  the  accomptant,  for  the  Lord  Ordinary 's 
*'  opinion." 

The  points  in  the  accomptani's  report,  referred  f  >r  a  further 
hearing  before  the  Lord  Ordiniry,  were  three,  vz.  Fion  what 
period  the  (-urfuer  was  to  be  char^'ed  with  the  rents  ot  Cntnijftv, 
whether  from  tiie  1719.  when  th.*  purfuer  admitted  Sir  P.;/' /c/t 
Duiib.ir  attained  the  polfeirion  in  conftquence  of  the  difpofi'ioii 
fiom  Cliirk;  or  from  the  1  70';,  when  PlaiJs  conveyed  the  n  to  Iniet 
z\v.\  Clark;  or  from  the  i^>94,  t!  c  conenccinent  of  PL.iJ\  owrx. 
right,  as  he  alllgncd  the  trull^es  to  all  riie  bygone  m.iils  ird  i  u- 
ties  ?  zJ\y,  At  what  rate  the  vicinal  was  to  be  convertCvl  in  .ic- 
compting.  And,  3^//y.  In  what  manner  tiie  value  ot'  tiie  lands  was 
to  bs  afcertained  and  accounted  for. 
July  14.  Memorials  having  bjcn  accordingly  given  in,  the  Lord  Oxli- 
1768.  nary  pronounced  t!ie  following  interlocutor:  *•  The  Lord  Ordi- 
"  nary  havmg  confidered  the  memorial--  tor  both  parties,  finds, 
"  that  th.e  puriucrs  are  only  obliged  to  account  for  the  rents  of 
"  the  lands  of  Cnmishy,  from  lVJj.(/\n.lay  i  7  r  9,  in  refpecl  the  de- 
"  fender  offers  no  proof  of  an  earlier  polK-irion  by  /««-/  .ind 
"  CLnk  the  original  trullees,  and  (liows  no  fulScient  caufe  fjr  reft- 
"  ing  upon  bare  prcfumptions  of  an  earli.r  polRlIion.  Finds, 
"  that  the  vicinal  rent  muU  be  converted  at  the  rate  of  the  liars, 
•'  r.nlcfs  the  ilef'endcr  will  undertake  to  prove  tlie  current  pric.-s  of 
•'  vidual  for  the  feveral  years  in  quellion  :  Finds,  that  the  con- 
•'  veyance  from  Itinei  and  C.rk  to  Sir  Patrick  Diinhur  imported 
"  only  a  right  in  fecuriry  ;  and  tlierefore  there  is  no  room  for  de- 
"  tcrmining  the  third  quellion  propolcd  by  the  atcomptanr,  1;;:. 
"  in  what  manner  the  value  of  the  laid  laiuU  ib  to  bj  alcjrtain- 
"  cd  anil  accounted  tor." 

The  petitioner  rcprcfentcd  ngainft  the  inttrlocntor  of  the  15th 
of  Jit-e  I7<^)8,  in  which  Ihc  inliilcd,  that  the  pulher  Ih  luKi  ,;c 
charged  with  the  rtooo  merles  bond,  ami  the  1071  /.  Scots,  with 
iiitcrcll,  as  to  which  lafl,  the  purfucr  in  her  aniwers  only  contro- 
verted quoad  the  intcrelt,  and  along  with  this  reprelei-.ration  the 
petitioner  produced  the  figncd  invcntary  of  P'nJi's  pipers,  to 
be  af:erwardi  particularly   mcmioncd,  and   Iho  iuGllcd,  that  '^'ds 

put 
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put  an  end  to  the  purfucr's  demand  altogether,  till  flie  either  re- 
flored  the  papers,  Ihowed  what  had  become  of  the  fubjeds,  or 
elfe  accounteii  for  the  fums  the  truftees  ought  to  have  recovered  in 
confequence  of  them. 

The  purfuers  made  anfwers,  in  which  they  oppofed  all  the  de- 
mands of  the  reprefentation,  except  with  rcfpecR:  to  the  107 1  /. 
Scots ;  and  the  Lord  Oordinary  found,  "  that  the  artic'e  of  107  r  /.  •J'i'Jg^  ' 
"  Scots  muft  be  charged  againfl:  the  purfuers,  and  in  ftatiiig  the  ac- 
"  compt,  muft  be  imputed  as  a  payment  niade  by  Plaids  of  the 
'^  fums  advanced  by  Lines  and  Clci' k  for  his  behoof  ;  in  all  other 
"  points,  refufes  the  defire  of  the  reprefentation,  and  adlieres  to 
"   tlie  former  interlocutor." 

The»  petitioner  prefered  a  reprefentation  againft  the  interlocu'or 
pronounced  on  advifing  the  memorials,  in  fo  far  as  it  finds  the 
purfuers  were  only  liable  to  account  for  the  lands  of  Wcji  Cannis- 
by,  from  Wbitfu.iday  171  9  ;  and  alfo,  a  reprefentation  againfl  the 
above  interlocutor  of  the  26th  July  1768.  The  purfuers  made  an 
anfwer  at  once  to  both  reprefentations,  in  which  they  agree,  that 
not  only  the  principal  of  the  1071/.  Scots,  but  alfo,  intereft 
fliouKi  be  charged  againft  them  ;  and  the  Lord  Ordinary  of  this  Nov.  19. 
date,  was  pleaied    to  refufe  both  reprefentations.  1768. 

Thereafter,  at  a  calling  of  this  dare,  the   purfuers   obtained   a  Nov.  2j. 
remit  to  the  accomptant    ''  to  make  up  an  accompt   betwixt  the  '' 
"  parties,  agreeable   to    the   interlocutors    in    procefs,  and  to  re- 
"  port  the  fame,  together   with   his   opinion,  what  the   trullees 
"  fhould  have  as  a  gratification  for  their  trouble." 

The  petitioner  mull:  fubmit  the  above  interlocutors  to  review, 
fb  far  as  thev  find,  i//.  That  the  purluer  may  infill  againfl  the 
petitioner,  without  either  refloring  the  papers  contained  in  the 
figned  inventory,  fhowing  what  became  of  the  lubje(?ts,  or  ac- 
compting  for  the  fums  they  ought  to  have  recovered  in  confe- 
quence of  'them. — -dly.  In  fo  far  as  they  find  the  purfuer  is-  not 
to  be  charged  with  the  houfes  in  hi'vemefs. — And,  lojily.  In  fo 
far  as  they  hnd  that  the  pu"fuer  is  only  to  be  liable  to  account' 
for  the  rents  of  Wejl  Cann'isby  from  Whitfunday  i  7  i  9. 

In  the  entrance,  the  petitioner  innft  obfei  ve,  that  there  cannot 
be  a  more  unfavourable  and  ungracious  plea  than  that  maintain- 
ed by  the  purfuer  in  this  caie  ;  and  that,  whether  it  be  confider- 
ed  in  io  far  as  her  own  right  goes,  or  that  of  her  authors.  In  fb 
far  as  her  own  right  goes,  becaufe  the  purfuer  lay  by  during  the 

G  whole 
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whole  tedious  I'lrigation  bcrween  the  perltio-er  and  the  crown; 
and  would  now  reap,  at  a  lin^^lc  (hoke,  the  frmrs  ot  ti.e  pcntio- 
ucr's  immeni'e  expence  and  trouble  in  that  affair.  And  as  to  tlie 
purfuer'b  pica  in  right  of  her  authors,  it  is  as  unfavourable  in  a 
double  view  ;  f.)r  the  petitioner  is,  as  has  been  already  Hated,  m 
the  rii^iit  ot  Plaids  ;  and  tlie  purfuer,  in  the  characler  «if  /mies 
ami  Cuirk,  trultees  for  Plaids,  is  wantin^r  to  take  Phiids'a  ellatc 
from  him,  and  to  make  it  go  m  payment  of  their  debts:  And  as 
to  Sir /'j//zVW-)«M*<J''s  ri^ht,  there  is  no  evidence  th.it  he  ever 
paid,  or  vva:>  dillrclHd  for  a  ihdling  on  account  of  Clark;  and  iC 
is  clear,  he  has  no  ih^do-.v  of  a  title  to  I/iius's  half,  thou^li  iC 
may  be  true,  that  tlie  petitioner  is  not  properly  intcielled 
to  make  the  obicclion  ;  (o  that  it  is  clear,  in  this  caie, 
that  the  purfuer  is  taking  the  law  of  the  petitioner;  and, 
as  it  is  a  maxim,  that  he  who  takes  equity  thould  give  e- 
quiry,  fo  it  equally  ought  to  hold,  that  he  who  takes  law  ihoi.ld 
give  law;  that  is  to  fa v,  the  petitioner  is  not  iiititled  to  found 
upon  equitable  coal\ruaions  or  prefumpiions ;  but  as  her  demand 
is  founded  upon  rigorous  law,  the  rules  of  it  mull  be  adhered  to 
in  trving  the  purfuer's  difFerent  claims. 

Tlie //^  point  that  the  petitioner  fubmits  to  review,  is  that 
part  of  the  inteilocutor  v^hich  over-rules  the  petitioner's  objecti- 
on, that  'he  puifucrs  cannot  be  heard,  till  they  either  reftore  the 
papc:s  contained  in  the  invcntaries,  or  Ihow  what  became  of  the 
fubjeifls,  or  account  for  the  fums  they  ought  to  have  recovered  in 
confcquence  of  them. 

Tiufe  invcntaries  were  not  'recovered  and  produced,  till  fome 
progrc(s  had  been  made  in  the  cauie,  and  not  till  alter  repeated 
feaidies  had  been  made,  whi..h  was  owing  to  the  very  particular 
fituation  of  the  petitioner,  iully  explained  in  her  former  p  pers. 
Thefe  invcntaries,  with  the  receipts  upon  them,  are  aniuxcd  to 
this  petition.  The  purfuer,  till  they  were  protluccd,  denied  that 
any  luch  had  cxiaed,  which  ihows  what  regard  is  to  be  paid  to 
their  averments,  however  bold.  After  they  were  produced,  the 
purfuer  blamed  the  petitioner  for  keeping  them  up  fo  long,  and 
aftr.bed  the  ddav  to  the  petitioner's  apprchenfion  of  their  making 
againll  her  withVefped  to  the  6000  nierks  bond,  as  that  is  not 
mentioned  in  them.  .  . 

But  this  is  altogether  affce^ed.  It  appeared  from  wntmgs  111 
proccli..  that  invcnt-Jrict,  had  been  made  up  and  delivered  to  the 
*^  irullecs, 


I 


[  '^  ] 

truHees  and  the  petirloner  was  all  along  defirons  to  find  them  ; 
bur  that  was  impoJible,  Worn  the  confufion  her  papers  were  m, 
o.vootoherrecalMrrr.at.on.  The  vvaymuhich  the  petitio- 
ner came  to  have  them  among  her  paper.,  was  in  confequence 
of  the  proceTes  ot  ex  nbitlo.i  and  others,  rai(ed  by  Mar- 
Jnrei  the  daughter  o^  Pl.uls.  agiinft  Innes  and  C^-r^,  and  Sir 
%i^ick  Dunbar;  but  having  i  een  ti.rown  by  among  an  immenfe 
mals  or  oM.er  papers,  ihev  iur'^e  i  there  tor  a  bng  time,  and 
vvcre  nor  diilovered    by   the   petuioner'.   a^ent  tUl   atter  repeated 

^'""•The  firft  it  will  be  obferved.  Is  a  regular  inventory,  of  eveti 
date  with  the  firll  trult  right  granted  hj  PJaUs  to  Inues  and 
Chrk-  It  narrates  the  different  writings  according  to  th^  bundles 
in  which  they'were  bound  up  and  delivered  to  them;  and  a  re- 
ceipt for  them  is  llibjomed,.  ,     ,.  t  c  ^  u 

The  next  n^ventorv  is  quoted  on  the  back,  "Inventory  of  John 
"  Cuthbaes  papers  fent  to  Edinburgh  to  Mondole  S_^\x  July  iliz. 
Mondole  was  Robert  Innes  the  oti.er  truftee,  and  his  receipt  is  as 
follows:  "  The  above  and  within  papers  were  delivered  to  me, 
-  and  are  at  Edu.burgb  in  order  to  their  buhnels  whereof.  This  is- 
.«  receipt  from,  (Signed,)     Ro.  IN^£S. 

Now  ieelng  that  bv  thefe  inventories  and  receipts,  it  is  fixed, - 
that /.n^x  and  C/«r^  received  all  the  papers  belonging  to  P/m.., 
not  only  cha  ters  and  apprifings,  but  like  ^  ays  bonds  ^;;^|°  '^'j"  ; 
the  petitioner  imagines  it  is  clear,  that  fr.e  .s  wed  founded  m  hei 
fi,a  ground  of  reclaiming,  as  it  is  furely  mcumbent  upon  the 
purfuers  to  reftore  thele  papers,  or  account  tor  the  turns  they 
ought  to  have  recovered  in  confequence  ot^them,  cr  otherways 
fl,o,v  what  hec-m.e  of  them  before  they  can  bang  any  charge  a- 
gainft  the  petitioner.  This  is  an  obligation  to  which  tutors,  tac- 
fors    truft-es,  and  all  perfons  acling  for  others,  are  fubjea. 

I,;  fo  tar  as  the  petitioner  can  Ihow  a  pa.  ticular  intromitrion 
had  bv  I.nes  and  CLvk,  that  mult,  no  donb-t.  lo  tar  cimindh  the 
particular  turn,  which  the  purluer  can  tbow  they  aclvanced  tor 
Plaih-  but  further,  the  petitioner  humbly  apprehends,  that  thu 
purfuer,  m  the  right  of  Innes  and  Clark,  can  bung  no_  charge  a- 
^ainft  her,  till  they  account  for  their  introm.ffions  with  the  pa- 
pers fixed  upon  them   by   the  receipts   above  mentioned,  taat  is. 
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cither  refliore  the  papers,  account  for  the  contents,  or  fliow  what 
has  become  ot  them. 

The  purfuer  ohjccted,  that  the  writings  contained  in  the  in- 
ventory, relate  to  the  debt  on  the  eAate  of  ,\.Vk,  which  is  ftill  ouc- 
ftanding,  and  the  rubje(5l  of  the  prefent  quellion. 

So  far  as  the  writs  relate  to  the  debt  in  qnellion,  the  anfwer  is 
no  doubt  good :  But  it  will  be  oblervcd,  that  the  inventory 
contains  many  other  writings  that  have  no  relation  to  that  debt, 
and  particularly  a  number  of  bonds. 

The  purfuer   faid,    thefe  bonds    were  m.v  long  ag  •>  prefcrlbed. 

But  it  is  no  anfwer  to  fay,  the  bonds  are  iij^u  prefcribed. 
Could  the  purfuer  have  faid,  that  the  bonds  were  prelcribed  at  the 
date  of  the  inventory,  that  might  have  been  Ibme  defence  or  ex- 
oife  for  not  jiroducing  them,  or  being  accountable  for  them; 
becaufc  the  defence  ^i'  preicription  might  have  hindered  their  re- 
covering payment  of  them  ;  but  as  the  bonds,  from  their  dates, 
appear  not  to  have  been  prefcribed  at  the  date  of  the  inventory 
or  trud  rights,  it  is  a  jell  to  fay,  that  their  being  now  more 
than  forty  years  old  can  aff:)rd  the  purfuer  any  defence  againll 
her  being  accountable  for  them,  in  conlequence  of  the  receipts 
granted' by  her  authors.  The  prefumption  arifing  from  the  not 
tlelivery  is,  that  the  truftees  recovered  the  contents,  and  thereupon 
gave  up  the  bonds  tlifcharged  to  the  feveral  debtors. 

With  regard  to  the  lecond  inventory,  and  receipt  iipon  it, 
the  purfuer  objeifled,  that  it  was  improbative,  and  prelcrihcd  ; 
and  that  it  does  not  appear,  that  the  writings  therein  contained 
belonged  to  Phiih,  or  that  the  Robert  Inncs  who  figneil  the  receipt 
was  Innes  of  MonJoli,  one  of  tiie  rrurtees. 

But  it  is  thought  thele  ohjccflions  will  have  very  little  weight, 
when  the  inventories  and  receipt  are  periiieil  ;  it  is  obvioully  the 
fLiblLri])tion  and  the  hand  writing  of  the  fame  Robert  Junes,  wiiofe 
hand  writing  and  lubfcription  appear  fo  frequently  to  the  other 
documents  in  procels  ;  and  from  the  title  on  the  back,  and  tiie 
defcrii-tion  of  the  writings  thcmfelves,  it  is  clear  tliey  mult  have 
belonged  to  PLiiJs. 

As  to  the  prefcription,  it  cannot  apply  to  a  cafe  ofacompt 
and  reckoning  :  For,  ib  long  as  the  purfuer's  aclion  for  advances 
under  the  trull  can  fubfill,  the  documents  of  tlieir  intromilhons 
mull  alio  remain  in  force.  Many  of  the  voucher^  of  advances 
founded  on  by  the  purfuer  would  at  this  time  of  day  he  pre- 
fcribed, and  can  only  be  fupportcd  by  the  trull  difpofition,  as,  ad- 
vances 
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ranees  made  under  it ;  and  it  would  be  extremely  hard  and  un- 
juft,  if  the  documents  of  the  intromiflions  of  the  truflees  iliould 
not  liave  the  fame  fupport. 

It  was  further  objeded  for  the  purfuers,  that  this  inventory- 
was  not  complete,  and  that  it  feemed  only  to  be  a  part  of  one,  as 
it  began  with  an  item. 

Whether  this  inventory  17 12  contained  any  more  writings, 
the  petitioner  cannot  fay:  If  it  did,  the  purfuer  is  fo  far  lucky  ; 
for  if  it  had  contained  more,  the  charge  againfl  her  would  have 
been  greater  ;  but  it  furely  cannot  avoid  \knJole\  obligation 
with  refpe(5l  to  what  is  fixed  upon  him,  that  the  petitioner  has 
accidentally  loft  a  part  of  the  document  that  would  have  enlarged 
the  charge. 

The  next  point  which  the  petitioner  propofes  to  fubmit  to  re- 
view, is  that  part  of  the  interlocutor  which  finds,  that  the  pur- 
fuers are  not  to  be  charged  with  the  houfes  in  lii'verne/s. 

The  petitioner  humbly  apprehends,  the  purfuer  ought  to  be 
charged  with  them  ;  becaufe,  in  the  Jir/i  place,  there  is  an  article 
in  the  firft  inventory,  bearing,  "  afledatlons  of  umquhlle  John  Art.  21. 
"  Cuthberfs  borough  lands  of  Invernefs ;"  which  dcmonftrates, 
that  Lines  and  Clark  took  the  management  and  poireilion  of  thefe 
houfes,  as  well  as  of  the  other  fubjefls. 

idly,  There  is  an  article  in  Iimes''s  accompts  produced,  ftating, 
for  "  going  to  Inverfiejs,  and  ftaying  there  for  four  days,  in  order 
"  to  fell  John  Cuthbert'j  houfes." 

Lafily,  It  is  inl^ru6ted,  that  Innes  and  Clark  adjudged  thefe 
houfes,  and  they  have  not  the  adjudication  to  produce  ;  which 
ihows  that  it  has  been  given  up  to  the  purchafer,  as  it  was  the 
radical  title  to  thefe  lubjeds. 

The  petitioner  fubmits  to  your  Lordflilps,  if  thefe  clrcum- 
ftances  do  not  afford  the  ftrongell  prefumptive  evidence,  that  Innes 
and  Clark  did  fell  thefe  houfes,  and  that  it  is  fufficient  to  make 
them  accomptable  for  them. 

1  he  lali  point  to  be  fubmltted  to  review,  is,  from  what  period 
the  purfuers  are  to  accompt  for  the  lands  of  Wefl  Cannisbny,  The 
Lord  Ordinary  has  found,  that  they  only  are  fo  from  1 7  1 9,  when 
Innes  and  Clark  conveyed  them  to  Sir  Patrick  Dunbar. 

Upon  this  point  it  will  be  obferved,  that  Plaids  conveyed  to 
Innes  and  Clark  thefe  lands  which  had  been  adjudged  to  him  in 
1 694  ;    and  that  in  the  difpofition  he  affigns    his  truftees   to  the 

D  rents 
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r.,Ks  from   WhUf"-'''^  ■ '^W,  when  l-.is  o^n  right  ^"■""['f""''; 

L,-  in  their  riehr  were  in  poUeinon  lu  1719,  ^^  is  clear,  that  t  ity 
xnu(  be  prciWl  to  have  been  u.  poir.ffion  r./.o  trom  the  da  c 
nf  their  n^h^rom  Plaids,  and  accomptable  for  the  whole  intcr- 
ot  their  right  Jioni  z-         ,  ^^^^^  ^^       ^^^^^  ^^t 

'""a^iCb'lut  ^:   t    i    ai^'cted    they   got\  right   to 

2I^:i^^^^^^o.  aaually  fo.lo.ved  upon  that  right 

h    ;  eTmption  certlly   is.  that  the  poQelhon  was  he  d    hoo^ 

''^ic  tl^Oier.    in    anfVvcr  to   this,    obO^rved,  that   the   trvirtees 
.vere   only   liable   tor  their   adual   intromUl.ons,  not  for  omillx- 

"liut  it  is  not,  with  fubmimon,  obvious,  of  what  ufe  this  ob- 
fer  atln  can  b;  to  the  purfuer.  Had  it  "Otbcen  proved  or  ad- 
n^irted.  that  polTeffion  had  followed  upon  the:r  right,  thev  would 
not  ha^e  been  liable  for  any  part  of  the  rents,  nor  quarrel  able  to 
ne^li^ence  or  inattention:  So  far,  no  doubt  the  provWointhe 
trul  d'lpofition  would  protect  them.  B  it,  after  it  is  proved  and 
Xitted.  that,  Je/..^ll  poircrion  followed  u,  on  ^^^^^ight    tha 

proviio  can  have  no  influence  upon  the  n^>^^^^°'^'  ^  "'V'  *  V;o- 
riod  their  nolU-lhon  iTiall  be  held  to  have  commenced.  Such  pro 
vi^o  i  tru  difpofuions  was  never  meant  or  conltrued,  fo  as  to 
d cdroy  or  dimlnUh  the  natural  and  uiual  confluences  aiu^  in  - 
rences  drawn  from  legal  preUunpt.ons.  And  if  u  bci  ^'ffV^ 
ihmntion  as  the  petitioner  humbly  conceives  it  undoubtrdly  is 
t  u^r^^rdn  fouid  in  podeffion  of  a  fubjed,  is  to  be  prdumed 
fo  l-ive  blen  in  polllirion  from  the  .late  ot  the  right  on  which  he 
to  hav.  Dccn        1  ^   ^^.^^_.  ^^^^^^^  account  tor  the 

^u  ^;he^  hnds'  f^w7-.  th^  date  of  the  r.,ht  to  the  tru- 

'^'^;  Pntruk  D.nb.r.  right  cannot  be  coiifidered  as  ^^^^^Jj^^ 
detached  right  ;  it  flowed  from  Jnncs  ^f  ''^''^^^ ^:J  "^^ 
polTeflion  was  their  poflcilion.  Indeed,  ^''■"'\''''''\^-\';j^'l^^^ 
dtfponcd  to  Sir  Patnck  ia  1 7  -  %  -^  P«-^"y  good  cvkIcikc  of  u  dt 
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that  they  were  prevlouny  in  poff.ffion,  as  no  man  would  readily 
UAone  to  another  what  he  himfelf  was  not  rofleiled  of;  and 
diipone   I  variety  of  corroborative  circumftances.     The 

''^^^"n  facihty  of  P/../.  renders  it  xmrrobable,  that  he 
rJrrerer'he  Its:  And  accordu.gly  we  lee  that  fron. 
T^^to  T^io  he  had  not.  Is  it  then  any  more  to  be  ^uppofed, 
luVe  would,  from  ,7-  to  .y-/  BelKles,  Innes  .ndGlark,  the 
nu  luer  alledges,  were  creditors  m  great  lun.s  to  P/.n^.  ;  and 
fh  fore  i  ncredible,  that  they  would  not  take  polfeffion 
e?^.'»/p''iWM?«  upon  tne  uccu  1  /  1  v^  ,,.  r-  1  /■  l,..l,  tr.  <i,\r-  P,i~ 
from  a  claufe  that  occurs  in  the  diloofition  by  Clark  to  Sir  i^a 
/  K-T  in  7  . 9.  By  that  deed,  CUk  was  anx.ous  to  convey  o  or 
ParS  all  right  and  title  whatever  he  had  ;  and  yet  he  only  af- 
C^ns  him  o  the  mails  and  dut.es  of  mf  Canmsbay  ^^-f^hfu- 
ligns  h  m  to  obferved,  that  he  himfelf  had  been 

S  'ii'lo  rr  :^ils   and    duties  by  Fl^ls    from  ^.,«.J. 
I-  M    which   is   real   evidence,    that  Clark   had  uphtted    all    the 

nttt  on  that  period  to  1719;  ^---^^' ,f  .^^^^^ '?^  "h'  W 
u  fted  but  m  Lho,  he  undoubtedly  would  have  affigned  them 
to'  Sir  Patrick,  to  whom  he  was  anxious  to  convey  every  thing. 

Sowev  he  petmoner  has  no  occafion  to  relort  to  corrobo- 
ratUrcTrc  mftances;  becaufe,  as  it  is  admitted,  that  poiTeffion 
did  follovv  upon  the  deed  1710,  the  legal  prelumption  certainly 
is,  that  it  took  place  from  the  date  ot  the  rjght. 

The  petitioner  has  only  to  add,  that  there  is  he  mc.  ..aion 
for^ivi^'  force  to  legal  prelumption  upon  this  and  the  other 
Z-Ison  accouut  of  ^the  \mpolIlhiUty  of  the  petitioner  being 
abH  t'o  brln.  any  direa  proof:  All  the  papers  and  vouchers  of 
P  ;../    w        givei  up  by  him  to  his  truftees,  and  by  them  to  oir 

^^nc^Dun^^r  ;  fo  ^that  the  P---^ ---\SirfoTher7o" 
dence    and   the   lapfe  of  tinie  renclers  it  impraaicable  tor  hei  to 

W  parole  evidence  as  to  thefe  intromilhon=  :   Whereas  Sir  P.- 

1:^ Dunbar,  who   confeffedly   poffeiled  fmce  the  '71 J  ^^^^ 

daughter   the   purfuer,  who   lives  in  that  country,  and  is  lull  m 

•  pSlm,  could    be    at  no   lofs    to  condefcend    upon    thofe  who 

Were  in  poileffion  for  the  period  in  dilpute,  if  it  was  no.  tue  tru 

flees.     The   bold   and  obftinate  averments  of  the  purfuer  in  this 

cafe    ought  to   have    no  fort  of  regai-d  paid  then.,  -J^-J  W 

been   redargued  from   time    to   time  by  ^-^^^^^^1    ev^-^^^;- 

Thus,   diey   denied,  that   ever  any  mventary  had  exifted.     N.17, 
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tl^cy  for  a  long  time  denied  that  they  ought  to  be  charged  with 
the  1 07  I  /.  Scots  above  mcniioncd,  or  that  they  had  ever  received 
it.  And,  in  their  printed  anf\vcrs,  page  20.  ihey  fay,  "  As 
*'  there  is  not  the  vellige  of  evidence  pro.iuccd,  that  they  had  a- 
"  ny  intromidion  with  this  fum,  it  is  amazing  the  tlefender 
•'  fliould  take  the  hberty  ftill  to  peifift  in  this  averment :  "  The' 
afterwards,  U[X)n  recovery  and  producliou  of  the  difpofition  to 
Ulb/icr,  they  were  obliged  to  allow,  that  both  principal  and  in- 
terert  were  to  be  charged  agninll  them.  From  all  wliich,  it  is  e- 
■  vident,  that  it  would  be  extremely  hart!  and  unjuft  to  allow  the 
purfuer  to  give  in  only  an  account  of  charge  againll  PlaiJs,  with- 
out accounting  for  any  intromiifions,  or  ihowing  what  had  be- 
come of  his  effects  ;  and  that  the  petitioner  fliould  be  put  to 
prove  direiftly  the  precife  extent  of  their  intromiirions,  other- 
ways,  that  the  whole  ot  their  charge  llioulJ  be  fuRained. 

May  it  therefore  pie  a fe  your  Lordjlj'tps  to  rcuieiv  the  Lord  Or- 
dinary s  interlocutors  ;  and  to  find,  that  the  pui/uets  can 
brin^  no  charge  ngainjl  the  petitioner,  till  they  either  rejlore 
the  papers  contained  in  the  inventories  aboi'C  mentioned,  or 
Jhoiv  ivhat  became  of  them,  or  account  for  the  Juins  thei 
ought  to  have  recovered  in  coufequence  of  them  ;  2do.  To 
find,  that  the  purfuer s  mufl  account  for  the  houfes  in  In- 
vernels  ;  as  aljo,  for  the  rents  of  the  lands  of  Cauniibay, 
from  i6<;4,  or,  at  leafl,  from  the  1710. 

According  to  juflice,  ci'f. 

JOHN  MACLAURIN. 


Co  r  Y 
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Copy    INVENTORY  of  the   PAPERS 

belonging  to  Mr.  John  Cuthbert^  given  up  at 
Torres^  \t)th.  A/igujt  i/-^  Years,  contained  in 
tlie  Bundle,  No.  1. 

"D  Egiftrate  obligation,  Punbar  fo«/r^  Sinclair,   \6^<). 
-"■^      Bond,  Laird  Mey,  dared  December  4th,    1656. 

Regillrate  obligation,    Alexander   Dunbar    contra   Sir  WilUaiTii 
Sinclair,    1663. 

Horiiin,;;,  Dunbar  contra  Sinclair,    1 6^^. 

Horning,  Dunbar  f&nf'a  Sinclair,    i66r. 

Inhibition  and  arreftment,  Dunbar  contra  Sinclair,  and  execu- 
tion thereof,    1663. 

Caption,  Dunbar  ro«/^ri3  Sinclair,   1663. 

Siunmons  of  removal,  Dunbar  contra  Sinclair's  tenants,   l<^75- 

Caption.  Dunbar  contra  the  laid  tenants,   1675. 

Apprinng,  Dunbar  contra  Sinclair. 

Warning,  Dunbar  contra  the  faid  tenants,    16^^. 

Horning,  Dunbar  contra  the  fuperiors. 

Execvition,  Dunbar  contra  the  bilhiop  of  Rofs,  e^r. 

Execution    of    appriling,    Dunbar   contra   Sinclair,     1663    and 
1664, 

Double  adl  contra  Smith  of  Bracco,  and  others,    1^74. 

Extract  difpofition,  Provoft  Dunbar  to  Provoft  Cuthbert,  i  674. 

Execution,  Dunbar  contra  Bilhop  of  Caithneis,   1664. 

Execution,  Dunbar  cor.tra  the  executors  of  Caithnefs,   1664, 

Special  charge,  Dunbar  c^/jz/r^  Sinclair,    1663. 

Execution    of   appretiation,    Cuthbert    contra    Sinclair,     1663 
and    166^. 

Horning,  Alexander  Cuthbert  contra  tenants  of  Mey. 

Kdi.,  Dunbar  contra  Smith  of  Braco,  and  others. 

Double  difpofition,  ditto  to  Mackenzie. 

Fxtrad  obligation,  Mey  to  Alexander  Cuthbert,   i6(5'3. 

Precept,  Cuthbert  fo?2//vi  Mey,    1^62. 

Execution,  Cuthbert  contra  the  Billiops  of  Murr-ay  and  Caith- 
nefs,   I  664. 

Execution,-  Cuthbert  on  horning  contra  Earl  of  Caithnefs. 

E.  PAPERS 
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PAPERS  contained   in  Bnndle,   No.  II. 

Extraa  obligation,  Polfou  rontra  Sinclair  and  cautioner,   1667. 

Inarument,  Pollbn  conlr.i  Sinclair. 

Precept,  roUon  coiitni  Sinclair  and  cautioner,    1661. 

Horning  upon  the  fame,    1662. 

Caption  thereupon.   i6<<;.  .^       .         „    r  n  ir 

Extraa    allignation.  dlfpofi/ion,    ratification,   Rofs   to    Polfon, 

^    Mignation    and   ratification,    Rofs   and    Polfon    to    Guthbert, 

166^.  . 

Extraa  alTignation.  Polfon  to  Polfon,  1662. 
Special  charge,  Polfon  ««/r-;  Sinclair  1663 
Kxtraft  allignation  and  traullation,  Polfon  of  Markncis  to  Pro- 

voft  Guthbert,    \^'7i- 

Horning.  Guthbert  covCa  Superiors. 

Letters  of  apprifing,   Guthbert   contra  Sinclair   and   cautioner, 

1668.  _  -  _    . 

Execution,  Guthbert  cotitra  the  biRiop  oi  Kols. 
Horning,  Guthbert  contni  Superiors,    i  (>6^. 
Horning,  Guthbert  coK/rn  Sinclair,   I  A62 
Diligence,    Guthbert   conira    the    Laird   of  Mey,    and    others, 

j68t.  ' 

Execution  fonrra  fundrv  perfons,    1076.  ^.     ,  .      „ 

Summons   of   declarator   contra  Sir  William  Sinclair,  Bracco, 

^■''  c-      1  • 

Gaption,  Guthbert  fo«/'r7  Sinclair. 

Extraa  obligation,  Hart  f.H/'.^   Laird   of  Mey  and  his   cau- 
tioners. 

Special  charge,  Guthbert  to  Sinclair,    1^63. 
Summons,  Guthbert  contra  Sinclair. 

PAPERS   contained  in  Bundle,    No.  III.    and 
No.   IV. 

Decreet   of  apprifing,  Alexander  Dunbar  contra  Laird  of  Mey, 

'^^^•^'  Decreet 
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D«re«  of  cerrificatlon,  Cuthbert  contra  Smith,    «d  others, 

'^^^^'  r         ^;r,ncr    Ctithbcrt  fo«/rrt  Sinclair. 

Scr;ofTtw^o,^;S„gs,  Cu.hber,a.d   Dunb        c^,.. 
the  lair7of  Mey,  amounting  to  at  Martmmas    .6:8,-j4-77 

""Executioa    of    adjudication,    Cuthbm    coma   Lord    Tarbat, 

"a,;  mventary  of  .h=  papers  belonging  to  Alexander  Cuthbert. 

Letters  Cuthbert  to  Cuthbert. 

T  etters  Rofs  to  Cuthbert.  _ 

i=;s"of'^^aCoVr.:n'^^^^^^^^^ 

Note  of  apprifings  agarnft  <f>=  ^^-^^^J^f  t'' \"Xh    tenants. 

p„„pt  of  ">-;;:8  t^^^ytovoft  Dmrbfr    to  W.lha.n  Gor- 
Invemary  of  papers  le^t  oy  riuvui 

.  don. 

PAPERS  contained  in  the  F.fth  Bundle. 
Indrument  of  poffeffion  In  favours  of  Alexander  Cuthbert,  on 

j-Vip  raftle  of  Lochfline.  .  . 

''Tackbetw.xt  Cuthbert  and  Mackenzie     1679. 
Tack  betwixt  Cuthbert  and  James  Rolb,   1679- 
Tack  ditto  and  Reoch,   '^79- 
Tack  ditto  and  Macmartui  Mdlar,   1679. 
Tack  ditto  and  Ronald  Bam     1679. 
Tack  ditto  to  Donald  Rofs.  1679. 
Tack  ditto  to  Walter  Rofs,   1679. 
Tack  ditto  to  George  Rofs,    1^79- 

Tack  ditto  to  Alexander  R°y;/^79- 

Tack  duto  to  Donald  Macwdham,    I  679. 

Tack  ditto  to  William  Macandrew,    1679. 

Tack  ditto  to  Andrew  Ganaw,    1679. 

Tack  ditto  to  Donald  Tailzeor,    i  679. 

Tack  ditto  to  Donald  Reoch,    1679. 

Tack  ditto  to  Donald  Macobert,  and  others,   1(^79-      . 

Tack  ditto  to  William  Macinteer,   1679. 

T^ck  ditto  to  Johu  Macandrew,  1 679.  ^^^^^ 
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Baroa  court  holden  at  Lochfline,  March  i  2tl>  1^79. 

Faclorv  Cuthbcrt  to  Duff".    1679. 

Palt  bill  oF  lufpcnlion,  Ciuh'>ert  contra  Mackenzie. 

Execution   G-athbcrt   contra    Thomas     M.ic^ellas,    and  others, 

i''74-  ,        . 

Inftrumcnt  of  iiuim-itlon,  Cuthbcrt  contra  Maclcoii,    1079. 
Execution  of  warning,  Cuthbert  againlt  Tenants,    1674. 
Accompt   of  deburljincnts,  Cuthbcrt  anent  the  Laird  of  Mey, 

ComiiilTion  Alexander  Cuthbcrt  Co  Mr.  John  Cuthbcrt. 

Information  Cuthbert  to  Gordon,  May  2d  i<^)74. 

Double  bill  of  fufpenfion,  Rofs  and  others,   1679. 

Safnie  Mr    Ilorie  Mackenzie  on  the  lands  of  CadboU.    1679. 

Scroll  decreet  Lady  Kattcr  contra  Tenants  of  May,  1678. 

Here  follows  a  part  of  the  INVENTAK  of  Mr. 
JOHN  C'uTHBF. rt's  PapcTs,  givcii  lip  at  FoR- 
RF.s  tliL'  1  -til  tl^iy  t»f  August  1705)  years,  coii- 
t.ii.ied  ill  tiie  5th  Bundle. 

Contradl  of  wadfet,  ^Lly  and  Braco. 

Baron  court  holdcn  be  Cuthbert,   1^)78. 

Bond  DonaKl  Fediles,  and  other.-,  to  Cuthbert,   1 67 8. 

Bond  RoCy.  and  others  to  Cuchbert,    1678. 

Bold  James  Role  to  Cuthbert,    1  678. 

Bond  Andrew  Ganrie  ta  Cuthbert,  1678. 

Bond  Duir  to  Cuthbert,   1678. 

Bond  James  and  others  to  Cuthbcrt,   167S. 

Bill  V.  urhbcrt  to  the  Lonls  of  council. 

Rental  of  the  lands  of  Catbow. 

Double  luipcnfion  contra  Cuthbcrt,   i^j;?. 

Follows  the  INVFNTARY  of  the  Parchments 
bcloiigiiio-  to  the  (aid  John  Cutubf. rt,  <^iveii 
up  place  and  date  forelaid. 

C'j<  \  apprctiationis  Alexandri  Cuthbcrt,  tcrrarum  infra  fcript. 
jvr   1  pillopum   Ivolhcn.  July  iSth  1 ''>7.1.. 

Carta  apprcriationis  Alcxandri  Dunbar,  tcrrarum inlValcript.  per 
enu'lcm  cjuld.  July  18th  1O64. 

Safinc 
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Safina  Alexandri  Dunbar,  terrarum  de  Cadboll,  terrarum  Infra 
fcript.   A  p.  4.    i^>64, 

Safina  Alexandri  Cuthberr,  terrarum  deKiliimure,  terrarumouc 
infra  fcript.  Auguft  2d  1664. 

Carta  Alexandri  Cuthbert,  terarum  de  Cadboll,  terrarumque 
infra  fcript.  Martii  27,  et  Aprilis  imo,    166^. 

Safina  Alexandri  Dunbar,  terrarum  baronias  de  Mey  et  Canaf- 
bay,  ceterarumq.  infra  fcript.  Aprilis  410  1664. 

Charter  of  confirmation  upon  the  faid  lands. 

Safina  Alexandri  Cuthbert,  terrarum  de  Cadboll,  aliarumque 
infra  fcriptarum. 

Safina  Alexandri  Cuthbert,  terrarum  baroniss  de  Mey  et  Canaf- 
bay,  terrarum  infra  fcript.  Aprilis  4to  1664. 

Charter  by  the  exchecquer,  in  favours  of  Alexander  Dunbar 
March  4.  i  664. 

Charter  by  ditto,  in  favours  of  Alexander  Cuthbert,  date  fore- 
faid. 

Carta  appretiationis  Aleyandri Dunbar,  burgen.de  In vernefs,  ter- 
rarum et  baroniarum  de  Mey  et  Canasbay. 

Safina  Alexandri  Dunbar,  terrarum  aliarumque  infra  fcript. 
cum  pertinen.  l^ecember  1664. 

Carta  Alexandri  Dunbar,  terrarum  de  Cadboll,  aliorumque  in- 
fra fcript.  per  Epifc.  Moravien,  ultimo  et  vigefiino  feptimo 
Aprilis  1664. 

Safina  Alexandri  Cuthbert,  terrarum  aliarumque  infra  fcript. 
Septembris  14  1664. 

The  within  written  page,  and  the  other  two  preceding  pages, 
contain  the  true  inventory  ot  the  hail!  papers  and  parchments  with- 
in and  in  them  fpecified,  as  they  are  given  and  received  by  us 
Robert  Innes  of  Mondole,  and  Mr.  Alexander  Clark,  one  of  the 
prefent  badlies  of  Invernefs,  from  Mr.  Johii  Cuthbert,  heir  ier- 
ved  and  retoured  to  the  deceaft  Mr.  John  Cuthbert  town  clerk  of 
the  faid  burgh  of  I  ivernefs: — In  witnefs  whereof,  the  faid  three 
pages,  with  the  above  written,  are  figned  by  both  parties  at  Forres 
the  15th  day  of  Auguft  1709  years,  vi^ritten  be  Jonathan  Alves 
v/riter  in  Forres,  before  thefe  witnelfes,  Alexan  ier  Cumming  of 
Logie,  Jonathan  Dunbar  of  Tilliglen,  AL^xmder  Hardie  writer  ia 
Fiit.es,  and  the  faid  Jonathan  Alves,  writer  forefaid  ;  fi^'.ned,  Ro- 
bert Innes,  Alexander  Clark,  John  Cuthbert.  Alexander  Chum- 
ming witnefs,  Jonathan  Dunbar  witnels,  Alexander  Hardie  wit- 
nels,  Jonathan  Alves  wicneis. 

F  Copy 
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Copy  1  N  \'  E  N  T  O  K  Y  of  John  Cuthbf.rt's 
Papers,  lent  to  Mo/iJolc  to  EJijibur^h  jtli  July 
iyi2. 

firm,  Bond,  Cutlibort  to  Hu^jh  Falconar,   i^S^. 

Jian,  I'recept,    Alexander  C'uchbert  to  Hugh  t'alconar,    with   re- 
ceipt thereon,    riSSj. 

//c-w,  Difcharj^c  Thomfon  to  Cuthbert,    i6Sf. 

lu-//:.  Precept  Alexander  Cuthbcrt,  tutor,  on   Alexander  Cuthbert, 
James's  (on,   16S7. 

/ti'iu,  Horning  and  poinding  Cuthbcrt  againfl  debitors,   i6S(j. 

Item,  Summons  Cuthbert  againll  debitors,    1683. 

Ileni,  Double  bond  Mr.  John  Cuthbert  to  CuUoden,    1679. 

J/a/i,  bond  Cuthbert  to  l^oifon,   ii^'S^. 

Jlem,  Sufpenfion  and  relaxation,  Cuthbert  againft  commifTaries  of 
Invernefs,    1603. 

Ilem,  Piecept   and    poinding,  B.iiilic  Robertfon  againll  Alexander 
Curhbert,    168?. 

//<fw.  Bond  Cuthbert  to  Stewart,   \(Bi. 

Item,  Caption  Cuthbert  againft  Mackenzie,    1(^90. 

Itan^  Regillrate  bond  Cutnbert,  and   his  cautioner   to  Hugh  Ro- 
bertfon,  1 67  I. 

Item,  Precept  Curhb-Tt  on  Rof;,    i(^)8j. 

Item,  Scroll  decreet,  Marg.uet  I.cflie   agiinft  John   andAlcxmder 
Cuthberts,   1667. 

Item,  Bond  Alexander  Cuthbcrt  to  John  Cuthbert,  with    one   bill 
on  the  hack  uf  the  lame,  85  ami  86. 

//.'/;/,  Difcharge  Keilloch  to  Cuthbert,    l68_). 

Item,  Precept  Alexander  Cuthbert  to  Jean  Frafer,    1(^89. 

It;m,  Difcharge  Mr.  John  Cuthbert   to   Mr.  Roderick  Mackenzie, 
I  686. 

hem,  Or.c  bundle  of  acconipts,  confiding  of  20  pieces. 

hem,  Prcceipt  Alexander  Cuthbcrt   upon  Andrew   Man,    payable 
to  D.ivitl  Cumming,    1687. 

Item,  Precept  Alexander  Cutiibert-Davidfin    to   Alex  uider  Cuth- 
bcrt, J.uncs's  Ion,  to  William  Neilljn,    1687. 

hem,  Precept  Rols  to  Cuiiibcrt,  16S1. 

Item, 
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Item,  Twenty-two  afledations  of  umquhlle  Mr.  John  Cuthbert's 
borough  land  of  Invernefs. 

Item,  Obligation  tutor  Cuthberc  to  his  pupil,   1705", 

Item,  Extract  teftament  umquhile  Mr.  John  Cuthbert,    168^. 

Item,  Ticket  Alexander  Sibbald  to  James  Cuthbert,    I  661. 

Item,  Bond  John  Mackain  to  Alexander  Cuthbert,    1671. 

Item,  Execution  on  horning,  Cuthbert  againft  Mackenzie  of  Tar- 
bat  and  Urquhart  of  Cro narty. 

Item,  Ane  lirt  of  bonds  delivered  to  Mondole  at  Rothes,    1711. 

Item,  Precept  of  poinding  Macintolh  againd  Cuthbert,    1698. 

Item,  Allignation  Thomas  Kincaid  to  Samuel  Cuthbert,   1683. 

Item,  Accompt  of  Mr.  John  Cuthbert  his  funeral  charges,    1683. 

Item,  Receipt  Alexander  Cuthbert,  tutor  to  Sir  Alexander  Mac- 
kenzie,  1688. 

Item,  Affignation  and  tranflation  Balllie  Macintofh  to  Cuthbert, 
I  702. 

Item,  Affignation  and  tranflation   Mr.  David  Polfon  to  Cuthbert, 

Item,  Regiftrate  bond  Alexander  Cuthbert  tutor,  and  his  caution- 
er, to  Mr.  Pohon,   i69r. 

Item,  Report  of  an  adl  and  conimiffion  in  favour  of  tutor  Cuth- 
bert, for  his  pupil,  before  the  baillies  of  Invernefs,  for 
proving  the  rental  of  fome  houfes,  tenements,  i^'c.  da- 
ted 1685. 

Item,  Eleven  pieces  of  accompts  anent  the  tutor's  mifmanagement. 

Ilem,  Charge  John  Cuthbert  and  his  curators  againft  tutor  Cuth- 
bert,   1690. 

Item,  Difcharge  John  Cuthbert  to  Roskine,   i  674. 

Item,  Receipt  of  annualrent  Cumming  to  Cuthbert,    168;. 

The  above,  and  within  papers,  were  delivered  to  me,  and  are 
at  Edinburgh,  in  order  to  thir  buhnels,  whereof  this  is  a  receipt 
from 

(Signed)  Ro.  Innes. 


i 
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ANSWERS 


FOR 


Mrs.  Elizabeth  Dunbar,  lawful  Daughter, 
general  Difponee,  and  Executrix  confirm- 
ed to  the  deceafed  Sir  Tatrick  Dimhar  of 
Northfield^  Baronet,  and  for  y antes  Sinclair 
of  Duran  Efq;  her  Husband,  for  his  In- 
tereft, 


T  o    T  H  E 


PETITION    of   Mrs.    Jane    Hay,    Relid    of 
John  Cuthbert  of  Caftlehlll. 


GEORGE  firfl:  Earl  of  Crow^r/y  having  pnrchafed  Part 
of  the  Eftate  that  belonged  to  the  deceafed  Sir  James 
Sinclair  of  Mey,  at  a  judicial  Sale  before  your  Lord- 
fhips,  was  decerned,  by  the  Decreet  dividing  the  Price,  p^l^^  21  ft' 
to  pay  to  thofe  having  Right  to  two  Apprifings  affedling  that  Eftate,  1695. 
the  Sum  of  515^!.  15  s.  10  d.  v^ith  that  of  331  /.  9  j.  10  d.  both 
Scots,  and  Intereft  from  E'^bitfunday  169^,  and  in  Time  coming, 
during  the  Not-payment. 

William  Innes,  Writer  to  the  Signet,  who  purchafed  another  Part 
of  the  Eflate,  for  Behoof  of  Sinclair  of  Ulbjier,  was  in  like  man- 
ner decerned  to  pay  to  the  fame  Perfons  the  Sum  of  1 07  i  /.  12  s. 
4  d.   Scots,  with  Intereft  from   the  forefaid  Term   of  IVbitfimday 

Thefe  Apprifings,  which  had  originally  been  led  at  the  Inftance      '  ^" 
of  Alexander  Cuthbert  Provoft,  and  Alexander  Dunbar  Merchant  in 

A  Inverncfs, 
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Tnvetnefs,  came  by  Progrcfs  into  the  Perfoii  of  the  dcccafeJ  ^obn 
Culhbat  of  Ptah!s. 

It  is  liiid  in  the  Petition,  Page  2il,  "  That  Phiius\  AfTairs  were 
"  greatly  mifmanagcd  dining  his  Minority  ;"  but  the  Petitioner 
forgets  to  tdl,  that  the  I'crion  by  whom  they  were  milhianaged 
was  her  own  Author,  George  Cutbhcit  of  Cajllchill :  He  was  one 
oi  P/iiii.'i's  Tutors  and  Curators;  by  him  the  Poy's  Ethicatiou was 
totally  ncglcifled ;  and  it  appears,  from  undoubted  Evidence,  that 
Cii/?/cbill  took  every  pollible  Advantage  of  his  Pupil,  who  was  a 
facile,  dilllpated,  inattentive  Lad. 

In  this  Way,  by  CijUebili^,  Milin.inagement,  as  well  as  his  own 
Facility,  P/iiiJs  is  confeifcd  to  have  heen  involved  in  great  Didicul- 
ties,  out  of  which  it  was  impoihble  for  him  to  extricate  liimlclf : 
on  which  Robot  luncs  of  MonJole,  and  AlcxaiiJer  Clark,  Baillie  of 
Jnt'erncfs,  interpofed  for  his  Relief;  and,  by  large  Advances,  they 
arc  acknowledged  to  have  made,  by  which  they  kept  him  in  a  man- 
ner from  rtarving,  they  arc  confeffcd  to  have  become  confuler- 
able  Creditors  to  PLiids  ;  conl'equently,  they  were  julUy  entitled 
to  be  reimburfed  ;  and  as  it  would  not  have  been  either  for  PLi'uls's 
Intcred,  or  for  their  Safety,  that  he  ihould  have  had  it  in  his  Pow- 
er to  draw  and  Iquander  the  Money  decerned  to  be  paid  by  the  Earl 
of  Crovuu ty  and  Willuuii  Innes,  and  his  Eriends  were  univeifally  a- 
grced,  it  was  abfolutcly  imiMopcr  any  longer  to  trull  Cajllcbill, 
therefore  he  made  over  ihofe  two  Debts,  with  the  Lands  of  JVcji- 
Cimisby  (which  had  been  alfo  adjudgeil  by  the  forefaid  Decreet,  to 
thofe  having  Right  to  the  two  Apprilings  above  mentioned)  to 
and  in  i'avour  of  his  BenefacTors,  Iitncs  and  Claik. 

In  this  view,  two  feveral  Dilpofuions  were  executed  by  P/tiiJs, 
tlie  one,  dated  the  2 ill  of  Oilohcr  1709,  the  other,  the  30th  of 
January  I  7  1  o,  by  which  he  diCponed  and  made  over  in  their  fa- 
vour the  foreiiiid  two  Apjirifings,  and  all  he  was  entitled  to  in  con- 
fequencc  thereof,  by  the  above  mentioned  Decreet  of  Divilion,  "uiz. 
the  Share  of  the  Price  of  that  Part  of  the  Ellate  purchaled  by  the 
Earl  of  Cromarty,  and  that  decerned  to  be  paid  by  JVilliam  fmies, 
together  with  the  Lands  of  IVcJl-Cauisby: — Thele  Conveyances, 
inade  in  f.ivour  of  Jiiues  and  Clark,  were,  ex  facie,  al)lijlute  and 
irr'deeniable ;  but  by  Back-bonds,  of  even  Dates  with  the  Diipo- 
fitions,  and  reciting  the  fame,  Iintcs  and  Clark  became  bouncl  to 
render  an  Account  to  Plaids,  his  Ileirs  antl  Alhgnees,  of  all  Sums 
which  they  ihovild  recover  by  virtue  of  the  faitl  Dir[Kjfuions  ;  an<l 

It 


^va  thereby  proyKlec,  that,  out  of  the  firft  and  readieft  of^the  Mo- 
nies,  they  ihould  be  allowed  to  retain  in  their  own  Hands/as  Luch 
as  would  latasfy  and  pay  then,  of  all  Debts  and  Sums  of  Money  du 
by  Pla:Js,  or  hxs  Father  or  Granduncle,  Provoil  Cuthben  liv2 
they  euher  had  already  fat.sfied  and  cleared,  or  fl.ould  therlafter 
facisfy  and  clear,  with  all  Sums  which  they  either  had  JhT  i 
orihould  advance   to  P/W.  hi„,relf;  but, 'brthe^tltXlt 

on  account  of  P,W.,  k^,  ,,\  conf derate  L'jn;'  "' 

tor  their  Reimburfement,  therefore    and  in    iW  r    , 

Purpofb  for  which  the  Conveyances  w^re  Wanted  rl'""  °^  '^ 
recovered  the  Sum  of  ,  07  W.  'dece^Ld  to  bl^'S  by' ^l/C  CJ 
but  .„/.../.^, he  Difpofitions  above  mentionld  to  tL  Eadoflj;' 

0  be  lummarily  awarded         ^'''"'"''  ^^^  Execution  was  refufed 

r  .  •  \.      ^  ^'""  '■ecovermg  the  Debt  itfelf  ' 

xccutor  to  the  d"  ce  dbd  til  ^     °T?'  ^"1".^    "^^^^  nominated 

onfirmation  Td  i  e  was  rh      '  /""T  ^'"''°"^''  ^^'^  ^'^"^  ^»  ^he 
M-ahl^q   ,       /   ?.     /  thereafter  decerned  to   pay   very  confi 

n   ii^:S.'bj'l!"^^^?"'   that  Sir  P..../never    paid   a 

ry  large  Sum  for  him^    O  ;  '^  did  ^  ^'  /  ^'"'  ^f''""'^  ^°   ^^^  ^ 
c,..,.  UKi  theiefore,   as  he  was  in  Juilice 

bound 


bound   .0  .,0,  ^'von^r''^^'^^:^^:^^'^''^^^^^ 
''"'\  '"i^t^':  ■rD^.t^ncts^nr  hereby  due    .Uh 


tcberchevcd,  ^^'^^ff  ^W    on  lhich°Sir  i-./.a*  obtained 
ot  i\ror.;y  ;    ^"'^/f '>•.'' ir,°,.,  /,•;„„,    jo  enter  Heir  to  his  lather, 

mate  to  luc  il»ih  ^ji  •     i    •      i  •      <.-,,.,-.iii-    -i<;  nnnears  iroiTi  att 

,iou  above  mentioned,  Bran.cd  '"  '^   ';    '    ' '    :,;,  ^  to  take  o- 
lallrumcnt  of  Int.mat.on  produced  ,   and  he  pioeee 

the,- Steps  fc"=";="°8'l>!M°»7-^„,„,j  ,„„  ,  SubtnilTton,  to 
.""^'r^^/S' V    '•  P    t  :  bm  tl,e  Katl,  who  had  the  Money  to 

kirfeitcil  I'-llates,  aim  v,.,v..n,uerb.  it  was  owiiiR  to  tha 

ed  to  be  ma.le  .n  the  J"'''  ''\.^  "  j^^l'''  ,  , '  ,,,  ,„  Mo.JJhs  «er 
T';^\°e\t'eSh  ;:,t?  d'  f  noV;\:l-,e  app,i,ed  of  the  Sut 
:';j;'''r':'hieh  the  Confenuenec  «,.  that  a  Ch,it,>  «a.  neglee-le. 


I'ebrir. 
1  7- 


Nat^:"^  2^:^  fb.-i^l  JniLe^  for  .he  fbre/^Id  Debc,  in  the 

was  only  affigned  to  the  {ovc£.ndBack  tn  "  '  ^7  u°  ^>^  '^"  ^^'^ 

a.-^,  and   had  therefore   xTomtftht^^^^^^^^  ^1  'T  '^"^ 

which  iLould   remain  after  .wj   m"^^^1^:  ,f  f-^-^ 
ing  to  make  Advantage   of  Mr   D,.//     '  f       ^'^^'''^   ^^''"^'- 

ter^ed  another  Clain/^of  the  A^^e^     but'th^/p'"'';;^'^"^^""'  ^"- 
fl^pportbg   it,  having  been  den;i'?ot,?aTrC^^^^^^^^^ 
liged  to   be  recovered  on  a  DiHeence      t/  ?      ',  '^''^  °^- 

titioner,  "  that  Sir  F.,u!^&fJL  to  "ob'Z'a"     ^'  ^'^  '" 
"  gamft  the  Crown,  without  interfering.''     If  h"  had  "theTV" 

his  Right  before   drekteLoi-dL^)/^^  ^^^   then  afferc 

difcuflS.g  the  Claims   ord!;°ftf  iTedfir^^i"^'^  'PP"^'^^^^  ^°^- 
Lordm.p,    by   his   Interlocutor  1  ;t%Te%^^^^^^^  T'  ''f 

notwuhftanding  his  producing  the  Writs  cl  led  f.fr      UU'   u'^^'^J 
Tide  which  he  had  to  the  ^nh\.^\l       \  ,      '^'  '''''  ^'S^^  ^^^ 

ThePetkioner,  acqu    f^in't^h^t'l' ^  '^'  '^^  ^^^"■°"^^- 

her  Claim  fuftained    and  Sir'p^/     1   Interlocutor,  proceeded  to  get 

from  commencim    an  Aatn  1  T  °"^^  P^'^'^^^^d  by  De?th 

for  him  to  do    f:^  irvinfi";nT.d  and  ded"  I'f'^'  ''''  ^'^^^' 

w..thebea;ndoS;W;:^--^^^^^^^ 

i^^^'^::'r:^t::^r!:T^:^;^  '■°"^-  ^"^-'^-^'  ^^-  ^e. 

tioner,  after  the  Detail  th.  V      u        'l^^"'P"^"^g  to  find  the  Peti- 
ken  b;  Innes  Ind  ^  "  v  iTaslir'p  .?  1  f^  7^'^"^  ^^^^^  -" 

ry  large  Sums  which  they  hid  tht  r         r        ^""^^"'  ^"^  ^^e  ve- 
adve      n.  ,,^^  ^^- ^'- and^^^^^^^^^^^^  f-^. 

clered  his  Funds    and  mnV  ..^  c.      r      "'-&"^^''-f'  ms  Attairs,  Iquan- 

co„.a.,  is  weUknolnt;.    'pSit hS" V^ a"'™^^  ^  "'=  ' 
Report,  founded  on  Vouchers    nrnd  r        ^^^^  Accountant's 

to  the  Refpondent,  to  ^  e  "    'e,fE  "^  ^^^  Sum  due 

veiy  gr^at  iixtent,  and   the  Petitioner  ha^ 

acqmefce^ 


Pare   of  the  Repori.     /"«"   -^"^  ^;;'' ;    j     ^i^^ce  above  mentioned. 

th    .«/.  tuuds,  amgnecl  to  ^ --;  ^^^  ^^1^  .  ;V;7/;..-«  /««-.  the  Debt 

,,e  by  the  Earl  oi  Cro. art y^^^jd  th    L^        ^^^  .^^7^^^^^.       ^^    .j, 

no  more  than  300  ,^1<^'^^„  "^f'^nich  they  are  prci'cJ  and  found  to 
^as  a  Mite  to  the   arge  Sums   ^vh  cl  y^        ^^^.^^^  ^^ 

have  advanced  :  The  Second  bn  ^i^^  ^^^  furpolable  Value  on 
contelTedly  unuphfuJ,  -^ /^^^.e  ...ains  confellcdly  due,  much 
the  Farm  of  Ca.usby,  a  ^^  |^  ^^^  Debt  fuftau.ed  upon  the  Kdatc 
,nore  than  fulEcient  to  ^^'^'^^'^^.,^  j,,,e  dearly  aded  a  moa  ge- 
of  Crornarty  ;  fo  that  Imus  ^"d/'  '^  ^,^^,^,  ^hat  the  large  Advances, 
nerous  Part,  and  ^^  <:annot  U  douU  ^  ^^^^.^^  ^^^^_,^^^^^^j 
.vhkh  they  had  the  Generofuy^o        We       ^^^^^^^^^^  ^^  , 

a    httleto   throw    ^^^^''  "^^    ^f  aifappoui^^^^  them  of  the  lund,    1 
Cro„:arty,  by  Ways    and   ^^eans,    U     P  ^^^^  j^^j  ^  . 

ou  the  Faith  and  ^-?'^^\\Zfj^'tnd  the  Defender  kno^vs   that 
)y  to   make  thofe  large  A^-^""  ^    f^^^^^.j  to  this  Court.  Nvith  the 

tie  Petition  which   -••-.^"^^ ^^X  d--'  "^^  "*"^  /^I  '"-^ 
Subnufl\on   and    other  S^^^  ^^^^^^^^     ,,^,:,l,  ^vas   pleaded  ngainll 
to  prove  Interruption  ot  liclcnptio   , 

her  in  behalf  of  the  Crown  ^^.^^.^,^  -,,  „n  be  fa.d, 

The  Grounds   therefore  do  not    PPca.^^^   .^  ^,^^.,^^^  ,,  ^,,,,_ 

that  Innes  and  C/.;/:  abu  ed  ^^^^  ^    ^^^  ,,,,,,,ary  is  apparent, 

d  red   the    Mccls    ot  ^'-/J^^^rortly  cannot  view  C^llM's 
^,,1  ,he  Refpondents  -^<[';^^^;Z^J  Cor,.  Cudlai,  Father 
Conduct   in   ^^'^  ^^"^ ^^^  "     tva!  one  of  P/.k/Zs  Curators    nuk. 
of  the  Petitioner  s  HuA    ml    vs  -  ^^.^  ^^.^^^^.^^. .  .^  I,,  ^,,, 

the  chief  ^l•^"^S^^°^'at  UePetinon  to  have  been  commued 
Abufes  therefore.  -^"^'"\^  ''\\-;,Vs  AiVair.,  mull  have  proceeded 
in  the   Management  of  th.  Mu. 

from  Cnlllchill  hunfelt.  Arcount  of  his  Intromilhoiu, 

'Ts  ci»W.Hha<l  never  ,'■-"1-^^^    ,'^„^C"   an  AcV.on  of  Count 

and  Reckoning  was  <''"-'"'" ','^,„'^ .  i.J,  C;/;/,;,,;/,  aware  of  the 
C  rators  before  .he  C°-<  "' ,^  '«  ,rj„„  „/ ,,i.  Mal.a.l.nin.ara- 
ConlVqiences  of  the  Ad.on,  anu  c  ,..„„,  ;,,.nA,  a  B.l- 

S,h"l  <''='^''''''1?r:r,'n  of  a  Pemanas.  The  r.lnc.pal 
dargeofhUIntronnffio^san     .      ,^^.    j,^^_^,^_  ^„,  ^,  Cory,  h."8 

has  not  bc:n  ilcniei  l"  be  ni  W 


f     7     1 
(ago  produced  in  Procefs,  was  fubjoined  for  your  LordHiips  Perufal, 
Ito  Anfvvers  put  in  for  the  Refpondent  in  September   ijGG. 
I     The  Difcharge  was  taken  and  figned  at  Inches,  an   obfcure  Place 
iof  the  Country,  remotis  arbitris,  and  without   any   Friend  of  the 
Minor's  being  prefent,  or  fo   much  as  acquainted  with  the  Affair. 
It   bears   to  be    wrote  by  one  Donald  Cuthbert,  CaftlehilW  hweniefs 
Writer,  and  is  only  witnefTed  by  him,  and  a  Tenant  of  Cajilchill's, 
and  a  School-boy,  who  could  know  nothing  of  the  Matter.     It  is 
conceived   in   moft  anxious  Terms,  which  lliow  a  Confcioiifnefi  on 
the  Part  of  CaJilehiU,  yet    no  Copy  of  it  was  delivered  to  Plaids, 
no  Account  was  inftituted,  nor  were  any  Vouchers   delivered,  tho' 
it  is   therein  faicj,  that  feveral  Debts  had  been  paid  for  Plaids,  of 
which  therefore  the  Vouchers  fell  to  be  given  up  to  him. 
[     Cajllehill  did  not  think  fit  to  let  this  Difcharge  make  its  Appear- 
ance, till   the   Procefs  of  Count  and  Reckoning  had  depended  for 
fome  time:  None  of  the   other  Cuiators  had  ever  fcen  or  heard  of, 
T.or  were  they  included  |in  it,  neither  was  it  even  furmifed,  before 
(Calling  the  Procefs,  that  fuch  a  Difcharge  had  been  granted. 
j     However,  foon  after  this,   'John  Cuthbert  of  Cciftlehill,  the  Son  of    i7r: 
'George,  and   Hufband  of  the  Petitioner,  obtained  from  Plaids  the 
Affignation  in  Procefs  of  the  Back-bonds  granted  to  him  by  Innes 
and  Clark. 

I  The  Caufe  of  granting  this  Ailignation,  as  appears  by  Cajlkhill's 
;Back-bond  of  even  Date,  is  faid  to  be  in  Security  and  Payment  in 
the  firft  place  of  the  principal  Sum  of  4200  /,  Scots  and  Interefl, 
contained  in  a  Bond  of  Corroboration,  ©f  Date  the  2  i  fl  of  Novem- 
ber 1 7 12,  by  Plaids  to  old  Cajllehill,  (which  is  excepted  from  the 
forefaid  Difcharge,  and  is  of  e'uen  Date  with  it,)  and,  in  the  next 
place,  of  certain  other  Debts,  faid  to  be  due,  partly  to  himfelf, 
(partly  to  his  Father,  prior  to  the  Date  of  the  mutual  Difcharge. 
\  John  Cuthbert,  confcious  of  the  Advantage  taken  of  Plaids  in 
'thefe  Tranfaciions,  thought  proper  that  the  Ailignation  in  his  fa- 
;vour  fliould  be  kept  latent,  and  notwithftanding  the  Boafls  made 
jin  the  Petition,  he  did  not  for  twenty  Years  take  a  fingle  Step  in 
[the  View  for  which  the  Petitioner  pretends  it  was  granted. 
The  Ailignation  was  not  intimated,  nor  did  it  even  make 
its  Appearance  till  1732,  long  after  Plaids  had  been  dead, 
on  occafion  of  the  Frocell;,  Cajllehill  thought  proper  then, 
for  the  firjl  time,  to  raife  againfl  Sir  Patrick  Dunbar  and  the  Earl 
of  Cromarty,  which  fliews  he  was  well  apprized  he  had  neither  a 
good  Right  to  the  Debt  itiehO.ior  any  juft  Demand  upon  Sir  Patrick 

The 


The  Rcfpondent  fliall  only  further  obfcrvc,  tliAt  none  of  ihc 
Ci  ounJs  of  Debt,  for  Security  and  Payment  of  which  this  AlTigna- 
tion  by  Planls  to  Qijlkhill  is  fa  id  to  have  been  granted,  have  been 
produced  by  the  Petitioner,  and,  notwirhllanding  that  old  Qijilc- 
hill,  the  Father,  was  alive  at  the  Time,  vet  the  Allignation  was  ta- 
ken to  7^'"  the  Son,  the  Petitioner's  Huiband,  although  he  had 
no  Right  in  his  Pcrfon  to  the  Debts,  for  Payment  of  which  it  ap- 
pears to  have  been  granted. 

Upon  the  above  State  of  tlie  Fa(5l,  it  is  humbly  fubmittcd  with 
what  Grace  or  JuRice  the  Petitioner  can  here  pretend,  that  Cijlle- 
hill  intcrpofcd  fur  PlaiJs's  Behoof,  or  that  the  Rcfpondent's  Plea  is 
unfavourable  :C;/?/t7.)j7/'s  Right  was  rotten  from  the  Foundation,  and 
the  Aflignation,  lately  taken  by  the  Petitioner  hcrfclf  from  Pli:iJs''% 
Daughter,  at  leafl:  does  not  mend  Matters,  becaufe  the  only  Value, 
pretended  to  be  granted  for  it,  is  a  FromiJ}  of  s° /.  Sti'r/iiij,  to  be 
]xud  by  the  Petitioner,  after  Receipt  o(  the  Monies  from  the  Crown  ; 
a  ConfKleration  by  no  means  adequate  to  the  large  Sums  thereby 
acquired. 

On  the  other  liand,  /nnes  and  CLirk  are  mofl  onerous  Creditors, 
aheniiy  proved  by  the  Vouchers  produced,  TindfoiniJ  by  the  Lord 
Ordinary's  JiiLil  Iiu'erloiufors  to  be  lb,  to  a  great  Extent;  fo  that  it 
is  improper  what  is  faid  in  the  Petition,  (Page  lo.)  "  That  the  Re- 
"  fpondent,  in  the  Character  of  /iiius  and  Chirk,  TruRces  for 
"  riaiJs,  is  wanting  to  take  PlaiJs's  Eflate  from  him,  and  to  make 
"  it  go  in  Payment  oi  their  Debts."  The  Debt,  due  by  PLiiJs  to 
hues  and  Clark,  with  its  Extent,  is  already  afcertained,  and  it  is 
but  Juftice  that  they,  or  their  AHlgnce,  get  Payment  of  that  Debt, 
cut  of  the  "very  Fund  originally  pledged  and  afljgned  to  them  for 
their  Security  and  Payment. 

The  only  (^lelUon  therefore  at  prcfent  before  your  Lorddiips, 
is  concerning  the  Articles,  for  which  it  is  pretended  Credit  mull  be 
given  to  Plaids,  or  the  Petitioner  claiming  in  his  Right. 

Innes  and  Clark  were  cxprelly  declared  not  to  be  liable  for  Omi(^ 
fions,  but  accountable  for  their  aiflual  Introniillions  only,  of  which 
tlic  Confequcnce  is  ajiparcnt,  ami  the  Petitioner  was  early  fenfible, 
tliat  it  was  incum!)ent  upon  her  to  prove  their  Introniillions.  In 
this  View  fhc  applied  to  the  Lord  Ordinary,  and  was  allowed  Di- 
ligence after  l/iligence,  during  a  Dependence,  not  of  Weeks,  but  of 
Years,  for  the  very  Purpole  of  proving  thofe  Intromilllons  ;  and 
though    it    was  certain  that  it  would  be  impolllblc  to  prove  any, 

yet 
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yet  the  utmoft  Indulgence  was  lliown  her  by  the  Refpondent,  and 
fhe  was  allowed  to  examine  every  Mortal,  whofe  Evidence  flie  pre- 
tended could  be  of  the  leafl:  Service  to  her;  the  Refult  was,  that  flie 
did  not  prove  Intromiffion  with  a  Farthing  more  than  the  Refpon- 
dents  had  at  the  very  Beginning  of  the  Caufe  admitted  ;  for  the 
Refpondents,  who  are  lingular  Succeffors,  and  had  no  occafion  to 
be  perfonally  acquainted  with  Tranfadlions,  that  moftly  happened 
before  they  were  born,  had  no  Accefs  to  know  that  the  1071  /.  had 
been  recovered  from  William  Innes,  but  the  Moment  this  appeared 
to  have  been  the  Fadl,  they  admitted  that  that  Sum  fhould  be  char- 
ged againft  them. 

And,  in  the  Petition  to  be  anfwered,  the  Petitioner,  after  having, 
in  vain,  exhibited  to  the  Lord  Ordinary,  Reprefentation  after  Re- 
prefentation,  almoft  without  Number,  infilling  upon  various  fri- 
volous Grounds,  does  now  infift  before  your  Lordfhips  upon  three 
Articles,  which  fhall  be  confidered  in  their  Order. 

In  xhsfrjl  place,  the  Petitioner  (who  has  all  along  ferved  up  her  Article  ifl. 
Defences,  as  Articles  of  Credit,  one  after  another,  in  a  moft  dila- 
tory Manner)  prays  your  Lordfhips  to  find,  that  the  Refpondents 
can  bring  no  Charge  againft  her,  till  they  either  reftore  the  Papers 
contained  in  the  Inventaries,  mentioned  in  the  Petition,  or  fliow 
what  became  of  them,  or  account  for  the  Sums  it  is  faid  they 
ought  to  have  received,  in  confequence  of  them. 

It  is  furprifing  to  find  the  Petitioner  flill  proceeding  in  this  Man- 
ner. Thefe  Inventaries  were  not  thought  proper  to  be  produced 
till  the  Caufe  had  depended  near  three  Years,  for  which  the  Peti- 
tioner finds  it  neceffary  to  apologize,  and  fays,  the  Refpondents 
denied  they  exifled.  But  feme  of  them  were  never  mentioned  till 
they  were  produced  ;  and  it  is  a  Miftake  to  fay,  "  it  appeared, 
"  from  Writings  in  Procefs,  that  they  had  been  delivered  to  the 
"  Truftees."  Some  other  Papers  had,  indeed,  been  delivered  to 
Innes  and  Clerk,  but  the  Iwoentary  did  not  fall  to  be  delivered  to 
them  ;  it  fell  to  be  kept  by  Plaids  himfelf:  And  the  Fadl  is,  that 
the  Petitioner  moft  unjullly,  as  well  as  ftrenuoufly,  infilled,  the 
Bond  for  6000  Merks,  mentioned  in  the  Petition,  fliould,  ititer  a~ 
Ha,  be  charged  againft  the  Refpondents,  who,  by  a  Variety  of 
Circumftances,  fhewed  it  neither  was  nor  could  be  one  of  the  Sub- 
jeds  afTigned  or  deUvered  to  the  Truftees.  The  Petitioner  main- 
tained the  contrary  would  appear  from  the  Inventaries,  in  which 
file  pretended  it  was  contained,  and  which  llae  did  moft  pofitively 

G.  infift, 
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infift,  behoved  to  be  in  the  Hands  of  the  Refpondent,  or  her  Authors. 
But,  Inftead  thereof,  the  Refpondent,  by  clear  Proofs,  particularly 
by  CaJIUhill'si  own  Airignation,  abnvemcntioned,  acknoiulcdghig  the 
Deli'very  and  Receipt  of  it,  liiewed  faid  hivcntary  had  aclualiv  been 
delivered  to  Gyy/t/j;// himfelf,  in  1713,  and  behoved  therefore  to 
be  in  the  Cullody  of  him,  or  the  Petitioner,  his  Succellbr;  i'o  it  is 
atTecT;ed  and  groundlefj,  what  is  now  pretended  by  the  Petitioner, 
(p.  II.)  "  that  the  Way  in  which  Ihe  came  to  have  them  among 
*'  her  Papers,  was  in  confequencc  of  certain  ProcelTes  of  Exhibi- 
"  lion,  and  others,  pretended  to  have  been  raifed  by  Margaret,  the 
'■  Daughter  of  Plaids,  agaiiift  Iimcs  and  Clark."  Tlie  Way  iii 
which  flie  got  them  is  indiiputable;  and  the  Petitioner  finding 
her  Averment  detected,  at  lall  popped  out  the  Invcntary,  but,  a- 
long  with  it.  Jot  the  frft  Titne,  ferved  up  the  Defence  now  pleaded, 
of  which  it  is  impolTible  to  believe  Ibe  can  entertain  any  good  O- 
plnion,  otherwife  the  Invcntary,  confelled  to  have  been  all  along 
in  her  own  Hands,  would  have  made  its  Appearance  earlier,  and 
the  only  Purpole  of  bringing  them  out  now,  is  to  protract  the  Li- 
tigation, that  Ihe  may,  in  the  mean  time,  draw  the  Money  from 
the  Crown. 

It  is  plain,  from  tlie  Difpofitions  in  their  favour,  that  /wwr  and 
Clark,  the  Truftees,  had  Power  to  introjiiit  with  no  other  Funds 
than  the  three  above  mentioned,  which  were  I'peciallv  conveyed  to 
them,  and  the  Petitioner  has  no  Title  to  call  /mus  and  C.'ark  to  ac- 
count for  any  Funds  other  th;in  thelc,  but,  if  ihe  had,  your  Lord- 
^liips  would  not  think  the  Kelpondents  bound,  po/l  tautum  temp-i- 
ris, to  account  for  a  Parcel  of  Dull  anil  old  Lumber,  not  pretend- 
ed to  be  worth  Two-pence  a  Pound,  unlefs  the  Petitioner  could 
qualify  lome  Damage  arifing  to  her  from  the  Want  of  thele  Papers, 
whicli  is  not,  however,  pretended  to  be  done. 

'I"hc  Papers  contained  in  the  firll  Inventjuy,  do  all  clearly  rcl.'.ic 
to  the  prelent    Debt   aillc^ing  the  F.llatc  of  i\f<;/ ;    Themolt  m.itt- 
rial  oi  thele  were   recovered    by  the  I'ttitioncr   herfelf,  on  a    Di'i- 
gcncc,   for   lupporting   her  Claim  againll  the  Crown,  and  as   ; 
Debt   is  ftill  outllanding,  it  is  eviileiit  no  Claim  can  lie  againll  i 
Uefjiondcnts  on  thit;  Score. 

The  Petitioner  |nctends  fomc  of  thofe  Writings  do  not  relate  to 
that  Debt.  But  fhc  has  not  condeicendcd  on  a  fingle  Paper  noc 
connected  with  it  ;  and  if  the  Thing  was  not  clear  aliunde,  from 
the  Ueceipt  fubjoined  ro  the  Invcntary,  of  even  Date  with  the  Dif- 
jjufition  lliid  to  be  granted  in  fav<jur  of  tlie  Trullees,  the  Prei'ump- 
tion  would  be,  that  th-.-y  did  relate  to  it.     BcliJcs,  if  that  Jiad  not 

been 
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■  been  the  Cafe,  it   does  not  appear   that  any  of  them  were  at  all 
\    Debts   due  to  Plaids,  who   was  not  then  born  ;  and,    from  the 

Showing  of  the  Inventary,  they  are  clearly  proved  to  be,  at  bed. 
Clampers   of  an  old  Date,  as   far   back    as  the  Year  1678,  near- 
!   ly  prefcribed  at  the  Date  of  the  Inventary,    as    is    the    Receipt 
fubjoined  to  the    Inventary   itfelf ;    and  it  is  not  pretended,  nor 
I  is  there  a  Grue  of  Evidence  adduced  to  fliow,  that    a  Farthing 
-  was   ever   recovered  upon    any  of  them.     That   could    not   poi- 
fibly  be  the   Cale,  becaufe  they  were  not    afligned    to  the  Tru- 
ftees  ;  confequently,  what    is  faid   in  the  Petition  cannot    be  pre- 
fumed,    that   Iruies  and  Clark  recovered    the  Contents,  imlefs  the 
Papers  or   Bonds  themfelves  be  produced  :  Iniies  and  Clark  had  no 
Right  or  Title  to  uplift,  fo  could  not  recover  ;    and  that  the  Writ- 
ings were  not  fpecially  afligned,  is  full  Evidence  nothing  could  be 
recovered  upon  them.     Indeed,  it   does  not  even   appear,  that  the 
Bonds  mentioned  in  the  Petirion  were  granted  for  Sums  of  Money  ; 
they  might  have  been  Bonds  ad  faBa  prisjtanda  ;    but  if  they  were 
truly  Debts,  they  behoved  neceffarily  to  come  in  computo,  at  fettling 
the  Extent  of  Provofl  Cut/jbert's  Inteieft  in  the  Decreet,  ranking  the 
Creditors  on  the  EQate  of  Mey,  to  which  they  were  long  prior,  and 
[related  ;    in    which  View  the  Petitioner,  or  her  Authors,  have  al- 
j  ready  been  allowed  all  they  could  claim  upon  them,  as  they  were 
[preferred  and  ranked  for  the  Sum  juflly  acclalmable  upon  them. 

But  if  nothing  was  or  could  be  recovered  upon  them,  the  De- 
Imand,  that  the  Papers  themfelves  be  produced,  will  not  be  liften- 
led  to.  The  Receipt  granted  is  long  ago  prefcribed,  and  if  they 
(had  been  of  any  Ufe,  it  cannot  be  doubted,  they  would  have  been 
[fought  after  long  ago. 

And  though  it  were  to  be  prefumed,  that  any  thing  had  acflually 
been  uplifted  in  confequence  thereof,  flill  it  is  impoiable  that  any 
(Charge  could  be  made  thereupon  againft  the  Reiponcienrs,  as  the 
jinvencary,  appealed  to,  fpecifics  the  Contents  of  none  of  the  Bonds 
^therein  ftated,  or  whether  they  were  granted  for  Money  or  nor. 
!'  With  rcfpect  to  the  other  Paper,  which  the  Petitioner  pretends 
Iro  entitule,  "  Copy  Inventary  of  John  Cutbbert''s  Papers,  fent  to 
;"  Mondole  K.0  Edinbur'/h,  ^x\\  July  17  12,"  the  Paper  bears  no  fuch 
Title,  and  it  is  clearly  not  an  Inventary,  but  only  Part  of  an  In- 
[ventary,  perhaps  a  very  fmall  Part  :  It  is  mutilated,  begins  with 
|he  Word  Item,  and  luaiils  a  Title  ;  the  Qnotati-on  on  the  Back  is 
'plainly  an  €x  po/lfa^o  Operation,  wiitten  by  a  different  Hand,  of 
khich  the  Reipundent  knows  nothing  ;  fo    it    is  impolfible  to  fay 

■  with  Certaiury,  what  was  the  Purpofe  for  which   the  Papers  wefe 
!  delivered 
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rnTTany^^e    an;Oblis«.on  .poa  that  R=ce,,,c  .s  iong  ago 

cut  off  by  P'""";;'""-  .,j  rrcfcriptlon  cannot  apply  to  the  Cfe  of 
ThePet.t.cnerJa     ,tha^  r  dcr  p  ^^  ^^^__^^^  .^  ^^^     ^^^_^^  ^__ 

UK^f"!  Se  S:;--""  °f  "'^'^  Intro^iihons  mull  re„«,n 
'"  ,''",f;  M  ./»«  the  Refpondents  deny  that  rrelcriinion  cannot 
,  '",  w^hcf  Compenlation  does  not  bat  Prelcnpt.on  from 
here  take  place,     ^ou  i  j-„  ,i,,,  nr-fcrlpt  on  may   run  againft 

running  t.U  .c  >s  Foponca  fo  tha  P  d^  P  ^^^  ^^^^  Counter-claims. 
,i,eCla.mofoncPa     sa^^the^^^^^^^^^^  ,,,^  ,he    Rdpon- 

STS^^l^tl^ticn^y  the  various  Docun^encs  above  n.ca- 

tioned.  taken  by  ^f^  ;^;;)\°;;'-  •       „f  ,i,e  Queftion  to  fuppofe.  ?hal 
But,2i.,  It  .s  pla.     y  ^J  gS;^gJJ^^,a  ,^,  ,Ue  Trull  ;   no  fuch 

there  P^Pe^^--;  "  In' entarv  or  from  the  Truft-cUfpolmon: 
Thingappears  from  d^^cm una ^^.^^^^^^^^^^      ^^      .^^^^^^  .^    ,^pp^^^^^ 

0-^^J-"\:^7V^eTto  ^i'?/--  fevcral  Years  after  the  Date 
that  they  J^'^J^'^PJl^^^,  .,i,,lar  Purpofe  which  cannot  now 
ot  the  1  rull-right,  »"    •^"     I  ^  j     Invcntary  is  not  produ- 

cecl,  %vh.chbemg  t>  ^>"f  •  >°'  ^^^  ^^.i,i,i,\,  h,s  been  produced  by 
the  Paper  ;«  ih^  '""'l!;:^^;;^;;^  ,«/«;«  /-"y--.  -.  ^hat  thelb 
^t^-  '^"r::"e'lo  g  ;«  S-d  La  it  is  by  no  Means  improba- 
)V''"lTarcuna  n^,!-,  confidered,    that   a   Ddcharge    ^vould  have 

-it^  L:;t■ur:=^rp:sL:?=t:^ 

f'Z"<:'-^^y  '"V        y^irT  ,ll'h,h    but   Vouchers  of  Debts 

„r,  „„,  voud.e,s  of  Debt  f  »/    •  '>;;;^,,.^  „,,,,,„„  1, „  i„ 

;':=ca'bkwh«L;rrtft;i'et.tL,,ercan  t,u.l,fy  by  the  Want  o( 
tlicm.  Cui 
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^ut  if  they  had  been  Debts  due  to  Plaids,  ftill  no  Charge  Could 
be  reared  upon  them  againft  the  Refpondents,  for  the  Reafon  alrea- 
dy mentioned,  viz.  That  the  Inventary  does  not  fpecify  the  Con- 
tents of  any  of  the  Writings  therein  mentioned. 

The  fecond  Point,  on  which  the  Petitioner  infifts,  refped^s  certain  ^\,.tijie  ji. 
Houfes  in  Inveniefs,  with  which  fhe  contends  the  Refpondents 
Dught  to  be  charged,  becaufe,  in  the  firfl  Place,  "  there  is  an  Ar- 
1'  tide  in  the  firfl  Inventary,  bearing  Ajjedations  ofnmquhik  John 
;'  Cuthbert'j-  Bo>oiigh-lands  in  Invernefs  .•  2dly,  There  is  an  Article 
I*  in  Innes's  Accounts,  ftated  "  yor^^o/w^ /o  Invernefs,  andjlaying 
\  there  for  four  Days,  in  order  to  fell  John  Cuthbert'j-  Houfes  :" 
f  Lnfly,  It  is  faid  that  Innes  and  Clark  adjudged  thefe  Houfes, 
i  and  that  they  have  not  the  Adjudication  to  produce,  on   which 

■  the  Petitioner  fubmits  to  your  Lordlhips,  if  thef^  Circumftances 

■  do  not  afford  ftrong  prefumptive  Evidence,  that  Innes  and  Clark 
'  fold  thefe  Houfes,  and  it  is  fufficient  to  make  them  accountable 

■  for  them." 

t  This  Article  is  indeed  an  extraordinary  one  :  The  Petitioner  took 
hany  repeated  Judgments  of  the  Lord  Ordinary  upon  it,  and  ac 
id  acquiefced  in  his  Lordlhip's  Judgments,  particularly  that  of  the 
I6th  July  1768,  ultimately  as  well  as  uniformly  finding  the  Truf- 
bes  could  not  be  charged  with  thofe  Ploufes  :  Yet  flie  has  now 
i'lought  proper,  in  this  Petition,  to  refume  the  Plea  finally  re- 
jelled. 

I  But  the  Sale  of  Lands  or  other   heretable  Subjects,  is  a  Thing, 
^hich  cannot,  in  its  own  Nature,  be  prefumed,  and    if  It  could, 
pe  Prefumption  would  be  unavailable,  unlefs  Ibme  Account  could 
given  of  the  Price  at  which  they  were  fold. 

Indeed,  the  Circumftances,  upon  which  the  Petitioner  founds, 

e  totally  irrelevant :  An  Intromillion  with  Houies,    Is    a    Itrange 

rtofan  IntromiiTion,  and  it  is  not  believed,  that  fuch    Evidence 

is  here  infilled  on,  was  ever  offered  to  a  Court  of  Juftice  in  any 

her  Cafe,  to  ihov/  a  Party  had  fold  or  dlfpofed  of  Lands    or  He- 

tages,  Y?hich  can  only  be  conveyed  in  a  formal  Manner,  by  vvrit- 

|n  Titles.     Innes  and  Clark  neither  did  nor  coukl   fell  thofe  Hou- 

:|s,  nor  are  they  liable  to  account  for  them,  becaufe  tbey  -were  not 

\fponed  to  than,  and  the   only  Title  they  had,  was    the  Adjudica- 

^xi  above  mentioned,  wliich  was  led  for  a   very  different  Purpofe, 

for  calling  C;7^'?/c'/;27/ himfedf  to  Account  for  bis    Intromiiljons 

[1th  PLiiJs's  Eftate.     CajlL-hi/l,  during  PIcids's  Minority,  had  pur- 

D  chafed 


chafed  in  a  Variety  of  Rights  and  Adjudications  afleiling  his  E- 
ft.ire,  which,  in  Law  and  Juftice,  oii^ht  to  h;ive  accrefced  to  l.is  Pu- 
pil, but,  inllead  thereof,  Cafilcbill,  taking  Advantage  of  the  Care- 
Iclsnefb  of  r/iiiJs,  made  thctu  a  Handle  tor  entering  into  rolTcf- 
fionhimfelf;  particularly  he  entered  into  Pollcilion  of  thofo  Hou- 
fes,  uplifted  the  N'ails  and  Duties  of  them,  and,  notwithltanding 
the  repeated  Averments  made  by  the  Rcfpondents,  the  Petitioner 
has  not  once  adventured  to  deny  that  thole  very  Houfes  make  Part 
of  the  Eftate  of  Gj/?/f/j///,  and,  as  i'uch,  are  under  Sequcitration  in 
this  Court  at  this  Day,  after  %vhich  the  Jullice  is  fubmittcd,  with 
which  the  Petitioner  can  demand  that  hues  and  Clark,  or  the  Rc- 
fpondents, ihould  be  accountable  for  them. 

That  they  arc  contained  in  their  Adjudication,  is  of  no  Confe- 
quencc  :  Every  Adjudgcr  both  does  and  mull  adjudge  the  ivhole 
Eflate  belonging  or  Aippofed  to  belong  to  his  Debtor,  and  if  the 
Rcfpondents  were  to  be  obliged  to  account  for  thole  Houfos,  be- 
caul'e  they  were  contained  in  the  Adjudication,  they  would,  in  like 
Manner,  be  obliged  to  account  not  only  for  the  whole  Ellate  of 
McY,  but  for  this  very  Debt  on  Croifiartj,  confefled  to  be  Rill  out- 
flanding,  as  well  as  all  the  other  Particulars  therein  enumerated, 
which  is  abfurd:  Indeed,  if  any  Confequence  could  be  drawn  from 
their  being  included  in  t!;e  Rcfpoiulaits  Adjudication,  the  fame 
Confequence  behoved  alfo  to  follow  againll  the  Petitioner,  in 
whofe  Adjudications,  from  firft  to  lall,  they  are  uniformly  con- 
tained. 

An  Adjudger  is  not  even  prefumed  to  enter  into  PofTcfllon,  I  lU 
the  Fact  mult  be  proved  :  ^luch  lefs  therefore  can  it  be  prefun.ed 
that  he  fold  the  Subjects  adjudged  :  Heretablc  Subjects  require  to 
be  transferred  by  written  Titles,  and  their  Progrcfs  can  always  be 
traced  with  Certainty,  from  the  Records.  Prcfuinptions  therefore 
cannot  apply  to  them,  but  your  Lordiliips  have  full  Evidence,  that 
rt3/?/^/j;// himfelf  attained  the  Polldlion  of  thefe  very  Houles  from 
the  notable  Difchargc  above  mentioned,  in  which  lie  look  care 
to  be  fpecifically  diichargcd  of  all  Jhufd-mails,  Honfc-rcnts,  Sbop- 
reuls,  ^r.  thereby  intending  thofe  very  Houfes  in  hnnncfs  :  Nor 
did  he  once  adventure  to  cliarge  or  bring  thofe  Houfes,  or  their 
Rents,  into  his  Claims,  entered  on  Occafion  of  the  Procefs  and 
SubmifTion  1732,  all  which  affords  real  and  irrefillible  Evidence, 
that,  inftead  of  being  ever   poiU-Oed    or  iatromitted  with   by   the 

Trultees, 


Truflees,  Cajllehill  himfelf  was  the  only  Perfon  who  poflelTed  or 
intromitted  with  them. 

The  Article  faid  to  be  flated  in  Innes's,  Accounts  for  going  to  Fn- 
'vernefs  in  order  to  fell  them,  can  never  fliow  that  Innes  and  Clark 
did  fell  the  Houfes  :  The  Reverfe  is  rather  the  Confequence,  be- 
caufe,  if  he  had  adlually  fold  them,  the  Expence  attending  the 
Sale  would  have  appeared  in  the  Accounts. 

In  like  Manner,  it  is  impoffible  to  infer  any  Thing  concerning 
thefe  Houfes  from  the  Ihort  Article  ftated  in  the  improbative 
Scrap  produced,  concerning  the  AJfedations  of  umqubile,  Mr.  John 
Cuthbert'j  Bo  ough-lands  of  Invernefs.  No  fuch  Article  occurs 
in  the  firft  Inventary,  but  it  is  contained  in  that  mutilated  Paper, 
which  the  Petitioner  calls  ihefecond  Inventary,  and  the  Article  it- 
felf  might  perhaps  render  it  probable,  that  fome  Man  of  the  Name 
of  Cuthbert  had  a  Tenement  or  Houfe  in  Invernefs,  of  v^rhich  Tacks 
had  been  fet,  but  could  never  import  more,  particularly  could  not 
infer  any  Conclufion  againfl  the  Truftees,  who  are  not  mentioned 
in  it,  the  rather,  that  the  John  Cuthbert,  to  whom  the  Article  re- 
lates, could  not  be  Plaids,  becaufe  he  is  therein  defigned  umqn- 
hile  Mr.  fohn  Cuthbert,  whereas  Cuthbert  of  Plaids,  who  was 
Innes  and  Clark's  Author,  was  alive  at  the  Time  to  which  that  In- 
ventary refers,  and  in  the  Paper  itfelf,  an  Article  occurs,  dated 
in  1683,  concerning  the  funeral  Charges  of  Mr.  John  Cuthbert, 
ftated  after  that  of  the  AlTedations,  in  the  following  Terms  : 
"  Item,     Account    of  Mr.     John   Cuthbert,    his    funeral  Charges 

The  third  Point  fubmitted  in  the  Petition,  refpe6ls  the  Period  Article  in. 
from  which  the  Refpondents  muft  be  charged  with  the  Rents  of 
the  Lands  of  We/l-Canisby ,  and  the  Petitioner  prays  your  Lord- 
ihips,  to  find  that  the  Refpondents  muft  account  for  thefe  Rents 
from  1694,  at  leaft  from  1710.  On  this  Point,  the  Refpondents, 
with  Submlilion,  apprehend,  that  the  Lord  Ordinary's  Interlocntors 
ftand  on  clear  and  folid  Grounds.  By  the  Truft-rights,  granted 
by  Plaids  in  17  10,  Innes  and  Clark  are  declared  not  to  be  liable  for 
Omiffions,  but  for  a^ual  Intromiffions  only,  from  whence  it  is 
clear,  that  they  cannot  be  fubjeded  farther  than  their  Intromif- 
fions fliall  be  either  acknowledged  or  proved  againft  them. 

The  Petitioner  fays,  "  That  Plaids,  in  1710,  afligned  Lines  and 
"  Clark  to  the  Rents  from  Whitfunday  1694,  which  is  good  Evi- 
"  dence  that  Plaids  had  uplifted  none  himfelf  j  and  as  hmes  and 

"  CLvk 
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"  Claik  had  a  Right  to  cnrcr  on  PolTeirion,  flic  argues,  that  it  mud 
"  hs  preJ'uvicJ  they  wei  e  in  I'oildlion  retro,  from  tlie  Date  of  their 
•'  Kiglu,  efpecially  as  Sir  Patrick  Dunbar,  their  Aflignce,  atter- 
"  wards  attained  Pollcfiion  in  i  7  i  9." 

Hut  the  Rclpondcnts  will  be  pardoned  to  fiiy,  that  they  can  dis- 
cover no  Principle  in  Law,  upon  which  to  cltabliili  luch  a  Prelump- 
tion.  PoirdTion,  which  is  fiicli,  admits  of  a  clear  and  pofitive 
Proof,  which  it  is  incumbent  on  the  Party  wdio  makes  the  Allega- 
tion to  bring  ;  and  it  is  abfurd  to  fay,  that  it  is  incumbent  on  the 
Refpondcnts  to  prove  a  Negative,  viz.  that  they  did  not  pof- 
fe!s. 

There  is  no  room  for  legal  Prefumptions,  in  a  Cafe  in  which  they 
are  cxprefly  excluded  by  the  Conception  of  the  Deed  itfelf :  At 
leall,  tlic  only  legal  Preilimption,  if  it  could  be  called  one,  that 
can  be  made,  is,  that  Pollelhon  commenced  at  the  Date  at  which 
it  is  acknowledged  to  liave  begun. 

If  Iiims  and  Clark  had  been  liable  for  Omillions,  and  Co  bound, 
cither  to  have  entered  to  the  Poll.flion,  or  to  have  alhgned  a  Rca- 
lon  why,  there  might  perhaps  be  room  for  prcfuming  PoOdhon 
retro;  but  when  they  are  expreily  exempted  from  being  liable  for 
Intromilhons,  as  they  might  either  polfefs  or  not,  there  is  no 
room  for /)rr/7/;/.'y«T- Poirdlion  againll  them:  They  are  only  liable 
tor  actual  IntromiiTions  ;  and  tlie  Kxtent  thereof,  as  well  as  the 
Poirellion,  mufl;  be  proved.  It  is  a  Quibble,  and  almoll  unintelli- 
gible, what  is  liiid  (^Petition,  p.  14th,)  that,  "  after  it  is  proved  and 
"  admitted,  that,  de  faflo,  Pofldlion  ft)llowed  upon  the  llight,  that 
"  Provifo,"  (/.  e.  the  Provifo  declaring  them  liable  for  a<5^ual  Intro- 
mi  fhons  only)  "  can  have  no  Influence  in  the  Quellion,  from  what 
"  Period  their  PoflelTion  Ihould  be  held  to  have  commenced." — 
After  Poddhon  has  been  once  apprehended,  the  Continuance  of 
it  might  perhaps  be  prefunuvi,  m  /uturuin,  for  the  Time  fubl'e- 
qucnt  tliereto;  but  it  not  cither  admitted  or  proved,  that  /.'.'.vcv  and 
Clark  were  ever  in  Poirdhon,  nor  could  Sir  Patrick  Dtmhur  pollbfs 
before  the  1719:  And  it  is  intomprclienfiblc,  what  is  Jiiid,  that 
liis  Pofll-rtlon  was  their  Pofldlion:  Me  was  a  fingular  Succdltir ; 
nor  was  he  bound  to  polfefN.  And  it  is  impoflible  to  maintain, 
the  Truflces  can  be  obliged  to  account  for  the  Rents,  till  it  appear, 
by  proper  Evidence,  that  they  entered  to  the  Polldlion,  which  mull 
hold  here  a  fortiori;  bccaule  there  is  no  Kvidence  that  P/aiJs  him- 
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felf  was  in  Poflefnon,  but  great  Reafon  to  prefume  the  con- 
trary. 

Indeed,  much  of  the  Petitioner's  Argument  is  founded  on  a 
Miltake  in  Fa(5l,  that  Innes  and  Clark  were  exprefly  affigned  to  the 
Rents  from /F/?///?/7zJ^)'  1694;  whereas  the  Affignation  "  bears  no 
"  fuch  Thing;  and  they  are  only  affigned  to  the  Rents,  Mails, 
"  and  Duties  of  the  fore/aid  haill  Lands  (z.  e.  the  tvhole  EJlate  of 
"  Mey,  contained  in  the  Apprifings  thereby  conveyed)  or  all  or 
"  any  Part  thereof,  competent  to  the  Difponer,  or  Price  or  Annual- 
*'  7'ents  thereof  afore/aid,  and  that  of  all  Years  and  Terms  bygone, 
'*  refting  unpaid,  and  yearly  and  termly  in  Time  coming  ;''  which 
affords  a  Prefumption,  that  Plaids  himfelf  was  not  then  in  Poffef- 
fion  of  the  Subjecl. 

Indeed,  the  Faft  appears  from  the  Decreet  produced,  that  the 
Reprefentatives  of  the  Family  of  Mey,  notwithftanding  the  judicial 
Sale  made  by  your  Lordihips,  continued  to  keep  Pofleffion  of  the 
Eftate,  nay,  refilled  the  Purchafers  on  their  attempting  to  enter  into 
Pofleffion,  which  was  in  thofe  Days  an  eafy  Matter,  as  well  as  a 
common  Thing  in  thofe  remote  Parts  of  the  Country  ;  and  it  ap- 
pears from  the  Decreet  of  Ranking,  that  they  would  not  even  al- 
low the  Creditors,  but  oppofed  them  in  attem.pting  to  prove  the 
Rental;  and  the  Way  in  which  they  were  obliged  to  prove  it,  was, 
by  holding  them  confefTed  on  a  Rental  given  in  for  that  Purpofe. 
It  cannot  therefore  be  fuppofed,  that  Innes  and  Clark,  who  were  Ali- 
ens in  Caithnefs,  could  attain  the  Pofleffion ;  but  Sir  Patrick  Dwi- 
bar,  a  Man  of  Influence,  poflTefled  of  a  great  Eftate  in  the  County, 
and  its  Reprefenrative  in  Parliament,  found  it  a  more  eafy  Matter 
to  make  his  Might  efleflual  than  any  others  could  poflibly  do. 

The  Refpondents  cannot  enter  into  the  Obfervation  made  by  the 
Petitioner,  "  That  it  is  not  to  be  prefumed  a  Man  would  difpone 
"  to  another  a  Subjecfi  of  which  he  was  not  in  PoffeJJion''  This 
fcarce  deferves  an  Anfwer.  Was  Plaids  iji  Pojfejfion  of  the  Eflate 
of  Mo',  or  the  prefent'Debt  found  to  affed  it?  Adjudications  and 
other  Rights,  upon  viKich.  no  P ojfejfion  has  ever  followed,  are  every 
Day  transferred  from  hand  to  hand  ;  and  all  which  was  here  done, 
was,  to  make  over  all  the  Right  Inties  and  Clark  had.  Right  and 
PoiTeffion  are  Things  tolally  difl.incl ;  and.  a  Debtor,  Vv^ho  is  giving 
Security  to  his  Creditor,  mufl,  and  generally  does,  give  him  the 
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bcfl  lie  can,  without  enquiring   whether   all  his  Rights   be  well 
founded  or  nor. 

It  is  further  iiiiil  in  the  Petition,  th;it  thougli  Iiv.ts  and  CI. irk  had 
been  afllgncd  to  the  Rents  from  Whiljiimlay  i  (^94,  yet  Sir  Pa- 
trick is  only  afl'igned  to  them  by  Clark  i'vom  IVhitfunJay  171 9, 
■which  fliows  that  Clark  mull  have  uplifted  them ;  becaufe,  if 
they  had  been  in  medio,  he  would  have  aHigned  them  to  Sir 
Patrick. 

In  the  fijl phicc,  it  has  been  already  obferved,  that  Inucs  and 
Clark  wcTC  not  afligned  to  the  Rents  irom.  IVhitfunJay  1694,  bur, 
in  general,  to  the  Rents  bygone,  anJ  in  Tunc  coming.  2J0,  It  would 
by  no  means  follow,  that,  if  the  Rents  were  not  in  medio,  they  were 
therefore  ujilifted  by  Clark:  there  is  Rcalbn  to  prefumc,  that  nei- 
ther Plaids  nor  Inncs  and  Clark  ever  attained  Potlcirion  of  the  Sub- 
ie<fls  in  Caitbnefs,  but  the  Poircrtlon  might  cither  be  retained  by  Mcy 
Jiimfclf,  or  attained  by  others,  whom  the  Respondents  have  had 
no  Accefs  to  know  ;  for,  although  they  have  lived  chiefly  in  Caith- 
licfs,  yet  they  cannot  be  blamed  for  not  being  acquainted  with 
Tranfacnions,  which,  it  is  believed,  happened  before  the  llefpondents 
were  born. 

And  it  cannot  be  inferred  that  Innes  and  Clark  entered  on  PofTef- 
fion,  becaufe  they  were  Creditors  to  Plaids:  A  thoufand  Accidents 
or  Inabilities  might,  notwithflanding,  hinder  them;  and  if  the 
Argument  was  juft,  it  would  go  the  length  of  proving,  or  prefum- 
ing,  they  had  even  recovered  Payment  of  the  prefent  Debt,  becauic 
it  alfo  was  ailigned  to  them,  and  for  their  Security  too. 

Tlie  Petitioner  fays,  it  is  impoflible  for  her  to  bring  any  Proof  of 
tiic  Pofleirion,  as  all  Plaids's  Papers  and  Vouchers  were  given  up 
to  his  Trudees,  and  by  them  to  Sir  Patrick  Dunbar ;  anil  llic  alleds 
to  be  mighty  ignorant  about  his  Aflairs. 

But  it  is  a  Miflake  that  all  his  Papers  were  delivered  to  the  Truf- 
tces.  A  few  intlecd  were;  and  the  Petitioner  has  hat!  much  better 
Accefs  than  the  Re(|iondents  to  be  acquainted  with  the  Tranla(ftlons. 
It  is  clear,  that  the  Mvidences  neceilary  for  inllrutfling  the  PoflcfTion, 
did  not  fall  to  be  in  the  Hands  either  of  Plaids  or  of  his  Trullccs: 
They  fell  to  be  in  the  Hands  of  the  Perfons  who  were  in  the  natu- 
ral t'ofTcflion  of  the  Lands.  The  Petitioner,  therefore,  does  not 
lufTcr  the  leafl  Inconvenience  by  any  oi  Plaids' s  Papers  being  deli- 
vered to  his   TruUces  ;  and,  whatever  DilBculty  may  attend  the 
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Proof,  that  can  be  no  Reafon  for  fixing  TntromiiTions  on  the  Re- 
fpondents  without  Proof,  when,  by  the  Truft-right,  their  Authors 
are  cxprefly  declared  to  be  liable  for  acftual  Intromiflions  only. 
Thele,  the  Petitioner  was  all  along  fenfible,  £he  was  herfelf  bound, 
to  prove:  In  this  View  flie  applied  to  the  Lord  Ordinary  for  Dili- 
gence after  Diligence,  and  £he  executed  thofe  Diligences  in  a  man- 
ner againft  all  the  World,  but  flie  has  proved  nothing.  It  is  not 
indeed  believed,  that  flie  could  have  the  leaft  Expedlations  of  prov- 
ing further  Intromiflions  than  were  immediately  acknowledged  by 
the  Refpondents ;  res  ipfa  loquitur,  that  there  could  be  no  further 
Intromiflions  ;  and  the  Diligences  ferved  little  other  Purpofe  than 
that  of  making  a  long  Caufe,  and  expenfive  Dependence.  The 
Procefs  was  originally  commenced  in  1764,  and  the  Lord.  Ordi- 
nary is  well  acquainted  with  the  various  Means,  unnecefTary  to  be 
mentioned,  employed  by  the  Petitioner  for  protra(fl:ing  the  Deci- 
fion ;  but  it  is  humbly  hoped  your  Lordfhips  will  have  little  Diffi- 
culty in  refufing  the  prefent  Petition,  and  adhering  to  his  Lordfhip's 
Interlocutors. 

In  refpeSi  whereof,  &c. 

GEO.    WALLACE. 


^ 
^ 


December  iS-  17^9. 
Xlfifo  the  Hight  Honourable  the  Lords  of  Council  and  Sejion^ 
THE 

PET  IT  ION 

O    F 
ALEXANDER     CUTHBERT,     Efq; 


Humbly  Jheiveth, 

1--^HAT  Alexander  Cuthbert,  proy^ft  of  Invernefs,  died  in 
1 68 1,  poflefled  of  fubjedls  of  <;onfiderable  value;  and 
particularly,  of  two  decreets  of  apprifing  againfi:  Sir  Wil- 
liam Sinclair  of  Mey  and  Canifbie ;  the  firft  dated  n  th 
February  1664,  and  the  other,  4th  March  1676. 

He  was  fucceeded  by  his  grandnephew  John  Cuthbert,  after- 
wards defigned  of  Plaids  ;  who  was  ferved  heir  in  fpecial  to  his 
granduncle  in  certain  burgage-tenements  lying  in  and  about  the 
town  of  Invernefs,  when  an  infant,  in  1702  ;  but  no  title  was  ever 
made  up  in  his  perfon  to  the  forefaid  adjudications.  ^ 

Sir  William  Sinclair  having  become  bankrupt,  his  eftate  was 
brought  to  a  judicial  fale;  and  the  moft  confiderable  part  of  it, 
being  that  fituated  in  the  fliire  of  Rofs,  was  purchafed  by  George 
Vifcount  of  Tarbet,  afterwards  Earl  of  Cromarry.  A  fmall  part 
of  the  Caithnefs  eftate  was  purchafed  by  William  Innes  writer  to 
the  fignet,  as  truftee  for  John  Sinclair  of  Ulbftcr.  And,  of  this 
date,  each  purchafer  obtained  decreet  of  fale  in  hi-i  favour.  July  28  1694. 

In  February  thereafter,  a  decreet  of  ranking  was  pronounced  in  Feb.  21. 1695. 
favour  of  the  creditois,  by  which   the  heiri  of  Piovoft  Cuthbert 
were  preferred,  on  the  price  of  the  lands  purchafed  by  the  Eirl  of 
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Cromarty,  for  the  fum  of  L.  548^  :  5.:  8  Scots,  and  on  the  price 
of  the  lands  purchafed  by  William  Inncs,  for  Sinclair  of  Ulbfler, 
for  the  fum  of  L,  1075  :  12  :  4  Scots,  with  intereft  on  both  fums 
from  Whitfunday  1694. 

By  the  fame  decreet  "  there  were  adjudged,  to  the  reprefentatives 
"  of  Provofl;  Cuthbert,  the  three  penny  three  farthing  and  an  half 
"  oclo  land  of  the  lands  of  Canilbie,  holding  of  the  King,"  Sec. 
in  payment  of  the  remamder  of  the  debt  due  to  the  Provofl,  as 
no  purchafer  appeared  for  thcfe  lands  at  the  fale.  And  the  de- 
creet farther  declares  the  provoll's  reprefentatives  to  have  right  to 
the  rents,  mails,  and  duties,  of  thefc  lands,  from  the  term  of  Whit- 
funday 1  694,  and  in  time  coming, 

John  Cuthbert,  defigned  of  PlaiJs,  the  provofl's  nearefl  heir,  had 
the  misfortune  to  have  his  affairs  much  neglcded  and  mifmanagcd 
during  his  minority  ;  and  when  he  came  of  age,  he  was,  from  wcik- 
nci's  of  mind,  and  indolence  of  difpoGcion,  totally  incapable  of  re- 
trieving his  fituation. 

In  order  to  relieve  himfelf  from  his  difficulties,  he  committed 
the  management  of  his  affairs  to  Provofl  Alexander  Clark  in  In- 
vernefs,  and  Robert  Innes  of  Mondale. 

To  them  he  granted  three  feveral  deeds,  for  the  purpofe  of  fet- 
tling his  affairs,  and  paying  his  debts.  Tl)e  firll  of  theie  is  a  fac- 
tory, dated  ij'th  Augull  1709;  the  lecond,  a  difpofr.ion  and  aflig- 
nation,  2ifl  October  1709;  the  third  is  a  mo;e  ample  difpofition, 
dated  30th  January  17  10,  wiiereby,  after  reciting  the  two  former 
dilpofitions.  Plaids  conveyed  to  tlie  faid  Alexander  C'lark  and  Ro- 
bert Innes,  and  their  heirs  and  allignces,  bcfidcs  Ins  other  effedls, 
the  two  apprifings  of  the  cflate  of  Mey,  the  decrt-et  of  ranking  and 
fale,  the  Anns  and  lands  adjudged  to  the  heirs  of  Provort  Cuthbert 
by  that  decreet  ;  and  this  difpolition  contains  proci:ratory  of  refig- 
naiion,  and  jireccpt  of  feifin,  together  with  an  allignation  to  the 
mails  and  (hities  for  bygones,  and  in  time  coming. 

But  as  Pl.iids  had  never  made  up  any  title  to  thefe  fubjec^s,  the 
truflees  obtained  from  him  a  bonti,  of  the  fame  date  with  this  laft 
diJpofition,  for  50,000  merks  ;  and  having  th.ercupon  charged  \\'n\\ 
to  enter  heir  to  Ins  grandiuicK",  they,  upon  the  29th  June  1710, 
obtained  adjudication  of  the  whole  fiibjedls  and  lands  conveyed  by 
the  forcfaid  difpofition. 

Of  even  date  with  each  of  thcfe  deeds,  backbonds  were  granted 
to  John  Cuthbert  by  Robert  Inncs  aiid  Alexander  Claik,  declaring 
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the  fame  to  be  truft-rights  granted  to  them,  for  fecurity  of  what 
fums  they  either  had  already,  or  ftiould  afterwards  advance  for  the 
granter,  together  with  the  intereft  thereof;  after  deduction  of 
which,  they  obliged  themfelves  to  become  accountable  for  the  re- 
mainder, to  the  faid  John  Cutlibert,  his  heirs  and  affignees  ;  in 
whofe  favour  they  alfo  obliged  themfelves  to  denude. 

Immediately  after  having  obtained  thefe  difpofitions,  the  truftees 
proceeded,  with  wonderful  difpatch,  to  accomplifh  the  great  objed: 
they  had  in  view ;  which  was,  the  getting  into  their  pofTeffion  and 
management  the  whole  fubjeds  conveyed  to  them ;  and  at  the 
fame  time  they  took  care  to  pofTefs  themfelves  of  his  whole 
papers. 

The  other  more  material  objedl  of  their  truft,  the  fupporting- 
Plaids  himfelf,  the  paying  his  creditors,  and  the  retrieving  his  af- 
fairs, they  foon  negledled.  They  feem  to  have  been  totally  un- 
worthy of  the  truft  repofed  in  them  ;  and  their  view  was,  not  fo- 
much  to  ferve  poor  Plaids,  as  to  plunder  his  effedls. 

This  unfortunate  fituation  of  Plaids  occafioned  regret  to  his 
friends,  and  produced  complaints  from  his  creditors.  At  laft  the 
petitioner's  father,  John  Cuthbert  of  Caftlehill,  a  very  near  rela- 
tion and  conliderable  creditor  of  Plaids,  refolved  to  take  fome  mea- 
fures  for  fecuring  the  debts  due  to  himfelf,  and,  if  poffible,  to 
relcue  the  affairs  of  his  friend  from  the   hands  of  thefe  truflees. 

He  accordingly,  of  this  date,  obtained  from  Plaids  a  conveyanceJ"'yi7.i7' 
to  the  fubjeds  which  had  been  before  conveyed  to  Innes  and  Clark, 
and  to  the  feveral  backbonds  granted  by  them,  "  with  full  power 
"  to  afk,  crave,  and  obtain,  juft  count,  reckoning,  and  payment, 
''  of  the  faid  Robert  Innes  and  Mr  Alexander  Clark  their  intro- 
*'  miffion  by  virtue  of  the  faid  difpofition,  in  the  terms  of  the 
*'  faid  backbonds  ;  and,  if  need  bees,  to  purfue  therefor  in  his  own- 
"  name,  and  to  hinder  and  impede  ajiy  agreements  tvith  any  of  my 
"  debtors  that  may  be  made  by  them  unfrugally ^  or  to  lofs,"  (^-c. 

Of  the  fame  date  with  this  conveyance,  Caillehill  granted  a  back- 
bond to  Plaids,  declaring  the  conveyance  to  be  in  fecurity  of  the 
debts  therein  particularly  mentioned,  due  to  him  by  Plaids  ;  and 
obliging  himfelf  to  account  for  his  intromiilions,  after  dedudion  of 
thefe  debts. 

Innes  and  Clark  were  as  incapable  of  good  management  as  they 
had  fhown  themleives  of  diicharging  their  trufl:  with  honelly;  and 
they  both  became  bankrupt  about  the  year  17 19. 
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In  that  year,  Clark  having  confirmed  himfelf  executor  to  one 
Mr  Robert  Frafcr,  he  prevailed  upon  Patrick  Dunbar  of  Bower- 
madden,  afterwards  Sir  Patrick  Dunbar  of  Northfield,  to  become 
his  cautioner;  and,  for  Sir  Patrick's  fecurity,  he,  by  a  deed  of  this 
.Kcg.B.  1 719. date,  conveyed  to  him  the  various  fubjeds  which  had  been  difpo- 
ned  to  him  and  Innes  by  Plaids;  and  particularly  among  others 
the  lands  of  Caniihic,  to  the  rents  of  which  he  alligns  him  from 
the  preceding  term  of  Whitfunday  17 19. 

This  right  being  incomplete  as  to  one  half,  without  a  convey- 
ance from  Innes  or  his  heirs,  Sir  Patrick  Dunbar  endeavoured  to 
fupply  this  defe<fl  in  the  beft  manner  he  was  able.  Difcovering 
that  Clark  had  paid  up  fingly  feme  of  the  bonds  in  which  he  and 
Innes  had  been  jointly  bound  for  Plaids,  he  immediately  conclu- 
ded Clark  to  be  largely  the  creditor  of  Innes ;  and,  without  exa- 
mining any  farther,  he  immediately  confirmed  executor-creditor  to 
Innes;  and  thereafter  obtained  a  decreet  of  conlbtution,  cognitionis 
caufa,  againrt  Jonathan  Junes,  the  Ion  and  apparent  heir  of  Moa- 
dale. 

Sir  Patrick  himfelf  proceeded  no  farther;  but,  after  his  death,  in 
1763,  his  daughter  Elifabeth,  in  virtue  of  a  general  difpofition 
N'ov.i7.i7s8  from  him,  confirmed  the  fums  in  the  faid  decreet  cognitionis  aiu/h', 
junc2o.i76.-,.  and  thereupon,  of  this  date,  obtained  an  adjudication  againfl  Jo- 
nathan Innes,  for  the  accumulate  fum  of  L.  8S08  Scot-  of  lanes  the 
truftce's  half  of  ihc  whole  fubjecis  acquired  by  him  and  Clark  from 
Plaids. 

Such  has  been  the  progrefs  of  the  truft-right  granted  by  Plaids 
to  Innes  and  Clark.  With  rel'pevTl  to  that  granted  to  John  Cuth- 
burt  of  CalUehill,  the  petitioner's  father,  no  material  llep  was  ta- 
ken in  confecjuencc  of  it,  till,  in  1732,  he  brought  procelles  againft 
Innes  and  Clark,  theEirl  of  Cromarty,  and  likewilc  Sir  Patrick 
Dunbar,  who  long  before  tliis  rime  had  got  poireilion  of  the  lands 
of  Canifbie.  In  1733.  CiiUehiirs  death  (loppctl  the  proccfs ;  and 
ioon  after.  Sir  Patrick  Dunbar,  and  Calll- hill's  heir  Genrge  Curhbert, 
agreed  to  iubmit  their  claiius  to  arbitration;  but  it  does  not  ;ip- 
jiear,  that  in  cunfequcncc  of  this  fubmillion  any  thing  material  was 
done. 

John  Cuthbcrt  of  Caftlehill  had,  in  1729,  ex:cutc,  in  favour  nf 
Jus  wife  Mrs  Jean  Hay,  a  general  clifpofition  of  all  his  fubjedls,  for 
ceitain    pui  poles   ihefcin   particularly    Ipecified.     She,  in  order  to 
complete  Jicr  right  to  thcfc  lUbjccIs,  obtained,  July  3.  1754,  ^  de- 
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creet  of  arljudication  in  implement,  agaiiift  her  hufband's  heir, 
adjudging  from  him  the  feveral  fubjeds  of  which  his  eflate  confid- 
ed ;  and,  in  particular,  the  lands  of  Weft  Canifbie,  and  the  fums  for 
which  Plaids  was  ranked  by  the  decreet  of  ranking  and  fale  of  the 
eftate  of  Sinclair  of  Mey. 

In  1749,  ^^^  ^^''^  ^^^  J^^'^  Hay  entered  a  claim  for  herfelf  and 
children,  upon  the  forfeited  eftate  of  Cromarty,  for  payment  of  the 
fum  of  L.  5486  :5  :  8  Scots;  for  which,  by  the  decreet  of  rank- 
ing in  1695,  the  heirs  of  Provoft  Cuthbert  had  been  ranked  upon 
the  eftate  purchafed  by  the  Earl  of  Cromarty. 

In  difcufling  this  claim,  it  was  moved  as  an  objection  on  the 
part  of  the  crown,  That  the  claimant  had  not  produced  tlie  ori- 
ginal grounds  of  her  claim.  To  remove  this  objedlion,  Mrs  Jean 
Hay  obtained  a  diligence  againft  Sir  Patrick  Dunbar,  and  his  a- 
gents,  for  recovering  the  papers  neceflary  for  fupporting  her  claim, 
and  which  had  been  put  into  his  hands  by  Innes  and  Clark.  And 
accordingly  thefe  papers  were  exhibited  upon  oath,  by  Sir  Patrick's 
agent,  in  the  clerk's  hands. 

About  the  fame  time,  the  faid  Mrs  Jean  Hay  acquired  from 
Margaret  Cuthbert,  only  daughter  and  heir  of  John  Cuthbert  of 
Plaids,  a  difpofition  to  all  lands,  heritages,  and  other  rights  which 
had  belonged  to  her  father  •,  and  particularly  this  claim  on  the  e- 
ftate  of  Mey,  together  with  a  ratification  of  all  rights  granted  by 
her  father  to  Cuthbert  of  Caftlchill. 

After  a  very  tedious  and  expenfive  litigation  with  the  crown,, 
the  claimant  prevailed,  and  had  her  claim  fultained  by  the  unani- 
mous judgement  of  your  Lordlhips  on  the  29th  July  1762. 

After  Sir  Patrick  Dunbar  had  thus  allowed  the  faid  Mrs  Jean 
Hay  to  profecute,  and  at  length  to  prevail  in  her  claim,  it  was  not 
cxpedled,  that  either  he,  or  any  deriving  right  from  him,  would 
have  endeavoured  to  come  in,  and  reap  the  fruits  of  her  labour. 
Notwithftandicg,  however,  Elifabeth,  his  daughter  and  heir,  thought 
proper,  upon  the  conveyance  as  above  fet  forth,  to  commence  a 
procefs  againft  the  faid  Mrs  Jean  Hay,  and  the  ofBcers  of  ftate,  in 
order  to  have  it  found. and  declared,  That  ihe  has  the  preferable 
right  to  the  aforefaid  debt  upon  the  eftate  of  Cromarty  ;  and  that 
therefore  Mrs  Jean  Hay  fhould  be  obliged  to  denude  in  her  favour 
of  that  claim,  and  the  decreet  of  your  Lordlliii,-s  fuftain-ng  it. 

This  caule  came,  in  the  courfe  of  the  rolls,  before  the  Lord 
•Gardenfton  Ordinary  in  17645  when   the    purfuer  alledged,   That 

B  Innes 


(  ^  ) 

Innes  and  Clark  had  advanced  fums  for  Plaids,  which,  with  In- 
tereft  to  that  date,  would  amount  to  L.  30,000  Scots.  But,  at  the 
fame  time,  as  Ihe  did  not  in  her  account  give  credit  for  any  one 
article  of  the  IntromilTions  of  her  or  her  authors  with  the  effedls  of 
Nov. 24. 1 768 Plaids,  the  Lord  Ordinary,  by  an  inteilocutor  of  this  date,  "  or- 
*'  daincd  the  purfuer,  againll  next  calling,  to  give  in  an  account 
"  of  her  author's    intromilTions   with   the   elfeifts    of   John   Cuth- 

The  purfuer  inherited  too  much  of  the  fpirit  of  the  original 
truftees  to  comply  with  this  interlocutor.  She  was  extrcwiely  at- 
tentive to  feize  upon  every  fund  (he  could  lay  hold  of,  but  flow 
and  unwilhng  to  render  any  account  of  her  intromiffions.  She 
pretended  to  obey  the  appointment  of  the  Lord  Ordinary,  by  a  pa- 
per, intitled,  A  ConJefcttiJence ;  but  which  was  vague  and  evafive 
to  the  laft  degree  :  for  ihe  pretended,  that  (he  was  a  fingular  fuc- 
ceifor,  and  knew  nothing  of  any  intromilTions  whatever,  further 
than  that  (lie  heard  her  father,  Sir  Patrick  Dunbar,  got  pcfleffion 
of  the  lands  of  Caniibie  in  the  17  19.  She  (oon  reforted  to  a  plea 
more  fuitable  to  her  tnie  plan,  and  maintained,  That  before  enter- 
ing into  any  count  and  reckoning,  Mrs  Jean  Hay  (liould,  in  the 
firrt  place,  denuilc  in  her  favour  of  the  decreet  fuftaining  the  claim 
upon  the  eftate  of  Cromarty. 

It  is  unneceffary  to  trouble  your  Lordilups  with  a  detail  of  the 
litigation  upon  this  point.  It  is  fufficicnt  to  obferve,  that  the  plea 
of  the  purfuer  was  over-ruled,  firll  by  the  Lord  Ordinary,  and  af- 
terwards by  your  Lordiliips;  and  it  became  an  eilablilhed  point, 
That  (lie  could  not  oblige  Mrs  Jean  Hay  to  denude,  any  farther 
than  (he  (hould  be  able  to  inflrucfl  Innes  and  Clark,  the  original 
truRecf,  to  have  been  creditors  of  Plaids. 

After  this  point  had  been  fixed,  the  purfuer  exhibited  an  ac- 
count of  the  fums  faid  to  have  been  advanced  for  Plaids  by  Innes 
and  Clark  ;  but,  at  the  fame  time,  adhering  to  her  original  plan, 
fhc  thought  proper  nottochargc  herhlt  with  any  intromiilions,  and 
to  maintain,  that  it  was  incumbent  u]ion  the  defender  to  prove 
thcfe ;  and,  upon  thcle  principles,  would  have  had  the  caule  re- 
mitted to  an  accountant. 

The  Lord  Onlinary  remitted  to  Ludovick  Grant  accountant,  to 
hear  parties  doers,  antl  rejiort  upon  the  whole  caufe. 

The  accountant  made  his  report ;  againll  which  objedions  were 

oflcrcd: 
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ofFered  :  but  the  Lord  Ordinary  repelled  thefe,  and  his  judgement 
was  afterwards  affirmed  by  your  Lordlhips. 

Three  queftions  were  dated  by  the  accountant  for  the  Lord  Or- 
dinary's opinion.  Theie  refpedled  the  lands  of  Canifbie;  which, 
as  has  been  above  narrated,  were  adjudged  to  Plaids  by  the  decreet 
of  ranking  of  the  creditors  of  Mey  in  1694;  and  which  decreet, 
with  all  right  following  thereon,  was  conveyed  to  Innes  and  Clark 
in  1709  and  .1710,  As  Plaids  himfelf,  by  thefe  conveyances,  af- 
figned  the  truftees  to  all  the  bygone  mails  and  duties,  the  qucftion 
occurred,  imo,  From  what  period  was  the  purfuer  to  be  charged 
with  the  lands  of  Canifbie  ;  whether  from  i  694,  the  commence- 
ment of  the  right  of  Plaids  himfelf;  or  from  1709,  the  date  of 
the  truft-conveyance  to  Clark  and  Innes  ;  or  from  1719,  the  date 
of  the  poflefllon  of  Sir  Patrick  Dunbar?  2dlj,  It  occurred  as  a 
queflion,  At  what  rate  the  vi(5lual  was  to  be  converted  in  account- 
ing? and,  3dly,  In  what  manner  the  value  of  the  lands  was  to  be 
afcertained,  and  accounted  for? 

Upon  advifing  memorials  upon  thefe  points,  the  Lord  Ordinary  J^''yM.  1768. 
pronounced  the  following  interlocutor.  "  The  Lord  Ordinary  ha- 
•'  ving  confidered  the  memorials  for  both  parties,  finds.  That  the 
"  purfuers  are  only  obliged  to  account  for  the  rents  of  the  lands 
"  of  Canifbie  from  Whitfunday  1 7 1 9,  in  refpedl  the  defender  of- 
"  fers  no  proof  of  an  earlier  pofleflion  by  Innes  and  Clark,  the 
*'  original  truftees,  and  fhows  no  fufficient  caufe  for  refting  upon 
"  bare  presumptions  of  an  earlier  polTefHon :  Finds,  That  the  vic- 
"  tual-rent  muft  be  converted  at  the  rate  of  the  fiars,  unlels  the 
"  defender  will  undertake  to  prove  the  current  prices  of  vidlual 
"  for  the  feveral  years  in  queftion:  Finds,  That  the  conveyance 
"  from  Innes  and  Clark  to  Sir  Patrick  Dunbar  imported  only  a 
*'  right  in  fecurity ;  and  therefore  there  is  no  room  for  determining 
"  the  third  queftion  propofed  by  the  accountant,  viz.  In  what 
"  manner  the  value  of  the  laid  lands  is  to  be  afcertained,  and  ac- 
"  counted  for  ? " 

After  fome  litigation,  the  firft  branch  of  this  interlocutor,  which 
was  the  only  part  of  it  contefted,  was,  of  this  date,  finally  adhe- Ja^.2J.I769• 
hered  to  by  your  Lordfhips. 

i  About  this  time,  the  petitioner  Alexander  Cuthbert,  the  third 
fon  of  John  Cuthbert  of  Caftlehill,  produced  in  procefs,  a 
conveyance  made  to  him  by  his  mother  Mrs  Jean  Hay,  of  the 
faid   decreet,  fuftaining  her  claim  upon  the  eftacc   of  Cromarty. 

Thereafter 
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Thereafrer  he  prayed  the   Lord   Ordinary  to  allow  him  to   prove 

prout  dcjure,  that  Inncs  and  Clark  pollclTcd   the  lands  of   Can.ll^iej 

and  intromittcd    u-ith    the   rents  prior  to  Whitlunday  1719;  a"d 

upon  advifing  a  condefcendence    and   anfwers,  his  Loidlhip  all -w- 

M,rch3.i7^9ed  the  proof  demanded,  and  the  purfuer  a  conjund  probation.     In 

confeqiience  thereof,  an   ad    and  commitli^n  was  extraded,  and  a 

proof  taken  and  reported;  and  the  Lord  Ordinary,  upon  the  30th 

1unr:o., 769.  Tune  1 7 69,  made  avifandum  to  himlclf  with   the    proof,  without 

"loiv  7-  '769. any  mc-r^orials.     Thereafter  i.e.  ot   this  date,  pronounced  the  fol- 

lowinr^  interlocutor:  "  Having  confulered  the  condefcendence  and 

"  anlwers    together  with  the   proof   adduced,    finds,  That  the  de- 

"  fenders  have  not  brought  any  fuffu  lent  evidence  to  prove  or  in- 

"  ftrud    that  Innes  and  Clark  had  poireiVion  of  the  lands  of  \\  eft 

"  Canifbie  prior  to  their  dilpo'ltion  in  favour  of  Sir  Patrick  Dun- 

"  bar  1769,  (infteadof  1719)-  and  authorifes  the    accountant   to 

"  make  up  the  ftate  of  accounts  accordinglv." 

Acainll  this  interlocutor  the  petitioner  offered  a  rcprcfentation. 
Innes  and  Clark,  the  original  truilees,  after  their  obtaining  the  dif. 
pofition  1709,  employed  William  Campbell  IheriH-cleik  cf  Cuth- 
nefs  to  uplift  for  them  the  rents  of  Canifbie.  F.om  the  icpre- 
fentative.  of  this  Campbell,  the  petitioner  expccled  to  recover  do- 
cuments to  prove  the  poffeffion  of  the  truHees;  but,  uiiiortun.tely, 
the  reprefentaiive  of  Campbell  died  juft  before  leading  the  proof; 
and  as  he  had  left  an  inf^int-hcir,  without  tutors  and  curators  and 
his  piipeis  remained  fc.lcd  up,  the  petitionci  could  not  poffibly  ob- 
tain inipcc\ion  of  them.  The  petitioner  therefore  prayed  the  Lord 
Ordinary  that  if  he  Oiould  Hill  entertain  difficulties  as  to  the  luf- 
ficiency'of  the  proof  brought,  he  would  at  Icall  grant  a  warrant 
to  the  ftieriH-  depute  or  lu'.)ltitute  of  the  county  of  Caithncfs, 
or  to  any  other  proper  perlon,  to  fear^h  the  papers  ot  the  de- 
ceafed  William  Campbell,  and  to  lodge  in  piocels  his  accomit- 
book,  or  anv  other  writing  that  may  .nl\rua  his  having  uplifted 
the  rents  of 'Canilbie  previous  to  the  year  1719-  , 

The  lord  Ordinal  y  appointed  this  rcprcfentation  to  be  aniwered  ; 
and  aftfr  anfwers  had  been  given  in,  the  pctuioper  had  an  order  to 
reply  But  there  having  been  accidentally  dilcovered  an  mvenrcry 
of  tillers  in  the  poiredlon  ot  the  purfuer's  doer,  among  which  there 
appeared  to  le  fcveral  which  the  petitioner  apprehends  might  aid 
iis  proof  of  the  i^ulfeffion  of  the  trullees  prior  to  1719,  he  there- 
fore inrollcd  me  caufe,  and  prayed  the  Lord  Ouhnary  would  ap- 

point 
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point  the  purfuer's  doer  to  give  infpedion  of  fuch  of  thefe  papers 

as  fhould  be  pointed  out.     His   Lordfliip  appointed  a  condefcend- 

ence  to  be  given  in  of  the  writings  called  for;  and  this  condefcend- 

ence  was  immediately  prepared,  and  fent   to   the  purfuer's   doer. 

He  refufed,  however,  to  produce  thefe   writings  ;   and  therefore  a 

reprefentation  was  given  in  to  the  Lord    Ordinary    upon    the   j:th 

Auguft  laft,  praying  he  would  appoint  the  purfuer's  doer,  either  to 

give  infpedlion  of  thefe  writings,  or    to  fhow  caufe  why  he  fhould 

not.      Without   any    allowance  from    the  Lord    Ordinary,    there 

was    immediately   given    in  an    unfigned    memorial,    filled   with 

clamour    and    mifreprefentations,    and    flating   objeiflions   to    the 

petitioner's   demand.      The  Lord  Ordinary,    of   this    date,    pro- Aug.  10.1769 

nounced  the  following  interlocutor :  "  Having  confidered   the  re- 

*'  prefentation,  with  the  memorial  for  Mrs  Dunbar  and  hufband, 

*'  refufes  the  defire  of  the  reprefentation,  and  adheres  to  the  for- 

*'  mer  interlocutor." 

This  interlocutor  of  the  Lord  Ordinary  not  only  refufed  the  re^- 
prefentation,  as  to  the  infpedlion  of  papers  demanded ;  but  far- 
ther, by  the  former  interlocutor  adhered  to,  could  only  be  un- 
derftood  his  Lordlhip's  interlocutor  upon  the  merits  of  the  caufe. 
The  petitioner  was  at  fome  lofs  to  apprehend  his  Lordfhip's 
meaning;  the  more  efpecially  as  he  had  been  allowed  to  reply  to 
the  purfuer's  anfwers  to  his  reprefentation  againft  the  interlocutors 
of  the  30th  June  and  7th  July  ;  and  that  this  queftion,  as  to  the 
infpecfiion  of  papers  demanded,  fell  neceiTarily  to  be  deterndned  be- 
fore giving  in  fuch  reply;  and  therefore  he  immediately  gave  in  a 
reprefentation,  praying  the  interlocutor  to  be  altered  or  explained, 
and  that  he  might  be  allowed  to  give  in  the  replies.  The  Lord  Or- 
dinary, ilth  x'\uguft  1769,  appointed  the  reprefentation  to  be  an- Aug- n. 1769 
fwered ;  but  upon  advifing  it,  with  anfwers,  he,  upon  the  21  ft 
November,  refufed  it,  and  adhered  to  his  former  interlocutors  ofNov.  21.1769 
■  the  3cth  June  and  7th  July;  and  upon  advifing  another  repre- 
fentation,   with  anfvirers,   he  again,  of  this  date,  adhered.  Dec.  1,1769. 

Thefe  interlocutors  of  the  Lord  Ordinary,  the  petitioner  mufl 
humbly  fubmit  to  your  Lordfliips  review  ;  and,  after  the  full  de- 
tail of  fadls  above  given,  he  fhall  endeavour  to  confine  his  argu- 
ment within  as  narrow  bounds  as  pofTible. 

Before  entering  upon  the  particular  points  at  prefent  in  difpute, 
the  petitioner  mufl  obferve  in  general,  that  a  plea  more  unfavour- 
able than  that  of  the  purfuer  can  hardly  occur.     lunes  and  Clerk, 

C  the 
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the  original  truflees,  betrayed  the  truft  repofed  in  them,  mifma- 
naged  the  affairs,  and  plundered  the  eftecls  of  the  poor  weak 
gentleman,  who  had  confided  in  them.  Whatever  lums  it  may  be 
now  pretended  tliey  paid  for  him,  however  difficult  it  may  be  at 
tliis  great  diftance  of  time  to  prove  their  incromiflion  with  many 
of  his  funds,  certain  it  is,  that,  according  to  the  univerlal  belief  of 
that  country,  thele  truflees  were,  in  the  very  firft  four  years  of 
tl>eir  poffeilion,  more  than  indemnified  for  every  fliilling  which 
they  had  laid  out  upon  account  of  Plaids.  This  belief  of  the  coun- 
try at  length  reached  the  ears  of  the  poor  weak  man  Plaids  himfelf, 
and  occafioned  the  trufl-difpofition  to  his  friend  and  relation  Caflle- 
hill  in  !7i3.  Cafflchill  was  himfelf  a  confiderable  creditor;  and 
other  creditors  feeing  no  profpedl  of  payment  from  the  original 
rrnflecs  Innes  and  Clark,  conveyed  to  him  their  grounds  of  debt. 
In  the  right  of  Caftlehill  came  the  petitioner's  mother,  entered  the 
claim  upon  the  forfeited  ertate  of  Crrimatty,  and  at  length,  after 
a  long  litigation,  prevailed  in  it.  If  ihe  had  not  entered  tliis  claim 
within  the  time  limited  by  adl  of  parliament,  it  would  have  been 
lofl  for  ever  ;  for  the  purfuer  neglecled  it  altogether:  if  Ihe  had 
failed  in  getting  it  fuffained,  flie  never  would  have  recovered  from 
the  purfuer  a  fingle  penny  for  all  her  trouble  and  expence  :  but  be- 
caufe  flie  has  prevailed  in  it,  the  purfuer  would  now  reap  the 
fruits  of  another's  labour,  and  fnatch  away  the  gain  which  Ihe  did 
not  contribute  to  acquire. 

Another  general  oblervation  to  be  made,  is  with  refpeifl  to  the 
unequal  fituation  of  the  purfuer  and  defender,  in  bringing  evidence 
with  regard  to  the  tranfacT:ions  of  io  remote  a  period.  The  origi- 
nal truflees,  together  witli  the  cffecfls,  took  polI-fHon  of  the  whole 
j)apers  of  Plaids;  and  thcli;  came  afterwards  into  the  pollclhon  of 
the  purluer's  father  Sir  Patrick  Dunb.ir.  Thus  the  puifuer  is  pof- 
felfed  of  materials,  from  which  flie  finds  no  dilliculcy  in  rearing  up 
clamis ;  but  flie  will  not  give  credit  for  a  fingle  penny  of  intromif^- 
fjons,  although  flie  cannot,  from  the  nature  of  the  thing,  be  igno- 
rant of  thefe.  The  defender,  on  tlie  other  hand,  who  never  pof- 
fefled  either  any  of  the  funds  or  papers  of  Plaids,  has  now,  at  the 
(iiflancc  of  threefcore  years,  to  (cek  about  for  evidence,  hardly 
pufl'iblc  to  be  obtained. 

Tiic  purfuer  may  deny  intromiflioris  as  flic  pleafcs,  and  may  in- 
fiff,  that  flie  can  be  charged  with  none  but  luch  as  arc  proved  a- 
gainfl  her  by  the  defender.     To  ihow,  however,  how  little  her  af- 

feriioni 
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fertions  are  to  be  trufted,  mentioning  one  particular  will  be  fuf- 
ficient.  By  the  decreet  of  ranking  of  the  creditors  of  Mey,  it  has 
been  mentioned,  that  the  heirs  of  Provoft  Cuthbert  were  ranked  on 
the  price  of  the  lands  purchafed  by  William  Innes  for  Sinclair  of 
Ulbfler,  for  the  fum  of  L.  1075  :  12  :  4  Scots,  with  the  interefl: 
thereof  from  Whitfunday  1694.  As  Innes  and  Clark  had  uplift- 
ed this  fum  in  17 10,  the  petitioner  infifted,  that  the  purfuer  ilioufd 
be  charged  therewith.  This  the  purfuer  moft  violently  oppofed, 
denying  with  great  confidence  the  intromifllon  of  Innes  and  Clark 
therewith,  till  at  laft  the  petitioner  had  the  good  fortune  to  difco- 
ver  the  conveyance  of  this  debt,  by  Innes  and  Clark,  to  the  purcha- 
fer  Sinclair  of  Ulbller,  upon  payment,  dated  6th  and  24th  No- 
vember 17  ID.  By  the  accidental  circumftance  of  the  doer  for  Sin- 
clair of  Ulbfler  having  been  at  the  fame  time  doer  for  the  peti- 
tioner, the  aflignation  was  luckily  dilcovered,  and  the  purfuers  0- 
bliged  at  laft  to  fuccumb  as  to  this  article. 

In  the  fame  manner,  and  with  equal  confidence,  the  purfuer  has 
denied  the  truflees  pofTefTion  of  the  lands  of  Canifbie,  for  any  pe- 
riod whatever  preceding  Sir  Patrick  Dunbar's  entry  at  Whitfunday 

1719- 

Bu!-.  notwithftanding  the  difadvantages  under  which  the  petitioner 
labours  m  proving  fadls  of  fo  old  a  date,  he  humbly  apprehends 
he  has  brought  evidence  fufEcient  to  fatisfy  your  Lordthips,  that 
Innes  and  Clark,  the  original  truflees,  or  others  in  their  right,  had 
fuch  pofTefDon.  That  they  were  in  poffefTion  preceding  1719,  the 
petitioner  apprehends  to  be  eftabliflied  beyond  a  doubt  ;  and  he 
humbly  hopes  to  fatisfy  your  Lordfhips  that  they  intromitted  with 
theie  rents  from  the  i  694  downwards. 

Direcff  evidence  by  witneffes,  of  an  intromiflion  preceding  fifty 
years  ago,  can  hardly  be  expedled,  efpecially  where  the  party  in- 
tromitting  was  not  in  the  natural  poffeflion.  Your  Lordfliips  will 
therefore  liften  to  that  kind  of  evidence  which  the  nature  of  the 
thing  will  admit.  Circumftantiate  evidence  is  in  many  cafes  as  con- 
vincing as  the  diredl  teflimony  of  witneffes.  Partly  by  diredl  evidence, 
both  parole  and  written,  partly  from  a  variety  of  circumftances,  the  pe- 
titioner hopes  to  fatisfy  your  Lordfhips,  that  the  purfuer's  authors  in- 
tromitted with  the  rents  of  the  lands  of  Canifbie  from  the  year  1 694  ; 
and  if  fo,  flie  mufl  of  confequencc  be  chargeable  with  thefe  rents. 

And, 
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And,  in  thtfrjl  place,  As  thcfe  lands  were  adjudged  to  the  re- 
prefentatives  of  Provoil  Cuthbert  by  the  decreet  i  695,  and  they 
were  affigned  to  the  rents  from  the  term  of  Whitfunday  1694,  it 
muft  follow,  that  either,  i ;;;<?,  the  heirs  of  Provoil  Cuthbert  en- 
tered into  polTcfTion,  and  uplifted  the  rents  ;  or,  2do,  Sinclair  of 
Mey  continued  in  poflcllion ;  or,  3//0,  the  tenants  polleffed  without 
paying  any  rent ;  or,  Lijily,  Innes  and  Clark  entered  into  pollclTion 
in  confequence  of  the  fadory  and  conveyances  1709  and  1710,  and 
uplifted  the  rents  due  from  1694. 

As  to  the  jirll,  it  feems  extremely  clear  that  Plaids  himfelf,  the 
heir  of  Provoil  ("uthbert,  never  entered  into  poirefllon  of  thefe 
lands.  Provoil  Cuthbert,  the  original  creditor,  and  adjudger  of  the 
eftate  of  Mey,  died  in  1681,  fourteen  years  before  the  date  of  the 
decreet  of  ranking.  By  that  decreet  bis  heirs  or  reprelentatii'es  in 
general  are  preferred  in  his  place,  without  mention  of  any  particu- 
lar perfon.  Ihe  Provofl's  nearefl  heir  was  his  grand-nephew,  John 
Cuthbert  of  Plaids,  who  was  a  minor  for  many  years  after  liis 
grand-uncle's  death.  His  affairs  were  neglecled  during  his  mino- 
rity. When  he  came  of  age,  he  was  weak,  indolent,  and  impru- 
dent, and  he  never  made  up  in  his  perfon  a  title  to  any  of  the  I'uh- 
ie<fls  adjudged  to  Provofl  Curhbcrt's  reprefentatives  by  the  aforefaid 
decreet  of  ranking  and  divifion,  without  which  it  is  not  very  pro- 
bable, that,  upon  fo  remote  an  apparency,  he  ihould  have  attained 
poffeflion  of  lands,   in  the  dillant  county  of  Caithnefs. 

Plaitis  never  even  made  an  attempt  towards  getting  poffeHion  of 
.my  of  thefe  funds.  They  were,  \mo,  1  he  lum  due  by  the  Karl  of 
Cromarty  for  the  lands  purchafed  by  him  ;  zdo.  The  fum  due  by 
Sinclair  of  Ulbflcr  for  the  lands  which  he  purchafed  ;  and,  3/;o, 
The  lanis  of  Canifbic. 

That  Plaids  never  attempted  to  get  poHllTion  of  the  two  firft,  is 
put  beyond  a  doubt  by  an  original  petition  produced  in  proccfs, 
which  was  prefented  to  the  court  of  fcffnn  in  July  I  710,  in  the 
name  of  John  Caithbert,  in  order  to  have  the  bond  granted  by  the 
Earl  of  Ciomarty,  and  that  granted  by  William  Inncs  for  Sinclair 
cf  Ulhller,  regillrate,  as  no  payment  had  been  made  by  either  of 
them.  The  oiiginal  anfwers  to  this  petition  arc  likcwife  produced  ; 
and  the  principal  obje«5lion  made  to  ihc  (icniaiul  of  Plaids  is,  That 
the  refpondeius  did  not  know  any  thing  of  his  right  to  Provoft 
( Aithbert's  adjudicatinn,  and  that  he  had  produced  no  title  to  convey 
tlie  debts  to   the  (Ivcral    purchakis  upon  payment.     The  petition 

was 
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was  accordingly  refufed.  This  application,  your  Lordfliips  v/ill 
obferve,  was  made  by  Innes  and  Clark  in  the  name  of  Plaids,  fo  it 
is  plain  that  the  poor  gentleman  himfelf  had  never  thought  of  ta- 
king any  fuch  ftep. 

If  he  made  no  attempt  to  get  payment  of  the  debts  due  by  the 
other  purchafers  of  the  eftate,  it  is  by  no  means  probable,  that  he 
would  be  fo  adive  as  to  get  poffefTion  of  the  lands  of  Canifbie,  in 
the  remote  county  of  Caithnefs,  with  which  he  had  no  connexion. 
It  has  been  obferved,  that  the  firft  deed  granted  by  Plaids  to 
Innes  and  Clark  was  a  fadlory  dated  ijfth  Auguft  i  709,  which  is  in 
procefs,  and  fpecially  impowers  his  truftees  to  intromit  "  with  all 
*'  debts,  fums  of  money  whatfoever,  and  others,  any  manner  of 
"  way  due  and  addebted  to  me,  whether  heritable,  real,  or  niove- 
"  able,  by  a  noble  and  potent  Earl,  George  Earl  of  Cromarty,  Sir 
"  James  Sinclair  of  Mey,  and  the  tenants  and  pofTefTors  of  the 
*'  lands  of  Easter  Canifbie,  fometime  belonging  to  the  faid  Sir 
"  James  Sinclair."  By  the  decreet  i  694,  there  were  adjudged  to 
the  heirs  of  Provoft  Cuthbert,  the  lands  of  Canifbie  holding  of  the 
crozun,  which  diflinguiila  them  from  the  lands  of  E.ifi  Canifbie, 
which  held  of  the  bilhop  of  Caithnefs.  So  ignorant  however  was 
Plaids  in  1709,  whether  the  lands  adjudged  to  him  were  Ea/l  or 
TVefi  Caniltie,  that,  in  the  fadtory  ju(l  now  quoted,  he  calls  them 
the  lands  of  Eaji  Canifbie.  The  truftees  foon  informed  themfelves 
better;  for  in  their  adjudication  upon  the  truft-bond  17 10,  thefe 
lands  are  fpecially  denominated  the  lands  of  JVeJI  Canifbie,  which 
is  their  true  delcription.  Befides  this  circumftance,  the  above-reci- 
ted claufe  of  the  facftory  feems  plainly  to  import,  that  Plaids  him- 
felf iiad  never  recovered  the  bygone  rents  of  thefe  lands,  and 
that  he  was  even  uncertain  whether  they  were  in  the  natural 
pofTeiTion  of  Sir  James  Sinclair  himfelf,  or  in  the  pofleffion  of 
tenants.  If  he  had  ever  uplifted  any  of  the  rents,  he  would  have 
probably  mentioned  in  this  facftory  the  particular  period  from 
which  he  authorifed  his  truftees  to  receive  them.  He  mentions 
them  however  in  general,  and  puts  them  in  the  fame  clafs  with  the 
debts  due  by  Lord  Cromarty  and  Ulbfter,  which  it  has  been  fhown 
had  not  then  been  paid. 

Joining  therefore  all  thefe  circumftances  together,  there  feems 
good  reaibn  to  conclude,  that,  in  the  1709,  Plaids  had  not  enter- 
ed into  pcfTcffion,  or  uplifted  any  of  the  rents  of  the  lands  of 
Canifbie. 

D  2do, 
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lilo^  There  feems  as  much  reafon  co  conclude,  that  the  family  of 
Sinclair  of  Mey  did  not  continue  in  poflc  flion  of  them  after  the  de- 
creet of  ranking  and  divifion.  It  is  a  well  known  fact,  and  will 
not  be  difputcd,  that  the  judicial  fale  of  the  ellate  of  Mey  was 
managed  and  conducled  by  the  Earl  of  Cromarty,  in  concert  with 
the  family  of  Niey,  with  which  he  was  nearlv  connct^ed.  Imme- 
diately after  the  purchafe,  the  Earl  reconveyed  to  rhe  family  the 
grcateft  part  of  the  Caithnefs  eilate,  under  a  ftric\  entail,  under 
which  they  polfefs  to  the  prclent  day.  As  therefore  the  fale 
was  a  meafure  concerted  for  the  benefit  of  the  family,  and  as 
they  willingly  gave  up  the  lands  of  Well  Canilbic,  in  extindion 
of  the  balance  ot  ProvoflCuthbert's<tebt,  without  any  fuch  demand 
being  made,  it  is  by  no  means  likely,  that  they  would  with-hold 
the  polTeflion  trom  the  perfons  to  whom  the  lands  were  adjudged. 
And  further,  to  fiiow  that  the  tenants  could  not  be  obliged  to  pay 
to  any  other  perlons  than  thofe  having  right  by  the  decreet  of 
ranking  and  divifion,  a  procels  of  muUiple-poinding  which  was 
brought  by  the  tenants  is  repeated  in  the  procels  of  l.ile  and  divi- 
fion, conjoined  therewith,  and  decreet  pronounced  theiein  accor- 
dingly. 

3/Z0,  That  the  tenants  themfelves  did  not  j^ocket  the  rents,  but 
that  they  paid  the  arrears  to  thole  having  ii;;lit  to  demand  thtni, 
fecms  fufticiently  proved  by  the  following  circumfl^nce.  There  are 
in  procefs  two  bills  drawn  upon  two  of  the  tenants,  in  1718  and 
17/9,  by  a  perfon  a<Sling  for  Clark,  one  of  the  trullees ;  and  at 
the  fame  time  it  appears  from  the  decreet  of  divifion,  in  procefs, 
tijat  thele  two  tenants  were  poireffors  in  the  years  1694  and  1695. 
It  cannot  therefore  be  (uppolcd,  th.it  tijefe  very  tenants  would  have 
been  allowed  to  continue  in  poffeflion,  it  ihcy  had  not  paid  up  the 
bygone  rents. 

j\to^  If  then  Plaids  himfclf  never  got  pofTcfilon,  if  the  family  of 
fvley  did  net  continue  in  poficffion,  and  if  the  tenants  tlid  not  poc- 
ket the  rer^ts,  the  unavoidable  concUifion  js,  that  the  rents  mufi: 
have  been  paid  to  Inncs  and  Clark,  in  conlcqucnce  (if  their  con- 
veyance from  Plaids.  The  matter  however  docs  not  rell  here,  but 
is  coi. firmed  by  tariher  cvidtiice. 

Intus  and  Claik  were  fuflicK-ntly  alert  in  getting  into  their  pof- 
fefllnn  every  luiul  licl'nging  tn  Plaids.  In  i  7  I  o,  your  Lordlhi|'s 
fee  rlicni  ^letitioning  ihc  court  of  fcfiion,  to  have  Lnid  Cromarty's 
Loud,  and  William  Innes's  bonil,  regdlracc.     When  they  failed  in 

this. 
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thi=,    becaufe  Plaids    haJ    no    title    in  his  perfon,    they,    with  ali 
difpatch,  proceed  ;  and  upon  a  truft-bond  for  ^o.oon   merks,  ad- 
judge from  him  his  whole  fubjects.     So  early  as  the  6th  and  24th 
November  17 10,  they  get    payment   of    the  fum  due  by  William 
Innes  and  Sinclair  ot  Ulbfter,  as  is  eftablilhed  bv  evidence  in  pro- 
cefs  ;    and    the  title   by    which  they   conveyed  that   debt    to   the 
purchafer,  with  confent    of  Plaids,  was    the    adjudication  on   his 
truft-bond,  in  July  preceding.     There  were  various  circumftances, 
unneceffary   to    be  mentioned,    which,  notwithftanding   fome  at- 
tempts made  to  that  purpofe,    prevented  their  getting  payment  of 
Lord  Cromarty's  debt,  before  they  theiTifelves   became  bankrupt  in 
1719;   particularly,  certain  large   claims  of  compenfation  found- 
ed on  by  his  Lordlhip  ;    but  their   anxiety   to  recover   payment  is- 
fufficienrly  evidenced  by   feveral    circumftances,  and   particularly, 
by  their  petitioning   the  court  to  have  his  bond  regiftrate.     When- 
fuch  was  their  condu6l,  it  feems  moft  unreafonable  to  fuppofe,  that 
they  would  delay  a  moment  taking  poiTeffion  of  the  lands  of  Canif- 
bie,  in  the  clofe  neighbourhood  of  which  refided  Sir  Robert  Dunbar, 
who  was  brother-in-law  to  Provoft  Clark,  and  the  father  of  Sir  Patrick 
Dunbar.  If  they  would  attempt  to  fliow,  that  their  endeavour  to  gee 
pofTefhon  was  unfuccefsful,  or  if  they  would  point  out  what  other 
perfons  poffeiTed,  the  force  of  thefe  circumftances  would  be  obvia- 
ted.    If  either  of  thefe  had  been  the  cafe,  the  purfuer  could  be    at 
no  lofs  to  inftrudlit;  but  when  lh;e  does  not  pretend  to  point  out  any 
fuch  evidence,  the  conclufion  to  be  drawn  is  both  certain  and  ob- 
vious. 

In  fupport  of  this  train  of  circumftances,  arifing  from  real  evi- 
dence in  procefs,  the  petitioner  Ihall  next  Ihorrlv  lay  before  your 
Lordfhips  the  import  of  the  proof  that  has  been  lately  brought. 

Upon  fearching  the  flierifF-court  books  of  Caithnefs,  the  peti- 
tioner accidentally  difcovered  fome  protefled  bills,  which,  in  his 
humble  apprehenfion.  clearly  inftrudl,  that  Clark,  one  of  the  tru- 
ftees,  intromitted  with  the  rents  of  Canifbie  before  tlie  year  1719. 

imo,  There  is  the  following  bill,  drawn  by  Alexander  Frafer  col- 
letlor  of  the  bilhops  rents  of  Caithnefs,  and  doer  for  Provoft  Clark, 
upon  John  Innes  of  Burlum.     It  is  as  follows. 

"SIR,  Thiirfo,  izth  May  17 19. 

"  At  fourteen  days  fight,  pav  to  me  ALxander  Piaier  colh^doi- 
"  of  the  bilhops  rents  of  Cai.hr-.els,  or  order,  at  my  houfe  in 
"  Scrabfter,  the  fum  of  L.  261  :  14:  10  Scots   money,    value  in 
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'«  your  hands  of  me  as  the  rents  of  Wc^ler  Cinisbie,  hchngmj  to  Pro- 
u  i.^,}  CLirk,  for  which  yoa  arc  an  mtromilhone  by  my 

"  order,  .nd  granted   bill  to  Provoll  Clark  at  M.rtm- 

"  n^as  laft  for  the    forefaid  fum  ;    for   which  you  11  make  thankful 
"  pavmeni,  and  oblige,  Sir,  your  humble  fervant, 

'«  To  John  iKHCs  of  Sorlum.  ^_  Alex.  Fraser. 

"  Accepts,     John  Innes." 

Inncsof  Borlum  was  fon-ln-law  to  the  faid  Alexander  Frafcr ; 
and  it  appears  from  the  depofulon  of  Jean  Rc.d,  who  was  h>s  fer- 
vant for  part  of  the  year  171?,  and  the  ^^  hole  of  the  year  1718, 
Proof,p.:.C."  That  Borlum  came  to  Gills  (a  farm  contiguous  to  \\  ert  Cam - 
"  hie)  at  Whitfunday  i  7  I  7,  and  got  the  management  of  the  lands 
"  of  Weft  CinilLic  from  his  father-in-law,  Mr  Fraler  coUeclor  of 
"  the  biflAops  renrs,  that  he  inight  have  the  fervices  of  the  tenants 
"   to  work  upon  the  farm  of  Gills.'  ,      .       ,  c  wr  a 

As  the  bill  jull  recited  cxpreisly  bears  to  be  for  the  rents  of  Weft 
Canifhie,  belonging  to  Provoft  Clark,  as  it  is  dated  I  ^th  May  1 7  19 
and  beai^s,  chat  Mr  Frafcr  had  granted  his  bill  to  Provoll  Clark  for 
the  fame  fum  at  Martinmas  preceding,  it  inllruas,  in  the  clearclt 
manner,  that  Innes  of  Borlum  had,  by  authority  derived  trom  1  rovoft 

Clark,  intromltted  with  thefe  rents  before  Whulun.lay  i  7  i  9;  be- 
fidcs,  that  the  fum  in  the  bill  is  much  more  than  the  purluer  admits 
to  be  one  year's  rent  of  thefe  lands.  r  t>     1 

But    -^do    There   is  ftill   farther  evidence,  that  Innes  of  Borlum 

uplifted   the   rents   in  1 7 1 7  and  1718.     There  is   a    protcflcd    bdl. 

<!,awn    by    him    upon  William   Dannet.    farmer  m  Well  Cinilbie, 

_,  ,   X   dated  7th  July  1718.  "  for  L.  7,  10  s.  Scuts  money,  wiih  tour  bolls 

H.c'       "  two  firlots  bear,  fulhcient  gimel-ftufl-;    and   that   as  the  money 

"  and  visual  rent,  and  the  peat-money,  due  out  of  your  cccupa- 

"  tion  in  Well  Caniibie."     There  is  another    protelled  hill,  drawn 

by  Innes  upon  Dcmald  Wilhamlon,  f.rmcr  in  Well  Canilbie,  dated 

7di  Inly  1718,  "  J'o'-  I"  '7  Scots  nu.nw,  with  five  bolls  bear,  being 

•'  the  money  and    vidual    rents   due  by  you  out  of    your  occupa- 

"  tion  in  Wed  Caniibie,  with   the   pears  tor  crop  .  7  ■  7-       A"^^   '^ 

„  -  »    fupport  of  this   lean  Rcid  depones.  "  Th.a  Ihe  ierved  Mr  Innes  of 

—  '-  "    ..Borlum  at  ChllV  for  a   part  of  the   year  .7.7.  and  the  whole  of 

..  the  year  iTiB  :  That  the  uplifted   the  rent  of   the  unds  of  Welt 

'•  Caniflji.-  from    the  tenant,    ihereor,    for   Barium's  be.iouf,  ^one 
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"  of  thefe  years ;    but  does   not  perfedlly   remember  which   of 

"  them."   _  _  . 

Thus  it  is  proved,  that  during  the  year  17 17  and  17 18,  the 
rents  of  Weft  Canifbie  were  uplifted  by  Innes  of  Boil um  and  A- 
lexander  Frafer,  by  authority  from  Provofl:  Clark,  the  original  tru- 
ftee  of  Plaids.  As  the  truftees  are  thus  proved  to  have  been  in 
poffeffion  before  the  year  17 19,  from  which  time  they  will  only 
admit  their  poffeffion  ;  fo  it  is  apprehended,  that  they  muft,  at  any  ' 
rate,  be  prefumed  to  have  been  in  poffeffion  from  the  date  of  their 
own  right  in  1709,  and  to  have  uplifted  the  rents  due  from  1694, 
unlefs  they  fliall  prove  the  precife  time  at  which  they  attained  pof- 
feffion, and  the  manner  in  which  they  failed  to  recover  the  rents  due 
from  1694. 

Before  Innes  of  Borlum  and  Alexander  Frafer  uplifted  thefe  rents, 
they  were  uplifted  by  William  Campbell,  fherifF-clerk  of  Caith- 
nefs,  who  lived  at  Thurfo.  Thus  John  Manfon  tenant  in  Seater, 
aged  70,  depones,  "  That  he  remembers,  before  Sir  Patrick  Dunbar  Proof,  p.  i.F, 
"  entered  into  the  poffeffion  of  the  lands  of  Weft  Canifbie,  thefe 
"  lands  were  for  fome  time  under  the  management  of  William 
"  Campbell,  flierifF-clerk  of  Caithnefs,  who  lived  at  Thurfo ;  that 
"  is,  the  rents  of  thefe  lands  were  uplifted  by  the  faid  William 
"  Campbell  for  fome  years  ;  and  for  fome  other  period,  the  rents 
"  of  thefe  lands  were  uplifted  by  Innes  of  Borlum,  who  then  lived 
"  at  Gills,  a  contiguous  poffeffion;  but  which  of  thefe  gentlemen 
"  uplifted  the  rents  for  the  firft  period,  or  in  what  right  they  up- 
*'  lifted  thefe  rents,  the  deponent  knows  not;  only  he  knoivs  that 
"  thefe  gentlemen  ivere  not  confidered  as  the  proprietors  of  the  lands ; 
"  and  the  deponent  heard  at  that  time,  and  fince,  that  thefe  lands 
*'  belonged  to  a  gentleman  in  the  fouth,  called  Cuthbert."  This 
witnefs  is  not  certain  whether  Innes  of  Borlum,  or  Clerk  Camp- 
bell, uplifted  the  rents  firft.  But  that  Campbell  was  the  firft  fac- 
tor, is  fufficiently  afcertained  by  the  bills  above  mentioned,  proving 
Innes  to  have  uplifted  the  rents  immediately  before  Sir  Patrick  Dun- 
bar entered  into  poffeffion. 

Jean  Reid  depones,  "  That  flie  heard,  that  Clerk  Campbell  up P-  3-  ^^' 

"  lifted  the  rents  of  the  lands  of  Weft  Canifbie  before  flie  came  to 
"  the  parifh  of  Canifbie."  And  flie  mentions  her  coming  there  to 
have  been  in  1717. 

George  Mcwat,  tenant  in  Weft  Canifbie,  depones,  "That  he  has  li p.  g-K, 

ved  in  Well:  Canifbie  for  thefe   twenty-two   years  paft :  That   he 
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"  had  an  uncle,  called  George  Moivat,  who  lived  in  Wefl  Canifbie, 
"  with  whom,  and  with  lome  other  old  tenants  who  lived  there,  the 
"  deponent  has  conveiTed.  Depones,  That  he  h  is  heard  the'e  te- 
"  nants  fay,  that  they  paid  their  rents  to  Clerk  Campbell  in  Thur- 
"  fo,  before  Sir  Patrick  Dunbar  got  pofTeirion  of  the  lands  of  Weft 
"  Canifbie;  and  that  he  has  heard  them  fiy,  Mr  Campbell  up- 
"  lifted  thefe  rents,  in  confequence  of  pott'crs  Jrovi  one  Mr  Clark  of 
"  Ini'ernefs." 
Proof,  p.  2.  K.  Mrs  Marparft  Sinclair,  aged  S4,  depones,  "  Thnt  fhe  remembers 
"  to  h»vc  heard,  th-r  the  lands  of  Welt  Czui9.nc  belonged  to  one 
"  Provojl  Clark  of  Invernefs  ;  but  fhe  knows  not,  nor  has  fhe 
"  heard,  who  uplifted  the  rents  of  thefe  lands.  Depones,  That 
"  fhe  dies  not  think,  nor  did  fhe  ever  hear,  that  thefe  lands  were 
"   pofTclTed   by  any  of  the  Lairds  of  Mey  fmce  the  fale." 

Thefcr  witnefT's  prove,  that  before  Sir  Patrick  Dunbar  entered  in- 
to poircfTion,  the  rents  of  Well  Canifbie  were  uplifted,  firfl  by 
Clerk  Cimphcll,  and  then  by  Alexander  Frafer,  and  Innes  of  Bor- 
lum  ;  that  thefe  perfons  were  confidered  as  aifling  for  foine  perfon 
in  the  fouth  ;  and  that  the  country  underlloo  f  them  to  be  acling 
for  Provofl  Clark  of  Invernefs,  the  truflee  of  Plai-is;  fo  that  it  is 
now  put  beyond  a  doubt,  that  the  pofT-lTion  of  Innes  of  Bor- 
lum,  one  of  thefe,  was  by  his  authority.  TIic  lafl  witnefs  fuf- 
ficicntly  flinws,  that  the  family  of  Mcy  never  pofTelTed  after  the  fale, 
efpecially  when  the  circuinftances  of  that  fale,  as  a  concertc.l  mea- 
fiire  carried  on  by  a  friend  of  the  family,  arc  confidered  :  and  there- 
fore, upon  the  whole,  although  if  the  \.\C\^  were  recent,  more  con- 
vincing evidence  might  be  cxpccled  ;  yet,  confiJering  the  grca: 
difficulty  attending  an  entire  Granger's  procuring  evidence  of  a  ]iof- 
fellion,  at  (o  diflant  a  period,  in  fo  remote  a  county,  where  tlie  pur- 
fuer  anil  her  conneflions  have  fuch  power  and  influence,  it  is  hoped 
what  has  been  Ijrought  will  prove  fatisfying.  To  fhow  your  Lord- 
fhips  the  difliculty  of  getting  evidence,  John  Manfon  depones, 
—  p.  2  n.  "  That  none  <>f  the  tenants  who  pollcClbd  Well  Cmifbie  before  Sir 
"  Patrick  Dunbar  entered  into  the  poff-flion  thereof,  or  their  chil- 
"  firen,  arc  now  living,  lo  far  as  the  deponent  knows." 

If  tiicre  is  any  doubt  or  uncertainty  in  the  evidence,  the 
petitioner  fnbmits  it  to  your  I.ordlliips,  wlicther  the  purfucr 
ought  not  rather  to  fufTcr  thereby,  who  dtl.iycd  profecuting  for 
this  <lebt  upon  the  eftatc  cf  Cromarty,  an!  ;.ticr  neglecting  it  for 
fnoic  than  fifty  years,  and  after  allowing  t!.e  petitioner  and  his  au- 
thors,. 
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thors,  by  their  diligence  and  attention,  to  recover  it,  would  now 
endeavour  to  rob  them  of  their  juft  acquifition.  Befides,  if  the 
conclufions  drawn  by  the  petitioner,  from  the  evidence  above 
ftated,  are  erroneous,  the  purfuer  can  eafiiy  correft  them  ;  for  it  is 
impoflible  to  believe  that  fhe,  who  is  poflefled  of  all  the  papers  of 
.  Plaids,  of  her  father  Sir  Patrick  Dunbar,  and  of  the  original  tru- 
ftees,  and  herfelf  and  her  connedions  always  refiding  in  the  coun- 
ty of  Caithnefs,  and  of  confiderable  influence  therein,  cannot  point 
out  evidence  of  the  preciie  period  of  their  attaining  poffeflion  of  the 
lands  of  Canifbie. 

And  to  all  the  evidence  above  ftated,  two  other  circumflances 
may  be  added,  which  merit  attention.  The  firfl:  is.  That  when,  in 
17  19,  Provofl  Clark's  affairs  went  into  diforder,  and  that  he  was 
conveying  to  his  friend  Sir  Patrick  Dunbar  every  fund  which  he 
poffibly  could  ;  it  cannot  be  doubted,  that  if  he  had  never  enter- 
ed into  poffeflion  of  Canifbie,  or  uplifted  the  rents,  he  would  have 
conveyed  his  right  to  Sir  Patrick  in  the  fame  manner,  and  at  lead 
as  broad,  as  it  had  been  conveyed  to  himfelf  by  Cuthbert  of  Plaids. 
But  although  Plaids  had  affigned  the  truftees  to  the  rents  from 
1694,  yet  Clark,  like  any  other  proprietor  in  pofTeiTion,  affigns  Sir 
Patrick  only  to  the  rents  from  and  after  the  term  of  Whitfunday 
in  that  current  year  17 19,  which  affords  irrefiftible  evidence, 
when  joined  with  the  other  circumflances  of  the  cafe,  that  Clark 
was  in  the  pofTsflion,  and  had  uplifted  the  whole  rents  to  that 
period. 

The  other  circumftance  which,  in  the  petitioner's  apprehenfion, 
alfo  merits  confideration,  is,  That  it  appears,  from  the  account  and 
vouchers  founded  on  by  the  purfuer,  that  the  whole  advances  al- 
ledged  to  have  been  made  by  the  truftees  on  Plaids's  account,  a- 
mounting  to  betwixt  L.  8  and  9000  Scots,  were  all  of  them  betwixt 
the  1 7  09  and  I  7 14,  during  the  firfl:  three  years  of  the  truf!:.  The  tru- 
ftees were  in  labouring  circumflances,  and  both  of  them  became  in-, 
folvent  before  1719  :  Is  it  not  therefore  moft  improbable,  that  perfons 
in  thefe  circumftances  would  have  njade  fuch  confiderable  advan- 
ces, which  was  no  wife  incumbent  on  them,  v.'ichout  having  their' 
conllituents  funds  in  their  hands  ?  And  yet  if  the  purfuer's  account 
of  the  matter  was  to  be  taken,  thefe  truftees  never  touched  a  fix- 
pence  of  Plaids's  money  until  the  year  171 9,  that  Sir  Patrick 
Dunljai  got  poffeflion  of  the  farm  of  Canifbie.  It  is  true,  that  their 
ictroniifTion  with  the  debt  affeding  Ulbfler's  purchafe  in  Novem- 
ber 1 7  I  o,  before  they  made  any  advances  under  the  truft,  has  now 

been-. 
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been  clearly  inftru£led;  which  in  Co  far  difproves  their  tale:  but 
as  that  would  not  have  exceeded  L.  2000  Scots,  they  muft  ftill  have 
been  betwixt  L.  6  and  jcod  in  advance,  it' the  purfucr's  account  of 
the  matter  were  true.  But  if,  as  the  petitioner  contends,  they 
uplifted  the  bygone  rents  of  Canilbie  from  1694  to  1709, 
and  continued  the  poiVellion  from  thenceforward,  their  advance, 
if  any,  muft  have  been  extremely  inconfulerable  :  and  whether  it  is 
moft  probable,  that  pcrfons  in  their  fituation  Ihould,  without  any 
nccefhty,  have  made  fo  confiderable  an  advance  without  any 
funds  in  their  hands,  or  that  they  adlually  polTefTed  themfclves 
of  a  fund  iti  medio  which  enabled  them  to  make  thefe  advances, 
and  which  neither  Plaids  himlelf,  nor  any  other  perfon  but  them- 
ielves  had  any  title  to  uplift,  is  humbly  fubmittcd. 

The  petitioner  has  already  mentioned,  that  he  expected  to  re- 
cover, from  Clerk  Campbell's  papers,  evidence  to  prove  his  up- 
lifting the  rents  of  Weft  Canilbie,  by  authority  from  Provoft 
Clark,  before  the  year  17  17.  It  has  likewife  been  obferved,  that 
by  the  accident  of  the  death  of  Cleik  Campbell's  reprel'jntative  at 
the  very  time  of  leading  this  proof,  the  petitioner  was  prevented 
from  getting  accefs  to  thtfe  papers,  that  gentleman  having  left  an 
infant  heir,  without  tutors  or  curators,  and  his  papers  having  been 
fealed  up.  If,  however,  your  Lordlhips  Ihall  think  the  evidence 
already  brought,  doubtful  or  infufficicnt,  the  petitioner  humbly 
hopes,  that  you  will  grant  warrant  to  the  IherifF  depute  or  fubfti- 
tute  of  the  fliire  of  Caithnefs,  or  any  other  proper  perlon,  to  fearch 
for  the  account-books  and  papers  of  the  laid  deceafcd  William 
Campbell  ;  and,  in  cafe  he  finds  any  there  tliat  may  inftru<5l 
Campbell's  intromifDon  with  the  lands  of  Weft  Canifbie,  on  ac- 
count of  the  truftees  of  Plaids,  that  he  may  lodge  the  fame  in 
procefs. 

It  was  not  till  the  very  dofe  of  the  vacation,  with  which  the 
commidion  expired,  that  it  was  dilcovered,  by  the  accident  of  the 
forclaid  protcftcd  bills  fouml  on  record,  that  the  above-mentioned 
Mr  Frafcr,  colleclor  of  the  bilhops  rents  in  Caitlmcfs,  had  any 
concern  with  Provoft  Clark,  or  the  lands  of  Canifbie.  As  the  petition- 
er, however,  is  informed  that  this  Mr  I'ralcr  kept  regular  books,  which 
are  cxifting,  and  may  be  recovered  on  a  dihgencc,  it  is  likcwile  hum- 
bly hoped,  that  an  opportunity  will  be  alfo  given  to  recover 
tlicfe,  as  well  as  to  examine  lomc  other  material  witnclVes  that  have 
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lately  come  to  knowledge,  and  on  whom  the  petitioner  is  ready  to 
condefcend,  if  that  fliail  be  thought  necefTary. 

The  petitioner  has  alfo  mentioned  above,  that  there  has  been 
lately  difcovered  an  inventory  of  writings  in  the  pofTeffion  of  Da- 
vid Lothian,  doer  for  the  purfuer,  among  which  there  appear  feve- 
ral  relative  to  Plaids  himfelf,  and  to  his  truftees  Innes  and  Clark 
and  which  may  tend  to  throw  light  upon  the  points  now  in  contro- 
verfy.  Mr  Lothian's  objecflions  againfi:  produdlion  of  thofe  wri- 
tings now  called  for,  are,  imo,  That  he  has  formerly  in  the  caufe 
deponed  in  general.  That  he  is  not  pofTeffed  of  any  writings  tending 
to  inilru(ft  the  truftees  pofTcflion  of  the  lands  of  Weft  Canifbie; 
and,  2.-/0,  That  when  he  formerly  deponed,  the  petitioner's  doer 
was  pofTeffc'd  of  that  inventory,  and  muft  be  fuppofed  to  have  kept 
it  up  for  the  purpofe  of  after  delay. 

I5ut,  in  anfwer  to  thefc  objedlions,  the  petitioner  muft  inform 
your  Lordfliips,  mho,  Thar  his  doer  had  neither  fecn  nor  knew  of 
this  inventory  at  the  time  of  Mr  Lothian's  examination.  This 
caufe,  upon  the  part  of  the  petitioner,  was  firft  coiidufled  by  Wil- 
liam Budge  writer  to  the  fignet  ;  and  as  he  died  during  the  depen- 
dence, it  was  not  till  very  lately,  that  the  agent  now  employed,  got 
up  the  whole  papers  and  icrolls  relative  to  it.  Mr  Lothian's  exami- 
nation happened  fince  the  death  of  Mr  Budge,  and  before  the 
papers  were  got  from  Mr  Budge's  reprefentative.  zdo,  The  peti- 
tioner is  very  far  fro:n  fufpecfting  that  Mr  Lothian  has  wilfully 
concealed  any  paper  of  confequence ;  but  it  cannot  furely  be  any 
imputation  on  Air  Lothian's  judgement,  that  he  poffibly  may 
have  miftaken  or  overlooked  the  import  of  thefe  numerous  writings, 
v^'hich,  without  directly  inftrudting  the  licireilion  of  Innes  and 
Clark,  may  throw  light  upon  that  dark  management,  by  pointing 
out  v/ho  weie  in  poffeffion.  And,  '\tio.  The  petitioner  has  conde- 
fcended  on  the  papers  which  he  delires  to  be  produced  ;  a  lift  of 
them  is  fubjoined  to  this  petition  for  your  Lordfhips  perufiil  ;  and 
you  will  obferve  they  all  relate  to  the  truilee?,  and  to  Innes  of  Eor- 
lum,  who  is  proved  to  h;ive  been  in  poff  ffion  I  y  authority  from 
Provoft  Clark.  As,  therefore,  thefe  papers  Teem  fo  clearly  to  re- 
fpedl  the  points  now  in  coiitroverfy,  the  petii-ioner  cannot,  with 
fubmiilion,  difcover  that  the  purfuer  has  the  leaft  right  to  oppofe 
the  production. 

The  purfuer  has,  with  extraordinary  keennefs,  oppofed  both  the 
demand  of  the  infpedion  ol- Clerk  Campbell's  pipers,  and  of  thofe 
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in  the  hands  of  Mr  Lothian.  Her  uniform  plan  has  been,  to  keep 
matters  in  total  d.ukncls,  to  oppofe  every  cxpil'caiion,  and  there- 
fore to  hurry  on  the  caufe,  lell  time  iho-jld  produce  inconvenienc 
(lifcoveries.  Her  firft  attempt  was,  to  get  polfc-llion  of  the  debt  on 
Oomarty,  without  fliewing  herfclf  a  creditor  at  all.  Having  by 
your  Lordlhips  julVice  been  defeated  in  that,  (he  would  now  gain 
jiolTc^irion  of  it,  by  reaiing  up  claims,  without  giving  credit  for  a 
ilngle  penny  of  intromillions  with  the  fuuda  which  ihe  and  her 
authors  have  fo  long  poifefled. 

She  has  afFe<5led  to  complain  loudly  of  the  petitioner's  condu(fl, 
and  has  once  and  again  hinted  her  fulpicions,  that  he  protracfls  the 
caufe  till  he  Iball  have  obtained  payment  of  the  debt  upon  the 
e'date  of  Cromarty,  that  he  may  then  remove  with  it  out  of  the 
reach  of  the  laws  of  this  country.  Such  idle  clamour  cannot,  how- 
ever, impofe  upon  your  Lordihips.  The  petitioner  has  good  rea- 
fon  to  believe,  that,  independent  of  this  debt  on  the  eftate  of  Cro- 
marty, if  the  lands  of  Canilbie  were  fold,  and  the  price,  with  the 
bygone  rents,  applied  in  payment  of  the  purfuer's  claim?,  they 
woukl  do  more  than  extinguiih  every  (hilling  which  ihc  can  even  de- 
mand. If  that  is  the  cafe,  the  preienc  aclion  is  groundlcfs  and  un- 
juft;;  and  the  petitioner  has  therefore  applied  to  the  Lord  Ordina- 
ry, praying  he  would  appoint  theic  lands  to  be  fold  by  public 
roup,  according  to  articles  to  be  adjurtcd  at  liis  Lortllhip's  fight. 
This  matter  is  now  under  his  Lordlhip's  confideration,  upon  mi- 
nutes of  debate  from  both  parties  ;  and  the  petitioner  has  again 
and  again  olTered  to  find  unqueflionablc  (ecurity  to  the  purfucr, 
for  whatever  balance  Ihall  be  found  to  remain  due  to  her  after  ti.e 
fale  of  the  lands  of  Canilbie,  and  a  fair  count  and  reckoning. 

The  petitioner  (hall  only  trouble  your  Lordlhips  with  one  other 
particular.  At  a  calling  of  the  caufe,  intended  for  no  other  pur- 
pole  than  getting  avifandum  made  with  the  proof,  the  j)urrucr 
thought  proper  to  fct  forth,  That  there  was  an  article  of  L.  i^^ 
Scots  paid  to  one  John  ('ollcy  per  draught  in  his  favour,  dated 
ifl  April  171  I  ;  which  draught  appears  to  have  been  produced  in 
proccfs,  but  is  now  amiHing  ;  and  therefore  cravtii  the  Lord  Ordi- 
nary woulil  authorifc  the  accountant  to  Hate  the  lame  in  the  report 
as  advanced  by  the  purfuer  s  authors. 

The  petitioner  was  not  aware  of  this  demand,  nntl  was  not  pre- 
pared inlfantly  to  {ay,  whether  the  bill  or  ilraiij^ht  had  ever  ap- 
peared in  proccfs  or  not ;  whereupon   the   Lord  Ordinary,   of  tiiis 
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-date,  authorlfed  the  accountant  to  ftate  the  above-mentioned  articleJune3o.i7<;9. 

in  his  report,  as  advanced  by   the  purfuer's  authors.     The  petion- 

er,  upon  afterwards  dilcovering  that  fuch  draught  had  never  made 

its  appearance  in  this  procefs,  reprefented  againll:  the  interlocutor: 

but  the  Lord  Ordinary  adhered,  loth  Augufl:,  21  ft  November,  and 

I  ft  December  laft.     Of  thefe  interlocutors,  therefore,  the  petitioner 

humbly  prays  your  Lordfhips  review, 

It  is  now  admitted  upon  the  part  of  the  purfuer,  that  the  bill  or 
draught  in  queftion  never  was  produced  in  this  procefs,  although 
the  Lord  Ordinary's  firft  interlocutor  was  obtained  by  means  of 
that  averment  alone.  But  when  obliged  to  give  up  that,  the  next 
pretence  employed  for  fupporting  the  interlocutor  was,  That  in  the 
proceedings  in  the  fubmiffion  in  1732,  between  Sir  Patrick  Dun- 
bar and  George  Cuthbert  of  Caftlehill,  there  is  mention  made  of 
fuch  a  claim,  and  objedlions  made  to  it  on  the  part  of  George 
Cuthbert.  But,  in  the  fit Jl  place,  Your  Lordfhips  will  be  informed,  that 
there  does  not  appear  any  minute,  federunt,  or  indeed  any  other  ftep 
of  procedure,  under  that  fubmiffion.  The  purfuer  has  indeed  pro- 
duced the  principal  fubmiffion  itfelf,  with  feme  fcrolis  or  copies  of 
papers,  intitled,  Claims,  ObjeSiions,  ^nd  Anfivers,  for  the  feveral  par- 
ties, in  which  mention  is  made  of  a  draught  faid  to  be  paid  to 
John  Collie  by  the  truftees :  but  thefe  writings  are  no  wife  . 
authenticated;  and  it  v.'ould  be  a  little  uncommon,  to  fubjecft 
the  petitioner  in  payment  of  a  bill,  becaufe  it  is  mentioned 
in  fiich  copies  of  papers  in  the  other  party's  hands,  who  may 
probably  have  her  own  reafons  for  not  producing  the  bill  it- 
felf, if  it  was  truly  ever  paid  by  her  authors.  2dly,  It  will  be  ob- 
ferved,  that  George  Cuthbert,  the  party  to  the  fubmiffion  above 
mentioned,  never  was  in  the  right  of  Plaids,  nor  in  the  right  of 
Cafllehill  his  father;  for  John  Cuthbert  of  Caftlehill,  the  father  of 
George,  conveyed  to  Mrs  Jean  Hay,  the  petitioner's  mother,  in  the 
1729,  all  right  which  he  had  in  confequence  of  the  truft-difpofition 
from  Plaids  in  17 13:  fo  that  his  ion  George  Cuthbert  had  no 
right  to  enter  into  any  fubmiffion  with  regard  to  thele  matters; 
and  confequently  no  proceedings  in  that  fubmiffion  can  be  admit- 
ted as  evidence  in  the'prefent  queftion.  3/io,  The  objection  made 
to  this  bill  by  George  Cuthbert,  feems  to  have  been,  That  it  bore 
no  receipt  of  the  payment  being  made  by  the  truftees  or  Sir  Pa- 
trick Dunbar:  and  that  it  was  not  paid  by  them,  feems  in  a  good 
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meafure  inflru(5led  by  a  p.irtial  receipt  to  Robert  Innes,  mention- 
ed in  an  inventory  produced  by  the  purfuers  themfelves.  And  in- 
deed (o  fenfible  are  the  purfuers  of  the  giound'.efsnefs  of  this  article, 
that  in  their  anfwer  to  the  lail  reprefentation,  they  exprefjiy  agreed 
to  pafs  from  it,  in  cafe  the  Lord  Ordinary  (hould  have  any  dilficulty. 

Mtiy  it  lbcrefo>e  pleafc your  LordJIjips,  to  alter  the  interlocutors  of 
the  Lord  OrJinury  reclaimed  mfaiu/i;  and  to  find,  imo,  I'hat  there 
is  fufficicnt  evidence,  that  Innes  and  Claik,  the  original  trujlccs  of 
JohnCuthbc'rt  0/  Plaids,  intromitted  rcith  the  rents  of  the  lands  of 
1V(JI  Lanisbie  from  IVbit/itnday  1  ('>y4  to  Whit/'unday  n  \<)  ;  and 
that  therefore  the  pwfuer  niujl  be  held  accountable  for  thefe  rents 
during  that  period,  or  at  leaf  from  the  year  i7oy  to  H'hitjunday 
1 7 1 9 ;  or,  2do,  In  cafe  of  difjlculty,  to  grant  ivarrant  to 
the  Jljeri^'  depute  or  fubjlttute  of  Caithnefs,  or  to  any  other 
perjon   "whom  your   Lord/loips  JJ^all   think   proper  to  appoint,    to 

fearch  the  account  books  and  papers  of  the  deceafed  William  Camp' 
bell ,  and  in  cafe  any  are  found  that  may  prove  Clerk  Camp- 
bell's intrcmtffion  icith   the  rents   oj   IVeJl    Canisbie,  to  lodge  the 

fame  in  procefs;  and  alfo  to  grant  warrant  fur  letters  of  inci- 
dent diligence,  for  recovering  the  account  books  of  the  deceafed 
Alexander  Frafcr,  colleSlor  0/  the  bijhops  rents  in  Qiithnefs.  or  any 
other  inritings  relative  to  his  introniijfton  irith  the  lands  of  Canif- 
hie,  and  for  citing  fuch  VLitncffes  for  proving-  the  Jorcfiid  intrO' 
miffions  as  Jhall  be  condefccnded  on  by  the  petitioner  as  lately  come 
to  knoiL'ledi^e.      T,nc.  To  ordain  David  Lot htan,  a^ent  for  the  pur» 

Juer,  to  give  infpeclion  to  the  doers  for  the  petitioner  of  the  vjri- 
lings  called  for  ;  a  lifi  of  inhich  is  hereto  fubjoined.  And,  la(lly, 
To  find.  That  the  bill  of  L.  153  Scots,  faid  to  have  been  paid  to 
John  Colley,  cannot  be  admitted  into  the  report  of  the  accountatit ; 
ut  refpetl  it  ivas  never  produced  in  this  procefs,  and  that  nofnffi- 
cient  evidence  is  founded  on  tojhoiv  that  it  ever  exi/lctl,  01  at 
leaf  that  it  ivas  paid  by  the  trii/lees. 

According  to  juflice,  E<c. 

U  O  13.      C  U  L  L  E  N. 


f     r      ]  December  19.  1769,. 

XJnto  the  Right  Honourable  the  Lords  of  Council  and  SeJJion^ 
THE 

PETITION 

O     F 
ALEXANDER     C  U  T  H  B  E  R  T,     Efq; 

Humbly  floe-iveth, 
~^HAT  in  the  queftlon  between  the  petitioner's  mother, 
Mrs  Jean  Hay,  and  Mrs  Elifabeth  Dunbar,  which  has 
been  feveral  times  before  your  Lordlhips,  it  was  long  a- 
go  fixed,  that  Mrs  Elifabeth  Dunbar  could  not  oblige  the 
petitioner's  mother,  in  whole  right  he  now  is,  to  denude  of  the 
claim  (he  had  got  fuftained  upon  the  eftate  of  Cromarty,  any  fur- 
ther than  Ihe  the  purfuer  fliould  be  able  ro  inftru6l,  that  Innes  and 
Clark,  the  original  triiftees,  were  creditors  to  Cutiibert  of  Plaids. 
That  thereafter  a  count  and  reckoning  eafued  ;  which  was  remit- 
ted to  an  accountant,  who  made  a  pirtial  report  as  to  certain  par- 
ticulars. After  which  the  Lord  Ordinary  found,  "That  the  pur-Ju'yM-J" 
**  fuer  is  only  obliged  to  account  for  the  rents  of  the  lands  of  Ca- 
"  nifbie  from  Whitfunday  17  19,  in  refjiedl  the  defender  offers  no 
"  proof  of  an  earlier  poffeffion  by  Innes  and  Clark,  the  original 
"  truftees,  and  fliows  no  fufiiiient  caufe  for  refting  on  bare  pre- 
*'  fumprions  of  an  earlier  poffeffion."  And  this  in:  rlocutor  was, 
upon  petition  and  anlwers,  ad'">'ered  to  by  your  Lordfhin?, 

That  the  caufe  having  come  back  to  the  Ordinary,  the  petition- 
er applied  tor  and  obtamed  a  proof  prcut  de  jure,  that  Innes  and 
Clark  poffeffed  the  lands  of  Canifoie,  and  intron-.itted  with  the 
reU':s,  prior  to  1719  ;  and,  in  tonfequenco  of  that  interlocutor,  he 
has  examined  feveral  v;itneffes,  and  produced  feveral  papers,  to'in- 
iirud  th.it  alledgeance ;  though,  by  an  .  unavoidable   accident,  he 

A  was 
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was  prevented  from  having  accefs  to  two  papers  which  would 
have  iuibucled  ic  flill  more  clearly.  The  rcprclcntative  of  William 
Campbell  Iheriff-clerk  of  Caithnels,  who  uplifted  the  rents  of  thefe 
lands  for  Innes  and  Clark  prior  to  the  1719,  having  die. I  juft  before 
leading  the  proof,  and  as  he  left  an  infant-heir,  without  tutors  o# 
curators,  the  petitioner  could  not  polhbly  get  infpeclion  of  his 
papers. 

That  the  Lord  Ordinary,  upon  conCdering  the  new  proof  addu- 
Junc  7.  1 769.  (xd,  was,  however,  of  opinion,  and  found.  That  the  defender  had 
not  brought  any  fufficient  evidence  to  prove,  that  lunes  and  Clark 
had  pofll'lhon  of  the  lands  of  Welt  Caiulbie  prior  to  the  I7ly;  and 
authoriled  the  accountant  to  make  up  a  rtate  of  accounts  accor- 
dingly. And  to  this  interlocuior  his  Lordlhip  afterwards  adhered 
by  feveral  interlocutors;  which  interlocutors  the  petitioner  has 
brovight  under  review,  by  a  reclaiming  bill,  which  will  probably 
be  moved  to  your  Lordihips  along  with  this.  And  as  in  that  re- 
claiming bill  the  whole  facts  are  fully  explained,  it  will  be  impro- 
per to  repeat  them  in  this;  the  purpofe  of  which  is,  to  bring  un- 
der review  a  feparate  and  incidental  point,  determined  by  the 
Lord  Ordinary  after  the  above-mentioned  interlocutors  were  pro- 
nounced. 

That  upon  the  Lord  Ordinary's  finding  the  new  proof  brouglit 
by  the  petitioner  was  not  iufficicnt  to  inftru«5t,  that  Junes  and  Claik 
had  pofll'lTed  the  faid  lands  prior  to  the  1719,  the  petitioner  forefaw, 
that  a  further  proof  might  be  necellary  for  him,  and  that  fuch  proof 
would  be  attended  with  fome  delay  and  expence  to  both  parries  ; 
therefore  it  occurred  to  the  petitioner,  that  it  wouKl  be  a  |>roper 
ciud  prudent  meafure  for  all  concerned,  that  the  lands  of  Canilbie 
Ihould  be  fold.  Thefe  lands  yield  at  leall  about  L.  20  Sterling 
of  old  rent,  that  has  never  been  raifeii;  and  on  account  ot  (everal 
particular  circumllanccs,  it  is  believed  they  would  icil  very  high, 
and  bring  a  Ann  that  would  do  nuich  more  than  pay  the  (urn 
(laimcd  by  the  purfucr  Mrs  Lunbar,  in  the  right  of  Innes  and 
Clark.  If  fo,  it  is  clear,  that  the  purliicr  would  full  to  have  right 
to  the  price  for  her  fecurity,  and  w(  uld  have  no  occafion  to  infill 
upon  her  prefent  demand  cf  the  chdm  on  the  cflate  of  Cromar- 
ty ;  and  fo  expence  and   troul'le  would  be  faved  to  all  concerned. 

The  pclitioncr  with  this  view  inrollcd  the  caufc  before  the  Lord 
Ordinary;  and  infilled,  That  ih.c  purfiier,  who  is  in  the  right  of 
Inncs  and  Clark,  the  truiUcs,  flj'>iild    Lc  ordained    to  txpofe  tlidb 

lands 
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lands  to  public  roup  in  February  next,  upon  proper  articles  of  roup, 
to  be  adjufted  at  the  fight  of  the  Ordinary. 

That  the  purfuer  appeared  by  her  counfel  at  this  calling  ;  and 
admitted,  that  the  petitioner's  defire  was  reafonable ;  that  the  ftep 
was  proper  and  prudent  ;  and  the  fair  way  for  getting  full  value 
for  the  lands  was  by  public  roup.  And  upon  this  the  Lord  Or- 
dinary ordered  minutes  to  be  made  up,  that  his  authority  might 
be  interponed. 

That  when  the  minute  came  to  be  made  up,  the  petitioner 
found  the  purfuer  was  difpofed  to  retradl ;  and,  on  pretence  that 
fhe  did  not  chufe  this  caufe  fhould  be  embarrafled  with  a  fale,  re- 
fufed  her  con(ent  thereto. 

That  the  petitioner  having  again  inrolled  the  caufe,  the  pur- 
fuer did  retra(fl  her  former  agreement  ;  but,  to  give  fome  co- 
lour to  this  extraordinary  condu6l,  pretended  that  the  fale  would 
embarrafs  this  procefs  ;  and,  at  the  fame  time,  made  an  offer  of  de- 
nuding, upon  payment  of  what  fliall  be  afcertained  to  be  due  to 
her,  after  receiving  the  accountant's  report ;  or,  upon  the  petition- 
er's lodging  in  procefs  a  conveyance  to  the  debt  on  Cromarty  to  the 
extent  of  what  fhall  appear  to  be  due  to  Innes  and  Clark,  fhe  would 

Jimul  et  femsl  lodge  a  difpofition  in  favour  of  the  petitioner,  with 
a  right  to  the  rents  of  the  lands  from  Whitfanday  next.  To  which 
it  was  anfwered  for  the  petitioner,  That  it  was  not  competent  for 
the  purfuer,  to  retracfl   her  former   confent  by  her  counfel  at  the 

•  bar  ;  and  though  it  were  competent,  it  was  mofl  unreafonable  ;  as, 
upon  a  fair  fale,  the  price  of  the  lands  in  queftion  would  far  ex- 
ceed the  utmoft  balance  pretended  to  be  due  :  That  the  purfuer, 
who  was  in  the  right  of  the  truftees,  could  not  with  any  juflice  re- 

■fufe  her  allent  to  a  fale  of  one  of  the  lubjecls  conveyed  to  them  in 
fecurity,  when  called  upon  by  the  trulfer,  or  the  perfon  who  is  ia 
his  right,  to  do  fo  ;  which  was  the  cafe  here,  the  petitioner  being 
in  the  right  of  Plaids:  That  as  to  any  embarraflment  or  expence, 
the  petitioner  was  willing  to  undertake  the  trouble  and  expence  of 
advertifing,  and  expofing  the  lands  to  fale,  &c.  ;  all  he  v\'anted  of 
the  purfuer,  being  only  to  adhibit  her  confent  thereto,  and  bind 
licrfelf  to  denude  in  favour  of  a  purchafer,  the  price  being  taken 
payable  to  he.r  in  fecurity  of  what  balance  may  be  found  due  to 
licr.  And,  in  onler  to  remove  every  polTibility  of  objetflion  or  cavil, 
the  petinoner  whs  willing  immediately  to  find  undoubted  caution 
lo  pay  any  baLmce  that  might  be  found   due  to  the  purfuer,  over 

and 
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and  above  the  price  of  the  {aid  lands ;  for  which  reafon  {he  need 
rive  herlcU'  no  trouble  about  the  debt  on  the  eftate  of  Cromarty. 
That  the  Lord  Ordinary,  upon  advifing   the  minutes,  pronoun- 
Dec  151769.  ced   the   following  interlocutor.     "  Finds,  That  the  Ordmary  has 
"  no  power  in  hocjhtu  to  authorife  the  fale  demanded  ;  leaving  to 
"  the  defenders   to  make  application  to   the  whole  court   for  that 
"  purpofe,  as   thev  {hall   be  advifed."     And   this   judgement  the 
petitioner  muft   fubmit   to   the  review  of  your  Lordihips,  without 
troubling  the  Lord  Ordinary  with  a  reprelentation ;  that  being  im- 
proper  ^s  theintcilocucor  proceeds  upon  a  fuppofed  want  of  power, 
and  as  another  petition  fell  ncceilarily  to  be  prclcnted  before  this,, 
and  it  would  not  be  proper  to  divide  the  caule. 

The  jullice  of  the  petitioner's  demand  will  be  obvious  to  your 
I.ordiliips  at  firll  fight.  The  petitioner  is  the  truikr,  the  pur- 
fuer  is  the  trullce,  in  Ibcurity  of  a  debt  due  to  her  :  can  any  thing 
then  be  more  obvioufly  jult,  than  that  the  trullee  {liould  lell  the 
fubjccl  impignorated,  when  required  to  do  ib  ?  can  any  thing  be 
more  manitclllv  urjuit,  than  for  him  to  refufe,  and  endeavour  to 
attach  other  fubjeds  belonging  to  the  trufter,  when  he  has  already 
pledged  to  hini  a  lubjcd  that  will  much  more  than  extinguilh  the 
dcbt'^due  to  him,  when  fold  r  That  is  the  cafe  heie;  for  by  the  ac- 
countant's report,  the  amount  of  the  advances  made  by  the  pur- 
fuer's  authors  does  not  exceed  L.  8000  Scots,  without  deducing 
any  partial  payments,  or  even  the  acknowledged  intromilhons  from 
the  1719;  but  it  is  certain  the  lamis  will  fell  for  double  that  fum. 
If  they  ihould  fall  Ihoi  t  of  the  balance  ilue,  the  petitioner  has  of- 
fered lecurity  for  it:  why  then  would  the  purluer  want  to  lay  hold 
of  another  Ail  je(f\,  when  already  uiuloubtccily  fecuied  by  the  luhjed 
In  her  hands,  whith  in  all  probability  will  more  than  pay  her 
debt;  and,  in  cale  it  ihould  be  deficient,  caution  is  oHcrcd  for  the 

balance? 

As  to  the  olfer,  to  denude  upon  payment  of  what  Ihall  be  found 
ilue,  after  receiving  the  accountai.t's  leport,  tliis  is  not  very  intel- 
ligible. The  account. int  has  made  no  report  as  yet,  except  as  to 
the  advances  by  Innes  aiul  Clark  ;  he  has  made  no  general  rc- 
j:ort ;  nor  can  he  make  any  fuch  report,  till  every  point  in  the  caule 
is  fetil'd:  fo  that  this  off.r  means  noiJiing,  as  it  is  {a)ing  no  more 
than  that  ihe  will.dcnudc  \%hen  ihc  cannot  help  it,  as  it  is  not  chl- 
puted  tliat  th(j  i<etitoner  ha:  a  revcrfio-.ary  iiucrell  in  the  lands,  and 
ihat  the  pur{>ier  innlt  denude  when  paid  of  ail  her  demands. 

As  t'.>  the  other  I'lllr,  to  (!enu-ic  inllan'-ly,  upon  gvv.ing  a  con- 
vey .uuc 
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Tcyance  to  the  debt  on  Cromarty  to  the  extent  of  what  ihall  ap- 
pear to  be  due  her,  this  could  have  no  effedl,  but  to  prevent  either 
party  from  touching  the  money  feciired  upon  the  eftate  of  Cromarty, 
payment  of  which  is  expecSled  to  be  ordered  this  fefTion  of  parUament ; 
audit  is  perfedly  unreafonable,  that  the  purfuer  fliould  be  allowed  to 
create  any  embarraffment  upon  this  fund,  as  Ihe  has  already  in  her 
hand  a  fund,  that,  in  all  probability,  will  more  than  pay  her;  or 
in  cafe  it  fhould  be  deficient,  has  undoubted  fccurity  offered  her  for 
the  balance:  fo  that  it  is  palpable  (he  has  not  the  leall  reafon  or 
pretext  for  wanting  to  embarrafs  this  debt,  which  the  petitioner 
has  fecured  on  the  eftate  of  Cromarty. 

The  petitioner  takes  it  to  be  clear,  and  founded  both  in  law  and 
equity,  that  a  creditor  who  has  a  fubjedl  pledged  to  him  by  his 
debtor,  cannot  refufe  his  concurrence  in  bringing  that  fubjedt  to 
its  proper  avail,  when  required  by  the  debtor  to  do  fo ;  more  efpe- 
cially  when  he  is  offered  the  price  of  that  fubjedl  in  payment  of  his 
debt,  and  fecurity  to  pay  the  balance  when  alcertained,  if  the  price 
of  the  fubjedl  fold  does  not  do  fo.  Compenfation  is  certainly  a 
good  defence  againft  any  creditor.  If  he  has  a  fubjedl  in  pledge,, 
that  fubje<5l  is  certainly  worth  fomething  ;  and  the  only  objedion 
to  pleading  and  fuftaining  compenfation  on  that  fubjedl  is,  that  ic 
is  not  liquid :  but  that  objedion  is  removed  by  the  infant  liquida- 
tion offered  upon  a  fale ;  and  if  the  creditor  v/antonly  or  mali- 
cioufly  refufes  his  content  and  concurrence  to  that  liquidation,  he 
can  draw  no  objedion  from  the  want  of  it ;  he  muft  be  barred  per- 
fonali  exceptione  from  doing  fo  ;  and  the  defence  of  intiis  habet  muft 
exclude  his  adion.  However,  as  in  this  cafe  the  purfuer's  own 
claim  is  not  yet  liquid  or  afcertained,  flie  cannot  have  the  leaf!:  pre- 
tence for  oppofing  the  petitioner's  demand. 

May  it  therefore  pleafe  your  Lordfloips,  to  revieiv  ths  Lord  Ordina- 
ry s  interlocutor,  and  to  ordain  the  lands  of  Canisbie  to  be  expo  fed  to 
public  roup,  accordi^ig  to  articles  to  be  adjujled  at  theftght  of  the 
Lord  Ordinary  in  the  caufe ;  or  at  leaf  to  fnd,  that  the  purfuer 
cannot  inff,  that  the  petitioner  fhould  denude  of  the  debt  on  the 
efate  of  Cromarty,  for  zvhat  may  be  found  due  to  her  in  the  right 
of  Innes  and  Clark,  ijubilejlje  re  fifes  to  concur  or  corfent  to  the 
fale  of  the  lands  of  Canisbie,  zvhich  floe  holds  in  fecurity  offucb 
funis  as  may  be  found  due  to  her. 

According  to  juftice,  ir'c. 

JO.    MACLAURIN. 


.        .  Februatiy  27.  1770. 

Unto    the    Right   Honourable, 
The  Lords  of  Council   and  Session, 
THE 

PETITION 

O    F 

Alexander  Cuthbert,  Efq; 

Humbly  Sheweth, 


f     jr^  H  AT  on   advifing  a  reclaiming  bill  for  the  petitioner, 
■  and   anfwers   for   Mrs.  Elizabeth  Dunhar^  your  Lord- 

ly       fhips,  of  this  date,  pronounced   the  following  inter-  Feb.  ly. 
^.  locutor:     "  Having   advifed   this   petition,    with    the  '770. 

^,  anfwers  thereto,  (which  anfwers  likeways  relate  to  another  pe- 
"^  tition  for  Alexander  Cuthbert,  alfo  advifed  of  this  date),  they 
''  find,  that,  in  hoc  Jlatu,  they  cannot  authorife  the  fale  of  the'eftate 
'^'  of  Cannisby ;  and  therefore,  adhere  to  the  interlocutor  of  the  •' 
"  Lord  Ordinary,  and  refufe  the  defire  of  the  petition."  And  up- 
on advifing  the  other  petition  and  anfwers,  your  Lordfhips,  of  the 
fame  date,  pronounced  the  following  interlocutor:  "Find,  that 
^^  there  is  no  fufEcient  evidence  brought  to  prove  or  inftrua: 
^^  that  Innes  and  Clark  had  pofTeffion  of  the  lands  of  Wejl  Cannif- 
^^  by,  prior  to  the  difpofition  in  favours  of  Sir  Patrick  Dunbar, 
^  17 19;  and  adhere  to  the  Lord  Ordinary's  interlocutor,  as  to 
,;  y^^'^  P°^"f.'  ^"t  remit  to  the  Lord  Ordinary,  to  grant  warrant 
„  ror  learching  the  accompt-books  and  papers  of  the  deceaft 
n  illiam  Campbell,  late   Iheriff-clerk   of  Caithnefs,  and  to  tranf- 

"  mit 
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"   mit   to   this   procefs,  what   writings  fliall  be  found,  relative  to 
"  clerk  Campbells  intromiflions  with   the  rents  of  Qvinisby,  prior 
"  to  the  fiiid  year  17  19;  and   to  grant  diligence,  for  recovering 
"   the  accompt- books  and  other  writings  of  the  deceaft  AlcsanJer^ 
"  Frofir,  relative  to  his  alledgcd  intromillions    with  the  rents  of 
"  faid   lands   of  Gimusby,  prior   to   the  laid  period  ;  and  alfo,  to 
"  hear  parties  procurators,  upon  what  further  the  petitioner  con- 
"  defcends  upon,  and  offers   to   prove,  relative   to   the  intromll- 
"  fions  of  Imes  and  Clark  with  the  forefaid  rents,  and  by  whom 
"  he  is  to  prove  the  fair.e ;  and,  as  to  the  third  prayer  ol  the  pe- 
"  tion,  reipeding   the   infpeclion   of  the   papers  called  for  from 
"  Da-ind  Lotbiau,  remit  to  the   Lord  Ordinary,  to  do  therein  as 
"  he   Ihall    fee   caufe:     Find,  That   the    153 /.  Sfo/j  bill,   faid  to 
"  have   been   paid   to   John  Colley,  cannot   be  taken  into  the  ac- 
"  comptant's   report,  as  there   is   no   evidence  in   procefs  of  its 
"  exitlence;  and  remit  to  the  Lord  Ordinary,  to  proceed  accord- 
"  ingly,  and  to  do    further  in    the  caufe,   as  he  fliall  think  juft." 
The  petitioner  mull  intrcat  a  review  of  the    interlocutor   firlt  re- 
cited, and  likcways  of  the   firft    part  of  the  other,  finding,  that 
there  is  no  fufficicnt   evidence   brought,   that  //;mx  and  CA;;/.- had 
poflelTion  of  the  lands  of  IVcJl  Cmnisby,   prior  to  the  i  7  1 9. 

The  facl,  in  this  cafe,  has  been  often  Hated  to  your  Lordflups: 
However,  in  order  to  judge  of  the  firll  point,  it  will  be  proper 
to  bring  it  again  under  your  eye. 

John  Cuthbi-rt  oi  Plaids,  xvho  was  a  weak  man,  and  m  an  em- 
barraflcd  fituation,  pitched  upon  Alexander  Chirk,  merchant  in  In- 
•venicfs,  and  Robert  Innes,  defigncd  of  Mondole,'x\s  truftees,  for  ex- 
tricating his  afiairs  ;  and  to  them,  for  this  purpofc,  he  granted 
three  fcveral  difpofuions  of  all  his  funds. 
Aup.  15-  IK'  the/;//,  he  conftitutcd  them  his  faclors  and  truRecs,  for 
""^  uplifting  all  debts  and  fums  of  money,  heritable  or  movable, 
due  him  by  the  Earl  of  Cromarty,  Sinclair  of  Mty,  and  the  te- 
nants of  CmniibY,  and  6cco  merks,  in  a  bond  granted  by  bir 
lames  Dunbar,  to  all  which  he  afligned  them.  ,    ,      ,       , 

of\  51.       Hv  t\ic Jecond,  he  conveys   to  them  two  appnfings  of  the  lands 
'7*'9-     of  Mey  andCannisby,  with  the  lands   of  Cannisby,  and   the  6000 
merks  above  nientioned. 

This  difpofition,  however,  having  been  reckoned  too  general, 
l.n.  ^o.  a  Ihird  was  execute,  by  which,  alter  reciting  the  two  tormer, 
»7io.     pi^jjj  couvcycd  to  his  faid  truaccs,  their  heirs  and  aflignies,  the 
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fald  two  apprifings  of  the  eftate  of  Mey  and  Cannisby,  a  decreet 
of  ranking  and  i'ale  of  thofe  eftates,  and  the  fums  and  lands  ad- 
judged to  him  by  that  decreet;  and  this  difpofition  contains 
procuratory  and  precept,  with  an  affignation  to  the  mails  and 
duties  bygone  and  in  time  coming. 

Plaids  never  having  been  infeft,  his  truftees  obtained,  of  the 
fame  date  with  the  lall  difpofition,  a  bond  from  him  for  50,000 
merks  ;  upon  which  they  charged  him  to  enter  heir,  and  obtain- 
ed an  adjudication  of  all  the  fubjecfls  conveyed  by  the  above  dif- 
pofitions,  together  with  fome  burgage  tenements  of  his  in  In- 
'ueniefs. 

Of  even  date  with  each  of  thefe  difpoficions,  back-bonds  were 
granted  by  Lines  and  Clark,  declaring  them  to  be  in  truft  and  fe- 
curity  of  what  fums  they  had  advanced  for  him,  or  fliould  ad- 
vance, with  intereft  ;  after  dedudlion  of  which,  they  obliged 
themfelves  to  be  accomptable,  and  to  denude  in  favour  of  Plaids, 
his  heirs  or  affignies. 

Soon  after  obtaining  thefe  difpofitions,  the  truftees  entered  up- 
on the  polTeffion  and  management  of  all  the  fubje(fl:s  they  were 
able  to  get  accefs  to,  as  all  the  papers  of  Plaids  were  delivered 
up  to  them  at  granting  the  firft  difpofition. 

For  three  or  four  years,  it  would  appear,  thefe  truftees  fup- 
ported  Plaids,  and  paid  fome  of  his  debts  ;  but  they  foon  for- 
got their  duty,  mifapplied  and  fquandered  the  funds,  allowing 
the  poor  man  himfelf  almoft  to  ftarve. 

'John  Cnthhert  of  CaJllehiU,  the  petitioner's  father,  who  was  a 
near  relation,  and  confiderable  creditor  to  Plaids,  refolved  to 
take  fome  meafures,  to  fecure  the  debt  due  to  himfelf,  and  re- 
trieve, if  pofliblc,  the  affairs  of  his  friend. 

With  this  view,  Plaids  granted    to   Cafilehill  a  conveyance  of  J"¥'7- 
the  whole  fubjedls  he  had  formerly  difponed  to /wjzfj' and  CY^r.^,      '/' 
and  to  their  feveral  back-bonds,  with  full  power  to  call  them  to 
an  account,  and  to  purfue  in  his  own,  or  cedent's  name  ;  "  and 
"  to  hinder  and  impede  any  agreements   with    any   of  mv  debi- 
"  tors,  that  may  be  made  by  them  unfrugally,   or  to  lofs." 

Of  the  fame  date,  Cafilehill  granted  back-bond  to  Plaids,  de- 
claring this  conveyance  to  be  in  fecurlty  of  debts  due  to  him, 
amounting  then  to  a  capital  of  5000  /.  Scots,  and  obliged  him- 
felf to  accompt  for  his  intromiffions,  after  deducing  thefe  debts. 

la 
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In  17  I  9,  Clark  became  bankrupt,  and,  foon  after,  {o  did  Inna, 

rh»*  other  truftee. 

In  that  year.  Sir  Patrick  Dunbar  oi  NorthfeU  having  come  un- 
der  fome   obHgations  for  Clark,    Clark,  for  Sir  Patrick's  fecurity, 
Aug.  8.  by   a   deed,  of  this  date,  conveyed  to  him   the   various   fubjecls 
«7'9-    which   had   been  difponed  to  him  and  Lines  by  Plaids  ;  and  par- 
ticularly, among  others,  the  lands  of  Cajinishy,    to   the   rents    of 
which  he  afligns  him,  from  the  precccding  term  of  WbitfunJay 

Sir  Patrick  Dunbar  obtained  himfclf  decerned  executor-creditor 
to  bines,  by  the  commiflary  of  Moray,  and  then  obtained  de- 
creet, cognitionis  caufa,  againft  Jonathan  Junes,  his  fon  and  heir 
apparent. 

Sir  Patrick  died  before  he  proceeded  any  further;  and  his 
daughter,  Mrs.  Elizabeth  Dunbar,  in  virtue  of  a  general  difpoli- 
tion  from  him,  confirmed  the  fums  in  the  laid  decreet,  cotrnitionis 
caufa,  and  obtained  an  adjudication  thereon  againit  the  above 
mentioned  Jonathan  Junes,  for  the  accumulate  fum  of  8S00  /. 
Scots  of  Innes  of  MonJole's  half  of  the  whole  lubjedls  that  Plaids 
had  difponed  to  him  and  Clark. 

In  17  I  3,  Cajllehill,  the  hulband  of  Mrs.  Jean  Hay,  from  whom 
the  petitioner  derives  right,  in  order  to  follow  out  the  defign  of 
extricating  Plaids's  affairs,  for  which  he  had  entered  into  the 
tranlinfllon  with  him,  above  mentioned,  that  is,  to  do  juflice  to 
himfelf  and  Plaids,  brought  a  procefs  agaiull;  Innes  and  Clark, 
the  Earl  of  Ciomarty,  and  Sir  Patrick  Dunbar,  who,  long  before 
this,  hul  obtained  poifeirion  of  all  the  papers  belonging  to  Plaids, 
and  of  the  lands  of  Jl'ejl  Catinisby.  The  fummcMis  againit  Innes 
And  Clark  \\\  17  I  3,  fets  forth,  that  they  had  uplifted  to  the  a- 
niounc  of  50,000  mcrks  ;  and  concludes,  that  they  Ihould  make 
compt,  reckoning,  and  payment  to  him  thereof,  or  of  whatever 
otlier  balance  IhouUl  be  found  due  by  them,  upon  a  fair  compt 

and  reckoning. Caftlelnll,  at  the  liimc  time,   railed    inhibition 

and  arrellmcnt  upon  Innes  and  Clark'a  back-bonds  j  and  the  fum- 
inons  having  been  allowed  to  ly  over,  was  again  wakened  in  the 
1720,   but  no  procedure  Iccms  to  have  been  liad  on   the   waken- 

A  nc'.v  proi:ers  of  exhibition,  denuding,  and  payment, 
^^•as  again  rail.tl  in  the  year  1732,  againit  the  reprefen- 
tativcs  of  Innes  and  Clark,  Sir  Patrick  Dunbar^  ami  the 
I'.arl     of    Cromarty  ;      13iit    CaJllehUPs    de.ith,     which    hajipcncd 

in 
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ill  1733,  put  a   flop   to   that  procefs,  before  any  thing  material 
was  done. 

Cajlkhill  having  executed  a  general  difpoGtion  in  favours  of 
his  wife,  Mrs.  Jean  Hay,  fhe  adjudged,  in  implement,  from  his 
heir,  all  the  fubjects  to  which  he  had  right,  particularly,  the 
lands  of  Wefl  Cannisby,  and  the  fums  to  which  Plaids  was  pre- 
ferred, in  the  ranking  of  the  creditors  of  Mey. 

In    1749,  Mrs.   Jean  Hdy,  for  herfelf  and  children,  entered  a 
claim  upon  the  forfeited  eftate  of  Cromarty,  for  ^"486  /.   3  x.  8  ^.    ' 
for  which,  by  the  decreet  of  ranking  in  1695,  the  heirs  of  Provofb 
Ctithbert  had  been  ranked  upon  the  eftate   of  Mey^  purchafed  by 
the  Earl  of  Cromarty. 

The  crown  having  obje<51:ed,  that  fhe  had  not  produced  the  o- 
riginal  grounds  of  her  claim,  Hie  obtained  a  diligence  againft  Sir 
Patrick  Dunbar,  for  recovering  the  writings  neceflary,  which  had 
been  put  into  his  hands  by  Lines  and  Clark  ;  and  accordingly, 
Sir  Patrick  appeared,  and  exhibited,  upon  oath,  as  many  as  were 
neceflary  for  Supporting  the  claim. 

About  the  faiiie  time,  Mrs.  Jea7i  Hay  acquired  from  Margaret 
Ctithbert,  the  only  child  and  heir  of  the  above-mentioned  John 
Ciithbert  of  Plaids,  a  difpoficion  of  all  lands,  heritages,  and  o- 
ther  rights  which  had  belonged  to  her  father,  and  particularly, 
his  claim  on  the  eftate  of  Mey,  and  a  ratification  of  all  rights 
and  deeds  granted  by  Plaids  to  Caftlehill. 

After  a  very  tedious  and  expenfive  litigation  with  the  crown, 
Mrs.  Jean  Hay  had  her  claim  fuftained  by  the  unanimous  judg- 
ment of  your  Lordfliips  :  By  which  judgment  it  was  likeways  Ju'y  29- 
found,  "  That  fhe  or  they  (Mrs.  Jean  Hay  and  her  children)  fhall  '^^^' 
"  not  be  entitled  to  di-aw  the  whole,  or  any  part  of  the  fums  in 
"  their  claim,  until  previous  caution  be  found  adled  in  the  books 
"  of  council  and  feflion,  by  her  and  her  children,  to  apply  the 
"  fums  which  they  (hall  draw  in  virtue  of  the  faid  claim,  and 
"  hereof,  in  payment  of  what  Chrijiian  Wat/on  and  her  children 
"  may  be  found  intitled  to  draw,  by  decreet  of  the  faid  Lords 
"  of  council  and  feflion,  out  of  the  faid  fund,  in  virtue  of  the 
*'  debts  on  which  their  claim  is  founded,  referving  to  both 
"  parties  all  their  defences  and  objections,  hi^ic  inde." 

After  all  this,  and  after  Sir  Patrick  Dunbar  had  fuffered  her, 
at  a  great  expence,  to  obtain  a  judgment  againft  the  crown, 
without  interfering,  {he  did  not  expei5l  the  litigation -with  which 
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fhe  has  been  fince  diflrefled  by  his  daughter,  now  fpoufe  to 
jiwu's  Sinclair  of  Duriii,  Efq;  But  that  Lady,  and  her  hulband, 
thought  proper,  upon  a  conveyance  from  Sir  Piitnik  to  her,  and 
upon  thofe  from  Junes  and  C/iirk  to  Sir  Patrick,  to  bring  an  aclion 
before  this  court,  againft  Mrs.  ^can  Hiiy,  and  the  ollicers  of  rtate, 
concluding  to  have  it  found  and  declared,  that  flie  had  a  prefe- 
rable right  to  the  debt  upon  the  cllate  of  Cromarty  ;  and  that, 
therefore,  Mrs.  Jean  Hay  fliould  be  decreed  to  denude  in  her 
favour  of  that  claim,  and  of  the  decreet  fulUining  it. 

In  fupport  of  this  atlion,  Ihe  alledgcd,  that  In?ics  and  C/ark 
had  advanced  to  the  extent  of  30,000  /.  Scots  for  PlaiJs,  and 
produced  an  accompt  to  Ihow  this,  with  fome  vouchers  ;  but  no 
credit  was  given  for  any  intromidions  had  with  the  l"ul)jc<5ls  of 
Plaids. 
Nov.  24.      The  caufe  came,   in  courfc,  before  Lord  CarJcnJlouu,  who,  of 

''  ■*■  this  date,  ordained  the  purfuer  to  give  in  an  accompt  of  her  and 
her  author's  intromiflions  with  the  eflctfls  of  John  Cuthicrt. 

But  the  purfuer,  inftead  of  complying  with  the  interlocutor, 
gave  in  an  accompt  or  condefcendence,  which  was  a  mere  go-by: 
And,  indeed,  fhe  infifted,  that  Die  was  not  obliged  to  enter  in- 
to a  compt  and  reckoning,  and  that,  ante  o»tr.iri,  Mrs.  Jean  Nay 
fliould  be  obliged  to  denude  in  her  favours.  This  Mrs.  Hay  de- 
nied;  and  likewifc  infilled,  that  the  purfuer  had  no  title  to  main- 
tain the  ai5\ion,  unlefs  flie  Hiowed  to  what  extent  Sir  Partick  had 
paid,  or  been  diftrelled,  as  cautioner  for  Chirk. 
g       The  Lord  Ordinary,  of  this  date,  pronounced   the   following 

,765.  interlocutor:  "  Having  confulered  the  above  debate,  mutual  me- 
"  morials,  and  haill  proccfs,  finds,  That  tlie  defender,  in  virtue 
"  of  her  titles  founded  upon,  and  particularly,  in  virtue  of  the 
"  decreet  fuftaining  her  claim,  is  vcltcd  in  the  right  and  proper- 
"  ty  of  tlic  debt  upon  the  forfeited  cftate  of  Cromarty  :  l-inds, 
•'  Tliat  the  purfuer  is  not  intitled  to  infill,  that  the  defender  ihall 
*♦  denude  ot  the  fiiid  debt  in  her  favours,  excepting  in  fo  far  as 
•'  the  faid  purfuer  ihall  inflrucl  dillrcfs  or  payment  of  the  debt, 
*'  for  the  relief  of  which,  Sir  Patrick  Dunbar  got  a  conveyance 
•'  from  Clark :  Finds,  That  tlie  purfuer  cannot  found  upon  the 
"  right  of  Inucs,  excepting  in  fo  far  as  H^e  Ihall  inlbue^,  that  /«- 
"  ties  was  a  creditor  to  PJaiJs,  by  advances  made  under  the  trull- 
"  conveyance  to  him  and  Clark,  and  in  fo  far  as  the  faid  pur- 
*•  Tucr  Ihall  alfu  inliruLt,  that  Ihc  is  a  jufl  and  lawful  creditor  to 

"  Jnttes  ; 
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"  Innes ;  and  allows  her  to  give  in  an  accompt  of  charge  and  dlf- 
"  charge  accordingly." 

Tlicreafter,  upon  a  reprefentatlon  for  the  purfuers,  and  anfwers, 
the  Lord  Ordinary  pronounced  the  following  interlocutor:  "  Ad-  Feb.  u. 
"  heres  to  the  former  interlocutor,  in  fo  far  as  it  finds,  That  the  '^'^'^' 
"  defender,  in  virtue  of  her  title  founded  upon,  and,  particular* 
"  ly,  in  virtue  of  the  decreets  fuftaining  her  claim,  is  vefted  in 
"  the  right  and  property  of  the  debt  upon  the  forfeited  eftate  of 
"  Cromarty  ;  but  varies  the  fubfequent  part  of  the  interlocutor, 
"  and  finds.  That  the  conveyance  of  this  debt,  granted  by  Flciids, 
"  was  only  a  right  in  fecurity  for  the  fums  truly  advanced,  or  to 
"  be  advanced  by  Itiiie!  and  Chirk,  for  Flaids's  behoof,  and  was 
"  a  trufl,  as  to  the  refidue  or  reverfion,  which  right,  Lwes  and 
"  Clark  could  not  transfer  to  Sir  Patrick  Dunbar :  Finds,  That  the 
"  purfuer  is  intitled  to  infift,  that  the  defender  ihall  denude  in 
"  her  favour,  in  fo  far  as  the  faid  purfuer  Ihall  inftrud^  Innes  and 
"  Clark  were  creditors  to  Plaids ;  and  that  flie  is  not  obliged  to  in- 
*'  ftrudl  to  what  extent  Sir  Patrick  Dunbar  v,ras  creditor  to  Innes 
"  and  Clarkf  his  authors  ;  and  ordains  her  to  give  in  an  accompt 
"  of  charge  and  difcharge  thereof  accordingly." 

Againfl:  this  interlocutor,  both  parties  preferred,  reprefentations, 
which  were  both  refufed  :  Upon  which,  botli  parties  preferred  re- 
claiming petitions.  Mrs.  Hay,  in  her  petition,  infifted,  that  Mrs. 
Elizabeth  Dunbar  s  claim  had  been  cut  off  by  her  neglefling  to  en- 
ter her  claim  in  the  time  prefcribed  by  the  vefting  &&.,  and  feve- 
ral  other  points,  which  it  is  unnecefTary  to  mention.  The  petition 
was  refufed,  and  the  Lord  Ordinary's  interlocutor  adhered  to. 

Mrs.  Dunbar,  in  her  petition,  infifted,  as  flie  had  done  in  her 
reprefentation  to  the  Ordinary,  that  though  Mrs.  Hay  had  enter- 
ed a  claim  for  the  debt,  and  got  it  fuftained  ;  yet  flie,  Mrs.  Dun- 
bar^ had  the  folid,  fubftantial,  and  preferable  intereft  in  the  mo- 
ney ;  and  that,  therefore,  Mrs.  Play  Ihould  be  ordained  to  denude 
in  her  favour  of  the  claim,  the  rather,  that  flie  was  willing  to  re- 
imburfe  her  of  the  expence  flie  had  laid  out  in  getting  the  claim 
fuflained  ;  and  likeways,  to  find  fecurity  to  repeat  lo  her,  in  cafe, 
upon  a  compt  and  reckoning,  it  fliould  appear,  that  flie  was  o- 
verpaid,  by  what  (he  received  from  the  money  fecured  on  the  e- 
flate  of  Cromarty. 

But  your  Lordfliips,  upon  advifing  this  petition,  wich  the  an- 
fwers, were   pleafed  to  "adhere  to   the  interlocutor  reclaimed  a- Nov.  :d. 

"  gainfl,  '766. 
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"  galnft,  with  this  variation,  that  the  defender,  Mrs.  Jean  Hay, 
"  ihall  be  obliged,  before  flie  draw  the  money  in  queftion,  to 
"  find  fufficient  caution  for  paying  back,  and  repeating  the  fame 
"  to  the  purfuer  and  her  hulband,  or  what  part  tliercof  they  lliall 
"  be  found  intitled  to,  in  the  event  of  this  jirocefs  ;  and  remit  to 
*'  the  Lord  Ordinary  to  proceed  accordingly." 

The  caufe  having  come  back  to  the  Lord  Ordinary,  a  compt 
and  reckoning  enl'ued  ;  a  remit  to  an  accomptant  was  granted, 
and  he  made  a  partial  report,  as  to  fome  particulars.  This  report 
afcertained  the  fum  advanced  for  PlaiJs  by  hiiies  and  Clark,  to  be 
about  8000/.  Scots ;  but  the  accomptant  did  not,  and  could  not  re- 
port, as  to  the  extent  of  the  intromillions  by  Innes  and  Clark,  by 
which,  the  fum  advanced  by  them,  fell  to  be  diminillied.  The 
extent  of  thefe  intromillions,  was  the  fubjedl  of  much  litigation 
before  the  Ordinary. 
July  14.  His  Lordlhip,  by  interlocutor,  of  this  date,  found,  "  That  the 
"  purfuer  is  only  obliged  to  accompt  for  the  rents  of  the  lands  of 
"  Cannisby  (roin  JVhitfunday  17 19,  in  refpccl,  the  defender  offers 
"  no  proof  of  an  earlier  polTefTion  by  Invcs  and  CLirk,  the  origi- 
"  nal  trullees,  and  Ihows  no  fbflicient  caufe  for  relling  on  bare 
'*  prcfumptions  of  an  earlier  poirefhon:"  And  this  interlocutor 
was  adhered  to,  upon  petition  and  and  anfwcrs. 

The  caufe  having  come  back  to  the  Ordinary,  the  petitioner 
produced  a  conveyance  from  his  mother,  the  faid  Mrs.  %an  Hay, 
of  the  faid  decreet,  fullaining  her  claim  on  Cromarty  ;  and  he  ob- 
tained, upon  a  condefcendence  and  anfwers,  a  proof,  prout  de 
jure,  for  inflruding  lintcs  and  Clark's  pollcllion,  prior  to  IVhitfun- 
day  1719  ;  and  a  proof  was  accordingly  led:  But  the  Lord  Onli- 
nary,  upon  advifing  it,  found,  that  he  had  not  brought  luflicient 
evidence  to  inflrucl  an  earlier  poircHjon. 

The  j)etitioner,  upon  this,  preferred  a  rcprcfcntation,  praying 
an  alteration  of  the  interlocutor,  or,  at  lead,  that  warraiit  Ihould 
be  granted  to  a  proper  pcrfon,  to  infpeCl  the  papers  of  the  dcccalt 
Wtllinm  CampbcH,  flieritr-clerk  oi  Caithnefs,  who  had  been  employ- 
ed by  Intics  and  Claik,  to  uplift  the  rents  of  the  lands  oi  Cannisby 
for  theni  ;  of  which  infpcvflion,  the  petitioner  had  been  deprived, 
at  leading  the  proof,  by  the  death  of  the  faid  Jl'i/Iiani  Campbell's 
rcprefeniativc,  who  loft  an  infant  heir.  But  this  repref'entation, 
the  Lord  Ordinary,  upon  anfwers,  rcfufed  :  And  afterwards,  his 
Lordlliip  adhered  to  that  interlocutor  ;  upon  which,  the  petition- 
er 
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er  preferred  a  reclaiming  bill  ;  upon  advifing  which,  with  an- 
fwers,  your  Lordfliips  pronounced  the  interlocutor  of  the  r5th 
current,  adhering  to  the  Lord  Ordinary's  interlocutor,  finding 
no  fufficient  evidence  yet  brought  of  an  earlier  polTeilion  of  the 
lands  of  Canmsby,  by  Itims  and  Clark,  than  JVhitfiind.iy  1719. 

That  upon  the  Lord  Ordinary's  finding  the  new  proof  brought 
by  the  petitioner,  was  not  fvifficient  to  inftrudl,  that  Innes  and  Clark 
had  pofleffcd  the  faid  lands  prior  to  the  17  19,  the  petitioner  fore- 
law,  that  a  further  proof  might  be  neceffaiy  for  him,  and  that 
f'uch  proof  would  be  attended  with  fome  delay  and  expence  to 
both  parties:  Therefore,  it  occuredto  the  petitioner,  that  it  would 
be  a  proper  and  prudent  meafure  for  all  concerned,  that  the  lands 
of  Catmisby  fhould  be  fold.  Thefe  lands  yield  at  leaft  about  20  /. 
Sterling  of  old  rent,  that  has  never  been  raifed  ;  and,  on  account 
of  feveral  particular  circumftances,  it  is  believed,  they  would  fell 
very  high,  and  bring  a  fum  that  would  do  much  more  than  pay 
the  fum  claimed  by  the  purfuer,  Mrs.  ZJz/K^ar,  in  the  right  of 
Junes  and  Clark:  If  fo,  it  is  clear,  that  the  purfuer  would  fall  to 
have  right  to  the  price  for  her  fecurity,  and  would  have  no  oc- 
cafion  to  infift  upon  her  prefent  demand  of  the  claim  on  the  eftate 
of  Crmnarty  ;  and  fo,  expence  and  trouble  would  be  faved  to  all 
concerned. 

The  petitioner,  with  this  view,  inrolled  the  caufe  before  the 
Lord  Ordinary,  and  infifled,  that  the  purfuer,  who  is  in  the  right 
of  Innes  and  Clark,  the  truftees,  fliould  be  ordained  to  expofe  thefe 
lands  to  public  roup,  upon  proper  articles,  to  be  adjufled  at  the 
fight  of  the  Lord  Ordinary. 

That  the  purfuer  appeared  by  her  council  at  this  calling,  and 
admitted,  that  the  petitioner's  defire  was  reafonable  ;  that  the  flep 
was  proper  and  prudent,  and  the  fair  way  for  getting  full  value 
for  the  lands,  was  by  public  roup  ;  and  upon  this  the  Lord  Or- 
dinary ordered  minutes  to  be  made  up,  that  his  authority  might 
be  interponed. 

That  v^hen  the  minute  came  to  be  nnade  up,  the  petitioner 
found  the  purfuer  was  difpofed  to  retradt  ;  and,  on  pretence  that 
fhe  did  not  chufe  this  caufe  fhould  be  embarrafled  with  a  fide^ 
refufcd  her  confent  thereto. 

That  the  petitioner  having  again  inrolled  the  caufe,  the  pur- 
fuer did  retracft  her  former  agreement  ;  but,  to  give  fome  co- 
lour to  thia  extraordinary  conducT;,  pretended,  that  the  fale  would 
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embairar.  this  proccfs  i  and,  at   the  fame  time,  made  an  ofTcr  of 
denuding,   upon  payment  of  what   {hall  be  afcertamed  to  be  due 
to  her    after  recclvini^  the  accomptant's  report ;   or,  upon  the  peti- 
tioner's   lodging  in  procefs  a  conveyance  to  the  dcSt  on  ^rorytarrr, 
to   the   extent   of  what    (liall   appear  to  be  due  to  ^«<r/  and  a.;r*, 
fl^e  would, //;;;«/  et  Jewel,  lodge  a  difpofulon,  in  favour  of  the  peti- 
tioner, with  a  riglit   to    the   rents   of  the   lands    from  JVhtl/uuJay 
next.  To  which  it  was  anfwered  for  the  petitioner.  That  it  was  not 
competent  for   the   pu.fuer,   to   retra^   her  former  confent  by  her 
council   at   the  bar  ;  and,   though  it  were  competent    it  Nvas  moll 
unreafonable.  as,    upon  a   fair  fale,  the  price  ot  the  lands  m  que- 
llion,  would  far   exceed   the  utmoft  balance  pretended  to  be  due: 
That  the  purfuer,  who  was  in  the  right  of  the  truftees,  could  not, 
with    any  juaice,  refufe  her  alfent  to  a  fale  of  one  ot  the  fubjeds 
conveyed  to  them  in  fecur.ty,  when  called  upon  by  the  trutter,  or 
the  perfon  who  is  in  his  right,  to  do  fo.  which  was  the  cale  here, 
the   petitioner   being  in   the  right  of  PlaiJs  :  1  hat  as  to  any  em- 
barriffment   or  expence,  the   petitioner   was  wilhng  to  undertake 
the  trouble   and   expence  of  advertifing  and  expohng  the  lands  to 
fale    &c.  all  he  wanted  of  the  purluer,  being  only  to  adh.bit  her 
confent   thereto,  and    bind   herfelf  to  denude  m  favour  ot  a  pur- 
chaf.r,  the    price  being   taken  payable  to  her,  ,n  lecunty  of  what 
balance  may  be  found  due  to  her:  And,  in  order  to  remove  every 
poffibility  of  objeclion,  or  cavil,  the  petitioner   ^^•'^^wilhng  im- 
mediately   to   find    undoubted    caution   to   pay  any   balance  tt 
might  be  found  due  to  the  purfuer.  over  and  above  the  pnce  o   the 
faid  lands  ;  for  which   reafon,    Ihe  need  give  herfelf  no  trouble  a- 
bout  the  debt  on  the  eftate  of  CroJiuirty. 

That  the  Lord  Ordinary,  upon  advifing  the  minutes,  pronoun- 
ced he  following  interlocutor:  "  Hnds.  That  the  Ordinary  has 
"no  power,  »,  hoe  fta.u,  to  authorile  the  fale  demanded  eaving 
"  to  the  defenders  to  make  appliyat.on  to  the  whole  court  for  that 
"  nurnofc,  as  they  Ih.ill  be  advilcd." 

^That  againa  this  judgment    the  petitioner  preferred  a  rec    in  - 
ing   bill,  praying   your   Lordll.ips  to  ordain  tiic  land,  of  C/-«y.. 
to^be  expoV.d'  to^nibhc  roup,  according  to  arfcles  to  be   adjul  a 
at  the   fight  of  the  Lord  Ordinary  ;  or.  at  lead,  to    ind,  that    he 
rufuer  cannot   infia,   that  the   petitioner   Ihould  denude  ot 
debt  on  the  cftatc  of  Cromarty,  tor  what  may  be  found  due  to  her 
i   Ihc   ^ight  of  Inncs   and  CUr^  -ben   flie  refuted  to  concur^or 
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Confent  to  the  fale  of  the  lands  of  Cannisby  :  But,  upon  advifing 
petition  and  anlwers,  your  Lordfliips  pronounced  the  other  inter- 
locutor, above  recited,  of  the  15th  current,  finding.  That  your 
Lordfliips  could  not  auchorife  the  fale  of  the  lands  of  IVe/l  Can- 
nisby, in  hoc  flatu ;  and  therefore,  adhering  to  the  Lord  Ordi- 
nary's interlocutor. 

Thefe judgments  the  petitioner  fubmits  to  review;  and,  i/?,  As 
to  the  iijterlocutor,  finding,  that  the  court  cannot  authorife  the 
fale  of  the  lands  oi  Cannisby,  in  hoc  Jiatu,  it  will  be  proper  to  con- 
fider  what  are  the  rights  of  the  different  parties,  what  is  the  na- 
ture of  the  demand  which  the  petitioner  makes,  and  what  are  his 
motives  for  making  that  demand. 

As  to  the  rights  of  the  parties,  the  purfuer's  authors  had  dif- 
poned  to  them,  in  truji  andfecurity,  by  Plaids,  the  lands  of  Wejl 
Cannisby^  and  likeways  the  apprifings  of  the  eftate  of  Mey,  after- 
wards purchafed  by  Lord  Cromarty,  of  the  firft  of  which,  'uiz.  the 
lands  of  Cannisby,  polTeflion  was  obtained  by  her  authors,  and  is 
held  by  her  ;  but  of  the  laft,  neither  llie,  nor  her  authors,  ever 
attained  pofleffion. 

The  petitioner,  on  the  other  hand,  has  in  him  both  the  right 
of  a  fecondary  creditor,  and  of  the  original  trufter  or  difponer 
in  fecurity  :  He  has  the  right  of  a  fecondary  creditor,  becaufc 
he  is  in  the  right  of  Cuthbcrt  of  Cajllehill,  to  whom  Plaids  grant- 
ed a  fecond  conveyance  in  171  3,  above  mentioned,  of  the  fub- 
jedls  he  had  formerly  conveyed  to  Innes  and  Clark  ;  which  dif- 
pofition  to  Cajllehill,  like  that  to  Innes  and  Clark,  was  both  in 
truft  and  in  fecurity  ;  and  the  petitioner  is  in  the  right  of  Plaids 
the  original  trufter  or  difponer,  in  virtue  of  the  conveyance  above 
mentioned,  from  Margaret  Cuthbert,  the  heir  of  Plaids^  to 
Mrs.  Jean  Hay :  And,  in  virtue  of  thefe  titles,  it  has  been 
eftabliflied,  by  interlocutors  long  ago  become  final,  that  the  faid 
Mrs.  'Jane  Hay,  and,  confequently,  the  petitioner,  is  vefted  in  the 
property  of  the  debt  upon  Cromarty  ;  and  that  £he  is  intitled  to 
draw  the  fame,  upon  finding  fecurity  for  paying  back  and  repeat- 
ing the  fame  to  the  petitioner,  and  her  hulband,  or  what  part 
thereof  they  fliall  be  found  intitled  to,  in  the  event  of  this  pro- 
cefs. 

The  nature  of  the  demand  made  by  the  petitioner,  is,  that  the 
purfuer  fliall  concur  and  confent  to  the  fale  of  the  lands  of  l^ejl 
Cannisby,  which  fhe  holds  as  a  pledge  or  fecurity. 

The 
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The  petitioner  does  not  defire,  that  the  purfuer  fliould  be  at 
the  leart;  trouble  or  expence  about  the  Talc:  He  is  \villing  to  take  the 
^vholeof  that  upon  himfclf.  Neither  does  the  petitioner  infill,  that 
the  price  of  the  lands,  when  fold,  ihall  be  paid  over  to  him,  or 
even,  that  it  fliall  remain,  in  n:cJio,  in  the  haiuls  ot  the  purcha- 
fer  :  He  is  willing,  that  the  whole  of  the  price  fliall  be  paid  to 
the  purfuer:  He  believes  it  will  amount  to  more,  indcctl,  than 
what  will  be  found  due  to  the  purfuer,  on  a  compt  and  reckon- 
ing ;  but  as  the  purfuer  is  in  good  circumdances,  he  ii 
willing  that  flie  fliall  touch  the  whole  of  this  price,  as  he  will  be 
in  no  difficulty  to  repeat  from  her  the  overplus,  in  cafe  it  fliall  be 
more  than  fiiall  be  found  due  to  her,  on  a  compt  and  reckonings. 
This  the  petitioner  offered  at  the  bar,  and  flill  does  offer.  Ancf, 
further,  though  there  is  all  the  rcafon  in  the  world  to  believe,  that 
the  price  of  the  lands  of  Cannisby  will  exceed  the  amount  of  the 
debt  that  may  be  found  due  to  the  purfuer,  in  the  event  of  the 
compt  and  reckoning ;  yet,  the  petitioner  is  further  willing  to 
find  undoubted  caution,  to  pay  to  the  purfuer,  whatever  the  a- 
mount  of  any  deficiency  may  be,  in  cafe  there  be  any. 

The  pctitiojier's  motives  to  make  this  demand,  are  'two,  fijJ, 
That  the  pmfuer  may  have  no  pretence  for  interfering  with  him, 
in  recovering  this  debt  on  the  cilate  of  Cromarty  :  And,  2i/.') , 
That  the  lands  may  be  fold  to  the  bcfl  advantage,  which  would 
be  the  cafe,  if  they  are  fold  ju(l  now,  on  account  of  certain  cir- 
cumltances  attending  the  Orkneys,  contiguous  to  which,  the 
lands   arc   fituatcd. 

So  ftanding  the  cafe,  the  petitioner  apprehends,  that  it  is  xctj 
unjud  and  improper  for  the  purl'uer,  to  rcfufc  to  concur  in  the 
f'aie  propofeil :  No  folid  fenfible  reafon  can  be  afligncd  for  the  re- 
f  ufal :  i"he  falc  can  do  the  purfuer  no  fort  oi  prejudice,  and 
would  be  of  great  advantage  to  the  petitioner;  and  which,  tlicre- 
forc,  the  purfuer  cannot  ojipofe,  except  from  humour,  or  a  mi- 
flaken  notion  :  But  whenever  the  petitioner  offers  to  go  to  the 
right,  the  purfuer  goes  to  the  left. 

It  is  agreeil,  on  all  hands,  that  the  purfuer's  authors  held,  and 
that  the  purfuer  hoKls,  the  lands  of  (\innnhy,  as  a  pledge,  or  fe- 
curity,  for  the  funis  advanced  by  them  to  Plaith.  It  therefore 
follows,  from  the  nature  of  the  right,  that  the  purfuer  cannot, 
with  any  grace  or  title,  oppofe  a  lale  of  the  pledge.  Such  oppo- 
Ction  is,  indeed,  inconfilleut  with  the  nature  of  the  contrad  of 
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pledge;  and,  therefore,  it  is  juflly  eflabliflied  by  the  Rnmav  law, 
that  a  pacflion,  that  the  pledge  fhall  not  be  fold,  is  void  ;  and, 
therefore,  though  fuch  padion  had  been  interponed,  at  entering 
into  the  contracft,  the  creditor  might,  neverthelefs,  fell,  after  u- 
fing  the  formality  of  making  three  intimations  to  the  debitor. 
"  Sed  etfi  non  convenerit  de  diftrahendo  pignore,  hoc  tamcn 
"  jure  utimur,  ut  liceat  dilb'ahere;  fi  modo  non  conv^nit  ne  liceat, 
"  ubi  vero  convenit  ne  diftraheretur,  creditor,  fi  dilh-axerit,  furti 
"  obligatur,  niii  ei  ter  fueritdenunciatum,  utfolvat  et  ceiTaverit:  /. 4. 
"  ff.  Depign.aft." — And,  indeed,  this  is  obvioufly  juit  i'roai  the  na- 
ture of  the  thing.  1  he  contrad  of  pledge  is  entered  into  for  the  bene- 
fit of  both  parties  concerned :  It  is  for  the  benefit  of  the  credi- 
tor, becaufe  he  has  a  real  fecurity  for  the  loan  of  his  moneys 
and  it  is  for  the  behoof  of  the  debitor,  becaufe  he  has  thereby 
an  opportunity  of  getting  money,  without  being  laid  under 
the  necefTity  of  immediately  felling  his  fubjed.  This  is  very 
v\-ejl  explained  in  another  test  of  the  Roman  law  :  "  Creditor, 
"  quoque,  qui  pignus  accepit,  re  obligatur;  quia  et  ipfe  de  ea 
"  re  quam  accepit  reftituenda,  tenetur  adione  pignoratitia  ;  fed 
"  quia  pignus  utriufque  gratia  datur,  ct  debitoris,  quo  magis 
"  pecunia  ei  credatur,  et  creclitoris,  quo  magis  ei  in  tuto  fit  credi- 
"  turn,  placuit  fufficere,  fi  ad  earn  cuftodiendam,  exa<flam  dili- 
"  gentiam  adhibeat,  quam  fi  prasftiterit,  et  aliquo  fortuito  cafli 
"  rem  amiferit,  fecurum  efTe,  nee  impediri  creditum  petere : 
*•  §  4.  Inji.  quit.  7nod.  re  contr.  oblig.'"  —  And,  therefore,  it 
would  be  abfurd,  and  incompatible  with  the  nature  of  the 
contracff,  to  give  force  to  the  paftion,  either  on  the  one 
fide  or  the  other,  that  the  pledge  fl^ould  never  be  fold. — ■ 
However,  whatever  the  force  of  a  padlion  may  be,  is  of  no 
confequence  in  this  cafe,  as  it  is  not  pretended  there  was  any 
fuch  pacflion  here  ;  and,  therefore,  it  is  perfedly  clear,  from 
the  natvire  of  the  contracH:,  that  creditor  re  obligatur  to  concur 
and  confent  to  a  fale,  when  infifted  for  by  the  debtor. 

The  Roman  law  takes  feveral  precautions,  to  prevent  a  preci- 
pitate or  privy  fale  on  the  part  of  the  creditor,  and  therefore  re- 
quires, that  he  fhould  make  feveral  previous  intimations  before 
he  can  fell ;  but  there  is  no  particular  text  in  it,  fo  far  as  the  pe- 
titioner can  difcover,  touching  the  cafe  of  a  wanton  or  malici- 
ous refufal,  on  the  part  of  the  creditor,  to  concur  in  the  fale: 
The  reafon  of  which,  probably,  has  been,  i/?,  That  it  was  not 
imagined  ever  any  fuch  cafe   could   occur :     And,  2j/y,  That  if 
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it  fliould,  there  could  be  no  doubt,  but  that  the  creditor  would 
be  compellable,  aHione  pignoratitia,  to  fell  the  pled^^e,  or  would 
be  repelled,  ope  exceptionis,  if  he  attempted  to  attach  either  the 
debtor's  perfon,  or  other  fubjecis,  while,  at  the  fame  time,  he 
with-held  his  confent  from  a  falc  of  that  pledge,  in  his  hands, 
which  would  pay  him. 

No  decifions  of  this  court,  either,  are  to  be  fovmd  upon  fucli 
queftion,  for  this  plain  reafon,  that  no  fuch  quellion  ever  occur- 
red, the  purfuer  being  the  firll  creditor  in  the  world  that  ever 
oppofed  the  converfion  of  the  pledge  into  money  for  his  own 
payment:  And,  with  fubmilhon,  there  feems  to  be  no  reafon,  in 
law  or  equity,  for  lillening  to  a  creditor's  refufal  to  concur  in 
felling  the  pledge.  There  can  be  no  doubt,  that  the  pledge  might 
be  redeemed,  folutione,  or  payment,  which  puts  an  end  to  the  cre- 
ditor's right  over  it ;  and,  if  fo,  it  is  a  neccllary  confcquence, 
that  the  creditor  is  compellable  to  concur  in  the  fale,  at  the  in- 
rtance  of  the  debtor  ;  for,  as  the  debtor  has  a  power  to  redeem, 
upon  payment,  the  creditor  ought  not  to  be  allowed  to  prevent 
the  debtor  from  uling  the  means  to  get  the  money  wherewith  to 
make  that  payment,  which  he  docs,  if  he  refufes  to  concur  in 
a  fale  of  the  pledge,  as  that  fale  is  the  only  means,  very  poflibly, 
which  the  debtor  has  to  get  the  money:  So  that,  in  reality,  the 
creditor  may  as  well  refule  to  divert  himfclf  of  the  pledge,  upon 
payment,  as  refufe  to  concur  in  a  fale  ot  the  pledge;  for  which 
reafon,  there  can  be  no  doubt,  that  in  cafe  of  iuch  refufal  by  a 
creditor,  the  aclio  pignoratilia,  or  a  procefs  to  compel  him  to  Iuch 
i'ale,  would  ly.  By  the  Roman  law,  the  debitor  himlelf  might 
iell  the  pledge, as  tlie property  remained  in  him,  and  only  the  pof- 
IciTion  was  transferred  to  the  creditor;  and,  therefore,  upon  a 
iale  by  the  debtor,  the  propcrtv  was  transferrcil  to  the  purcha- 
ier,  iubject  to  the  right  of  jiledge  in  the  creditor :  And,  in 
moveables,  the  fame  thing  might  l)e  done  with  us.  Hut,  in  fuch 
a  cafe  as  the  prclL'ut,  where  a  land  cllatc  has  been  dilponed  away 
in  fecurlty,  and  the  title-deeds  delivered  up  to  the  creditor,  un- 
der a  back-bond,  the  difponer,  or  thofe  in  his  right,  cannot 
properly  fell ;  and,  therefore,  it  is  very  nccelfary,  that  the  cre- 
ditor Ihould  be  compellable  to  concur  in  a  liilc  of  the  fubjcd,  in 
order  that  he  may  receive  his  payment,  and  the  debtor  have  the 
refiduc,  if  tlicre  be  any. 

And, 
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And,  if  a  creditor  be  compellable  to  concur  in  the  fale  of  an 
€ftate,  or  of  a  moveable  fubjedl  impignorated  to  him,  in  order 
that  he  may  receive  payment,  that  the  debt  may  be  difcharged, 
and  the  debtor  have  the  reverfion,  if  there  be  any ;  multo  magis, 
iliould  fuch  creditor  be  compellable  to  concur  in  a  fale  of  the 
pledge,  in  a  cafe  like  the  prefent.  For  what  is  the  cafe  here  ? 
The  creditor  is  not  only  holding  the  pledge,  and  refufing  to  fell 
It,  but  he  is,  at  the  very  fame  time,  infifting  to  attach  another 
fubjedl  belonging  to  the  debtor.  Now,  if  the  aflio  impigmratitia, 
or  a  procefs  to  fell,  would  ly  againft  a  creditor  pofTeffed  of  a 
pledge,  who  was  not  wanting  to  attach  any  other  fubjecl  belong- 
ing to  the  debtor;  furely,  much  more  fhould  an  exception  be  com- 
petent againfl  fuch  creditor,  when  wantonly  infifting  to  attach 
another  fubjedl  of  the  debtor,  cui  damus  a^ionem^  ei  multo  magis 
damns  exceptionem ;  and,  therefore,  the  petitioner  is  well  intitled 
to  maintain,  either  that  the  court  fhould  authorife  a  fale  of  the 
fubjedl  in  queftion,  or  find,  that  the  purfuer  cannot  infift  in  the 
prefent  acflion,  while  fhe  refufes  to  concur  in  a  fale. 

A  procefs  at  the  petitioner's  inftancc  does  not  feem  to  be  ne- 
ceffary  ;  if  it  were,  that  form  could  eafily  be  complied  with  ;  or 
the  procefs,  at  Cajilehill's  inftance,  againft  Innes  and  Clark,  in  1732, 
might  be  wakened,  and  a  conclufion  added  to  the  fummons  for 
that  purpofe :  But,  as  the  procefs  at  the  purfuer's  inftance,  a- 
gainft  the  petitioners,  for  denuding  of  the  debt  on  Cromarty,  has 
refolved  into  a  compt  and  reckoning  ;  and,  as  that  compt  and 
reckoning  cannot  be  expedite,  and  matters  fettled  between  the 
parties,  without  a  fale  of  thefe  lands  fome  time  or  other,  it  is 
thought  the  court  has  fuflicient  powers  to  authorife  a  fale  of  the 
fubje(5l  in  queftion. 

However,  fuppofing  the  court  had  not  fuch  powers,  without 
a  proper  adlion  at  the  petitioner's  inftance ;  yet,  furely,  the  court 
can  apply  a  compulfitor  equally  efFedlual,  by  finding,  that  the 
purfuer  cannot  infift,  while  flie  refufes  to  concur  in  fuch  fale  ; 
and  every  principle  of  law  or  equity  will  juftify  fuch  interlocu- 
tor. Accordingly,  it  will  be  obferved,  that  the  petitioner,  in  his 
laft  reclaiming  bill,  prayed  the  court,  alternative,  either  to  ordain 
a  fale,  or  find,  that  the  purfuer  could  not  infift,  while  fhe  refu- 
fed  to  concur  in  one  ;  and  the  interlocutor  under  review,  only 
exhaufts  the  firft  part  of  the  prayer. 

The 
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The  argnmcnt  on  the  part  of  the  purfjer,  on  this  point,  was 
as  follows  :  '  Tlic  rcfponclcnt's  right  to  thofe  lands  is  not  a  riglit 
of  property,  but  a  right  in  fccurity  only,  of  the  iums  cUie  ta 
them  :  They  are,  therefore,  in  law  and  jufticc,  entitled  to  hold 
the  lubjedl  difponed  in  fecurity,  till  they  receive  payment  of 
their  debt :  Then,  indeed,  and  not  till  then,  will  it  be  compe- 
tent for  thofe  having  interell,  to  infift,  that  they  rcdifponc, 
or  denude,  or  that  their  right  and  fecurity  are  purged  and  be- 
come void  ;  but  it  would  be  extraordinary,  to  oblige  them  to 
part  with  the  lands,  before  their  debt  was  fully  cleared. 
'  Thus,  it  is  a  fufficient  anfwer  to  every  thing  urged  in  the  pe- 
tition, to  alk,  Whether  it  was  ever  heard,  that  a  creditor  who 
had  got  a  right  to,  and  fecurity  over  one  or  more  fubjecfls, 
was  obliged  to  part  with  all,  or  fome,  or  any  of  thcfe  ^  that 
the  debitor,  or  other  pcrfon  in  his  right,  could  force  them  to 
be  fold,  either  by  roup,  or  othcrwifc  ?  or  that  the  creditor 
could,  on  any  jtretcnce,  be  ccmpellcd  to  denude  or  furrender 
his  fecurity,  unlcfs  and  before  full  payment  was  both  offered 
and  made?  Could  PlaiJs  himfclf,  on  appearing,  infill,  to  have 
any  one  of  the  fubjecfls  difponed  by  himldf  to  his  creditors, 
for  their  fecurity  and  relief,  either  redifponed  or  fold,  with- 
out making  fuch  payment  ?  But  the  petitioner  w^ill  not,  fure- 
ly,  pretend  to  have  any  better,  or  broader  right  than  P/aiJs. 
'  This  was  the  defender's  own  idea  :  For  the  Lord  Ordinary, 
more  than  a  year  and  a  half  ago,  on  advifing  the  accomptant's 
report,  with  memorials  on  tlic  three  points  fuggcfled  by  him, 
pronounced  an  interlocutor,  of  this  date,  finding,  inter  alin. 
That  the  conveyance  from  luucs  and  Clark  to  Sir  Patrick  Dun- 
bar, imported  only  a  right  in  fecurity  j  and,  therefore,  there  is 
no  room  for  determining  the  third  qucllion  propofcd  by  the 
accomptant,  •viz.  In  what  manner  the  value  of  the  faid  lands 
is  to  be  afcertained  and  accounted  for." 

But  the  anfwer  to  all  this,  from  what  lias  been  already  fub- 
mittcd,  will  readily  occur.  The  purfuer  is,  no  doubt,  intitled  to 
liold  the  lands  in  (jueQion,  in  fecurity,  till  (lie  gets  payment  :  F- 
very  creditor,  no  cloubt,  who  has  a  fubjc(5l  impignoratcd  to  him, 
is  intitled  to  do  fo  ;  but  then,  he  is  not  intitled  to  refufc  pay- 
ment, when  actually  offered  him  in  money  ;  or,  which  is  the 
fame  thing,  in  reality,  to  hinder  the  debtor  from  ufing  the  only 
means   he  has,   wherewith  to   get  that  payment,  by  rcfuling  to 

concur 
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concur  in  a  fale.  The  petitioner  does  not  want  the  purfiier  to 
part  with  the  lands,  even  upon  caution  to  pay  her  ;  he  only 
wants  her  to  part  with  them,  upon  getting  payment  of  their  va- 
lue. And  what  elfe  but  mere  humour  ftiould  make  the  purfuer 
oppofe  this,  is  incomprehenfible  ;  for,  by  fuch  fale,  flie  will  get 
payment,  either  of  the  whole,  or,  at  leaft,  of  a  great  part  of  her 
debt  ;  which  is,  certainly,  a  benefit  to  her,  and  much  more  for 
her  intereft,  than  a  conveyance  from  the  petitioner  to  the  debt 
on  Cromarty,  which  would  run  her  into  a  competition  with  ano- 
ther creditor,  who  has  a  claim  referved  to  him  on  the  debt  on 
Cromarty,  as  above  mentioned.  The  fale,  therefore,  of  the  lands 
in  queftion,  would  evidently  be  a  benefit  to  the  purfuer;  and  this 
benefit  being  attended  with  an  accidental  advantage  to  the  petitioner, 
becaufe  of  the  particular  circumftances  that  tend  to  make  thefe 
lands  fell  high  at  prefent,  ought  certainly  to  be  no  reafon  to  her 
for  oppofing  the  fale. 

As  to  what  is  laid,  that  it  never  was  heard  of,  that  a  creditor 
who  had  got  a  fecurity  over  one  or  more  fubjedls,  could  be  ob- 
liged to  part  with,  or  fell  all,  or  any  of  them,  till  he  got  full  pay- 
ment:— It  is  anfwered,  in  xhtjirjl  place.  That  when  a  creditor  has 
feveral  fubje6ls  impignorated  to  him,  any  one  of  which  is  fufB- 
clent  to  pay  his  debt,  there  is  no  reafon,  in  law  or  equity,  to  hin- 
der the  debtor  to  infifl,  that  he  (hould  fell  one  of  them:  On  the 
contrary,  it  is  molt  juft  and  equitable,  that  he  fliould  be  com- 
pellable to  fell  one  of  them  ;  and  that  the  right  of  eledlion,  as  to 
which  of  them  Ihould  be  fold,  is  not  in  the  creditor,  but  in  the 
debtor,  for  this  plala  reafon,  that  it  is  all  one  to  the  creditor, 
which  of  them  be  fold ;  for  he  has  no  intereft,  concern,  or 
connedlion  with  them,  further  than  to  get  payment  of  his 
debt:  Whereas,  it  may  be  very  material  and  interefting  to  the 
debtor;  that  one  of  them  be  fold,  rather  than  another.  As  for 
example,  fuppofe  that  a  creditor  has  got  difponed  to  him  in  fe- 
curity, his  debtor's  paternal  eftate,  as  alfo  an  heritable  bond  or 
adjudication,  which  his  debtor  has  over  the  eftate  of  another ; 
that  the  debt  for  which  thefe  fubjedls  were  impignorated,  has 
been,  by  payment  or  intromiffions,  reduced  fo  far,  as  that  the  he- 
ritable bond  or  adjudication  would  futEce  to  pay:  Can  it  be 
maintained,  that  the  creditor,  in  that  cafe,  could  refufe  to  fell  the 
heritable  debt  or  adjudication,  and  arbitrarily  infill  to  roup  the 
debtor's  own  eftate?     The   petitioner  apprehends,  he  could  not. 

E  The 
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Theekaionofwhichof  the  r^-^c^ges  ll^ould  he  fold  moft  cer- 
taaly  is  penes  Mitomn  j  for  it  is  all  one  to  the  credxtor  winch 
i-ubjia  be  fold,  if  he  get  his  rnoney  :  Whereas,  *;>---y -- 
fons  it  mav  not  be  all  one  to  the  debtor  vh.ch  of  the  fuLjcas 
befold :  And  therefore,  it  is  clear,  he  ought  to  have  the  ekaion, 
.nd  has  a  right  to  infift,  either  that  the  adjudication  ihould  be 
?oTd  and  the  eftate  preferved,  or  that  the  ertate  be  fold  and 
he  adudication  preiLved ;  for  he  is  the  beft  judge  ot  what  is 
mod  for  his  own  intcreft.  This  quelbon  does  not  fccm  to  be 
canvalfed  in  the  common  law-books,  but  it  .s  ftated  and  refolved 
as  above,  by  a  very  good  lawyer  ..r.  ^'•"««^'«;'M'\^;^^f^  • 
at  /.  6.  c.  De  difiranxonc  pgnonm.  His  words  are,  An  credi- 
"  toris  arbitris  permittatur  ex  pignoribus   libi   obligatis    ex   qui- 

-  bus  velit  diftraais  creditum  fuum  conterrer  -Et  ul  quulem 
affirmatur,  /.  8./.  h.  t.  ct  /.  19./-  De  fng.  ''  Mums  tamen  eft  fx 
"  ex  una  vel  altera  re,  eaque  viliori,  dcbitum  rcd.ge  c  polht,  ne 
"  rcliquas.  pra^fertimmajorispretii,  diftrahat  — /i'^.  /.  5-  S^  ^o.Jf. 
De  reh   cor,  nutfub  tutela,  "  Non  cnim  intereft  crcduons,  quomo- 

-  do  fiat  diflraaio,  modo  creditor  luum  coniequatur  creditum, 
"  quo  potius  nihil  juris  habct,  ab  ca  qux  cum  debitons  mcom- 
"  modo  funt  conjunaa.— .Ut'i;;«r,  f    I .  dec.  21. 

But    '>dh    Though  it  were  law,  that  a   creditor  could   arbitra- 
rily  fcUany   one  ?f  feveral   fubjeas,  pledged   to  him.  when  he 
thought  proper,  it  would  be  of  no  confcquence  int  his  cafe    as  ic 
does'not 'apply :  For  it  will  be  remembered,  that  though  the  ap- 
prifincsof    heeftate  of  Mn    were   conveyed  by   P^^^^^^]^   ^""" 
andX°    and,  afterwards,  by  them  to  ^\y  Pat  nek  Dunbar ;  yet 
U  was  not  Sir  Patnck  who  made  them  efll-aual  "P-  the  cftate  ot 
Crouuutr    but  the   petitioner's   author.  Mrs-  Jean  //.:,-,    who   re- 
c  ;     d  them  upon  a  diligence  from  Sir  Patnek    entered  a  c  aim 
upon  them,  and  got  a  decreet  fuftaimng  her  claim  ;  and  that   it 
ha's  been  long  agS,  and  unalterably  fixed  by  t-  '-cHocutors  a- 
bovc  recited,  that  Ihe,  in  virtue  of  that  decreet,  1.  ^eftcd   m   the 
property  of  the  debt  upon  die  cftate  of  Cromarty,  .^on   finding 
rludon     to   repeat   to  the   purfucr,  in   cafe,    in   the  event  ol  a 
Tom   t  and  reclloning.  any  t^ung  Ihould  be   found   due   l.r  ;  fo 
hit   the   petitioner  has  both   the  property  and  the  polkll.on  of 
h"debt.\vhich  is  not  one   of  feveral   f^^ocas  -p,gno,.ted     o 
the  nurluer.     It  is  fully  in  the  petitioners   perfon,  lubje^.  to  an 
eventual  claim  only  at  the  purfucr's  inflancc  ;    and,  therefore. 
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there  is  no  reafon  why  the  purfuer  fhould  not  concur  in  a  fale  of 
the  lands  of  Cannishy,  and  take  her  payment  out  of  it,  which,  it 
is  beUeved,  they  would  fully  afford :  If  it  does  not,  the  petition- 
er is  willing  to  find  caution  to  make  up  the  deficiency.  It  is  fix- 
ed, unalterably,  by  the  interlocutors  above  recited,  that  the 
purfuer  cannot  oblige  the  petitioner  to  denude  of  the  debt  on  Cro- 
marty ;  that,  it  is  fixed,  the  petitioner  is  intitled  to  draw,  on  find- 
ing caution  as  above-:  All,  therefore,  the  purfuer  can  do,  is  to 
infill:  againll  the  petitioner,  to  make  payment  of  what  flie  alledges 
is  due  to  her,  in  confequence  of  the  caution  above  mention- 
ed. Now,  from  what  has  been  above  argued,  it  is  hoped  it  will 
appear,  that  it  is  a  good  plea,  in  bar  or  exception  againft  this  ac- 
tion, that  the  purfuer  is  poffeffed  of  an  eflate,  which,  if  fold, 
would  pay  her  ;  and  that  it  is  moft  emulous  and  vmjuft  in  the 
purfuer,  to  refufe  to  concur  in  a  fale  of  that  eflate,  when  it  can 
do  her  no  prejudice,  and  when  it  Vv'ould  be  moft  advantageous  to 
the  petitioner,  as  that  eftate  would  fell  high  juft  now,  when,  ve- 
ry probably,  that  will  not  be  the  cafe,  if  the  prefent  opportuni- 
ty be  let  flip.  The  petitioner  is,  in  the  right  of  Plaids,  the  ori- 
ginal trufter  and  difponer  in  fecurity.  If  Lines  and  Clark,  his 
difponees,  had  brought  an  a6tion  to  attach  another  fubjedl  be- 
longing to  him,  or  a  peifonal  adlion  againft  hiin  for  payment,  it 
certainly  would  be  a  good  defence  to  him,  to  have  faid,  Sell  the 
lands  of  Cannisby  ;  they  will  pay  you,  either  in  whole,  and  theii 
you  can  have  no  adlion  at  all  againft  me,  or  in  part,  and  then 
you  can  only  have  action  for  the  balance  :  And  if  this  would 
have  been  a  good  defence  to  Plaids,  it  muft  likewife  be  fo  to  the 
petitioner,  who  is  in  the  right  of  Plaids. 

As  to  the  pretence,  that  this  queftion  was  determined  by  the 
Lord  Ordinary's  interlocutor  above  mentioned,  it  fcarcely  de- 
ferves  an  anfwer.  The  accomptant  was  going  upon  a  fuppofiti- 
on,  that  the  property  of  the  lands  was  in  the  purfuer  :  Rut  the' 
Lord  Ordinary  very  juftly  found,  that  the  right  of  property, 
or  reverfion,  was  in  the  petitioner  ;  and,  therefore,  the  purfuer 
was  not  to  be  charged  with  th?  value  of  the  lands,  as  fold  to  her 
authors,  but  with  their,  or  her  own  intromiflions,  with  the 
rents. 

As  to  a  difficulty,  that  was  fuggefted  againft  authorifing  a  fale 
of  the  lands  in  queftion,  that  third  parties  might  have  rights  or 
fecurities  upon  them,  that  will   be  intirely  removed,  when  it  is 

informed. 
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informed,  that  there  are  none  fiich  cxllliiig :  No  thlid  party 
whatever  has  any  itnpcJimciit  or  incnmbrance  on  the  lands,  that 
can  in  the  lealt  impede  or  embarrafs  a  i.ile ;  and,  acconhngly,  no 
fiich  thing  was  pretended  by  the  purfuer  :  And  thereibre,  it  is 
lioped,  upon  the  whole,  that  the  court  will  have  no  diliiculty, 
cither  to  ordain  the  lands  to  be  fold,  or,  at  leaft,  to  find,  that 
tlie  purfuer  cannot  infill  in  this  proccfs,  while  Hte  refufes  to  pay 
hcrfelf,  by  confcnting  to  fell  the  lands  in  queflion. 

The  other  point  which  the  petitioner  fubmits  to  review,  is,  the 
firfl;  part  of  the  other  interlocutor  reclainied  againft,  finding, 
that  the  petitioner  has  not  brought  fullicient  evidence,  that  limes 
and  Clark  intromitjted  with  the  lands  of  Qinmsby,  before  JVhit- 
fimday  i  7 1  9. 

As  the  petitioner  has  been  allowed  a  further  proof  by  the  in- 
fpeclion  of  clerk  Campbell'?,  writings,  and  of  feveral  writings  in 
the  hands  of  Mr.  Lothian,  the  purfuer's  agent;  and  as  thefe  wri- 
tings may,  very  probably,  either  by  theml'elves,  or  joined  with  the 
prelumptions  and  proof  already  brought,  inlb-u(ft  the  intromif- 
fions  of  Innes  and  Clark,  from  1694,  or  1709,  the  petitioner  iub- 
niits,  if  it  would  not  be  better  to  keep  this  point  open,  till  the 
refult  of  the  further  invefligation. 

At  any  rate,  the  petitioner  is  hopeful  your  Lordfliips  will,  up- 
on reconfideration,  be  of  opinion,  that  there  is  iufficient  evi- 
dence of  their  having  intromitted  from  17  1  7  ;  and  that  from  the 
following  evidence  : 

imo,  1  here  is  the  following  bill  drawn  hy  Jlcxaiulcr  Fra/cr, 
colledlor  of  the  bilhop's  rents  of  Ciitbne/'s,  and  doer  for  Frovoft 
Clark,  one  of  the  trullees,  upon  Jo/.m  hues  of  Borlum.  It  is  as 
follows  : 

"  Sir,  Thurfo,    Mt\\  May  1719. 

"  At  fourteen  days  fight,  pay  to  me,  AlcxanJer  I'ra/er,  coliec- 
"  tor  of  the  bilhop's  renis  of  Caithnefs,  or  order,  at  my  houfe  in 
"  Si-rabjhr,  the  ("urn  of  261  /.  14  j.  10  J.  Scots  money,  value  in 
"  your  hands  of  me,  as  the  rents  of  Weftcr  Cannisby,  belonging 
"  to   Vro'vojl  Clark,  for  which   you   are   an    iuiromif- 

"  fion    by  my  order,  and  granted  bill  to  I'rovofl  Clark, 

"  at  Martinmas  lafi,  for  the  forcfaid  fum  for  which  you'll  make 
"  thankful  payment,  and  oblige,  Sir,  your  humble  fervant, 

Alex.anulr  Tkaser. 


To  I'J.m  Inncs  7       «         .       t  ^       ^ 


of  Borlum. 

Junes 
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Innes  of  Borht'm  was  fon-in-law  to  the  faid  Alexander  Frafer  ; 
and  it  appears  from  the  depofition  of  Jean  Reid,  who  was  his  fer- 
vant  for  part  of  the  year  171 7,  and  the  whole  of  the  year  17  18, 
*'  That  Borlum  came  to  Gills  (a  farm  contiguous  to  TVcft  Cannisby)  Vt.  p.  3, 
••  at  Whitfunday  17 17,  and  got  the  management  of  the  lands  of  ^" 
"  Weft  Cannisby  from  his  father-in-law,  Mr.  Frafer,  collector  of  the 
"  bifliop's  rents,  that  he  might  have  the  fervices  of  the  tenants  to 
*•  work  upon  the  farm  of  Gills." 

As  the  bill  above-recited,  exprefly  bears  to  be  for  the  rents  of 
Weji  Cannisby,  belonging  to  Provolt  Clark;  as  it  is  dated  12th  May 
171^,  and  bears,  that  Mr.  Frajer  had  granted  his  bill  to  Provoll 
Clark  for  the  fame  fum,  at  Martinmas  preceeding,  it  inftrudls,  in 
the  cleared  manner,  that  Innes  of  Borlum,  had,  by  authority  de- 
rived from  Provofl:  Clark,  intromitted  with  thefe  rents  before 
Whitfunday  1719;  befides,  that  the  fum  in  the  bill  is  much 
more  than  the  purfuer  admits  to  be  one  year's  rent  of  thefc 
lands. 

It  is  very  true,  that  this  evidence  of  lanes  of  Borlum^ s  poiTefCion 
having  been  by  authority  derived  from  Provofl:  Clark,  might  be 
thought  rather  fcrimp,  if  taken  entirely  by  itfelf,  without  attend- 
ing to  the  other  circumftances  of  the  cafe  :  But  when  your  Lord- 
fhips  confider,  that  it  is  admitted,  that  Sir  Patrick  Dunbar,  Clark's 
difponee,  attained  poffeflion  precifely  in  the  terms  of  Clark's  d'lC- 
pofition  to  him  at  Whitfunday  1 7  1 9,  and  that  no  other  perfon  but 
Clark,  and  his  partner,  Innes,  in  confequence  of  their  trufl-adjudi- 
cation  againfl:  Plaids,  were  entitled  to  the  pofleffion,  it  is  hoped, 
that  little  doubt  can  remain,  of  this  pofleffion  of  Barium's  having 
been  in  the  right  of  Clark. 

But,  2do,  There  is  ftill  further  evidence,  that  Innes  of  Borlum 
uplifted  the  rents  in  17 17  and  1718.  There  is  a  protefted  bill, 
drawn  by  him  upon  IVilUam  Dunnet,  farmer  in  Weft  Cannisby, 
dated  7th  July  17 18,  "  For  7/.  loj.  Scots  money,  with  four 
*'  bolls,  two  firlots  bear,  fufficient  girnel  fluff;  and  that  as  the 
"  money  and  visual  rent,  and  the  peat-money,  due  out  of  your 
"  occupation  in  Weft  Cannisby.''  And  there  is  another  protefted 
bill,  drawn  by  Innes  upon  Donald  Williatnfon,  farmer  in  Weft  Can- 
nisby, dated  7  th  7?i/_y  1718,  "  For  17/.  Scots  money,  with  five 
•'  bolls  bear,  being  the  money  and  vidua]  rents  due  by  you  out 
"  of  your  occupation  in  Weft  Cajinisby,  with  the  peats  for  the  crop 
••   1717."     And,  in  fupporc  ot  this,  Jean  Reid  depones,  "  That  P- 3- b. 
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"  fhe  ferved  Mr.  Imes  of  Borlum  at  Gills,  for  a  part  of  the  year 
"  1717,  and  the  whole  of  the  year  1718:  That  ihe  upHfted  the 
"  rent  of  the  lands  of  7/V/?  Cannisby,  trom  the  tenants  thereof, 
"  for  Borluws  behoof,  one  of  thefe  years,  but  does  not  perfcdly 
"  remember  which  of  them." 

Thus,  it  is  proved,  that  during  the  years  17  17  and  171  8,  the 
rents  of  JVefl  Gumsby  \vcre  uplifted  by  luncs  of  Borlum,  and  ylkx- 
ander  Frafer,  by  authority  from  Provoll  Clark,  the  original  truftce 
of  Plaids. 

May  it  therefore  fleafe  your  Lordjlnps  to  revieiv  your  former 
interlocutors,  and  to  ordain  the  lands  of  Wefl  Cannifby  to 
be  expofed  to  public  roup,  according  to  articles  to  be  ad- 
jujled  at  the  ftght  of  the  Lord  Ordinary  ;  or,  at  leaji,  to 
find.  That  the  purfuer  cannot  injtjl  in  this  procefs, 
'ivbile  J]je  refufes  to  concur  or  confent  to  the  fale  of  the 
lands  of  Cannifby.  ido,  To  J'uperfede  determining  the 
queftion,  from  -what  period  the  purfuer  is  to  be  account- 
able for  the  rents  of  the  lands  of  Cannifby,  ////  after  the 
papers  of  clerk  Campbell  have  been  infpeBcd,  and  Mr. 
Lothian  has  exhibited  the  papers  in  his  hatuls,  called  for 
by  the  petitioner  ;  and  to  ordain  this  infpe^hon  and  exhibition 
to  be  made,  and  the  further  proof  allcwed  to  be  reported 
before  anfiver :  At  any  rate,  tofnd.  That  the  petitioner  has 
already  brought  fuffuient  evidence  of  Innes  and  Clark'j  in- 
tromifftons  ivith  the  rents  of  Cannifby,  for  the  crop  and 
year  1717,  and  doivnwards. 

According  to  juftice,  &c. 

JO.     M  A  C  L  A  U  R  I  N. 


JUI.Y    3,     1770. 

ANSWER   S 

FOR 

Mrs.  Elizabeth  Dunbar,  lawful  daughter 
and  univerfal  dilponee  of  the  deceafed  Sir 
Patrick  Dunbar  of  Northfield,  and  James 
Sinclair  of  Duran,  Efq;  her  hufband,  for 
his  intereft, 

T  o    T  H  E 

PETITION     of    Alexander  ■  Cuthbert,    Efq; 

GE  o  R  G  E  firft  Earl  of  Cromarty,  having  purchafed  part 
of  the  eflate,  which  belonged  to  the  deceafed  Sir  James 
Sinclair  of  Mey,  was  decerned  by  the  decreet  dividing 
the  price,  to  pay  to  thofe  having  right  to  two  appri- 
zings  afFecling  that  eftate,  led  at  the  inftance  of  Alexander  Cuth- 
bert, provoft,  and  Alexander  Dunbar,  merchant  in  Invemefs,  the 
fum  of  5154  1.  15  s.  10  d.  with  that  of  331  1.  9  s.  10  d.  both 
Scots,  and  intereft  from  Whitfunday  1694,  and  in  time  comings 
during  the  not-payment. 

William  Innes  writer  to  the  fignet,  who  purchafed  another  part 
of  the  eftate  for  behoof  of  Sinclair  of  Ulbfter,  was,  in  like  man- 
ner, decerned  to  pay  to  the  fame  perfons,  the  fum  of  1071  1, 
12  s.  4  d.  Scots,  with  intereft  from  the  forefaid  term  of  Whit- 
funday 1694. 

Thefe  appriftngs  were  originally  led  in  1664,  at  the  inftance 
of  the  faid  Alexander  Cuthbert  and  Alexander  Dunbar  ;  but 
Dunbar  having,  in   1676,  made  over  his  apprifing  to  Cuthbert, 

A  both 


both  apr^i^ings,  after  Alexander  Cuthbert's  death,  came  into  the 
pcrlbn   of  John  Cuthbcrt  of  Plaids,  his  grand  nephew  and  heir. 

Plaids's  affairs  having  been  greatlv  milmanaged  by  his  tutors, 
of  whom  Cutlibert  of  Calllehill  was  one,  he  was  very  early  m- 
volved  in  very  great  difficulties,  upon  which  Robert  Innes  of 
Mondole,  and'  Alexander  Clark  baillie  of  Invernefs,  interpofed 
for  his  relief,  and  by  large  advances,  proved  by  vouchers  pro- 
duced, they  are  confefTed  to  have  become  coiifiderable  creditors  to 
him; 'and  as  thev  were  intitled,  injuftice,  to  be  reimburfed,  and 
as  it  was  univerlally  agreed,  that  his  affairs  would  be  under  pro- 
per management  in  the  hands  of  Innes  and  Clark,  fo  he  made  over 
the  forcfaid  two  debts,  with  the  lands  of  Well  Cannifl^y,  which 
had  been  alfo  adjudged  by  the  forcfaid  decreet,  to  thofe  having 
right  to  the  two  apprifings,  to  and  in  favours  ot  his  benefadors 
Innes  and  Clark,  by  two  leveial  diipofitions,  the  one  dated  the 
Slit  ofOaober  lycg,  and  the  other  the  ^cth  of  January  1710. 
*  Thefe  conveyances  were,  ex  fjcic,  abfolute  and  irredeemable  ; 
but,  bv  back-bbnds,  of  even  dates  with  the  difpofitions,  Innes 
and' Clark  became  bound  to  render  an  account  to  Plaids,  his  heirs 
and  affignces,  of  all  fums  which  they  Ihould  recover  by  virtvie 
cf  the  laid  difpofitions  ;  and  it  was  thereby  provided,  that  out  of 
the  firn  and  readied  of  the  monies,  they  Ihould  be  allowed  to  re- 
tain, in  tlicir  own  hands,  as  much  as  would  fatisty  and  pay 
them  of  all  debts  and  fums  of  money  due  by  Plaids  or  his  tathcr, 
or  granduncle  provolt  Cuthbert,  and  which  they  had  cither  fatis- 
fied  and  cleared,  or  fhould  thereafter  fatisfy  and  clear,  with  all 
iums  which  they  cither  had  advanced,  or  ihould  advance,  to 
Plaids  himfclf. 

Innes  and  C:lark,  trufting  to  the  fecunty  thereby  granted,  and 
cxpcding  they  would  be  able  to  make  the  monies  elkclual,  pro- 
ceeded and  continued  in  clearing  Plaiils's  debts,  and  they  are 
proved,  by  vouchers  produced,  to  have  advanced  and  paid  tor 
Jiim  fu'ms  now  amounting  to  upwanls  of  2000  1.  fterlmg. 

ITiey  were,  however,  il-Cipi  ointed.  The  Karl  ol  Cromarty, 
on-various  pretences,  with-hcid  tlie  money  in  his  hands,  and  all 
which  they  were  able  to  make  ifliOlual,  was  the  forelaid  fum  cf 
1071  I.  Scots  due  by  William  innes. 

Qilllchill  in  the  1713,  obtained  fmm  Plauls,  in  favours  ol  his 
fonf  l-.Iui  Cuthbcrt  of  Calllclxxll,  father  of  the  peliiioner,  an  af- 
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fignation  to   the  back-bonds    above  mentioned,  granted  to  liim 
by  Innes  and  Clark. 

Alexander  Clark,  one  of  the  difponees  from  Plaids,  having  been 
nominated  executor  to  the  deceafed  Mr.  Robert  Frafer  Advocate, 
Sir  Patrick  Dunbar,  the  refpondent's  father,  became  cautioner  for 
him  in  the  confirmation  ;  and  he  was  thereafter  decerned  by  a  de- 
creet-arbitral,  pronounced  by  the  late  Lord  Elchies,  to  pay  very 
confiderable  fums  for  Clark,  on  account  of  that  cautionry ;  Clark 
therefore  difponed  and  made  over  to  Sir  Patrick  Dunbar,  his  heirs 
and  aflignees,  the  two  apprizings  aforefaid,  and  all  following  there- 
on, the  decreet  of  divifion,  and  foms  thereby  due,  with  the  fore- 
faid  lands  of  Weft-Cannifby,  and  mails  and  duties  thereof,  from 
"Whitfunday  17 19. 

In  this  manner,  Sir  Patrick  acquired  full  right  to  all  the  intereft 
Clark  had  in  the  forefaid  debt ;  and  as  Clark  had  been  obliged  to 
pay  for  Innes,  the  other  truftee,  very  large  fums,  of  which  he 
was  entitled  to  relief,  thefe  Clark  did  alfo  affign,  of  the  fame 
date,  to  Sir  Patrick,  on  which  Sir  Patrick  obtained  himfelf  de- 
cerned executor-creditor  to  Innes  before  the  CommifTary  of  Mur- 
ray ;  and  having  charged  Jonathan  Innes  to  enter  heir  to  his  fa^ 
ther,  Robert,  he  obtained  a  decreet  cognitionis  cazij'a^  and  there- 
after an  adjudication  was  obtained,  at  the  inftance  of  the  refpon-- 
dents,  as  in  the  right  of  Sir  Patrick  Dunbar. 

Sir  Patrick  Dunbar  did,  of  this  date,  intimate  to  the  Earl  of  f"«'"'""y  iff, 
Cromarty,  the  forefaid  dlfpofition  and  affignation,  and  he  proceed-p 
ed  to  take  other  fteps  for  recovering  the  money  ;  and,  particu^ 
larly,  he  entered  into  a  fubmilTion  in  the  1733,  but  which  was 
allowed  to  expire  without  any  decreet-arbitral ;  and  at  length  the 
Earl  was  attainted,  on  account  of  his  acceflion  to  the  rebelliou 

^745- 
Sir  Patrick  was  then  an  old  man,  and  lived  in  the  remote  county 

of  Caithnefs,  His  doer,  the  deceafed  Mr.  Ludoviek  Brodie,  is 
alfo  known  to  have  been  greatly  advanced  in  years ;  and  the  fix 
months  having  accordingly  elapfed,  before  Sir  Patrick  or  his  doer 
were  apprifed  of  the  furvey,  fo  no  claim  was  entered  upon  the 
eflate  of  the  forfeited  perfon  by  Sir  Patrick, 

However,  a  claim  was  entered  by  the  now  deceafed  Lady  Caftic-. 
hill,  as  having  right^  from  her  hultand,  to  tlie  back-bond  granted 
to  Plaids  by  innes  and  Clark,  The  grounds  neceffary  for  fupport- 
ing  her  claim,  v/ere  recovered  by  her,  on  a  diligence,  out  of  the 
hands  of  Sir  Patrick  Dunbar.      Sir  Patrick,  widi  bis  doer,  when 
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cited  upon  this  diligence,  did  aflert  his  right  before  the  late  Lord 
»7i6.  Woodhall,  who,  by  his  interlocutor,  exprefsly  relerved  to  Sir  Pa- 
trick, not\vithrtanding  his  producing  the  writs  called  for,  all  right 
and  tide  which  he  had  to  the  fubjcci  then  claimed  by  Lady  Callle- 
hill. 

Lady  Caftlchill,  acquiefcing  in  this  interlocutor,  proceeded  to 
get  her  claim  fultaincd ;  and  Sir  Patrick  was  only  prevented  by 
death  from  commencing  an  action,  which  he  was  advifed  it  was 
proper  for  him  to  bring,  for  having  it  found  and  declared,  by  de- 
creet of  tliis  court,  that  he  had,  upon  die  titles  aforefaid,  the  prior 
and  preferable  right  to  the  money,  with  die  beft  and  only  title  to 
uplift,  receive,  and  difchargc  the  fame. 

That  action,  wliich  lie  was  prevented  from  inflituting,  the  re- 
fpondonts  brought  in  tlic  1764;  which  aclion  came  in  courfe  be- 
fore the  Lord  (iardenflon  ordinary. 

It  is  unneccllary,  for  the  prefcnt  purpofe,  minutely  to  refume 
the  different  ilcps  of  procedure  in  this  aclion.  A  mofl  obRinate 
litigation  cnfiied  upon  the  part  of  the  defender,  and  every  poflible 
device  was  fallen  upon  to  protracl  and  delay  the  caufe. 

The  Lord  Ordiiuirj',  upon  advifing  a  rcprefentadon  for  the  pur- 

fuers,  and  an(\vers  for  the  defender,  of  this  date,  pronounced  the 

rcbnwnr  I  r,  following  interlocutor :   '  Adheres  to  the  former  interlocutor,  in  lb 

'''  '  far  as  it  finds,  that  the  defender,  in  virtue  of  her  title  founded 

*  upon,  and,  particularly,  in  virtue  of  die  decreets  fuftaining  her 
'  claina,  is  vcflcd  in  the  right  and  property  of  the  debt  upon  the 

*  forfeited  eUatc  of  Cromarty ;  but  varies  the  fubfequent  part  of 
'  die   iiuerlocntor,  and  finds,  that   the  conveyance   of  this  debt 

*  granted  by  Pl.iids,  was  only   a  right    in  fecurity  for   the  funis 

*  truly   advanced,    or  to   be  advanced   by  Innes  and  Clark,  for 

*  Plaids's  behoof,  and  was  a  trufl,  as  to  the  rcfiduc  or  rcvei^fion  ; 

*  which  right,  Inncs  and  CJark  could  not  transfer  to  Sir  Patrick 

*  Dunbar:   FimL-;,   thcit  the  purfucr  is  entitled  to  injifl,  that  the  dc- 

*  fender  /hall  denude  m  her  fai'our^  in  fo  far  as  the  Jaid  purfuer 
'  fhall  injlntfl  hmcs  and  CLirk  iverc  creditors  to  Plaids  ;  and  that  llie 

*  js  not  obliged  to  inllrutf^,  to  what  extent  Sir  Patrick  Dunbar 
'  was  creditor  to  Inncs  and  Clark,  his  authors ;  and  ordains  her 
'  to  give  in  an  account  oi  charge  and  tlifcharge  thereof  accord- 

The  defender  prefentcd  a  reclaiming  petition  againfl  the  fore- 
fald  interlocutor,  in  which  it  was  maintained,  that  the  purfuer's 
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-right  to  any  part  of  the  money  affedling  the  eftate  of  Cromarty, 
was  cut  off  by  the  vefting-adl.  The  refpondents,  on  the  other 
hand,  being  advifed,  that  the  right  being  prior  and  preferable 
to  that  of  the  defender,  intitled  them  to  an  immediate  decreet, 
preferring  them  to  the  money,  and  forefeeing  the  confequences, 
which  they  have  fince  felt,  of  entering  into  any  unneceffary  liti- 
gation with  the  defender,  preferred  a  petition  upon  their  part,  in 
which  they  offered  to  find  the  beft  caution  to  account  for  any  o- 
verplus  that  might  be  found  due  out  of  that  fund,  after  clearing 
the  debt  due  to  them ;  and,  in  refpecfl  of  that  offer,  prayed  your 
Lordfhips  to  decern  and  declare  againft  the  defender,  '  That  they 
'  had  the  prior  and  preferable  titles  to  the  forefaid  money  or  debt, 

*  found  due  out  of  the  forfeited  eftate  of  Cromarty,  as   well  as 

*  the  only  and  undoubted  right  to  uplift  and  difcharge  the  fame; 

*  and  accordingly  to   decern  the  defender   to  denude  herfelf  of, 

*  and  affign  the  decree,  fuftaining  the  claim  in  her  favour,  upon 
,  *  the  faid  forfeited  eftate.' 

Your  Lordftiips,  on  advifing  thefe  petitions,  with  anfwers,  re- 
fufed  both,  and  adhered  to   the   Lord  Ordinary's  interlocutors, 
with  this  variation,  '  That   the  defender,  Mrs.  Jean  Hay,  fhallNov.  26, 
■'  be  obliged,  before  fhe  draw  the  money  in  quefti on,  to  find  fuf-'7<56. 

*  ficient  caution   for  paying  back  and  repeating  the  fame  to  the 

*  purfuer  and  her  husband,  or  what  part  thereof  they  fliall  be 
'  found  intitled  to,  in  the  event  of  this  procefs  ;  and  remit  to  the 
'  Lord  Ordinary  to  proceed  accordingly.' 

The  caufe  having  returned  to  the  Lord  Ordinary,  a  count  and 
reckoning  enfued,  and  a  remit  was  made  to  an  accountant  to  make 
up  a  ftate  of  the  accounts,  and  to  report  his  opinion  upon  the  ob- June  23, 
jedlions  and  anfwers  thereto.  1767. 

The  defender,  however,  would  not  acquiefce  in  this  ftep,  how- 
ever proper  and  even  harmlefs  to  the  defender,  but  preferred  fe- 
veral  reprefentations,  on  moft  frivolous  grounds,  which  were  all 
refufed  ;  and  the  report  having  been  made  by  the  accountant,  was  June  15, 
approved  of  by  the  Lord  Ordinary.  1768, 

From  this  report  it  appears,  that  the  refpondent's  authors,  In- 
nes  and  Clark,  advanced  and  paid,  to  and  on  account  of  Plaids, 
fums,  which,  at  this  day,  amount  to  upwards  of  2000 1.  fter- 
ling ;  and  the  advances  made  by  them,  were  fo  clearly  proved  by 
vouchers  produced,  that  even  the  defender  herfelf  could  not  con- 
tsft  a  fingle  article  of  them ;  fo  that  the  dilpute  turned  entirely 
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upon   the  articles,  with  ■which  Innes  and  Clatk,  and    the  rcfpon- 
d  nts  in  their  right,  fell  to  be  charged. 

The  defender  inlirted,  that  the  rcfpondents  fell  to  be  charged 
with  various  particulars  ;  all  of  which  have  been  finally  fettled 
againil  the  defender,  except  one  article,  Hill  in  dependence,  re- 
fjjccling  the  rents  of  tlic  lands  of  WellCannisby,  with  which,  it  was 
inlilled,  the  rcfpondents  authors  fell  to  be  charged  from  the  1694; 
July  14,  and  the  Lord  Ordinar)',  by  his  interlocutor,  of  this  date,  found, 
1768.  '  That  the  purfuer  is  only  obliged  to  account  for  the  rents  of  the 

*  lands  of  Cannisby  from  Whitl'unday  17 19,  in  refpect  tlie  de- 
'  fender  ofllrs  no  proof  of  an  earlier   polVellion    by    Innes    and 

*  Clark,  the  original  tinillces,  antl  lliows  no  liiihcient  caufe  for 
'  reding  on  bare  prefumptions  of  an  earlier  pollelfion;'  and  diis 
interlocutor  was  adiicred  to,   upon  petition  and  anfwers. 

The  petitioner  thereafter  was  allowed  a  proof  for  inftrucling 
Innes  andClark's  pollellioii,  prior  to  Whitfiuulay  1719;  but  the 
Lord  Ordinary,  upon  adviling,  found  that  he  had  not  brought 
.iliihtient  evidence  to  inUrucl  an  earlier  poileilion. 

Tile  petitioner  thereupon  preferred  a  reprefentation,  praying 
an  alteration  of  the  interlocutor,  or,  at  lealt,  that  warrant  should 
be  granted  for  infjKc^ing  the  pai>ers  of  thetlecealed  \\'illiani  Camp- 
bell, ihcrilf-clerk  of  Caithneiii,  for  inllrucling  further  inti-omif- 
fions  againil  Innes  and  Clark,  but  this  reprelentation  was,  upon 
-infwers,  refulld. 

The  petitioner  having  infifted  before  die  Lord  Ordinar)'-,  that 
the  rcl'jwndents,  as  in  the  right  of  Innes  and  Clark,  Ihould  be  or- 
dained toexj^oli;  the  lands  of  Well  Cannisby  to  publick  roup,  up- 
on projKr  articles,  to  be  adjulled  at  the  light  of  the  Lord  Ordina- 
ry, an>l  that  the  price  thercot  might  be  applieil  towards  payment 
of  the  rcfpondents  claims  ;  and  the  Lord  Ordinary,  upon  adviling 
a  minute  of  ilebate,  pronounceil  the  following  interlocutor : 
'   Finds,  that  the  Orilinary  has  no  power,  in  hoc  /Litit,  tt)   autho- 

*  ri(e  the  (ale  demande<l,  leaving  to  the  defenders  to  make  ap]iH- 
'  cation  to  the  whole  Cviart  for  that  purpole,  as  they  ihall  be  ad- 
'   vifed." 

'I'hc  defend .Ts  reclaimed  againil  the  foreiaid  interlocutor,  and 
alfo  againil  the  other  interlocutor  of  the  LonI  Onliuary,  refpccl- 
ing  Innes  aatl  Clark's  introinillions  with  the  lands  of  Well  Can- 
nisby. 

•Upon 
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Upon  advifing  the  firft   of  thefe  petitions,  with  the  arifwers, 
your  Lordfliips,  of  this  date,  pronounced  the  following  interlocu- Feb.  15, 
tor:   '  Having    advifed    this    petition,  with  the  anfwers  thereto, '77o- 
'  which  anfwers  Ukewife  relate    to  another  petition  for  Alexander 
'  Cuthbert,  alfo  advifed  of  this  date,  they  find,  that,  in  hocfid- 

*  /«,  they  cannot  authorife  the  fale  of  the  eftate  of  Cannisby,  and 

*  therefore  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  and 

*  refufe  the  defire  of  the  petition,' 

And,  upon  advifing  the  other  petition  and  anfwers,  your  Lord- 
ihips,  -of  the  fame  date,  pronounced  the  following  interlocutor : 
Find  that  there  is  no  fufficient  evidence  brought  to  prove  or  in- 
ftrud:,  that  Innes  and  Clark: had  poffefTion  of  the. lands  of  Weft 
Cannisby,  prior  to  the  difpofition  in  favours  of  Sir  Patrick  Dun- 
bar 1-719,  and  adhere  to  the  Lord  Ordinary's  interlocutor  as  to 
that  point,  but  remit  to  the  Lord  Ordinary  to  grant  warrant  for 
fearchingthe  account-books  and  papers  of  the  deceafed  William 
Campbell,  late  flierifF-cIerk  of  Caithnefs,  and  to  tranfmlt  to 
this  procefs  what  writings  fliall  be  found  relative  to  clerk  Camp- 
bell's intromiffions  with  the  rents  of  Cannisby,  prior  to  the  faid 
year  17 19,  and  to  grant  diligence  for  recovering  the  account- 
books,  and  other  writings  of  the  deceafed  Alexander  Frafer,  re- 
lative to  his  alledged  intromiffions  with  the  rents  of  the  faid 
lands  of  Cannisby,  prior  to  the  faid  period,  and  alfo  to  hear 
parties  procurators  upon  what  fmther  the  petitioner  condefcends 
upon,  and  offers  to  prove,  relative  to  the  introm,iflions  of  Innes 
and  Clark,  with  the  forefaid  rents,  and  by  whom  he  is  to  prove 
the  fame  ;  and,  as  to  the  third  prayer  of  the  petition,  refpedt- 
ing  the  infpedlion  of  the  papers,  called  for  from  David  Lothian, 
remit  to  the  Lord  Oi^dinary  to  do  therein  as  he  fhall  fee  caufe : 
■find,  that  the  153 1.  Scots  bill,  faid  to  have  been  paid  to  John 
Colly,  cannot  be  taken  into  the  accomitant's  report,  as  there  is 
no  evidence  inprocefs  of ,  its  exiftence,  and  i-emit  to  the  Lord 
Ordinary  to  proceed  accordingly.' 

T'he  defender  hath  relaimed  againft  the.  forefaid  two  interlocu- 
tors, in  which  he  prays  your  Lordihips  '  to  ordain  the  Lands  of 

*  Weft  Caiinisby  to   be  expofed    to  publick   roup,  according  to 

*  articles,;  to  be  adjufted  at  the  fight  of  the  Lord  Ordinary,  or,  at 
;*ileaft,  to  find  that  the  purfuer  cannot  inljft  in  this  procefs,  whiUl 

*  fhe  refufes  to  concur  or  confent  to  the  fale  of  the  lands  of  Can- 
'  nisby.     ido.  To  fuperfede  determining  the  quefi:ion  from  what 

'  period 
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'  period  the  purfuer  is  to  be  accountable  for  the  rents  of  the  lands 
'  of  Cannisby,  till  after  the  papers  of  clerk  Campbell  have  been 
'  iiilpecled,  and  Mr.  Lothian  has  exhibited  the  papers  in  his 
'  hands,  called  for  by  the  petitioner,  and  to  ordain  this  infpec- 
'  tion  and  exhibition  to  be  made,  and  the  further  proof  allowed 
'  to  be  reported  before  anfwer ;  at  any  rate,  to  find  that  the  peti- 
'  tioner  has  ahxaJy  brought fufficient  evidence  of  Innes  and  Clark's  in- 
'  tromif/ions  ivith  the  nnts  of  Cannisby^  for  the  crop  and  year  1 7 1 7, 
'  and  doivnivards.' 
March  2,  This  petition  your  Lordfhips  ordained   to  be  feen  and  anfwer- 

'7'"'°-  cd,  &c.   '  But,  without  prejudice  to  the  Lord  Ordinary  to  proceed 

'  in  the  exhibition   and   proof,  at  calling    die    caufe,    any    time 
'  this  feflion.' 

The  petition  is  long  and  elaborate,  and  the  argument  is  branched 
out  to  a  great  length  ;  but,  as  the  refpondents  will  be  pardoned 
to  think,  that  the  dodlrine  maintained  in  the  petition  is  inconfif- 
tcnt  with  the  eflablilhed  principles  of  the  law  of  Scotland,  and  in- 
deed of  every  other  country,  known  to  the  refpondents,  fo  they 
apprehend  it  will  be  very  unneceflary  to  trouble  your  Lordlhips 
with  much  argument  in  anfwcring  the  petition. 

From  the  above  deducflion  of  the  refpondents  titles,  your  Lord- 
fliips  will  perceive  the  nature  of  the  right  that  is  verted  in  the  re- 
ipondents.  Plaids,  by  the  deeds  above  recited,  conveyed  to  In- 
nes and  Clark,  the  refpondents  authors,  the  lands  of  Weft  Cannif- 
by,  and  the  forelaid  debt  upon  Cromarty.  Thefe  conveyances 
are,  ex  facie,  abfolute  and  irredeemable,  but  are  qualified  by 
back-bonds  of  even  dates  with  the  difjxjfition,  by  which  Innes 
and  Clark  are  taken  bound  to  render  an  account  to  Plaids,  his  heirs 
and  aflignees,  but  that  they  fhould  be  allowed  to  retain,  in  their 
own  liands,  as  much  as  would  fatisfy  and  pay  them  of  all  debts 
and  funis  of  money,  which  Innes  and  Clark  had  paid,  or  fhould 
pay,  or  had  advanced,  or  fhould  advance,  on  Plaids's  ac- 
count. 

'Hie  right,  therefore,  of  Innes  and  Clark,  rcfolvcd  into  a  right 
in  fccuriry  over  the  whole  lubjccfls  conveyed,  for  every  fhilling, 
in  which  they  arc  creditors  to  Plaids.  The  right  that  remained 
in  Plaids,  was  no  more  tlian  a  right  of  revcHion,  after  thefe  debts 
were  fatisficd  and  paid,  and,  conlequently,  Innes  and  Clark  were 
preferable,  over  all  and  each  of  thcle  fid)icCls,  for  every  fhilling 
of  their  debts,  boili    to  Plaids  liiiufclf,  and  to  every  pcrfon  in  his 

right. 


right.  He  neitlier  did  give,  nor  could  give  more  to  the  petltioa- 
er's  father,  Cafllehill,  than  the  right  of  reverfion,  after  paying 
the  debts  due  to  Inncs  and  Clark ;  or,  in  other  words,  the  right 
which  he  conveyed  to  the  petitioner's  father,  behoved  'necefTarily 
to  be  burdened  with  the  whole  debts  that  were  due  to  Innes  and 
Clark  ;  and,  upon  thefe  grounds  it  was,  that  it  was  adjudged  by 
the  Lord  Ordinary,  by  his  interlocutor  of  the  nth  February°i766, 
*  That  the  purfucr  was  intitled  to  infift,  that  the  defender  ihali 
'  denude  in  her  favour,  in  fo  far  as  the  purfuer  fhall  inftrua 
'  Innes  and  Clark  were  creditors  to  Plaids;'  and  which  interlocu- 
tor v/as  adhered  to  by  your  Lordfhips. 

As  therefore  the  refpondents,  as  in  the  right  of  Innes  and  Clark, 
have  a  clear  right  in  fecurity,  for  the  whole  fums  due  to  them  by 
Plaids,  over  the  whole  fubjeds,  the  debt  upon  Cromarty,  as  well 
as  the  lands  of  Weft  Cannifby,  and  that  preferable  to  any  right 
in  the  petitioner,  fo  the  refpondents  apprehend,  that  upon  the  clear 
and  eftabliflied  principles  of  the  law  of  Scotland,  the  refpondents 
are  entitled  to  hold  their  right  over  the  whole  of  the  fubjeds    un- 
til the  laft  fiiilling  of  the  debt  fliall  be  paid.     Where  fundry  dif- 
ferent fubjeas  are  impledged  for  the  fame  debt,  all  and  each  of 
the  ftibjeas  ftand  affeaed  with  the  debt  to  its  full  amount,  una- 
qu£que  gleba  fewit ;  fo  that  the  creditor  is  entitled  to  hold  his  fe- 
curity over -the  whole  of  the  fubjeas,   until  the  laft  fhilling  of  his 
debt  is  paid.     This  is  clearly  imphed  in  the  very  definition  of  a 
pledge  that  is  given  in  the  Roman  law ;  and  die  aaio  direSla  at 
the  inftance  of  the  debitor  for  redelivery  of  the  thing  impledged 
was  only  competent  upon  payment  of  the  whole  debt,    but  not 
upon  payment  of  a  part.     This  is  clearly  laid   down,  'l.  3.  §  3 
ff.  de  pignoratitia  aclione,    "  Omnis  pecunia  exfoluta  effe  debet* 
"  aut  eo  nomine  fatisfaaum  elFe,  ut  nofcatur  pignoratitia  aaio  " 
The  right  that  is  veiled  in  the  creditor,    is  his  own  proper  eftate 
over  which  the  debitor  has  no  earthly  power.'    It  was  o-iven  to 
him  ea  lege,   ut  fohto  debit 0  rejiituatur :   and   therefore,  ^as  long 
as    a  fliUhng  of  the  debt  is   unpaid,    he  is  entitled  to  hold  his 
pledge.     He  cannot  be  bound  to  reftore  it,  either  to  the  debitor 
or  to  any  other  perlbn  whatever.  ' 

The  petitioner  fays,  that  the  price  of  the  lands  will  in  this  cafe 
be  fuflicient  to  pay  his  whole  debt ;  and  as  the  petitioner  cannot 
fell  tlie  iubjeas  without  the  concurrence  of  the  refpondents  ;  that 

^^  -  therefore 
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therefore  they  ought  to  be  obUgcd  to  conci:r,  tliat  lu  the  price 
may  be  applied  in  cxtinclion  ot'  the  refpondcnts  claims. 

But  it  is  a  very  chimerical  imagination  in  the  petitioners  to  fup- 
pofe  that  any  price  that  can  be  expected  for  the  lands  in  queftion, 
will  go  near  to  pay  the  rcfpondents  claims.  The  free  rent  of  the 
lands  is  about  i6  1.  Sterling,  and  the  refpondcnts  are  credibly  in- 
formed that  tlie  higefl  price  that  can  be  expeclcd,  will  not  exceed 
400  1.  ftcrling,  whereas  it  is  inllnidled  by  the  cleareft  vouchers, 
that  the  refpondcnts  claims,  after  all  dcduclions,  do  ftill  amoimt 
to  above  1500  1.  flerling. 

But  the  refpondcnts  apprehend,  tliat  whatever  fliall  be  the  va- 
lue of  the  fubjcdls,  it  will  not  alter  the  prefent  quellion.  The 
rcfjM)i\dcnts  are  entitled  to  hold  their  fecurity  over  all  and  each  of 
the  liibjccls,  until  the  lai\  farthing  of  the  debt  be  actually  paid  ; 
and  before  aclual  payment,  the  refpondcnts  cannot  be  obliged  to 
concur  in  a  file  of  any  part  of  the  fubjec^s,  which  will  clearly 
have  the  cfl'ec^  fo  far  to  loofe  their  right  in  lecurity. 

If  the  lubjccls  will  yield  a  price  equal  to  the  whole  debt,  the 
petitioner  (lanfls  in  no  need  of  the  confent  or  concurrence  of  the 
refpondcnts,  but  he  has  fufucicnt  powers,  and  will  be  in  pcrfccl 
liifety  to  fell  the  lands  himlelf ;  bccaufe,  as  the  refpondcnts  have 
no  other  right  than  a  mere  right  in  fecurity,  fb,  ujion  payment 
of  their  debt,  their  right  would  be  at  an  end  ;  and,  upin  applying 
the  jirice  in  payment  of  their  claim,  they  would  be  obliged  to 
•  Icnude  of  their  right,  cither  in  favour  of  the  [petitioner,  or  ariy 
perlbn  purchafmg  liom  him.  The  civil  law,  and  the  law  of 
Scotland  do  not  difler  in  this  particular,  as  is  faid  in  the  peti- 
tion. In  both  cafes  the  debitor  may  ii.ll  the  pledge,  and  the 
piuchafer's  right  will  become  unexceptionable,  providing,  either 
by  the  price  or  otlicrways,  the  whole  debt  ihall  be  paiil  to  the 
creditor. 

If,  on  the  other  hand,  (which  is  certainly  the  cafe)  the  price  of 
'lie  lands  t^f  CanniJby,  will  not  be  liitlicient  for  jwyment  of  their 
v/holc  debt,  the  refpondcnts  do  lay,  that  no  creditor  is  obliged  to 
:  cccpt  of  a  partial  payment  ;  he  is  entitled  to  infill  that  every 
Hiilling  of  his  debt  Ihall  be  paid  together;  and,  luitil  the  lafl 
Miilling  is  paid,  he  is  entitled  to  hold  his  right  in  fecurity  as  to 
rvery  iiibjedt  over  which  it  extends.  He  is  not  obliged  to  accept 
of  the  price  of  tlie  fubjccfls  inq^ledged,  or  of  any  part  of  them, 
in   part  payment  ol   hii.  debt,  anil  to  renounce  his  fecurity  quoad 
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diele  fubjects,  bixt  he  is  clearly  entitled  to  hold  it  until  the  laft 
Ihilling  is  paid. 

The  petitioner  has  been  at  great  pains  to  fliow  from  the  civil 
law,  that  a  pledge  might  be  fold,  and  that  even  a  padlion  that  the 
pledge  Ihould  not  be  fold,  was  void.  But  it  is  plain  that  tliefe 
authorities  do  not  in  the  leaft  apply  to  the  prefent  cafe  ;  they  all 
refjpedl  the  powers  of  the  creditor,  but  not  thofe  of  the  debitor. 
The  civil  law  has  fo  anxioufly  provided  for  the  payment  of  the 
creditor,  that  he  may  fell  the  pledge,  after  making  three  intima- 
tions to  the  debitor,  notwithflanding  it  had  been  ftipulated,  at 
entering  into  the  contradl,  that  the  creditor  fliould  not  be  at  li- 
berty to  fell  the  pledge.  The  power  of  felling  was  a  right  or 
privilege  eftablilhed  in  favours  of  the  creditor,  which  he  might 
either  ufe  or  not ;  and  it  would  have  been  m\ich  more  appofite  to 
the  prefent  cafe,  if  the  petitioner  could  have  fhown  that  the  de- 
bitor could  compel  the  creditor  to  exerce  his  right  of  felling,  and 
that  whether  he  inclined  to  fell  or  not. 

•  In  like  manner,  it  is  very  often  pra(5lifed  in  this  country,  that 
where  a  right  in  fecurity  is  given  to  a  creditor,,  he  likeways  gets 
a  power  to  fell,  that  fo  he  inay  apply  the  price  for  his  payment. 
At  the  fame  time,  that  is  a  right  which  the  creditor  may  either- 
exerce,  or  not,  and  no  inftance  can  be  given  where  in  fuch  a  cafe 
the  debitor  compelled  the  creditor  to  exerce  that  right  whether  he 
would  or  not.  In  all  fuch  cafes,  it  is  vmderftood  to  be  a  right 
eftabliflied  in  favours  of  the  creditor,  but  which  right  he  is  not- 
obliged  to  exerce,  unlefs  he  Ihall  incline.  He  is  entitled  to  rely 
upon  his  right  in  fecurity,  and  which  he  is  entitled  to  hold,  until 
the  debitor  fhall  loofe  it  by  payinent  of  every  farthing  of  the- 
debt. 

The  petitioner  admits,  that  there  is  no  particular  text  in  the 
Pv.oman  law,  tending  to  eftabliili,  that  the  debitor'  could  compel' 
the  creditor  to  fell  the  pledge  ;  and  the  reafon  he  affigns  for  it  is, 
that  it  VNras  not  imagined  ever  fuch  a  cafe  could  occur  ;  and  the. 
reafon  he  affigns,  why  there  are  no  decifions  of  this  court  upon 
the  point  is,  that  the  rcfpondent  is  tlte  firft  that  ever  oppofed  the 
converfion  of  the  pledge  into  money,  for  his  ov-^n  payment.  But, 
with  all  fubmifhon,  a  mvich  better  reafon  does  occur  to  the  re-- 
fpondents,  why  no  fuch  thing  was  provided  for  by  the  civil  law, 
viz.  becaufe  it  would  have  been  inconfiftent  with  the  very  nature  ot- 
the  contrad.     The  pledge  is  given  to  tlie  creditor  ea  lege^  iit  foluto 
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Jebito  rejlituatttr  ;  and  it  would  be  plainly  inconnflent  with  Inch 
contracl,  to  oblige  the  creditor  to  quit  with  his  fecurity  before  he 
aclualiy  got  his  payment.  The  fame  is  triily  the  reafon,  why  no 
dccilions  of  this  court  are  to  be  found  upon  the  point.  It  is  fo 
clcarlv  founded  in  the  cflabhi]icd  principles  of  die  law  of  Scotland^ 
tliat  a  creditor  wlio  gets  a  right  in  I'ccuricy,  is  intitlcd  to  Iiold  that 
right,  until  the  lall  penny  is  paid,  that,  hirhcrto,  it  never  entered 
into  the  head  of  any  pcrlbn  to  conuovcrt  it,  or  make  it  a  quelUon, 
■  The  realbns  which  the  petitioner  is  pleated  to  alfign  for  making 
fo  extj-aordinary  and  fo  unprecedenteil  a  demaml,  are  thefe  :  imo, 
'  That  tlie  puj-luers  may  have  no  pretence  for  interfering  with  hini 
'  in  recovering  tliis  debt  on  the  cllate  of  Cromarty  :  And,  ado, 
'  That  the  lands  may  be  fold  to  die  bed  advantage,  which  (it  is 

*  faid)  would  be  the  cafe,  if  dicy  arc  lold  jull  now,  on  account  of 

*  certain    circuni fiances    attending    the   Orkneys,     contiguous   to 

*  which  the  lancb  are  (ituatcil.'  And  die  petitioner  lays,  that, 
under  thefe  circum Ranees,  it  is  emulous  in  the  rcfpondents  to  wldi- 
hold  their  confent,  when  the  giving  of  it  can  be  of  no  Ibrt  of 
prejudice  to  them,  and   of  great  advantage  to  the  petitioner. 

With  rcfpecfl  to  die  fiij}  of  thcle,  the  lelpondents  will  be  par- 
doned to  think,  that  it  niufl:  appear  to  your  I.ordlliips  to  be  veiy 
unfatisfa(flory.  It  has  been  already  obferved,  that  the  rel"jx)n- 
dents  liave  a  right  upon  that  money,  clearly  prrfcrabk  to  that  of 
the  petitioner  ;  and  accordingly  it  now  Hands  adjudged,  diat  the 
defender  muft  cUnude  in  favours  of  the  rcfpondents,  in  fo  far  as 
they  Ihall  inflrudl  Inncs  and  Clark  were  creditors  to  Plaids.  There 
caruiot,  therefore,  be  a  more  pro|-K:r  application  of  the  Cromarty 
money,  than  to  fatisfy  the  relpondcnts  claims  ;  and  they  have  in 
law  ;ind  in  juftice,  a  right  to  inlill  that  it   (hall  be  lb  apjilied. 

Willi  rcfpccfl  to  the  Jnoiul  rea(bn,  although  the  rcfjxjndents 
are,  in  law,  intitled  to  hoKl  their  (ccvnity  over  the  lands  of  Can- 
nifby,  until  the  lafl  farthing  of  their  debt  be  jiaid,  yet  they  are 
/o  far  from  meaning  to  <i()  any  thing  to  hint  the  petitioner,  or  to 
Aand  in  die  way  of  what  he  thinks  a  proper  o|)portunity  of  fel- 
ling the  lands  of  Canniiby  to  the  bell  advantage,  that  they  for- 
merly offered,  and  do  here  again  <iilcr,  to  renounce  their  fecurity 
over  the  lands  of  C^iimilby  in  favoiu-s  of  the  petitioner,  upon  his 
conveying  to  them  the  debt  upon  Cromarty;  and  they  do  farther 
offer  to  find  a  moll   un«piellionablc   fecurity,  at  the  fight  of  the 

court. 


.[.    rs     ] 
court,  to   refund  to  the  petitioner  any  balance  that  fliall  remain 
of  tliat  debt,  after  payment  of  the  refpondents  claim. 

The  petitioner  fays,  That  a  debitor  may  have  an  attachment  to 
one  of  his  fubjedls,  more  than  another  ;  and  that  where  dliTe- 
rent  fubjedls  are  impledged,  it  is  highly  reafonable  that  he  {hould 
have  his  choice,  which  of  thefe  fubjedls  fliould  be  difpofed  of  for 
the  creditors  payment.  But  it  is  impoiTible  that  that  ccnfidera- 
tion  can  have  any  weight  in  this  cafe.  The  petitioner  can  never 
pretend  a  pretmn  affenionis  for  the  debt  upon  Cromarty,  more  than 
for  any  fum  of  money  of  the  fame  extent.  The  payment  of  the 
refpondents  claim,  is  a  mofl  proper  application  of  that  money. 
The  petitioner  cannot  pretend  to  hold  one  lixpence  of  Plaids's 
funds,  without  paying  the  laft  farthing  of  the  refpondents  claim. 
tJnder  thefe  circumftances,  the  petitioner  himfelf  ought  to  choofe 
to  apply  that  money  for  the  refpondents  payment ;  and  if  nothing 
but  what  is  right  and  proper  be  truly  intended  by  him,  he  ought 
to  comply  with  the  offer  that  is  made.  In  juftice  and  in  equity 
he  cannot  refufe  it ;  and  the  refpondents  may,  with  juflice,  re- 
tort upon  him  his  own  obfervation,  tliat  it  would  be  emulous  in 
him  to  refufe,  what  in  reality  is  doing  him  no  hurt,  and  which, 
at  the  fame  time,  is  doing  no  more  than  juflice  to  the  refpon- 
dents. 

Nor  is  this  a  matter  of  indifference  to  tlie  refpondents.  The 
debt  upon  Cromarty  is  now  ready  to  be  paid  over  by  the  publick  ; 
and  it  is  certainly  much  more  eligible  for  tlie  refpondents  to  draw 
their  payment  out  of  that  fund,  than  to  be  thrown  upon  the  lands 
of  Cannifby,  the  price  of  which  will  not  pay  a  third  part  of  the 
debt,  and,  at  the  fame  time,  very  uncertain  when  that  price  may 
be  got  ;  for  however  willing  parties  may  be  to  fell,  it  is  not  in 
their  power  to  command  a  purchafer ;  and  however  forward  tlie 
petitioner  may  now  appear  for  a  fale,  yet,  after  he  has  fingered  the 
Cromarty  money,  the  refpondents  have  too  good  reafon  to  be  ap- 
prehenfive  that  that  keennefs  may  abate. 

The  refpondents  have  already  been  kept  out  of  their  money 
for  feveral  years,  by  a  litigation  maintained  with  a  very  uncom- 
mon and  extraordinary  degree  of  obflinacy  upon  the  part  of  the 
petitioner  and  his  predecelfor  ;  and  if  the  petitioner  ihall  once  be 
poffefFed  of  the  Cromarty  money,  the  refpondents  are  afraid  that 
pretences  may  be  fallen  upon  for  ftill  keeping  the  matter  in  de- 
pendence ;  whereas,  if  tliat  money   fhall  exceed   the  refpondents 

D  claim 


/     14    ] 

claim,  and  it  it  is  cither  paid  over  to  them,  or  is  to  remain  in 
vic-i/io,  till  the  }irclcnt  tlifputes  Ihall  be  ended,  the  rcfpondents  are 
pcrluaded  that  parties  would  be  immediately  out  of  court. 

After  what  has  been  laid,  it  is  fcarce  neceflan-  to  obferA-e,  that, 
even  f'uppofing  the  rcfpondents  coukl  be  compelled  to  concur  in  a 
fale,  that  the  petitioner  is  not  in  a  proper  acflion  for  that  purpole. 
The  prcfent  acflion  is  none  other,  than  an  a(flion,  at  the  relpon- 
dents  inflance,  for  declaring  their  prior  and  preferable  right  to  up- 
lift and  receive  payment  of  the  debt  on  Cromarty:  a;:d  it  is  a 
llrange  fuggeftion  that  is  made  in  the  petition,  that,  fuppofmg 
your  Lordlhips  had  not  powers  to  autliorilc  a  fale,  without  a  pro- 
per action  at  the  petitioner's  inllance,  that  yet  your  Lordlhips 
lliould  inforce  the  refpondent's  compliance,  by  finding,  that  Ihe 
cannot  infill,  while  Ihe  refiifcs  to  concur  infuchfale;  wliich  is 
faying,  in  other  words,  that,  in  order  to  compel  the  rcfpondents 
to  do  what,  in  this  proccfs,  they  cannot  be  compelled  to  do,  your 
LordOiips  Ihould  with-holil  from  tlie  rcfpondents  what  they  arc 
entitled  to  demand  in  this  acflion. 

Upon  the  whole,  the  rcfpondents  have  a  fecurity,  both  ovc|  the 
debt  upon  Cromarty,  and  the  lands  of  Weft-Cannifby,  preferable 
ro  any  right  in  the  petitioner;  and  they  arc  entitled  in  law,  to 
hold  their  fecurity  over  tlie  iL'lyjIi-  fubje(5ls,  until  the  lafl  farthing 
of  their  debt  Ihall  be  paid.  The  petitioner  is  not  entitled  to 
pocket  one  farthing  of  the  Cj-oniarty  money,  without  paying  the 
whole  of  the  rcfpondents  claim  ;  and  as  that  money  is  about  to  be 
paid,  it  woultl,  with  fubmilhon,  be  highly  unjuft,  tlvnt  the  peti- 
tioner Ihould  be  allowed  to  keep  that  money  in  his  pocket,  and 
that  the  prd"eral)le  creditor  mud  wait  the  uncertain  event  of  a  fale 
of  the  lands  of  Cannilby,  before  he  can  draw  his  payment.  The 
iefJH)ndents,  in  order  to  accommodate  the  petitioner,  are  willing 
to  renounce  their  fecurity  upon  thefe  lands,  upon  being  aflignecl 
\o  the  debt  upon  Cromarty  ;  as,  upon  jiaying  the  rcfpondents  debt 
out  of  that  money,  the  petitioner  will  have  no  occafion  for  the 
refponilents  concurrence  in  the  fide  of  thefe  lands.  If  the  fore- 
fiiid  offer  is  refufeil,  the  rcfpondents  are  perfiiaded  that  your  I-ord- 
fhips  will  be  of  opinion,  that  it  is  not  emulous  in  the  rcfpondents 
not  to  agree  to  the  petitioner's  unprecedented  demand,  and  which, 
with  flibmifTion,  has  clearly  no  found.ilion  in  law. 

The 
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The  other  point  fubmltted  to  your  Lordfliips  review  is.  How  far  '^^  po'mt' 
there  is  fufficient  evidence,  that  Innes  and  Clark  intromitted  with 
the  rents  of  Weft-Cannifby  for  the  years  171 7  and  171 8  ? 

"With  refpedl  to  this  point,  the  refpondents  muft,  in  the  general, 
obferve,  that,  by  the  conveyances  granted  by  Plaids,  in  favours  of 
Innes  and  Clark,  they  are  exprefsly  declared,  not  to  be  liable  for 
omiflions,  but  for  adbaal  intromiilions  only ;  and  it  ftands  finally 
adjudged,  that  neither  they,  nor  the  refpondents,  can,  in  law  or  in 
julHce,  be  fubjeded  to  a  fingle  farthing,  unlefs  in  fo  far  as  it  is 
clearly  eftablifhed  that  they  did  intromit. 

The  petitioner,  in  this  cafe,  refts  the  proof  of  the  flippofed  in- 
tromiflions,  for  the  years  17 17  and  1718,  upon  the  evidence  of 
the  three  bills  mentioned  in  the  petition,  two  of  them  bearing 
date  7th  July  17 18,  drawn  by  Innes  of  Borlum,  and  accepted, 
the  one  by  William  Dunnet,  and  the  other,  by  Donald  Williamfon, 
both  in  Weft-Cannifby;  and  the  third  dated  12th  May  17 19, 
drawn  by  Alexander  Frafer,  coUedlor  of  the  bilhop's  rents  of 
Caithnefs,  and  accepted  by  the  faid  John  Innes  of  Borlum. 

But,  befides  that,  the  bills  themfelves  are  not  produced,  but 
only  extradls  of  protefts  of  thefe  bills,  the  two  bills  of  7th  July 
17 1 8,  do  not  fo  much  as  mention  the  names  of  Robert  Innes  of 
Mondole,  or  Provoft  Clark;  and,  inftead  of  proving  that  they 
intromitted,  either  with  the  rents  of  Weft-Cannifby,  or  with 
the  particular  fums  therein  contained,  the  utmoft  which  it  can  be 
pretended  they  prove,  is  no  more,  than  that  one  John  Innes  of 
Borlum  drew  two  bills,  which  were  accepted,  for  the  particulars 
therein  mentioned,  by  one  William  Dunnet,  and  by  another  called 
Donald  Williamfon,  as  the  money  and  viftual  rents  for  their  re- 
fpedlive  occupations  in  Weft-Cannifby ;  but  who,  or  what  John 
Innes  of  Borlum  was,  does  not  appear,  either  from  the  bills 
themfelves,  or  from  other  evidence ;  and  there  is  not  the  leaft 
proof  he  was  any  ways  connedled  vt^ith  Innes  and  Clark. 

The  fame  obfervations  apply  to  the  other  bill,  or  rather  copy 
of  a  proteft,  dated  12th  May  17 19,  drawn  by  Alexander  Frafer 
upon,  and  accepted  by,  John  Innes  of  Borlum,  for  the  fum  of 
2.61  1.  14  s.  10  d.  Scots,  as  the  rents  of  Weft  Cannifby,  belonging 
to  provoft  Clark.    This  bill,  inftead  of  Ihowing  that 

Innes  and  Clark  uplifted  or  intromitted  with  the  rents,  proves  the 
reverfe.     It  is  true,  the  lands  are  therein  faid  to  belong  to  provoft 
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Clark ;  but  this  was  extremely  natural,  becaufe  they  had  been 
difponcd  long  before,  viz.  in  1710,  to  him  and  Innes.  The  bill, 
however,  if  it  proves  any  thing,  alccrtains,  imo.  That  not  Inne$ 
and  Clark,  but  one  Alexander  1-rai'er,  colledlor  of  the  bifliop's  rents 
in  Caithnefs,  was  the  perfon  who  had  right  to,  and  did  adlually 
uplift  the  rents  ;  it  is  drawn  for  value  therein  acknowledged  to 
have  been  received  from  Frafer,  and  Borlum  is  faid  to  have  been 
in  intromillion  with  them,  but  tlie  intromiffion  is  declared  to 
have  been  in  confequence  of  an  order  from  Fraler  alone  ;  and  it 
is  of  no  importanc<^  that  a  bill  is  therein  faid  to  have  been  grant- 
ed to  Provoii  Clark,  at  the  Martinmas  prccecdlng,  for  the  forefaid 
fum.  This  is  not  even  evidence,  without  produclion  of  the  writ- 
ing itfclf,  that  fuch  bill  was  adlually  granted  to  tlie  Provoll ;  but 
if  it  had,  it  is  not  faid,  in  the  other  protelled  one  produced,  to 
liave  been  granted  for  the  rents  of  Cannilby;  but  indefinitely  for 
a  fum  in  money,  which  might  be,  and  prabably  was,  a  private 
debt  due  to  Provoll  Clark,  totally  unconnecled  with  the  prefcnt 
aflairs  ;  and  if  it  related  to  them,  it  rather  proves  that  Provoll 
Clark  did  not  intromit  with  the  money  therein  mentioned  ;  for 
that  it  was  not  allowed  to  be  paid  to  liim  by  Borlum,  but  taken 
from  him  by  the  colledlor  of  the  bilhop's  rents,  wiw  obliged 
liorlom  to  accept  a  bill  for  it  to  himielf. 

In  rcfpccl  whereof,  Sec. 

RO.  MAC  QUE  EN. 


August  2.   1770. 
[Lord  Gardenstoun  Reporter.] 

INFORMATION 

FOR 

Alexander  Cuthbert,  Efq;  Defender; 


AGAINST 


Mrs.  Elizabeth  Dunbar,  and  James  Sinclair  o^ Dunn, 
Efq;   her  Husband,  for  his  Interelt,  Purfuers.' 

JOHN  Cuthbert  of  Plaids,  as  apparent  heir  and  reprefenta- 
tive  of  his  granduncle,  Alexander  Cuthbert,  provoft  of  In- 
vjentefs,  did,  by  adeed,  of  date  15th  Auguji  1709,  "  Make  and  Aug  ly 

conftitute  Robert  Lines  of  Mondole,  and  Mr.  A'exander  Clark,  one  of  1709.  ' 
*'  the  hiWWcs  oi Invernefs,  his  very  lawful  faclors,  actors,  and fpecial 

errand-bearers,  for  meddling,  intr omitting  -with,   and  recei'uing,  all 
'^  debts  and  fums  of  money  whatfomever,  and  others,  any  manner 

ofwaydueandaddebted  to  the faid  Joy^?/ Gv/A^^r/,  whether  herita- 
"^  ble,real,  or  moveable,  by  an  noble  and  potent  Earl,  George  F.arl  of 
•^'  Cromarty,  Sir  -James  Sinclair  of  A%.  and  the  tenants  and  pof- 
^^  fefforsof  Eafler  Caniihy.  fometime  belongmg  to  the  faid  Sir  James 
"^  Sinclair,  and  for  meddling  and  intromitting  with  the  fum  of  6006 
^1  merksmonev  oi  No>th  Britain,  of  principal,  and  haill  annualrent 
^^'  and  expences  due  thereupon,  contained  in  a  bond  of  provifion, 
^^  made  and  granted  by  Sir  James  Dunbar,  younger  of  Hempn^s,  &c. 
^^  with  full  power,  liberty  and  faculty  to  ihefnds  factors,  I0'  call 
^^  for,  meddle,  and  intromit  with  all  fums  of  m  niey,  and  others 
^^  w'latlomever,   any    manner  of  way   du-,   rg/hig,   nn.t  indhted  to 

to  the  Jaid  Jonn  Cutnbert,  by  all  and  c-uery  one  of  the  abrve   ae- 
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"  ft^neJ  chhUoi^s  and  tenants  of  F.aAcr  Canifbv,  for  whatfomever 
*'  caufe  or  occafion,  with  power  to  tlicm  to  call  and  purfue  there- 
"  fore,  as  accords  ;  and,  upon  payment,  to  grant  receipts  and  dil- 
"  charjjes  thereupon,  n^'C. 
A'JR-  'J-  By  back-bond,  of  the  fame  date,  the  faid  Robert  Innes  and  A- 
''^'  lexonJer  Claik,  "  Band  and  obHgetl  them,  their  heirs,  executors 
"  and  fucccfl'ors,  to  rnnh  jujl  compt,  rcckonhi'y;  and  p.iyment,  of 
"  ivhat  funis  of  money  they  /hoitld  happen  to  recover  jiom  all  or  any 
"  of  the  above  defined  debitors  and  tenants,  by  virtue  of,  and  upon 
*'  the  forefaid  right  ;  deducing  always,  and  allowing,  in  the  firft 
*'  place,  all  and  whatlomever  debts  thev  /hottld  happen  to  procure 
"  right  and  title  to,  due  bv  the  faid  lohn  Cttthbert,  to  whatfome- 
"  vcr  pcrfon  or  perfons,  with  all  neccllary  and  contingent  charges 
"  and  cxpcnccs,  that  they  J]:ould  happen  to  dcburlr  and  give  out 
"  in  the  (aid  alfair,  iiith  a  innipetcnt  /alary  for  their  o'wn  pains  and 
"  travail  in  neifotialing  and  manaiiinir  his  Jaid aijair  ;  thereby  decla- 
"  ring,  that  what  debts  ihould  be  acquired  from  any  of  the  cre- 
"  ditors  of  the  faid  ')ohn  Cuthbert,  which  they  ihould  pay  and 
**  purge  by  his  owncfll-(5ts,  any  compofition  tiiatthey  might  hap- 
"  pen  to  procure,  upon  fuch  [laynient,  the  lanien  Ihould  truly 
"  and  elfeclually  redound,  and  be  communicate  be  them  to  the 
"  laid  :ohn  Cuthbcrt  himfclf,  and  hib  torefaids." 
o.^.  2  1.  By  another  deed,  of  date  2 ill  Oclober  1709,  tiie  faid  John  Ciith- 
'709-  iifi  "  foij^  difponed,  and  aHigncd  to  the  laid  Robert  Innes  and  A~ 
"  lexanJcr  I  lark,  their  heirs,  cr.  the  opprifmgs  deduced  againft 
"  tiic  clbue  of  Sinclair  of  Mey.  at   the   inflance  of   his 

*'  faid  grandunclc  and  father,  or  whereuuto  they,  or  either  of  them, 
"  had  right  by  progrels,  with  all  right,  title,  and  interelt,  which 
"  the  fa:d  John  Citthbert,  or  his  pietircellnrs,  had  thereto,  and 
"  without  prejudice  of  the  forelaid  generality,  any  Ihare,  parr, 
"  or  portion  of  the  faid  cllate  of  Mey,  allocate  and  let  apart  for 
"  the  faid  John  Cuthbert,  by  tlic  Lords  of  council  and  fellion,  in 
"  the  decreet  of  (ale  of  iIjc  famcn,  pall  in  the  year  One  thoufand 
"  fix  liundrcd    and    ninety  ycar.s,  and   the   (ccurity    given 

"  therefore  be  Geo'ge  Karl  of  Cromany,  or  whoever  cllc  was  the 
"  purchakr,  principal,  annualrcnts,  and  penalty  tlierein  contain- 
"  ed,  with  the  lands  of  F.a/ler  Canisby,  in  the  fliiie  of  CiithncJ's, 
"  alio  dedinate  by  the  ("aidb  Lords,  for  a  part  of  the  payment  of 
'*  the  fuiiii.  Contained  in  the  forefaid  appiillngs,  ivith  the  mails 
"  ai.J  Juties  thereof,  bygone  and  to  come ;  and  likcwUc,  the   lum   of 
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"  6ooo  merks  Scots  money,  with  penalty   and  annualrents,  con- 
"  tained  in   a   bond   of  provifion   granted  by  Sir  James  Dunbar^ 

By  back-bond  of  the  fame  date  with  this  dlfpofition,  it  is  de- oa.  at. 
clared,  "  That  albeit  the  faid  difpofition  and  affignation  did  con-  '^°9* 
"  tain  and  bear  the  fame  to  be  granted  for  an  onerous  caufe,  and 
"  receipt  of  money  by  the  laid  John  Ciithbert,  from  the  faid  Ro- 
"  bert  Innes  and  Mr,  A/exin./er  Cl.irk;  yet  the  truth  was,  the  fame 
"  was  only  a  truft  put  upon  them  by  the  faid  John  Cuthbe't,  in 
"  order  to  fatisfy  and  pay  his  debts,  and  manage  his  affairs  upon 
"  the  terms  and  conditions  under-written:  Therefore,  the  faids 
"  Robert  hues  and  Alexander  Chirk,  band  and  obliged  them,  their 
"  heirs,  executors,  and  luccefTors,  to  make  juji  compt,  reckoning; 
•'  anJ  payment  to  the /aid  John  Cuthhen,  his  heirs  or  affignies,  of 
"  any  fum  or  fums  ot  money,  which  they,  or  any  of  them, 
"  fliould  receive  from  any  perfon,  by  virtue  of  the  difpofition 
"  and  right  before-mentioned  ;  providing,  that  out  of  the  fujl  and 
"  readiejl  of  any  Junis  of  money  arftng,  or  to  be  received,  they  are 
"  allois.'ed  to  retain  in  their  oivn  hands  as  much  thereof  as  will 
"  completely  fatisfy  and  pay  them  all  and  every  debts  and  fums 
"  of  money  due  by  the  faid  Jfohn  Cuthbert.  already  fatisfied  and 
"  cleared  by  them,  or  which  they  (hould  have  Satisfied  and  clear- 
"  ed  thereafter,  conform  to  the  rights  of  the  faids  debts  to  be 
"  granted  by  his  creditors  to  them."  And  likewife,  for  all  fums 
advanced,  or  to  be  advanced  to  John  Cuthbert  himfelf,  or  to 
be  ex|iended  in  recovering,  and  making  efFcdlual  the  fub- 
je6ls  difponed  ;  and  for  their  perfonal  charge,  and  a  com- 
petent falary  for  their  oivn  pains.  And  further  declaring, 
*'  That  the  forefaid  back-bond,  and  declaration  of  truft,  flioulcl 
"  noways  prejudice,  or  limit  the  power  and  faculty  given  them 
"  by  the  forefaid  difpofition  and  afiignation,  of  componing  and 
"  agreeing  the  fums  and  fubjecfl  affigned  and  difponed;  and  that 
"  they  lliould  only  be  comptable,  according  to  their  intromifli- 
"  ons  ;  and  that  they  Ihould  accept,  receive,  or  take,  be  virtue 
"  of  the  faid  right:  But  they  thereby  band  and  obliged  iheni,  and 
"  their  fore/aids,  to  bring  the  Jubjeid  of  the  for ej aid  apprifings  a- 
"  gainfi  the  faid  eftate  of  Mey,  ivith  ivhat  enjued  thereupon,  to  a 
"  period  and  conclufton,  by  a  friendly  agreement  ivith  the  Earl  of 
''   Cromarty,   betinnxt  the  date  thereoj  and  the  day  of 

•*^  1710;    or  elje,   if  the  Jaids   Robert   Innes    and   Mr.  Alexander 

"  Clark 


[ 
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"  Clark  could  not  agree  therein,  to  iiiten:  a  legal procefs  aga'inj}  oil 
"  parties  concerned,  and  profecute  and  Jolloiv  forth  the  fame,  until 
"  the  final  end  thereof,  upon  the  faid  f<jhn  Cuthbert  his  charges 
"  and  expenccs,  ur." 

This  difpofition,  iift  Oclobcr  1709,  having  been  confidercd   as 

Jan.  50.  too  general,      "  cond  was  executed,  30th  January  1710;   by  which, 

i/io-  after  reciting  the  two  former  difpofitions,  and  mentioning,  that 
Robert  Innes  and  Alexander  Clark  were  dclirous  to  have  the  afore- 
faid  fubjecls  more  I'pecially  tranfmitted  to  them,  John  Cuthbert 
conveyed  to  them  particularly  the  above  mentioned  apprifings, 
the  decreet  of  ranking  and  fale,  the  lums  and  lands  adjudged  to 
him  by  that  decreet ;  and  the  difpofition  contains  procuratory 
of  refigiiation,  and  precept  of  fafine,  together  with  an  afllgna- 
tion  to  the  mails  and  dnr  vs  for  bvgones,  and  in  time  coming. 
fohnCuthbert  had  nc\  .:  oeen  infefc  in  any  ot  thefc  fubje(5\s  ;  and 

Jan.  :o.  therefore,  Innes  and  C'lai  i  obtained  from  him,  of  the  fame  date 
with  this  lal\  difpofition,  a  bond  for  50,000  merks ;  upon  which, 
having   charged    him   to   enter   heir  in  fpecial  to  his  granduncle, 

June  19.  they,  of  this  date,  obtained  adjudication  of  the   whole   fubjecls 
'7'°-    and  lands  conveyed  by  the  forelaid  difpofitions. 

Of    the   very   fame  date   with  the   la(t   mentioned   difpofition 

Jin.  50.  and  bond,  Innes  and  Clark  granted  a  back-bond,  declaring, 
1710.  u  That  albeit  the  liiids  difpofiions,  afi'ignation,  and  bond,  tio 
'*  contain  and  bear  the  famen  to  be  granted  for  an  onerous  caul'e, 
"  on  receipt  of  money  by  the  faid  John  Cuthbert  from  the  faids 
"  Robert  Innes  and  Alexander  Clark ;  yet  the  truth  was,  the  fame 
"  were  granted  to  them,  partly  as  a  fecurity  to  themfelves,  and 
"  partly  in  truft,  in  order  to  manage  the  faid  John  Curhbcrt'a  af- 
'*  fairs  :  Therefore,  they  bind  and  oblige  them,  their  heirs,  exc- 
"  cutors  and  fuccclFors,  to  make  jujl  compt,  reckoning,  and  payment 
"  to  the  ftiid  John  Cuthbert,  his  heirs  or  alTignies,  of  any  fum  or 
'*  Aims  of  money,  tlicy,  or  any  of  them,  fiiould  receive  from  any 
"  pcrfon,  by  virtue  of  the  tlifpofitions  and  bond  before  inen- 
"  tinned;  providing  always,  that  out  of  the  fir  (I  and  teadiejl  of  any 
'*  fums  of  trottcY,  or  mails  and  duties  that  they  /hall  recover,  they 
"  are  e>'pre(ly  allowed  liberty  and  faculty  to  retain  in  their  oivn  hands 
"  as  much  ihrrcof,  as  will  completely  (atisfy  and  pay  tiicm  all 
"  and  every  debts  and  fums  of  money  due  by  the  (aid  fohn 
*'  Cuthbert,  or  his  (iiid  father,  or  granduncle.  already  fati^fied  and 
"  cleared   by   ihcm,  or  which  they    Ih.iII   fati.ty  aucl  clear  theiv;- 

"  a  tier, 
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;;  ^fter,  conform  to  the  rights  and  fecurities  of  the  falds  debts 
and  conveyances  thereof,  ^c."    /.nd  Hkeways,  for  all  Turns  ad! 
vanced,  or  to  be  advanced  to  John  C.thbert  himfe  f,  exp  nces  n  re 
covering  the  f ubjefls  d.fponed,  andfo^  a  co.petentf^laryfo^Z^^oZ 
pa^ns     And  further  declaring,  "  Thar  rhe  faid  back-bond  and  decla^ 
ration  of  trnft,(hal]  noways  prejudiceor  limit  the  power  and  facul- 
ty gwen   them,   by    the  forefa.d  difpofition  and  affignatfon     of 
difpofing   upon     componing,    tranfa^ing.    and     a4ein°     the 

"  o^r  be        '"''''l^     ^''«"?'  ^"^  ^'^^"-'^  -d  ^hat  th^y  fl 
"  ^  vm  IlT''  =^.ccordn.g  to  the.r  intronnffions,  and^wha 

they  fh.ll  accept,  receive,  or  take  by  virtue  of  the  iaids  rmhts 
but  that  they  Ihall  not  he  obliged  for  omiffions,  6-."         ^        ' 

backTond'of  th  r'"  f P°^^^--'  q-'ified  by  the  different 
back  bonds  of  the  fame  dates,  your  LordOiips  will  obferve  that 
Innes  and  Clark  were  n.ere  fadors,  for  the  purpofe  of  recovering 
and  managmg  the  debts  and  fubjefts  belonging  to  P/.S  The 
fira  IS  a  fimple  fadory,  by  which  Plards  does  not  even  convey  to 
themintrurt  his   different  fubjeds.     Afterwards,  the  better  loen" 

tl^^w^tr:rdlT  7°'^^'^'°"'  ''  "^^J"^^^^  ex  edient  to  exec  te 
the   two   trun-difpofitions.  conveying   to   them  the  different  fub- 

detds'iW  ThTtr^'-  "^'^  "'^°'^  ^^"°^'  however,  of  thefe 
aeeas,    mows,  that  they  were  executed  folely  with   the  vipw    rh,r 

t  e  truilees    fliould  ad  as  fadors,  proceed  t'oT    ov  r  the  d^e  en 

CZ.T7l7fl'''^^f'''''''^   °"^°^^^^   fums  intromited  wi 
upport  Plaids   h.mfelf,  and    pay  his  debts.     Thefe  conveyances 

lor  (lebts  due  to  them,  and,  m  confbquence  of  which  thev  w^r^ 
at  hberty   to  uKromit  with  the  fubjeds  conveyed,  or  no     as  They 

lt^:^tn^:^  '"  ^T'  T  ^^^  ^^--'y'  mere7adories  :J 
tnele     rultees,  for   the  purpofe  of  managing  the  affairs  of  Phuds 

ttnlt^'an/^  ^'^""^  r '"'  ^'^"'^'^^^  ^^  — ^  for  thdr t- 
at  "  nMn'  1  'V  ""^'r  ^^  '''"'P^f^''^ons  they  (hould  obtain 
t  ins  an  "L7'  Kr"  ''"^"°"-  '^  '^^  ^^^°"^  back-bond  con- 
ed of  the^r^^'"°'^  "P°"  thetrultees,  to  bring  the  lub- 
rlnV        ^PP-^^'^^gs    againft    the   eftate  of  iV/.,,   witiAhatfo 

/^^  A«././  Cromarty,  betii-txt   and  the  day  'of  .n,' 

ipecialJj 
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fneciallv  provide,  that  the  trufte.sfl.all  have  a  competent  f.hry  for 
tc     ova  pains  and  trouble  in  the  management,  to  be  retamed  by 

hen  ou  of  the  Turns  with  wh.ch  thev  were  to  .ntrom.t  ;  wh>ch 
M  lent  y  (hows  the  nature  of  their  right,  and  phunly  impo  ts 
tll^r  bein^  bound  to  e.afi  Mgcncc  in  the  management  o^  the 
TflRiirs  intrurted  to  their  care.  .  ,,  i    • 

'^  S;::n  afcer  obtaining  thefe  difpoHnons.  the  ^^^^^^^^ 
to  the  poni-lV.on  and  management  of  leverals  ot  the  lubj.as  con- 
vcved  to  them.  Their  milmanagement,  however,  foon  produe  d 
com  1  ^n  ,  both  from  the  friends  and  creditors  of  PW.  ;  tdl, 
a^  nh.  he  derender-s  father.  'John  Cut hhert  o^  Cafikhdi  a  vc- 
rvna^rr  lation,  and  conHderable  creditor  ot  P/.W.  re  olved  to 
ke  fom    meafures  for  feeur.ng  the  debts  due  to  hm.lel  ,  and,  . 

pothble,  to  reCcue   the  affairs  of  his   fnend  from   the   hand,   ot 

J.,  ./'$e"ac''cordinglv,  of  this  d.ate,  obtained  from  PUnJs  a  con- 
vevance  to  the  Ibbjccls  which  had  been  before  conveyed  to  Inncs 
and  C/.A-.  and  ti  the  feveral  back-bonds  granted  by  them, 
'  with  ful  power  to  afk.  crave,  and  obtan.  juftcompt  reckon- 
..  "  'a  ul  payment  of  the  fauf  Rol.rt  I,n,rs,  .nd  Mr.  Ac^.J^r 
•«  Clark  their  intromilT.on,  by  virtue  of  the  fa.d  chfpoht.ons.  m 
"  the  terms  of  the  laid  back  bonds,  and,  .f  need  bees,  to  purlue 
"  Icrefore  in  his  own  name,  a,ul  to  InnJcr  and  mpaic  any  ag,  e~ 
"  Tents  ivtih  any  of  my  debtors   that  may  be  made  by  them  unjru- 

"   pally,  or  to  lofs,  &.C."  ^  m  i   n  .1 

Of'hc  fame   date   with   this   convevance,  Cajllef.f  jrr^ntcd    a 
back-bond  to  Plaids,  declaring  the  convevance  to  be  m    fecuruy 
of  the   debts   therein    particularly    ment.oned,    due    to    h.m    by 
Plaids,  and  obliging  himfclf  to  account  tor  In.  mtronnlhons.  af- 
ter dcdu^ion  of   theie  debts.  ^  n,  ,   ,,     r  1 
At  the  tin.e  of  granting  this  truft  nght  to  Camnll,   hmes  and 
Clark  had  intromitted  with  his  funds   to  a    much    grc.itcr  extent 
S  n  al     he  Anns  which  they  advanced.     \n  November  ,7.0,  they 
Ld   recovered   payment  of   a   debt   then   =;".^-";";;K/'    ='  -"^ 
Tooo  I.  S.-ots,  due  by  IVilham  Innes,  for  .V»r  .„•  of  Ul>/Ur      1  ro- 
voft  Clark  had  entered  into  pollelhn,»  of  the  lands  oi  Canuby,  and. 
us  it   is  hoped  will  afterwards  appear,  upldtcd  the   bygone  rents 
due  from    l^..M  ;  and   therefore,  .t  w;.s  plam,  that  any  fums  ad- 
vanced   by    them,   either    to   Plaids   Imnlelf,  or  to  Ins  creduors, 
x^crcout  of  their  iutromliUoiis  with  hi.   ^''''^■'■^■"' ^""'''^,^/^/,-,/^ 
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Cafllehill,  therefore,  immediately  after  obtaining  the  dif- 
pofitioi  above-mentioned,  did,  in  17 13,  bring  a  procefs 
againft  Innes  and  Clark,  to  account  for  their  intromiffions, 
and  to  oblige  them  to  denude,  in  terms  of  their  back-bonds. 
Upon  the  dependence,  Cajllehill  immediately  ufed  both  inhi- 
bition and  arreftment  ;  but  although  the  procefs  was  fre- 
quently renewed  and  infilled  in,  it  does  not  feem  to  have 
been  brought  to  any  effectual  conclufion.  In  1732,  it  appears  to 
have  been  renewed  againll  the  truftees,  and  alfo  againft  Sir  Pa- 
trick Dunbar,  and  the  Earl  of  Cromarty,  but  without  any  fuccefs. 
In  1733,  a  fubmiffion  was  entered  into,  with  regard  to  it,  be- 
tween Sir  Patrick  Dunbar  and  George  Ciithbert,  the  fon  and  heir 
of  John  Cuthbert  of  Cajllehill;  but  in  this,  little  farther  feems  to 
have  been  done,  than  the  giving  in  fbme  objedlions  to  an  accompc 
of  the  fums  pretended  to  have  been  advanced  for  Plaids,  by  Innes 
and  Clark ;  and  no  accompt  of  their  intromiffions  feems  to  have 
been  exhibited.  And  in  this  fituation  matters  continued,  till 
the  defender's  mother  and  author  had  recovered  decreet,  for  pay- 
ment of  the  debt  due  to  Plaids,  out  of  the  forfeited  eftatc  of  C'o- 
marty.  From  the  17  13,  when  Cajllehill  ri\iQ.d  the  firft  procefs  of 
compt  and  reckoning  againft  the  truliees,  they,  confcious  that 
their  intromiffions  exceeded  their  advances,  and  well  fatisfied,  if 
allowed  to  retain  pofTefTion  of  the  fubjeds  already  in  their 
hands,  never  afterwards  thought  proper  to  infift  for  payment 
of  the  debt  due  by  the  Earl  of  Cnnnaily,  or  for  recovering  any  of 
the  other  fubjects  I'lelonging  to  Plaids,  of  which  they  had  not  be- 
fore attained  pofTtflion. 

When  the  defender's  author  entered  her  claini  upon  theftirfciceci 
eftate  of  O-owar^v,  fhe  was  allowed  to  proceed  in  getting  it  fuftained, 
without  any  claim  having  been  entered  by  the  purluers,or  their  au- 
thors. But  at  length,  when,  by  a  very  troublefome  and  expenfive 
litigation,  the  defender's  author  had  prevailed  in  getting  the 
chum  fuftained  ;  this  purfuer,  deriving  right  from  'the  original 
truftees,  brougSit  the  prefent  procefs  againft  him,  concluding,  to 
have  it  tound  and  declared,  that  Hie  had  the  preferable  right  to 
the  aforefaid  debt  upon  the  etfate  oi  Cromarty  :  and  that  therefore, 
the  defender  ftiould  be  obliged  to  denude  in  her  favour,  of  that 
claim,   and  the  decreet  of  the  court  of  leftion  faftaining  it. 

W  tea  the  caufe  came  firft  to  be  called  before  the  Lord  Garden- 
Jto:m,  Oidla.iry,  in  the  1764,  the  defender  iufift;d,  that  the  pur- 
fuer, 
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fuer,  as  deriving  right  from  the  original  f.nnors  or  trufl<'ep,  fliould, 
in  the  firrt  jilace,  render  an  account  ot'  their  vUromtJions  with  the 
cffeas  oi  John  Cuthkrt. 

The  purfuer,  on  the  other  hand,  occifioned  much  litigation, 
by  maintaining,  that,  before  cnteiing  into  any  compt  and  reckon- 
ing, the  defender  ihould,  in  tiie  rirlt  place,  denude  in  iicr  fa- 
vour, of  the  decreet  lulluining  the  claim  upon  the  ellate  of  Cr'j~ 
marty.  After  long  litigation  upon  this  point,  it  was  at  length  fi- 
nally afcertaincd,  bv  repeated  judgments  of  the  court,  that  the 
defender  was  not  obliged  to  denude  any  farther,  than  the  pur- 
i'uer  fhould  inlfrucl  Imtes  and  Clark^  the  original  truftccs,  to  have 
been  creditors  of  PlaiJs. 

y\fter  this  point  was  determined,  when  the  caufe  came  back  to 
Not.  24.  the  Lord  Ordinar)',  his  Lordlliip  again  pronounced  repeated 
T^.S  interlocutors,  ordaining  the  purlucrs  to  give  in  an  accompt  of 
charge  and  difcharge  of  their  author's  intromillions  ;  but  this 
was  as  often  evaded,  and  no  luch  accompt  has  ever  yet  been  ex- 
hibited. Under  the  pretence  of  obc)ing  the  Lord  Ordinary's 
interlocutors,  there  was  a  paper  given  in,  intitled,  Jn  accompt 
and  ccinJefcenJcnce,  importing,  in  I'ubilance,  that  the  purlucrs 
were  lingular  iuccen'ors,  and  knew  nothing  of  the  trullccs  intro- 
millions, except  that  they  oblerved  the  lands  of  Qimshy  had  bem 
conveyed  by  Provofl  C/rtr/:  to  Hir  Patrick  Dunbar,  in  the  1719.  There 
had  been  in  procefs,  from  the  beginning,  an  accompt  of  the  advan- 
ces faid  to  have  been  made  for  P/aiJs  by  /mics  and  Clark,  but  with- 
out acknowledging  any  article  of  deduction  or  intromillion  what- 
ever. The  deiender  objecleil  to  the  jullice  of  Icveral  articles  of 
this  accompt,  and  further  infilled,  that  the  purlucrs  were  charge- 
able with  lundry  intromifTions  :  And  the  Lord  Ordinarv  remitted 
to  an  accomptant  to  hear  parties,  and  to  report  u|ion  the  whole 
caufe.  The  accomptant  made  his  report,  and  flatcd  (everal 
points  for  the  Lonl  Ordinary's  opinion  ;  particularly,  with  relpe«5l 
to  the  time  for  which  the  purfuer  IhouUl  be  held  accountable  for 
the  pofrefTion  of  tiie  lands  ot  (Ini is h. 

by  the  decreet  of  ranking  of  the  creditors  of  Sine/air  of  Mey, 
in  1^)94,  "  There  were  adjudged  to  the  rcprefcntatives  of  Pro- 
"  voli  Ctithbcrt,  the  three  penny  three  farthing  and  an  half  odo 
"  laiul,  of  the  lands  of  Ciinisby,  Iiolding  of  the  King,  ^r." 
And  by  llic  fame  decreet,  the  provoll's  reprelentativcs  were  de- 
clared   to    have    right   to   the   rents,  mails   and   <.Uilies  from  the 

term 
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term  of  Whitfiinday  1^94,  and  in  time  coming.  John  Ciithhert 
of  Plaids,  the  grandnephevv,  and  who  came  to  be  the  heir  of 
provoft  Cuthbert,  conveyed  the  faid  decreet,  with  all  right  follow- 
ing thereon,  to  Innes  and  Clerk,  his  truftees.  Afterwards,  in  17  19, 
provoft  Clark  conveyed  his  {hare  thereof  to  Sir  Patrick  Dunbar^ 
who  thereafter  contrived  to  patch  up  a  title  to  the  fliare  of  Times, 
the  other  truftee.  By  the  conveyances  to  Innes  and  Clark,  Plai.ls 
afligned  them  to  the  lands  of  Canisby,  ivith  the  mails  and  duties 
thereof,  bygone  and  to  come;  but  by  the  conveyance  from  C/j/^ 
to  Sir  Patrick  Dunbar,  in  1719,  the  difponee  is  only  afligned  to 
the  mails  and  duties  from  the  term  of  Whitfimday  in  that  year. 

The  queftion  then  occurred,  From  what  period  the  purfber  flionld 
be  charged  with  the  rent  of  thefe  lands  ;  whether  from  1 694, 
the  commencement  of  the  right  oi  Plaids  himfelf,  or  from  1709, 
the  date  of  the  truft-conveyance  to  Innes  and  Clark,  or  from 
1719,  the  date  of  the  poflefTion  of  her  father? 

The  purfuer  obftinately  denied,  that  either  her  father,  Sir 
Patrick  Dunbar,  or  any  of  the  oriqiiial  truftees,  in  whofe 
right  fhe  ftands,  attained  pofTeflion  looner  than  1 7 1 9  ;  and 
therefore,  contended,  that  (he  could  not  be  accountable  for  the 
rents  from  an  earlier  period.  On  the  other  hand,  the  defender 
has  endeavoured  to  prove,  that  the  purfuer,  and  her  authors, 
have  uplifted  the  rents  from  the  date  of  the  decreet  of  ranking- 
in  1694,  and  muft,  therefore,  be  chargeable  with  them  from  that 
period. 

The   memorialift   at   firft  contended,  that  as  the  purfuer's  au- 
thors, the  original  truftees,  had  alhgned  to  them  the   decreet   of 
ranking  in  1694,  with  all  right  following  thereon  ;  lb  they  mull 
be  prefumed,  in   confequence   thereof,  to  have  uplifted  the  rents 
of  Canisby  from  Whitfiinday  1694,    unlefs   they  fliould  ihow,  that 
other   perfons    had   adlually  intromitted  with,  and  uplifted  thefe 
rents   after   that    period.      Upon   advifing   memorials   upon   this 
point,  the  Lord  Ordinary  pronounced  the  following  interlocutor  :july  [4. 
Finds,  that  the  puriuers  are  only  obliged   to   account  for   the  ^1^^- 
rents  of  the  lands  of  Canisby  from  Whitfiinday  1711;,  in  ref'ped: 
the   defender   offers   no    proof  of  an  earlier  pofTefaon  by  Innes 
"  and  Clark,   the   original  truftees,    and  fliows  no  fufticienr  caufe 
"   for  refting  upon  bare  prefum[^tions  of  an  earlier  polledion." — 
Againft  this  interlocutor,  the  defender  reclaimed,  but  your  Lord- Jan.  2?. 
fliips  adhered.  '7^9' 

G  Thereafter, 
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Thereafter,  the  dcfcmler  prayed  to  be  allowed  a  proof  of  /«- 
vcs  and  Clark  having  poir.dl-d  tlie  lands  of  Qitiuby^  and  intro- 
mitted  with  the  rents  prior  to  ]VLitfuudiiy  1719.  IJjion  advifinor 
a  condofccndencc,  with  anfwers.  the  Lord  Ordinary  allowed  the 
proof;  which  having  been  accordingly  taken  and  reported,  liis 
Lordihip,  uj'on  adviiing  it,  pronounced  the  following  intcrlocu- 
luly.  7.  tor:  "  Having  confidored  the  condefcendence  and  anlwcrs,  togc- 
'7^9-  "  thcr  with  the  proof  adduced,  finds,  that  the  defender  has  not 
'*  brought  any  fuliicient  evidence,  to  prove  or  inllrutfl,  that  /«- 
"  u£s  and  Clark  had  polleflion  of  the  lands  of  IVeJl  Canuhy,  prior 
"  to  their  dilpofition  in  favour  of  Sir  Patrick  Dunbar,  in  1719  ; 
"  anil  authorifes  the  accomptant  to  make  up  the  l\ate  of  the  ac- 
"  compts  accordingly." 

Againll  this  interlocutor,  the  memorialill:  reclaimed  ;  and  upon 
advifing  his  petition,  wr  li  anfwers,  your  Lordihips  pronounced 
Kcb.  ij.  the  following  interlocutur:  "  Find,  that  there  is  no  fuliicient 
«"7o-  »'  evidence  brought,  to  prove  or  inlb'ucl,  that  Innes  and  Clark  had 
"  poirellion  of  the  lands  of  JVc/l  Cajiisby,  prior  to  the  dilpofition 
"  in  favours  of  Sir  Patrick  Dunbar,  17  19,  and  adhere  to  the  Lord 
"  OrJinary's  interlocutor,  as  to  that  point;  but  remit  to  the 
"  Lord  Ordinary,  to  grant  warrant  tor  fcarching  the  accompt- 
"  books  and  papers  of  the  deccall  JVilIiam  Ca/iipbcl/,  late  iherilf- 
*'  clerk  of  Caithne/s,  and  to  tranfmit  to  this  procefs,  what  wri- 
"  tings  fliall  be  found  relative  to  clerk  Car)i/>bc//'s  intromilTions 
"  with  the  rents  of  Canisby,  prior  to  the  laid  year  171  9;  and  to 
"  grant  diligence  for  recovering  the  accompt-books,  and  other 
"  writings  of  the  deceaft  AUxamhr  Frafcr,  relative  to  liis  alledgcd 
"  iniromillions  with  the  rents  of  laid  lands  oiCamsby,  prior  to  the 
"  fi'.id  period  ;  and  alfo,  to  hear  parties  procurators,  upon  what  fiir- 
"  ther  the  petitioner  condcfccmis  \ipon,  and  offers  to  prove,  relative 
"  to  the  intromilTions  of  Inncs  antl  CLu k,  with  the  forclaid  rents, 
"  and  bv  whom  he  is  to  prove  the  fame ;  and,  as  to  the  third 
"  prayer  of  the  petition,  relpctfling  the  infpeiflion  of  the  papers 
"  called  for  from  Davul  Lothian,  remit  to  the  Lord  Ordinary,  to 
*'  do  therein  as  he  Ihall  fee  caulc." 

Againll  this  interlocutor  the  mcmorialifl  reclaimed;  and  pray- 
ed the  court,  "  to  fuperfcdc  detcrmininji;  the  qucllion,  from  what 
"  period  the  purfuer  is  to  l)c  accountable  for  the  rents  of  the 
"  lands  of  Canisby,  till  after  the  papers  of  clerk  Camphcll  have 
"  been  infpcClcd,  and  Mr.  I.othinn  has   exhibited   the   papcis  \n 

"  his 
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'*  hlr,  hands,  called  for  by  the  petitioner ;  and  to  ordain  this  in- 
"  fpedllon  and  exhibition  to  be  made,  and  the  further  proof  al- 
"  lowed,  to  he  reported  before  anfwer;  at  any  rate,  to  find,  that 
"  the  petitioner  has  already  brought  fufficient  evidence,  of  Lines 
"  and  Clark's  intromiflions  with  the  rents  of  Canisby,  for  the  crop 
"  and  year  17  17,  and  downwards."  Upon  advifing  this  petition, 
2d  March  1770,  your  Lordfhips  appointed  it  to  be  feen  and  an- 
fwered  ;  but  without  prejudice  to  the  Lord  Ordinary,  to  proceed 
in  the  exhibition  and  proof,  at  calling  the  caufe,  any  time  this 
feffion. 

In  confequence  of  thefe  interlocutors,  a  further  proof  was  al- 
lowed to  ttie  defender,  and  a  warrant  was  granted  for  fearching 
the  accompt-books  and  papers  of  the  above-mentioned  William 
Campbell.  A  proof  has  been  accordingly  taken,  and  reported,  and 
a  number  of  material  papers  have  been  recovered  from  the  repo- 
fitories  of  Clerk  G7?«/?^(?//,  and  produced  in  procefs.  Upon  advifing 
this  proof,  with  memorials,  the  Lord  Ordinary  has  been  pleafed 
tu  take  the  caufe  to  report,  and  to  ordain  both  parties  to  print  and 
give  in  memorials  :  In  obedience  to  which  appointment,  the  fol- 
lowing is  humbly  offered  upon  the  part  of  the  defender. 

As  your  Lordfhips  have  delayed  giving  any  final  judgment  up- 
on the  proof  formerly  adduced,  till  the  new  proof  Ihould  be 
brought  under  your  confideration  ;  fo  both  proofs  fall  now  to  be 
confidered  together  :  And  the  defender  humbly  hopes,  that,  upon 
coafidering  the  whole,  there  will  remain  no  doubt,  that  the  pur- 
fuer  muft  be  held  accountable  for  the  rents  of  Canisby, iroin  the 
year  1 694. 

As  the  purfuer  admits  her  own  pofTeflion,  and  that  of  her  fa- 
ther. Sir  Patrick  Dunbar^  from  i  7  1 9  to  the  prefent  day,  but  de- 
nies any  anterior  pofleflion,  either  by  her  or  her  authors  ;  fo,  the 
objedl  of  the  defender's  proof  is  to  fhow,  11710,  That  Provofi:  Clark, 
one  of  the  original  trultees  of  Plaids,  did  immediately,  in  confe- 
quence of  his  trulf-conveyance  in  1709,  enter  into  polfetlion  of 
the  lands  of  Canisby,  and  continued  tijerein  till  he  conveyed  them 
to  Sir  Patrick  Dunbar  in  1719;  and,  2do,  That  VroxoWCaik, 
when  he  entered  into  poflellion,  uplifted  the  bygone  arrears  of 
rent  due  by  the  tenants  from  1690  to  1694. 

As  to  the///?,  that  Provoft  C/flr^  poffeffed  the  lands,  and  up 
lifted  the  rents  of  Canisby  from  1709  to  17  19.  it  feems,  m  the  huai- 
ble  apprehenfion  of  the  memorialift,  to  be  now  eftablillied  beyond 

all 
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all  (lou^it,  by  a  fcrles  of  letters,  and  oriier  papers  l.itely  recovered 
from  the  repofitories  of  tliL  above-mentioned  Cicrk  CamphcU.  who 
appears  to  have  adcd  as  fader  tor  Mr.  Clark,  in  uplifting  the 
rents. 

The  letters  are   all  wrote  with   Provoil   Clark's,   own    hand,  are 

addrclled    to   Clerk   Cinipbell,  his   faclor,  and   are   dated,  three  of 

them  in  171  l,  four  of  them  in  1712,  three  in  1713,  and  two   in 

1714.     Copies  of  all    thefe   letters,  and   of  the   whole   proof,  are 

printed,  and  annexcvi  to  this  memorial  ;  and  all  oi  them  do  clear- 

Iv  inftrucl  Provoft  Clark's  pi'irclhon  during  that  perioil. 

Tr.  p.  I.       Thus,    loth  September  171 1,  he  writes:  "  1  received   yours,  gi- 

No.  ;.    II   ^.jpg  account  you  can  get  4  /.   for  the  boll  of  the  rents  you  have 

Pi.e  1    "  received,  C.;m//<rwaj  payable."      8th  J/»'//  i  7  i  2,  he  writes:  "    I 

No.  4.     II  received  from    /ilexanJcr   Oman,  fourfcore  punds  Scots  money, 

"   which  fliall  be  al!o-.\ed  you  ai  counting.     You'll  tell  the  tenants 

*'  of  Cattish   to  lal'our   the   three-tarthing  land   as   formerly.      I 

"   Ihall  fend  you  a  formal  factory  to  count  with    the  tenants,  and 

"   to  receive  what  money  they  have  been  otllring  you."    28th  July 

Page  ?.  1713,  he  writes  :     "    I    leceived    4/.  Stclut^,  which  1  ihall    allow 

No.  10.  I.   y^^y^  jjf  counting.      Fray,   take   the  moll   realonabie   courfe    you 

"   can  with  the  farms  of  Canisby.      I  thought  the  tenants  uicd   al- 

"   ways  to  malt  it  -,  and  if  they  have  done  lo  this  year,  before  the 

"   24th  June  laft,  you  will  have  no  difficulty    in   difpofi.ig   of  it." 

19th   Oi'tobir    1 7 14,  he    writes:  "   I  received    from    the  poft  55 /. 

"   5  /.  Scots  money,  in  part-payment  ot  what  is   due   by    the   re- 

"  nants  of  Canisby :  Pray  fend  me  an  accompt   of  tlie    particular 

"   payments  matle  by  them  to  you.'' 

It  is  unncccilliry  to  trouble  your  Lordlbips  with  quoting  more 
of  thelir  letters,  as  tlicy  may  be  cafily  pcruled  in  the  proof.  They 
arc  all  in  the  lame  llrain,  and  all  clcaily  evince  the  lame  thing, 
that  Provolt  Clark  was  actually  in  pullcll'ion,  upliftctl  the  rents 
by  his  fa^flor  Mr.  Campbell,  and  wai  particularly  attentive  to  the 
management  of  the  eUatc. 

Hcliilcs  thefe  letters,  a  number  of  otiier  papers  have  been  reco- 
vered from  the  rcpofiiorics  of  Clerk  Campbell,  whicli,  in  like  man- 
ner, do  all  clearly  inllrud  his  uplifting  the  rents  t)f  Canisby  for 
r-t/ 4  Proved  r./rt//!:.  There  is  in  the  proof,  No.  13.  an  unfigned  ac- 
compt of  IVtlliam  C^wipbelfi  intromillions  with  Piovolf  Clai k'ti 
l-i^r  J.  lands  in  Canisby,  1717. — No.  14.  Note  of  paymciU!.  made  by  fVil- 
Haw  CampicU  tu  Provoll  Clark,  fiucc  the  year  1711,  per  his  letters. — 

No. 
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No.  15.  Clearance  betwixt  William  Campbell  and  the  tenants  of  Ca-  Pi'oo^' 
tiishy,  25th  OSlober  iyi6. — No.  17.  A  note  of  farms  received  from  P^S®  ^' 

Provoft  Clark's  tenants  in  the  parilh   of  Canisby,  crop  17(4. No. 

25.  Notes  relating  to  the  rents  of  Canisby,  for  the  years  17 1 1, 
17 1 2,  <d}'C. — No.  27.  Notes,  or  jottings  of  the  rentals  of  Canisby, 
and  clearances  with  the  tenants,  ror  the  years  171  i,  171 2,  171^, 
1714,  1715',  and  1716. — And,  befides  all  thefe,  there  are  a  num- 
ber of  other  notes  and  papers,  all  tending  to  ihow  the  fame  thing, 
and  clearly  inn:ru6ling  the  polfeiTion  oi  Provoft  Clark. 

It  thus  appears  certainly  eftablilhed,  that  Clerk  Ca7«/>^<r//,  in  virtue 
of  authority  from  Provofl  Clark,  uplifted  the  rents  of  Canisby  from 
about  the  year    1709,  to   the   beginning   of  177.     From    1717 
to  the  year  17  19,   when  Sir  Patrick  Dunbar  entered    into    pofTeffi- 
on,  it  cannot  be  doubted,  that   Mr.  Clark  continued   to   poflefs  ; 
and,  therefore,  even  if  there  was  no  diredl  evidence  of  his  intro- 
miffion  during  that  interval,  it  would  be  juftly  concluded  from  his 
previous  pofTelfion  being  proved.    There  is,  however,  fatisfying  evi- 
dence of  his  intromiflions  from  i  7 1  7  to  i  7  1 9  ;    imo.  From  a  liim-  No.  i^. 
mons'  at  the  inftanceof  Provoll  Clark,  againft  the  tenants  of  Canisby,  P^S*  ^' 
dated  23d  July  1717  ;  and,   2do,  From  fome  bills  formerly   pro- 
duced in   procefs,    and    particularly    mentioned   in    the   petition, 
which  will  be  under  the  coniideration  of  your  Lordihips   at   the 
fame  time  with    this   memorial.     It    is   unneceiTary   to    add   any 
thing  to  what  is  faid  in  the  petition,  with  regard  to  the  evidence 
arifing  from  thefe  bills.     From  the  whole,  it  clearly  appears,  that 
Provofl:  Clark,  by  his  facflor,  pofTeffed  the   lands    of  Canisby   from 
1709  ;  and  that  the  pofleffion  has  been  continued   down   to   this 
day,  by  thofe  deriving  right  from  him. 

It  remains,  therefore,  in  the/econd  place,  to  examine  what  evi- 
dence has  been  brought  to  prove  Provofl:  Clark\  having  uplifted 
the  bygone  arrears  ot  rent,  due  from  the  date  of  the  decreet  of 
ranking  1(^94,  to  the  commencement  of  his  own  polleilion  up- 
on the  fadory  and  trufl:-conveyances,  1709  and  1710. 

From  the  original  letters  of  Provofl  Clark  to  his  fador  and  ma- 
nager ^r^/Z/^w/ G/w/)/'^?//,  early  in  the  year  171  i,  it  appears,  that 
the  Provofl:  had  a  very  minute  acquaintance  with  the  conditioa 
or  his  tenants  in  Canisby  ;  feems  to  have  furveyed  the  eftate,  exa- 
inmed  the  tenants  ;  and,  in  every  reipeft,  writes  like  a  man  who 
had  been  for  Ibme  time  efl:ablifhed  in  the  poJTe'aioa.  Befides 
fhowing  great  attention  to  the- management  of  the  lands,  he  ap- 
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pears  very  careful  to  recover  all  bygone  rents  owing  by  the  te- 
nants. Thus.  31I  April  171  I,  he  writes,  "  AlTeclionate  coulln,  I 
"  hail  writ  to  you  before  now,  but  that  I  wait  Ibnic  returns  from 
"  E:linburs^h,  which  I  expect  by  the  firft  poll,  and  ihall  tlien  write 
"  fully  to  you.  Toull  get  me  notice  boiv  long  the  Latrd  of  Mey 
"  Jitiu  the  trinJs  :  If  I  mind  rii(ht,  the  tenants  declare  J  it  is  only 
"  t-i>o  years  fince  he  i(ai'e  over  draiving  them^'  <^'C.  And  to  this 
it  inav  be  added,  that  there  is  in  proceis  a  nieirengcr's  receipt, 
for  executing  a  liunmonsj,  in  the  name  of  Cuthbert  ot  Plaids,  a- 
gainll  the  old  Laird  of  Mey^  which,  it  is  more  than  probable,  was 
tor  repetition  of  the  teinds,  concerning  which  Mr.  Clark  (o  anxi- 
ouHy  enquires  in  this  letter.  Again,  7th  May  171 1,  he  writes, 
*'  I'm  very  much  obliged  to  you,  for  the  concern  you  take  in  e- 
"  very  thing  1  recommend  to  you,  and  Ihall  very  gratefully  re- 
"  pav  your  civility.  I  agree ^  that  Patrick  Swanay'j  fon  Poall  get 
*'  ivhat  rhoinis  Groat  poffcffed,  and  endeavour^  if  potjibie,  to  caufe 
"  him  take  Wdliamlbn'j  pojj'c/fton,  for  I'll  not  continue  him  any  longer 
"  in  it.  Ill  lend  you  in.lructions  againll  the  i  If  of  ]fune^  for 
"  profecuting  the  bygone  rejls ;  and  as  to  the  prefent  feniie,  1  by  thefe 
"  aillgn  the  lame  to  you,   at  the  country  price." 

Theic  letters,  and  others  to  the  lame  purpofe,  fufficicutly  fliow, 
that  at  that  time,  provolt  CJark  had  been  Ibme  years  in  polfcrt'ion, 
had  viiited  the  ellacc,  had  made  himlelf  well  actpiainted  wiih  the 
{late  of  the  tcnandry,  and  was  particularly  attentive  to  the  bvgonc 
rells.  It  docs  not  appear,  from  any  letters  or  writings  in  procelis, 
that  clerk  C;;///)/>r// was  in  the  management  prior  to  this  period.  That 
before  him,  however,  ibme  other  perfon  made  clearances  with  the 
tenants,  appears  plainly,  from  a  letter  to  clerk  Campbell  from 
George  MoTX'at,  one  of  the  tenants,  dated,  Canisby,  Oil'ber  31.  1715; 
in  which,  among  other  things,  he  writes,  "  The  tenants  is 
*'  thinking  long  for  receiptb:  They  got  none  for  vicinal  liiicc 
*'  your  entry" 

As,  th-rcfore,  it  is  clear,  that  jirovod  Clark  had  intromiilion, 
prior  tr)  that  bv  IVilliam  Campbell,  and  was  granting  a  faclory  .0 
Mr.  Campbell,  for  profecuting  bygone  rents,  the  qucllion  is.  From 
what  period  Ihall  he  be  held  to  be  accountable  lor  thefe  rents? 

\n<\  here,  ynur  I.ordlhips  will  attend  to  the  particular  circnm- 
Hanccb  in  which  the  defender  (lands.    None  ot  the  original  trullecs 

are 
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are  now  alive ;  and  though  frequently  called  upon  when  in  life, 
thev  alwavs  declined  giving  any  accoant  whatever  of  their  Intro- 
miffions  ;  fo  that  there  is  neither  a  confeflion  or  denial  on  their  parr, 
with  regard  to  theintromiffions  alledged.  None  of  thofe  who  were 
tenants  in  thefe  lands  during  the  period  in  queftion,  are  now  alive. 
An  old  man  in  that  neighbourhood,  who  has  been  examined  as  a 
witnefs  m  this  cauie,  depones,  "  That  none  of  the  tenants  who  pof- 
"  felTeil  IVeJl  Canisby  before  Sir  Patrick  Dunbar  entered  into  the 
"  poffeffion  thereof,  or  their  children,  are  now  living,  io  far 
"  as  the  deponent  knows."  The  only  direcfl  evidence,  therefore, 
which  could  be  obtained  of  the  intromifficn  of  Clark  with  the 
rents  now  in  quellion,  would  be  from  his  papers  and  accompt- 
books,  all  which  came  into  the  poirelTion  of  Sir  Patrick  Dunbar, 
the  father  of  the  prefent  purfuer.  Whether  the  injuries  of  time 
have  deftroyed  any  evidence  that  might  have  afcertained  this  matter, 
or  from  whatever  caufe  they  have  difappeared,  certain  it  is,  that  altho' 
the  memorialifl:  has  exa  nined  the  purfuer,  Mr.  A^c/^/iV  of  Durin,  as  a 
haver,  and  has  been  at  all  due  pains  to  recover  every  document  moft 
likely  toafcertain  this  matter ;  yet,  from  Mr.  Sinclair''s  oath,  it  would 
appear,  that  there  is  not  a  fcrape  oi  paper  left  by  Sir  Patrick  Dunbar, 
which  can  tend  to  iTiow,  who  pofTeflL.l  the  lands  of  We/?  Caniiby, 
preceeding  the  year  1719.  In  this,  furciy,  the  defender  is  peculiar- 
ly unfortunate,  that  although  all  Provod  Clark's  papers  came  into 
the  pofTeirion  of  Sir  Pat'ick  Dunbar^  and  although  the  fadf  is, 
that  Sir  Patrick  himfelf,  a  man  rem  irka  ily  accurate  and  diftincfl 
in  bufuiefs,  intromltted  with  the  viiflual-rent  of  Canisby,  in  right 
of  Provoft  CI  irk,  for  one  of  the  years  between  the  1709  and  1719  ; 
yet  time  ihould  have  cruelly  fwept  away  every  the  leail  bit  of  paper, 
which  might  ihow,  who  poflcfled  thefe  lands  before  the  year 
17^9. 

Although  thus  deprived  of  the  teftimony  of  witnefTcs.  and  of 
fuch  writtea  evidence  as  he  had  good  reafon  to  expect,  yet  the 
memoriallfi;  humbly  hopes,  that,  from  the  nature  oi-  the  trull,  as 
well  as  froai  tlie  re;d  evidence  anting  from  a  chain  of  circumitaa" 
ces,  confirmed  and  fupporced  by  the  proof  and  documents  lately 
recovered,  he  fhall  be  able  to  (how,  there  is  complete  real  evidence, 
that  the  rents  of  C-/;n'jZ')',  from  1694  to  1709,  were  adtuaily  re- 
covered by  Provofl:  Clark. 

And,  in  ihs  jirfl  place,  As  from  the  exprefs  terms  of  the  truft- 
deed,  the  truftees   were  taken  bound  to  render   an  exact   account 

of 
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of  their  intromlfl-ions;  and  that,  nevcrthelefs.  they  failed  to  do 
t  houih  called  upon  judicially  during  thcr  own  hves ;,  and 
d/at  th  i?  uccellors  have  Uill  declined  and  retufcd  to  cxh.bu  any 
that  tiicir  UK.  ,  l-ji,,,.  aenial  ot  any  introm.f- 

i:^:^::^:^^!^^^^^^^  ^^^^-ved  ■.  U.,  therefore,  humbly 
A^mia-d.  whether  any  faaor  or  truftec,  refuhng  to  account  > 
ntided  to  infift  in  the  .c7..  coutraria,  for  payment  of  advances 
"c^^^^^^^^  o  have  been  made  under  the  trurt,  wh.ch  .s  the  nature 
o  the  preLt  action,  and  if  the  prefumption  oi>ntus  ^■'l'^'"' '"' 
rcMtJ    rauoncs,    does     not    apply    as   a   total    bar   aga.nlt    fuch 

"'^Zi  ai.,  As  the  lands  of  Canishy  were,  by  the  ^^"^  .^J^^^'^S 
in  i6od  .duulRed  to  the  reprcfentatives  ot  Provoa  Cutbbct  who 
^ve  e  few  e  .  11  gned  to  -he^ents  from  Ul^tlunday  1694,  it  mull 
f"  ow  tha  te  t  ?r.  i  ;«c.  The  heirs  of  Provoll  Cuthbcrt  entered  into 
rlfl-ion  or  ^X  The  familv  of  .U.v  continued  m  polMo..  ^  or. 
\tio.  The  tenants  poffeired  without  pay mg  any  rents  ;  or.  lajil)  ao,k 
entered  mto  polVdlion.  in  conlc^uence  ot  the  co-eyances  i  ,09 
-md  1 7  I  o    and  exacted  the  bygone  rems  due  from  i  694- 

As    othefiril.  it   feems   extremely    clear,   that  P  .;■/.   h.mfel 
the  lUr  of  Provoft  Cuthkrt,  never  entered  mto  poUclhon.    Provoft 
iuthb    t.  the  original  creditor  and  adjudger  ot  the  clhitc   ot   s\Uy 
1    din     681,  fourteen  vears  before   the  date   ot   the   decreet  of 
a  king.     13'  that  decreet,  his  heirs  or  reprclentat.ves   m  general, 
.re  ,   dcrrcd  in  his  place,  without  mention  ot  any  particular  per- 
son     The   Provoft's    nearell   heir   was    his    grandncphew.    John 
Z'hbc't  of  PlaiJj,  who  was  a  minor   for  many   years   atter   h.s 
^;    nduncle's  death:  His  allans  were  negleded  durmg  h.s  mmo- 
^'Uv       \Vhen  he  came  of  age.  he  was  weak,  mdolent  and  uupru- 
'    nf    and  he  never  made   up.  ,n    his   perlon,  a   title   to   any   of 
hrinbieas  ndiudred  to  ProloR  O./Z./vv/'s  reprclentat.ves  by  the 
f^rStcrcet^  .ank.ng  and  d.vif.on  ;  without   wluch     .t   ,s 
not   probable-,    that,    upon   fo   renvne   an   apparency,  i>e    ihou  d 
havc^atuincd  poirefl-ion  of  lauds  m  the   chllant   county  ot  Cu:L- 

"'tt  is  farther  to  be   remarked,  that   in   all  the  proof  which  has 

been  adduced  in  this  caufe,  there  does  not   nccur.  cuher  any  cv- 

•cr    or  even  tra.luional  account,  that  thele   lands   ever  were  m 

c  poV'ffion   of  /'/,;./..     And,   befulcs  th.s.   .t  .s  to  be  ol.fcrved 

at'tl  ore  have  been  recovered  irom   the   purluer  s  doer,  many  o 
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tlie  accompts  of  Alexander  CuMert,  the  tutor  of  PUU        i    • 
to  the  management  of  his  pupil's  affiirs      Thefi.  '     ,  """ 

compts  of  charge  and  difcharge  betw  x't  the    ounM       jl"''  "" 
down   to  ,6,„  and  i/,o8,  but  make  not  ,],!  I^T   '"'"'"  '"°''' 

t^tTuthoT'txTu^porrt  z^:t  ■'°'^'""-°"  "f  ">^"- 

accordmgl,  took  .om?fte,'::  t^wa  d  1  b  t':,orwSrn7"'  t" 
a..d  the  intimate  acquaintance  wh.ch  .Ly  had  w  th  "«  ""'' 
ment  of  this  tutor,  as  well  as  of  the  curators  of  P/W  ."?«'- 
not  produced  the  fmalleft  evitlenceArftow'lf fhf:  'f^'' ''"= 
m.hy  were  ever  uplitted,  ci-her  by  PlaU,  „r  b'v  ,1,1  T  °{  ^''' 
ever  they  could  .nfallibly  haveLne,  h^Xit^r'  rbeel  th  "ca'r:"'" 

of  f::;*  T^i-dr^ThT,  :r -"r  T\tr''7 -r- 

E,rl  of  0„„,.,,,   tor  the  laLTp^r  :afeJ''by'rm''";,'^T;|;= 

t'"d,i:>Ttt:/.f*(:-,/-^-- 

either  of  rhem       T)  ^  ', ''  ".°  \>^y^-^^^^   had    been  made  by 

upon  payment      Thr-  r.^•^  ^      ^  '^  ^^''^''^'  purcha(ers, 

F    i  paym.ent.      i  ne  petition  was  accordin^Iv  rcfnfpd       Tk;. 

Stm'th'ernterS^  "f"  ■°'"'",-.'  "^    -^^^y  ^aTd 
h.m«   had";Ter°;^t^;,\t;; 

-ade^^rti't^i:^^:,-;'"'  ''f -'t  "^= '"""'-  ■--'--ly 

judged,  all  the  alorefitd  ,    k    ;       .    '  '"'^    '""■■"«    '''"eupon    ad- 

i.|  of  the  f  btr  t  S:£  :r.^/^r""^'^ '—'  ■">- 
made':;  i";  ;rr 's''::  "/^  r"'"'^'-'  -^^  "-=  »'y  ""^^  ^^ 

^o  that  the.  truaee,  z^z^')^:::'^,:^  '^^t:; 
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this  cafe,  had  no  title  upon  his  apparency  ;  for  although  it  Is 
true  an  apparent  heir  has  a  good  ri-ht  to  contuiue  the  polklhon 
of  his  ancertor,  yet  here,  provoft  Cuthbcrt  never  was  in  poaclhon  ; 
and  even  when  thefe  lubjeas  were  adju.lged  to  h.s  reprcfeuta- 
lives  it  was  fo  in  general,  withour  fpccityu.  ^  who  thele  reprc  cn- 
tarives  were;  io  that  it  was  ablolutely  rcquiiite,  to  eltaDlilh  a 
title,  by  Icrv.cc  or    adjudication,  before   any    poUclhon   could    be 

obtained.  ,  ,    ,       ni  ■  i   ^ 

It  has  been  obferved,  that  the  firft  deed   granted   by  PhuJs  to 
Jnncs  and  Uark,  was  a  faaory,  datc.l  15th  Aw^ujl  1709,  ^vh^ch    is 
in  uroccfs,  and  fpcciallv  empowers  his  truilccs  to  intromit     with 
"  all  debts,  I'ums  of"  money  whatloever.  and  others,  any  manner  ot 
"  way  due  and  addebted  to  me,  whether  heritable,  real,  or  movea- 
"  ble    by  an  noble  and  potent  Earl,  George  Karl  of  Cromarty    Sir 
•'    lamc/Sincliir  of  My,  and  the  .tenants  and  poneflorsof  the  hmds 
"   of  EasTc-K  Cimsby,  fomctimc  belonging  to  the  faid  Sir  James 
"  Sinclair."   Wy  the  decreet  i  694.  there  were  adjudged  to  the  heirs  of 
ProvoaO/Z/Ar/,  the  lands  of  C..7N//n',  holding  ot  the  crown,  which 
dillinguilh  them  from  the  lands  of  Ea'/lCa.ish,  which  held  of  the 
bllhop of  Caiihncfs.    So  ignorant, however,  was  PLvJs  in  i  709,  whe- 
ther the  lands  adjudged  to  him  were   Eajl  or  IVeJl   Canuhy,  that, 
in  the  fadlory  jult  now  quoted,  hecalls  them  the  lands  of  Lal{-La- 
iiisbr      The   trullees    foon   informed    themlelves   better;    tor,    in 
their  adjudication  upon  the  truil-bond  i  7  i  o,  thefe  lands  arc  Ipc- 
ciallvdenomlnated  the  lands  of  JVcJl-Cmishy,  which  is  their  true 
defcription.     Bcfidcs   this   circumllancc,  the  abovc-recited  claule 
of  the  fartorv,  fcems  plainly  to  import,  that  Phuds   himfelf  IkuI 
never  recovered  the  bygone  rents  ot  thefe  lands,  and  thar  he  was 
even  uncertain,  whether  they  v^ic   in   the   natural    pondhon   ot 
Sinclair  of  Mcy,  or  in  the  1  ollelhoa   ol   tenants.      It  he   iiad    ever 
uplifted  any  of  the  rents,  he  would  have  probably  mentioned    in 
this  fadory,  the  particular  period  from  which    he   authoriled  his 
trullees  to  receive  them  :   Me  meniions    them,  however,  m  genc- 
r  il    and  puts  them  in  the  fame  clafs  with  the  debts   due  by  Lord 
OomarlyMxdU Ibjler,  which,  it  lui.  been  ihown,  had  not  then  been 

^'%olning,  therefore,  all  thcfc  clrcumaances  together,  there 
fccms  good  rcafon  to  conclude,  that  PlaUs  never  entered  into 
poUellion,  or  uplifted  any  of  the  rents  of  the  lands  ot  Camsby. 

zJo,  There  feenib  as  much  rcalon  to  conclude,  that  the  family 
of  Sinclair  of  Mcy  did  not  coiuiiuic  in   poileaion   of  them  after 
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the  decreet  of  ranking  and  divlfion.  It  is  a  well  known  fa6t, 
and  will  not  be  difpvited,  that  the  judicial  fale  of  the  eftate  of 
Mey  was  managed  and  conducSled  by  the  Earl  of  Cromarty,  in 
concert  with  the  family  of  Mey,  with  which  he  was  nearly  con- 
nected. Immediately  after  the  purchafe,  the  Earl  reconveyed  to 
the  family,  the  greatell  part  of  the  Cailhnefs  eftate,  under  a  ftri(51t 
entail,  under  which  they  polTefs  to  the  prefent  day.  As,  there- 
fore, the  fale  was  a  meafure  concerted  for  the  benefit  of  the  fa- 
mily, and  as  they  willingly  gave  up  the  lands  of  Weji  Caiiisby,  in 
extin(5tion  of  the  balance  of  Provolf  Qithberi's  debt,  without  a- 
ny  iiich  demand  being  made,  it  is  by  no  means  likely,  that  they 
iliould  with- hold  the  pofTeffion  from  the  perfon  to  whom  the 
lands  were  adjudged.  The  family  of  Mey,  after  the  fale,  confi- 
dered  the  difpofition  from  the  Earl  of  Cromarty,  as  the  fole  title 
to  their  eflate  :  And  accordingly,  in  a  tack  from  the  Laird  of 
Mey  to  the  minifter  of  Canisbf,  in  1697,  which  is  in  procefs, 
it  is  exprefly  narrated  as  their  title.  Ic  is,  therefore,  not  pro- 
bable, that  they  would  aflame  the  poirefTion  of  the  lands 
of  WeJl  Cmiisby,  which  were  not  comprehended  in  the  Earl  of 
Cromarty  i>  diipofition,  but  adjudged  to  another  perfon.  And 
further,  to  fhow  that  the  tenants  could  not  be  obliged  to  pay  to 
any  other  perlbns  than  thofe  having  right  by  the  decreet  of  ranking 
and  divifion,  a  procefs  of  multiple- poinding,  which  was  brought 
by  the  tenants,  is  repeated  in  the  procefs  of  fale  and  divifion, 
and -conjoined  therewith,  and  decreet  pronounced  therein  accord- 
ingly. And  in  confirmation  of  all  this,  Mrs.  Margaret  Sinclair, 
an  old  lady  of  that  country,  aged  84,  depones,  "  That  flie  docs 
"  not  think,  nor  did  flie  ever  hear  that  thefe  lands  were  poflcifed 
"  by  any  of  the  Lairds  of  Mey,  fince  the  lale."  And  Sir  John 
Sinclair  of  Mey,  after  having  carefully  fearched  his  family-papers, 
the  rentals  of  his  eftate.  accompt-books  with  factors,  <^'C.  be- 
twixt 1696  and  17  10.  being  examined  as  a  haver,  has  deponed,  that 
he  could  not  difcover  any  evidenceof  their  pofTellion  or  intromiilion, 
with  the  lands  of  Canisby,  during  that  period.  Indeed,  the  circum- 
llance  above-mentioned,  of  Provolt  Clark's  enquiring  fo  particu- 
larly, how  long  the  Lairds  of  Mey  uplifted  the  teinds,  feems 
pretty  plainly  to  import,   that  he  did  not  uplift  the  rents. 

3/.20,  That  the  tenants  themfclves  ihoul.l,for  no  leis  than  fixtceu 
years,  be  allowed  to  poffefs  the  whole  eilate  without  paying,  or 
being  afterwards  made  accountable  lor  a  Ihilling  of  rents,  is 
furely  a  moft:  improbable    fuppofition.     That  they   did    not    pay 

theii- 
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their  rent,  either  to  the  reprcfcntatives  of  Provoft:  Cuthbtrt,  or  to 
the  family  oi  Mo.,  has  been  already  ihowii.  Ami  it  is  further  ro 
be  obferved,  that  one  of  the  defender's  own  \vitnein."s.  George 
Mo7vat,  lately  examined,  depones,  *'  That  the  deponent  heard 
*'  Ibme  old  tenants  in  the  lands  of  JVcft  Canisby,  particularly  Pe- 
"  ter  Sivany  and  Thomas  Duniut  fay,  that  they  were  for  I'cveral 
"  years  that  they  paid  no  rent  out  of  thefe  lands  :  They  men- 
"  tioned  feven  or  eleven  years,  the  deponent  does  not  recolL'(fl:, 
"  wliich  was  before  Sir  Palrick  Dunbar  got  poflcirion."  And 
Mr.  'James  BroJie,  luinifter  of  Canisby,  depones,  "  That  he  heard. 
"  fome  of  the  tenants,  and  fome  other  people,  make  mention  of 
"  Innes  of  Bor/uin,  Culhhrrt  of  Caji/chill,  and  Provolt  Clark,  as 
"  having  had  Ibme  co:y  i  xlion  with  thefe  lands,  before  Sir  Patrick 
"  Dunbar's  time;  and  that  the  deponent  heard  them  fiiy,  that  for  a 
"  certain  number  of  years,  which  fome  of  them  called  eleven,  fome 
"  thirteen,  ami  one  of  them  fixtecn  years,  that  they  paid  no  rents, 
*'  which  was  likeways  before  Sir  Patrick  Dunbir's  time."  That 
thefe  years  during  which  they  paid  no  rent,  mult  have  been  before 
1709,  when  CA;r/:  entercil  into  polfefljon,  feems  plain,  from  the 
clear  written  evidence  above-ltated,  of  his  regularly  uplifting  the 
rents  by  a  fa(flor,  from  his  entry,  to  17  19. 

The  queftion  then  is,  Were  the  tenants  made  accountable  for  the 
bygone  rents  by  Provoft  Clark  when  he  entcrctl  into  (lotfeflion  ? 
or,  Were  they  never  called  to  account,  but  fullered  to  pocket  them? 
Ihat  the  former  was  the  ca(e,  may  be  jullly  concluded,  troni  the 
following  circumftances. 

iw.'c,  Thereare  in  proccfs,  two  bills  drawn  upon  two  of  the  tenants 
for  the  rents  i  7  18  and  1717,  by  the  faclor  tor  Provolt  Cl,irk  ;  anti, 
at  the  fame  time,  it  appears  from  the  decreet  of  divifion,  that 
thelc  two  tenants  were  polTcilors  in  the  years  1^194,  and  169^: 
And  the  fame  thing  appears,  trom  the  lilts  of  tenants  mentioned 
in  the  whole  of  ll'illiam  Ca/npl'cU's  clearances  witii  them,  and 
in  the  letters  between  ium  and  Provoft  Clark.  It  is  hardly  to 
be  (iijipofed,  however,  that  thefe  very  tenants  would  have  been 
allowetl  to  continue  in  poilclTion,  if  they  had  not  paid  up  their 
bygone  rents. 

2(Jo,  Prom  provoft  C/aik's  letter  to  his  factor,  Clerk  Cani/>bc//,  da- 
ted 7th  May  1711,  wherein  he  writes,  "  Pll  lend  you  inllructions 
"  ngainft  the  I  ft  of  lunr,  for  prf)fecuting  the  bygone  relts  ;"  his 
attention  to  recover  every  thing  due  by  the  tenants,  molt  cle-trly 
ap[»cars.  And,  from  anuUi;r  Idler,  dated  jd  Jjjril  171 1,  where- 
in 
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in  he  writes,  "  You'll  get  me  notice,  how  long  the  Laird  of  Mey 
"  drew  the  teinds  ;"  the  accuracy  with  which  he  examined  eve- 
ry thing  relative  to  the  ftate  of  the  lands,  before  his  own  entry, 
is  fufEciently  manifeft. 

3/zo,  Provoft  Clark,  and  the  other  truftee,  Iniies,  were  exceedingly 
alert  in  getting  poffeffion  of  every  fund  belonging  to  Plaids.  In 
17 1  o,  we  find  them  petitioning  the  court  of  feffion,  to  have  Lord 
Cromarty^s  bond,  and  William  Innes's  bond  regiftrate.  When  they 
failed  in  this,  becaufe  Plaids  had  no  title  in  his  perfon,  they,  with 
all  difpatch,  proceed ;  and,  upon  a  truft-bond  for  50,000  merks, 
adjudge  from  him  his  whole  fubjeds.  So  early  as  the  6th  and 
24th  No'vembcr  1710,  they  get  payment  of  the  fum  due  by  Willi- 
am Innes,  and  Sinclair  of  Ulbjler,  as  is  eftabliflied  by  evidence  in 
procefs  ;  and  the  title  by  which  they  conveyed  that  debt  to  the 
purchafer,  with  confent  of  Plaids^  was  the  adjudication  on  his 
truft-bond  in  'July  preceeding.  There  were  various  circumftances, 
unneceflary  to  be  mentioned,  which,  notwithrtanding  fome  at- 
tempts made  to  that  purpofe,  prevented  their  getting  payment  of 
Lord  Oomarty'^  debt,  before  CaJlUhill  brou;,;'u  the  procefs  of  compc 
and  reckoning  againft  them,  in  the  1713;  particularly,  certain 
counter-claims  founded  on  by  his  Lordlhip :  But  their  anxiety  to 
recover  payment,  is  fufficiently  evidenced  by  their  petitioning  the 
court  to  have  his  bond  regiftrate.  It  has  been  already  Ihown, 
that  Provofl:  Clark,  alter  the  truft-conveyance  immediately  took 
poireffion  of  Canisby  ;  and,  when  his  anxiety  and  attention  to  make 
it  turn  to  the  utmoft  accouiit,  and  all  other  circumftances,  are 
confidered,  there  feems  little  room  to  doubt,  that  he  took  care  to 
exacfl  all  bygone  rents  due  by  the  tenants. 

Such  is  the  evidence,  from  which  the  defender  humbly  appre- 
hends, it  is  juft  to  conclude,  that  Provoft  Clark  recovered  the  by- 
gone rents  due  from  1694  to  1709.  If,  indeed,  the  purliier 
could  fliow,  that,  during  that  period,  the  rents  were  uplifted  by 
fome  other  perfons  than  Mr.  Clark,  it  would,  no  doubt,  over- 
come this  evidence.  But,  if  that  is  not  Ihown,  it  is  apprehend- 
ed to  be  juft  to  conclude,  that  he  did  recover  them,  and  muft: 
therefore  be  held  accountable  for  them. 

The  purfuer  has  repeatedly  argued,  that  by  the  terms  of  her 
author's  original  truft-right.  flie  is  not  liable  for  omiffions,  but 
only  for  adlual  intromiffions  ;  and  ihe  therefore  contends,  that 
fhe  cannot  be  accountable  for  thefe  rents,  except  in  io  far  as  the 

F  defender 
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defender  fliall  inflrudt  the  extent  of  her  adlual  intromifTions  thcre- 
^vlth.  But  the  quertion  hero,  is  not  with  refpedl  to  any  ncgledl 
or  omilTions  upon  the  part  of /tines  and  CLi/k,  but  merely  whether 
there  is  fatisfying  evidence  of  their  poilcnion  or  intromilljon.  In 
place  of  difcovering  any  mark  of  omiil'ion  in  thefc  trullees,  there  is 
plainly  fhown  the  mort  anxious  attention  to  get  pollclllon  of  eve- 
ry pofTiblc  fund.  If,  indeed,  the  purfuer  would  Ihow,  that  they 
omitted  to  recover  the  bygone  rents,  or  that  they  fuffcred  fomc 
other  perfon  to  run  away  with  them,  even  without  any  title,  that 
^vould  be,  properly  fpcaking,  an  omilFion  or  neglc«fl,  Vor  which 
the  terms  of  their  truR-right  might  cxecm  them  from  being  ac- 
countable. But  the  memorialilt  apprehends,  that  the  prcfent 
quertion.  with  refpe<5l  to  the  proof  of  their  poflellion,  or  intro- 
niiirion,  falls  to  be  determined  by  the  common  rules  of  evidence; 
and  that  the  particul.ir  terms  of  their  truft-right,  with  regard  to 
omilTions,  cannot  have  ;iny  influence. 

The  purfuer  lias  allcdged,  that  the  right  granted  to  Inngs  and 
Clark,  w^s  a  right  in  Jecur'ity  otily,  which  did  not  oblige  them  to 
enter  into  polll'lfion,  and  has  relied  much  upon  the  prcfumption 
arifing  from  the  nature  of  her  right.  In  the  humble  apprchen- 
fion  of  the  mcmorialirt,  however,  the  nature  of  their  right  af- 
fords the  flrongell  reafon  to  prefumc  their  having  aduallv  poilcf- 
fed  thefe  lands.  The  nature  of  thcfc  conveyances  has  been  fully 
fct  forth  and  explaineil  in  the  beginning  of  this  memorial.  In 
place  of  being  rights  in  Security  only,  they  are  mere  fa<florlcs, 
each  of  them  containing  the  provifion  of  a  falary,  and,  confi;- 
qiiently,  importing  an  obligation  upon  the  trullees  to  intromit 
with  the  ful)je(fls  difponed.  They  contain  farther,  an  obligation 
upon  the  iruftecs  to  communicate  to  PLiiJs  the  cafes  or  compofi- 
tions  which  they  Ihould  obtain  at  tranfading  with  his  creditors  ; 
and  one  of  them  contains  an  cxprcls  obligation  to  bring  the  fub- 
jeJl  of  the  apprifings  againll  the  eflatc  of  Mey,  to  a  period  and 
conclufion.  cither  by  a  friendly  agreement,  or  by  inteniin'r  and 
f.  liowing  fiirth  a  legal  proccfs  agnind  all  parties  concerned*^  be- 
twixt and  the  l  7  lo  ;  and  the  lands  of  Ctnisly  are  furrly  part  of  the 
fubjccls  of  thele  ap|)rirmgs.  Hcfidcs  all  this,  thele  diilcrcnt  deeds 
aiuhorife  the  inilli.-es  to  retain  the  payment  of  the  funis  which 
t'icv  ll.onld  advance,  cither  to  7*/^//// him  (elf,  or  in  payment  of 
lii:>  di.b:>,  cut  of  the  firil  ..nd  r.-ulit  (1  i^:'  r'  ■  ir  ;.  "-ir.iilions.     It 
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is  not  therefore  prefumable.  that  they  would  have  made  Intro- 
miffions  beyond  the  funds  in  their  hands 

From  the  accomprant's  report  and  the  evidence  in  procefs  it 
appears,  that  none  of  the  advances  for  which  they  demand  cre- 
dit were  made  before  the  year  1709;  and  it  appears^that  the 
whole  of  the  pnncipal  fums  which  they  at  anytime  Llvanced 
dd  not  much  exceed  8000/.  Scots,  ftatmg  their  advances  a"  the 
full  amount,  mdependent  of  any  eafes  they  might  have  Jot 
which  the  defender  IS  now  difappointed  of  the  Opportunity  of 
inv  ft.gating.     On  the  other  hand,  it  is  proved,  they^got  paymen 

W  r  u  T  '  !'  '''^^^  '°  ^"^P^*^'  ^^^^  ^bout  the  fame  time 
hey  fold  and  got  the  price  of  fome  burgage  tenements  belonging 
to  Plaids,  m  the  town  of  /nvcn:,/s,  although  the  defender  ha! 
not  been  able  to  bring  legal  evidence  thereof.  It  has  been  '^^^ 
ved  that  m  1709  provH>ft  Clark  got  adual  polTeffion  of  the  la^nds 
of  Canuby;  and  it  is  hoped,  there  is  likewife  fufficient  evidence 
?nr.M.  r^  T'^"''."^  '^'  ''''''''  °f"  ''^'  ^"^  ^'-^  ^69..  Be! 
fundf  i?lr'  '^r^f'"'  "^^^^  ^"5^  ^^^^"^^«  f°^'  ^^-"^^.  they  had 
extent  n^  rh  7  r'^''  "°1°">  ^^"^^  ^°'  ^"^  '^'^  ^^^^^ding  the 
extent  of  thefe  advances  :  And  therefore,  confidering  all  thelcir- 
cumftances,  together  with  the  nature  of  their  right,  it  is  humWv 

[uar'^ad     "  ''%^T^  Fell-Ption  of  their  ad%a'nces  being  ac^ 
U  ally   made   out  of  the  fubjeds   in    their  poffeffion,  muft  apply 

Iturf  :  ^h"  '  "1'  "  P'^^^f -y  Prefumption  anfing  from'fhe 
nature   of   their  nght,    againfl   their   poITeaion   of   the   lands    of 

tt;'th;v  nof '  r'^Vr/V^  '^  '^""^  ^^^"-  clearly  concluded 

thP^l '  ft  ""'^""L  ""■'"  T  '""'^  circumftantiate  evidence  to  have 
that  henrT  '"  u'"'  ^"f'""'  ^^  is  apprehended,  however, 
that  the  proof  upon  the  part  of  the  memorial.ft,   will  be  required 

nr.;^^  V   ""'f^'"'  '"   proportion  to  the  d.ftance  or  time  of  the 

o  be  :^a-ned  Tr'^  ^".'  ''''  "^^^^^  °^  ^'^  ^^^^^^^  P'^^-'^ 
fh.nrn.      T  ^''^'  ''^^'"^  ^°  '^'  intromiffions  of  the  very  di- 

caufe^no  ]i  "°"r"'  ^"^f '°"  ''  ^'^''''^'  ^^  ^^  ^o  he  found,'  b  - 
of  tte  n  f  r  ';  ^^''r'^'  ^''''  difappeared  by  the  injuries 
°t  i^  be  n  n  1  '^'"°"^^'^  '  ^'""^'^'^'^  °^"  different  hands,  i^uc 
It  has   been   proved,  that  neither  the  family  of  AJej  continued  ia 

poilefliou 
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A- A    731.;  h  pvrr  enter  into  rofTefrion  ;  that  the  dc 

the  trunecs  i  that  one  «  ""-  ,      j     f^^^j^r  upon  .t,  af- 

to  poffdT.on  ;  that  he  vihted  ''^^  ="»'^'  '  '^^  ^„a  „„j,„o„  „f  the 
,cr  having  "nnutely  en<,u,  eJ  ''"°''= '''=/" ,,  ,,„  „cT,vuv  to 
tenants  and  bygone  P°''''';;"-^""''„;.",™at  he  granted  a  Ipeci.l 
make  it  turn  to  the  uimoft  »"<"""■'''"', J,,,  propo led  to 
faaory  for  ptofecut.ng  the  ^^R'''' [Z\trMM:.  we  find  the 
Jo  lo,  if  that  n,oald  be  "'=«'^'7rV  i  i ,  ,  8  and  .  7  9,  that  were 
fame   tenants  "ntmnn.g  to  poUef^  u        ■  8     "      T^^J.^^^^  „„. 

in  poffeffion  ,n    Um    '^"''„  ;«,„,:", ants  had  pa.d  up  the  by 

'g'::r;en't:T  »:"    t.  piot"  «..*  ^as  the  pet,o„  to  .dton.  the, 

"Xrif-thcre  mould  appear  anv  ^"^"'^rj^^:'^^^  ^1 

r^-::a'o;^:^s"ur^^,r:fap^:^:"-^^ 

,„r:;>sl-ci;e!:,Xncen.^nt,ng«a„,na^^ 

g,„ce  of  »;;;c'M-;V',  «  „^,^';i:  ,';tl,"e' „«.•  tea  upon  the  par- 
;:«:  :::,:'bcr  n^^h^ent.  m  the  pre^.t  ca^  .  ,s  iubnutte  . 
whether.  ,f  there  is  any  -'«"-"  ^■^J",";'delt^,pon  the 
fuller  thereby,  ^vho  ''fy'^f;^^'°  o  tuore  than  fi.ty 
cute  of  «-■;'■:;,  •-;;^^  r^nt;  and  his- authors,  by  the.r 
'dm"n«  a  at-tentiint  to  maUe  .t  c.Vca„a,,  would  now  en- 
';eafourtodepnvethcmoft.^rjt,rtae-,u,r,t,  ^^^^^  ^^,^^^_   ^ 

"'i^-r:e-^;^«3^,p^--^:;rn::^r 

I,..,,  authors,  "■«'•"•„■;.',,,„„•,  ,„„K.mun   of  Cm.h  fr-n; 

r;:;;:;.;n:;,';n;d':.t".t'»:vi,n,p.,nnpoiub.etoueny.Th.sco„dua 
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is  the  more  inexcufable,  that  (he  is  the  daughter  and  univerfal 
difponee  of  Sir  Patrick  Dunbar,  and  in  poffeffion  of  all  his  papers, 
as  well  as  the  papers  of  Provoft  Clark.  Notwithftanding  all 
■which,  fhe,  from  the  beginning,  refufed  to  give  any  account 
of  charge  and  difcharge ;  evaded  the  appointments  of  the  court 
to  that  purpofe ;  and  ufed  every  poflible  method  to  hurry  on  the 
final  decifion,  in  order  to  prevent  the  defender  from  bringing 
that  evidence  which  he  has  fince  obtained. 

By  the  decreet  of  ranking  of  the  creditors  of  Mey,  the  heirs  of 
Provoft  Cuthbert  were  ranked  on  the  price  of  the  lands  purchafed. 
by  Sinclair  of  Ulbjler,  for  thefum  of  1075  /.  12  j.  4  ^.  Scots,  with 
intereft  thereof  from  Whitfunday  1694.  As  the  truftees,  Innes 
znd  Clark,  had  uplifted  this  fum  in  17  10,  the  defender  infifted, 
that  the  purfuer  fhould  be  charged  therewith.  This  the  purfuer 
violently  oppofed,  denying,  with  great  confidence,  that  the  tru- 
ftees had  intromitted  with  it  ;  till  at  laft,  the  defender  had  the 
good  fortune  to  difcover  the  conveyance  of  this  debt  by  them 
to  Ulbjler,  upon  payment,  dated  6th  and  2^\.th  No-uember  17 10. 
In  like  manner,  Ihe  has  been  pleafed,  very  pofitively  to  deny  all 
poffeffion  of,  or  intromiffion  with,  the  rents  of  Canisby  before 
17  19;  whereas,  it  is  now  clearly  inftrudted,  by  written  evidence, 
that  Provoft  Clark  had  poffeffion  from  the  date  of  the  truft-con- 
veyance  to  17 19.  Thefe  averments  of  the  purfuer,  when  now 
fo  clearly  contradicfled,  muft  appear  the  more  extraordinary,  that 
her  father,  Sir  Patrick  Dunbar,  who  was  a  man  of  great  accura- 
cy in  bufinefs,  and  intromitted  with  the  vidual-rent  of  Canisby, 
by  authority  from  Provoft  Clark,  for  at  leaft  one  of  the  years  be- 
tween 1709  and  171  9. 

The  purfuer  gave  in  a  paper  of  two  or  three  pages  to  the  Lord 
Ordinary,  containing  fome  obfervations  upon  the  proof  lately 
adduced  ;  but  they  are  of  inch  a  nature,  as  hardly  to  merit  a  fe- 
rious  refutation.  It  is  pretended,  that,  at  any  rate,  flie  can  only 
be  liable  for  the  precife  fums  mentioned  to  have  been  received  in 
Provoft  Clark's  lefers  to  his  fadtor,  Campbell ;  but  the  purfuer 
forgets,  that  the  ohje<5t  of  the  proof  at  prefent  under  confidera- 
tion,  is  not  the  extent  of  the  rents  of  Canisby,  but  the  fixing  Pro- 
voft Clark  to  have  been  in  the  adual  poffeffion  ;  which  will  ne- 
ceffarily  make  him  accountable  for  the  whole  rents,  whatever 
their  extent  might  be.  It  is  faid  farther,  that  there  is  reafon  to 
preiiKiie,  thefe  rents  were  paid  over  to  Plaids  himfelf,  becaule,  in 
one  of  the  letters,  Provoft  Clark  fays,  "  Being  to  ftate  accompts 

G  "  Ihoitly 
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"  fliordy  with  John  Cuthbert,  you  will  fend  mc  a  particular  ac- 
"  compt  of  the  payments  you  have  made  me  of  the  rents  of 
Pr.  r-  ;.  "  Ccnisbj."  The  purfucr  does  not  advert,  that  this  letter  is  da- 
ted in  17  14,  ^nd  that  this  paflage  relates  to  Qijllc hill's,  proce(s  of 
compt  and  reckoning,  which  had  been  railed  in  17  15.  Befides, 
there  is  evidence,  that  in  1713,  Plaids  had  been  imprifoned  at 
jiberdicn;  and  there  is  no  appearance  of  any  payment  or  advance 
made  to  him  by  the  trullees,  pollcrior  to  that  period,  having  on- 
ly obtained  his  liberation,  by  pledging  CaJiUbill's  back-bond  with 
his  incarcerator. 

To  conclude,  therefore,  it  is  humbly  hoped  that  your  Lord- 
fhlps  will  be  fatisfied,  upon  a  review  of  the  whole  circumftances 
of  this  cafe,  that  everv  1:  :I!ing  advanced  by  thefe  trullees,  was 
out  of  the  eflecls  of  PA. ...  ,,  which  they  got  into  their  polfellion. 
If  that  had  not  been  the  cal'e,  and,  if  it  had  not  been  undcrllood, 
that  their  intromilfions  even  exceeded  their  advances,  a  fecund 
trurt-right  would  not  have  been  given  to  CaJlUhill  fo  early  as 
1713,  to  call  them  to  account,  and  to  oblige  them  to  denude: 
Nor  would  Cajlkhill,  fo  quickly  as  he  did,  have  brought  his  pro- 
cefs  againft  them,  antl  have  ulcil  inhibition  and  arrellments  up- 
on the  depending  aiflion.  If  it  had  not  been  from  a  conli;iouliiLrs 
of  being  greatly  overpaid,  and  from  a  defire,  it  poflibie,  to  keep 
quiet  and  unmoleUcd  ponVflion  of  Canisby,  and  the  other  fubje<5ls 
tlu-y  had  got,  thefe  trullees  would  not,  tor  i'o  long  a  time,  have 
iicgleclcil  to  purfue  for  this  debt  due  by  the  Karl  of  Cromarfy, 
nor  would  they  have  allowed  the  defender's  author  to  pro- 
ceed, without  interrujition,  to  get  that  claim  fullained,  and 
10  veil  the  right  to  it  in  his  perfon.  The  purluer,  trull- 
ing  perhaps  to  the  intromi (lions  of  her  authors  being  for- 
g(jt,  has  at  length  been  hardy  enough  to  attempt  to  reco- 
ver the  debt  upon  Cioviarty,  by  wrelling  it  out  ot  the  polleflion 
of  the  defender.  But  it  is  hoped,  that,  notwithilanding  the  great 
tliilancc  of  time,  and  the  care  of  the  purluer,  to  conceal  every 
thing  with  regard  to  her  author's  intronnllions,  they  will 
Ivitliticntly  appear,  and  will  fully  Uiow  how  little  foundation 
....  ,,.  ;.  t,.,-  tin;  prcfent  aiflion. 

In  rcJi-cH  ii'hereofy  &c. 

IIOBLR  I      c;UL.LEN. 
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Copy  of  the  Writ!n<rs  found  in  tlip  T!»„  r       • 
tran<n.t.ed    to   this    Procefs  b;  .he   sSft^'f 


Aff  Coufm, 


I  ^^^  w^it  to  you  before  now.  but   tha^   T   x^  v  r 

;*     from    Edinburgh,     which     f    exn.A    K      T"'  J"""^  returns  A,„. ct.  ., 

fhall   then  write   fSlly   to   you        SL.I       "    ^^"    P"^^  ^    ^S^^:??- 

^/^^    laird   of  Mey  dreL   thIZn  >s      Tf  V  '  7   "f '^^'  ^'-^   ^'^      ^°-^' 

declared  .V  ^.,  only  t-wo  yJlncc  he       '""^  "^^''    '^^^  ^^'-«'- 

6t.  •;  y^^r-sjtncr  he  gave  over  dravoing  them, 

AfF.  Coufin,. 
T'M  very  mucK  obWd  to  vou  for  ^Tl^  nr. 

^     ry  thing  I  recommend  toTou   and  irall'"'"  ^°"  ''Y  "^  eve.  b..  .  r>i.. 
yourcwility.     I  agree,  that   IZlT^.^^JZe'^TT'' ''^^^^^^^ 

Wtihamfones  pofejwn  ;    for    I'll   not    r    l^      '  '''"■^'   ^'""  ^""^^ 

the  bygone  refls  :  And  as  \o  he  n' efent  i  ^""%  ^f  profecutmg 
%n  the  fa.n  to  you,  at  the  country  t^'e  Tl  \  p^  ^'^'^'  ^^- 
an  anlwer  to  your  joint  letter,  ^c.     ^       -""^  ^^"'i  Bowermadea. 

SIR, 

SIR, 
I  'wal:;rTetlS';°™",^*-=  P--*'  Sees  n>oe.  .,„„„„,. 
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/,      I  fliall  fend  you  a  formal  faaorv  to  comnr  with  the  tenants, 
and  to  receive  what  money  they  have  been  offering  )ou,  &c. 

A>„.c.K.o  T  Told  you  when  vou  was  here,  th.t  you  (hould  fell  the  viaual  In 

xvii, Cartel.  1     J        ,;     ^    ,^g  ,e,,^nts  ot  Cannilbas  to  chc  S.elt  availe  ;  and  I  do 

"•^- v'-  now    bythefe.  impowcr  you  to  .ell  the   lame    noc  do.^nng   but 

y<,u'l  draw  as  much  for  u  as  the   viclual   ot  that    paiuh   lell.    at, 

6v. 

SI  P 
D,u».oD-.«o  T-Hp/wine  cannot  he  fold  cheaper  than    i8   lbs.  the  red    and 
fr.':.^;"::!  ",6  Ibs.  tlK  wh.te.     I  airure  you.   d"  any  ocher  got  .t  cheap- 
'""'"'     er    vou'd  ^et  it.      The  term  of  payment  is  hx  months  ;   fo  that  if 
vou  enchne  for  any.  fend  ane  order  to  kn.\  you  what    you    want 
L  above.-I  cannot  get  a  boat  ;  but  doubt  not  there  n.ay   be  one 
eott  about  you,  or  in  O-kney  ;  audit  the  tenants    m   Cann.lbay 
f,rocu  e  one!  I'll  pay  the  fraught  at  a  rcalonable  rare,  effc.ru.g  to 
To  Mis    and  wdl  provide  them  in  the  tnuber  and  bnk  you  wntt 
of;  and  acquaint  me  immediately  it  a  boat  can  be  got,  a-c. 

Aff-  Coufin, 

D,..o.oD-.u„  T  Am  vcTv  well  plcaf-'d  wcth  the  bargain  vou  have  't^=*^e   of  the 

S:r.n";.I  ^:"-^,,,  in  Cann.nuy.  and  (hall  never  doubt  but  you   thai!    al- 

'  v..avs  doc  profitably  for  my  intcrdt,  as  you  may   depend  I  would 

doe  for  you.  &C.-U  the   tenuus   of  Canniiby    had  come   here 

"vi:h  a  boat,  as  you  wntt,  1  had  booght  them  lome  tunber.  o.. 

SIR.  .   .  .    ,  r 

n-    .  D-.,--\70U  have  been  mifinformcd  as   to  my  quumg  my  nglit  of 

rrr .r-  Y     Wc-fter-Cannilbay.     I  wdh  I  had  a  good  merchant  tor  .t.  tor 

"*""    I  think  Mr  Cuthbert  will  never  be  my  uK-rchant       Pray   acqnamt 

L     "ho  intormed  you;  and  if  you  have  rcce.vod  any  ot  the  rents 

W    and  111  fend  you  a  rccc.pt  fur  the  la.ne.     1  defign  to   fee 

rcnut    r.  and  1  II    cn^.  I  of  friends,   to 

Cc  tCt  L'ul-mc.l  .a  better  otder  than  I  could  have  done   Inther- 
to,  &c. 

SIR. 
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SIR, 

Have  received  from  the  port,  five  pounds  ten   flilllings  Ster- Aiex  curk  to 
line,  which    I'll  allow   you   at  comptiiig :  I  wonder   that    you  j„ne22.'^i7ti. 
Ihould  refufe  what   money  the  tenants  offered  you  ;  for,  whoever     ^o. ix. 
•would   receive   it   from    you,  fl~.ould    thank  you,   that    it  did  not 
lay    in  iheir   hands    to   be   Iquandered,   as  you  writt  ;  yet  I  fancy 
thev    have   not  been  fo   fooliih,  and   that  they'll  deliver  it  you  on 
demand,  otherwile  they'll   repent  it  in   a   little  time.     Send   me 
account    what   visual  is  worth   with  you,  and   how   much   bear 
they'll  deliver,   ^c. 

SIR, 

T  Received   four  pounds    Sterline,    which   I    (hall   alow  you  at  Ditto  to  Ditto. 
■*■     compting,  8cc.     Pray   take   the   mod   reafonable   courfe   youJ"'y^*'^"'*' 
can  with  the  tarms  of  Cannifby.      I  thought  the  tenants  ufed  al- 
ways  to   malt   it  ;  and   if    they   have  done   fo   this   year,  before 
the   24th  of  June  laft,  you'll   have  no   difficulty   in  difpofing  of 
it,  (^'C. 

SIR, 

BEino;    to  ftate  accompts   fhortly   with    John   Guthbert,    you'll  Ditto  to  Ditto. 
r      _i  -1  r    1  1  J     Feb.  24.  1714. 

lend  me  a  particular  account  of  the  payments  you  have  made    no.  xiv. 

me   of  the  rents   of  Cannifby,  and   a    particular   account  of  the 

payments  made  you  by  the  tenants.    If  there  is  any  money  in  the 

hands   of  the  tenants,  or  your  own,   of  the   laft  year's  crop,  and 

preceedings,  pray  fend  it,  (6-c. 

SIR, 
T  Received   from   the  poft,  fifty- five  punds   five  fhillings  Scots  Ditto  to  Ditto. 
-^      money,  in  part  payment  of  what  is  due  bv  the  tenants  of  Can- ^''^^fxii.'^" 
nifby.    Pray  fend  me  an  account  of  the  particular  payments  made 
by  them  to  you,  ^'c. 

William 
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Unr^rcd  ic- 
eompt  of  VVil- 
liim  Cafrp- 
Vtll'k  inlroir'lf- 

f.ont  will'  Pro- 
V  .:tCb.k.'4 
)>nJi  in  Cin- 
niiljv.    1717. 
Nu.  XI II 


William  Cam-pbell  Dr.  to  Provod:  Clark. 


To  the  fiirm  of  Wefter  Cannifby  and  Mar- 
tinmas debt  17 1 2,  is  —         — 
To  farm  and  Martinmas  debt  1715       — 
To  ditto,  anno  1714        —  —       — 
To  ditto,  anno  1 7 1 5         —         —      — 
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Per  contra, 

By  cafli  paid  to  Provoft  Clark,  as  per  his 
feveral  letters  acknowledging  the  fame, 
in  all  —  —  —  — 

By  ditto  to  Peter  Sinclair,  for  executing 
fummons  at  Mr.  Cuchbert's  inllance,  a- 
gainrt  old  Mcy,  per  receipt  — 

By  two  years  fcrmc  given  by  the  Provofl's 
order,  one  to  Bowcrmadcn,  and  another 
to  Mr.  Frafcr  —  —  — 

By  calh  [laid  to  Mr.  Gibfon  and  viiflual,  in 
part  of  the  (lipcnd  of  Wcllcr  Cannilby, 
as  per  receipt  —  — 

By  rolls  of  rents  due  by  the  tenants,  as 
per  particular  accompt         — 


Cr. 


B.    f.    p. 


—       99 


218 


.^9 


7     4 


38 


75    10 


370 


N.  B.  This  accompt  fecms  to  be  in  the  hand-writing  of  James 
Campbell,  the  fon  of  WilUoii. 


On 


[     5     ] 


On  the  back  of  the  foregoing  accompt  is  the  following  jottings, 
in  William  Campbell's  hand-writing. 

The  Jiipend  of  Wejler  Cannishy,   conform  to  decreet  of  augmentation 
and  localities    dated  iGth  June   1708. 


Item  of  vicflual  — 

Item  of  money         — 


B.  f   p.     l.\L. 
3     3      3     ^?j 

j:  10    4 


Note  of  receipts  of  flipend  paid  he  the  tenents  of  Wefler  Cannishy  to 
Mr.  Gthfon. 

B.  f    p.    I 
Peter  Suany,  per  recept,  dated  nth  June 
1 7 1 6,  of  money  —         —  — 

And  of  vidlual  —         —  —  6320 

Thoinas  Dunet,  of  money  —  632c 

Mathew  Dunnet's  relid.  —  —         6320 

Donald  Williamfon  —  —  412c 


L.    s.  d. 

09   12  2 

o()   12  2 

09   12  o 

oj"  07  o 


>teof  pay-  By  cafh  received  from  Alexander  O- 
imlmcamp^      mand,    per  letter  dated   8th  April 

11  10  P.ovort  -  

ark.  f.nce  J  7  1  -  

=  )"'  171 1,  By  ditto  from  the  Thurfo  pod  per  dit- 

r  hii  letters.        ^  ,    --  '  ^ 

N0.XIV.         to,   22d  June  171 3  —  — 

By  ditto,  per  letter,  dated  28th  July 
1713  _  _  _  _- 

By  ditto,  per  letter,  dated  19th  Octo- 
ber 1 7 14  —  —  — 

By  cafh  given  to  Peter  Sinclair,  for  ex- 
ecuting of  ane  fummons  at  Mr. 
Cuthbert's  inftance,  againfl  the  old 
Laird  of  Mey,  per  receipt,  dated 
1  oth  Odlober  1 7 1  6  —  — 

By  vidtual  paid  Mr.  Gibfon,  in  part 
payment  ot  his  ftipend,  per  receipt, 
dated  i8th  Noveniber  17 12  years, 
given  by  Mattiiew  Dunnet,  — 

Carried  over, 

•V. 

B 


p.  f    I 


L.  s.    d. 

^  13  4 
S  10  o 
400 
4  12     I 

012     o 


7     S 
By 


[   6    3 

Brought  over, 
By  ditto,  per  receipt,   dated  8th  March 

'1714  —  —  — 

By   calTi   paid   ditto,    per   receipt    12th 

December    171  i,    Including    former 

receipts  —  —         —        — 

By  moncv   and    victual    paid  ditto,  by 

Peter    Swanaie,     per  receipt,     nth 

June  I7i(^)  —  — 

Ey   ditto,  paid   by   Donald   Lyell,  per 

receipt  iith  June  1716         — 
By    ditto,     by      Donald     Williamfon, 

I  ith  June  1716  — 

By   ditto,    by  Thomas   Dunnct,     17th 

|une  1716  —         —         — 


B.   f.    p.    I. 
4100 

0320 


6  3 

3  2 

4  I 
(>  3 


26 


L.    s.    d. 
21     7     5 


o     9     9t 

o  i<5  2 
010  4 
o     8  II 

016     2 

_i 

i~ 

0,24     10     JO* 


N.  B.  The  preceedlng  accompt  in  the  hand-writing  of  James 
Campbell,  the  (on. 


r!"["''m!m  A"^  Scater.  the  twenty-fifth  day  of  OTober  17  ri^,  compted  with 
cj-rpbcM  ind  -^^  Peter  Swanie,  in  \\  efter-Cannifbay,  and  he  payed  mo- 
th* IrnanM  of  ^  /^i-iik/i'  _  I 

c.niity,  oa.  ney  for  5  odtos  of  land,  Mcrtininas  17 12,  1713,  1714.  and 
^'  K<I.*xv  'T'i'i  "^^  9 '•  4  S'  2d.  and  the  victual-rent  at  7  bolls  2  firlots 
for  cropt  17  10,  17  II,  17 12,  713,  I  71 4;  antl  he  rells  yet  the 
fermc  crop  i-ij",  and  the  current  crop  1  7  1  <^,  and  the  enfuing 
Mcriinmas  debt,  whereon  I  granted  receipt,  allowing  what  he 
paid  to  the  minillcr. 


Ttrme  eropt  1715,1/ 
t'rrme  cri^t  I  7  I  6,  it 
Fcnnc  croj't  1717 

Deiluce,  as  alfr.fged  faiJ  to  my  fa- 
ther Lijl  iUar.tuct, 


A.   /.    p.    I 


Mart,  (ifbt  1716 
Mart,  debt  1717 


Ki  mains    I  j  hs. 


I.  J.  d. 
940 
940 

i8     8     o 


Donald  \Villiamfi)n  labours  3  fdin.  for  Mcrtinmas  i  7  I  2,  r7[3, 
1714,  1715.  and  1 7 1 1'),  a«>d  paycs  citvrn  pund  one  Ihilling  mo- 
ney, and  y  boUb  vidual ;  he  rctls  only  Mmlnmas  ilcbc  1715,  and 


t     7     ] 


13  bollsoldrefts,  and  theferme   171C  and  i7T<<    .11      •  1 

he  paid  to  the  minilkr.-  7   i  and  171 6,  allowing  what 


Old  rejis 
Ferme  i-ji^ 
Fcrme  iji6 


Cot  from  him  to  fivj  Don.   Lye II' s 
land,   I  b.  3/. 


b-  f. 

p.     I. 

13   0 

0     0 

9     0 

0     0 

9     0 

0     0 

31 


29 


Mart,  debt  T  J I ;  ,1 
Mart  debt  17 16  u 
Mart,  debt  1718         n 

Dsd.Mart.i-ji^pd,  i*! 


of  three  fd,„.  fo.  ,  „  6,  allowing  what  he  ^    id  V^e    "    o"'" 

per  receipt.  P    *^    ^°   '^"^  mimfter, 

gj;j;  January  ,717,  received  payment  for  meat,  lamb,  and  2 J 

J/^^^^^sDunnetbet^i.thimfelfandkisM,  ,  fdm.  l.nd  for  .,r,,  .,,,/.  /.    „, 


f^r;».  ./  5  ,^«  poffepd  by  him  17 17.   /, 
'i'   o/d  reJls 


Deduce,  as  alledgcd  paid  by  him  to  my  father. 


b. 
7 
9 
9 
o 

26 
8 

17 


2     o 


/■   I     /.      s.     d. 


M  t  hew  Doners   .eM  laboured  ,  o%s  for  Martinmas  ,7.. 

via';,.L'cro^'/;;o'T'7'l'  r  ^"--^^boiis,  .^C 

and  ftUI  refts  f^ur  bolls  fix  peck  ''idualVo^^'l'/'/^''  '"^^  ^^^^  ^ 
■ferme  1715  and  17,6.  ^  ^  ^""^    ""^^  ^'^""e,  and   the 


Old  refl's 
Ferme  17,- 
Ferme  1716 


^-  /•  p.  /. 
4120 
7  2  o  o 
7      2      O      o 


ip 


r  8  1 

George  Muat  laboured  in  171.^  and  17  14.  t^o  "^"^os,  and  In 
1  7  I  c  and  1716,  three  oaos,  and  paid  the  haill  money  rent,  and 
rells  eleven  bolls  viaual,  for  17  « 6  and  prcceednigs. 

H^  poM"  -""^  '''*^"^'  -♦  '^''^  '7'7  •.  '"^^  ''^»-f->'  '  '•  '6  /.  (.  c/.  ^.^  I  *.  2/. 

/    s.    d. 
J\Urt   dfl-t  1716  5    10     6 

Mart,  iicl't  ■  7      7     * 


Due  for  ferme   1 7 1 6   and  frtcecd- 
i..gs  -  -  -    _       »- 

>7 


12    18 


8u»rmon», 


Donald  Lyell,  for  171 2.  .7«3,  -"/  '714;  1;,^°""  ^^  " 
oclos,  and  pays  of  moncv,  5  L  ^o  s.  0  d.  and  ot  v>aual  9  bolls. 
°  firlots;  for  ,  7 'i  and  1716.  5  odos,  and  reAs  Martmmas 
debt   1715- 

AT  B.  The  prececding  accompt  of  the  clearance  with  the  te- 
nant's, isinthchand-w,uin;,or  lV,!h..n  Can:[Ml  except  vvhu>s 
in  Italics,  which  iccms  to  have  been  attcrwards  uuerjeaed  by 
liis  Ion  James. 

John   rarl    of  Brcadalbcn,  6'c.  principal    fhcnff  of  Caithnefs, 
Ihcrltl-uiLccrs,  ov.   thir 
c.,.„vv,       ,,,erents    fcen.  ve    lawfully    fummon.    warn      and    charge    Peter 
"■"•''''       Swanv    in  CanUby.  Donald  Swany  there,  1  homas  Dunnct  there, 
Do.uiid  Lvcll  there,  George  Mo^vat  there,  Andrew  Mowat  there, 
lanet  Grott,  rcUa  of  umquhile  Matlhcvv  Dunnet  thereMalcolm 
i^  roat  in  and  Donald  Wiliiamlon,   in  W  eller  Canil- 

by  to  conipcar  before  me,  or  my  deputes,  within  the  tolbooth  of, 
or  court-i..rc  of  Thurfo.  the  twenty-fcvcnth  day  of  July  u^Aant, 
for  the  fnll  d.et,  and  the  l..il  day  ol  the  (aid  month,  in  the  hour 
ofcauic,  for  the  fecond  diet,  to  anlwcr  at  the  milance  of  M.. 
Alexander  Clarke,  late  pro^ol[  of  ^-^^'^^'^^  ^^'^\^'^A^. 
Dated  the  ^^-d  U.Iv  i7  »7,  ""^  l'^"^'^  ^X  '■^"'  ^"'^  ^'  ''''■»'"  ^"'"^ 
bell. 

K  n.  This  fummons  wa*  execute  agninH  the  feveral  defenders 

thcrun.  as  appears   from  ^'^^  ^•'^-"^-V'^'Th  uTor'cil' n 
,7,7;  but  docs  not  appear  to  have  been  hbcUcd  or  called 

court. 


A  note 
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utile  ac- 

npt  of  fro- 
'  Clarke's 
anlb.    uf 


A  note  of  farms  received  from  Provof  Clarke's  tenants  in  the  pari/}} 
of  Ccmisby,  cropt  1714. 


From  Patrick  Swanle,  put  in  the  fliips 
From  Thomas  Dunnet,  put  in  the  fliips 
From  George  Mowat,  lotted  — 

From  Donalil  Williamlon,  lofted  — 

From  Donald  Lyell  —  — 

Prom,  Matthew  Dunnet  —  — 


Allowance  of  this  2  pecks  for  lofting  of 
each  boll,  by  reafoa  they  brought  it 
not  timeoufly  to  the  fliip,  with  the  two 
firft  that  delivered  there,  makes 

Remains  to  them  to  compt  tor  — . 


B.  f    p 


4  o 

7  2 

5  2 

6  2 

23  i 


^.  /    />. 


10    2       2' 


S5    O       2 

There  is  6  bolls   paid   to   provofl:   Clarke,  in  his  receipt,  more, 
than  is  received,  at  7  merks  per  boll. 


lote  of  the 
:  of  Can 


Ane  account  of  geefe. 

Imp.   6  from  Peter  Swanuie. 

It.  7  from  Thomas  Dunnet. 

It.  7  from  Donald  Willianifon. 

It.  7  from  Matthew  Dunnet  in  Canifby. 

It.  from  Donald  Leall,    i^s.  for  3  geefe. 

It.  from  Thomas  Dunnet,    13  j.  4  J,  for  a  lamb. 

It.  from  Donald  Williamlon,    i  3  j.  ^  d.  for  another  lamb. 


annirby, 
March 


"Imp.  Matthew  Dunnet 
It.  Donald  WilHamfon 
It.  Thomas  Dunnet 
It.  Donald  Leall 
It.  Peter  Swannie 


Cocks, 

Hens 

0 

5 

4 

4 

3 

5 

3 

3 

J- 

S 

15 

22 

Miftreff 
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MiPircfs, 


M,T,..G..    T  was  complaining  to  my  maHer  tl.e  l.ft   day  ^^^-^  YanTVhich 
k.,..,„,mm.  i      _,,.on,/u,.   how  I  wa.  b.^ncrcd  irom   an  of>o   of  land,  which 
"-r"'  belonrro'mctohavc,   by  Thoma.  Dunnet  and  h.s  tam.ly.     There 
%:r^'*- is  odd  land  .nth.  town,  which   our  mafter   '  ^ -f^J  ^^   ^.^     ' 
boar-    They    are  fo  contentious,  they  will  not  do  that,  and  la>s. 
fha    they  ill  keep  it,  let  the  mailer  and   me    lay    what  we    vmU. 
A.l      rthetmvnknows,  that  it   belongs  to  my  labouring  ;   and 
ft'e    rnv  maaer  defircd  me   to  keep    it.  I    payed   ten  ihdhr.gs  of 
JcL7oncy  to  John  Biochit  for  .r.  and  the  reft  of  my  land;  and 
fvi     pay  what    il   due   when  called.     So.  m.ftref..   I   expea    th. 
;Vy  mailer  will  not  wrong  me.  lince  all  the  town    can  te^  that    . 
Ts  m  ne,  and  ever  belonged  to  t:.e  houfe  that    I    have.     No   mo^ 
to  trouble  yoa  with,  but  lliow   this   to   my  mal>er.  and   '  t   h:m 
V,  t"tom    to  keep   wi>ac   is    n>y   own   right  co  have.      Mift-e  ss 
vvhcn  I  come  to  the  town    1  ih.all  reward  y.xi  tor   this     rouble   m 
Ihe  worth  of  one  pound  ot  the  debt  ot  it.     Donald   Leali    is   com- 
ming  up  uith  his  fowls,  o'f. 

K.  B.   Helen  Mowr.t  was  William  Campbell's  fpoufe. 

^^.v.c.o.,.T   Ha^^   written  you  once  or  twice,  but  got  no  return    /T';;^^ 
s.,hc,>.,J.o   1     .  J  jl^^   widow's   is  ready  ;    what  you  have  a  mind  to  do 

""':.->"withTt   I  know  not:  I  am  informed,  that  it  will  not  be  malt.    The 


can  be  free  of  that  land  any  manner  ,-.,,-,  r  ,       ,% 

That  tenant  of  Mey's  that  came  your  length  's  dc  olute  of  hou  c 
and  land  as  yet.  and  is   willing   to  labour  m  Weil  Cancfby    h 
feafon,  and  take  houfe  there  at  your  hands    providing  you  laiU 
him   againft   any   thing  Mc-y  has  to  (ay  to  h.m.  for  he  reft,  hun 
hipr-    If  he   was   buckled   with  the  land,  you  might  be  ealv 


not 

wjth  Mr.  Dunnct,  &c. 


SIR, 


,..,  T  fcnt  vou  a  later  a   whvle   fince  with   the  bearer,  but   got  no 
"•    1      return  as  vet  i  whether  it  c.unc  to  your  haul,  or  not,  1    know 
-ot      I  would  have  wrvttcu  to  you  with   your  icrvant  when  he 


came 


[  >I   ] 

came  from  Stroma,  but  did  not  come  my  way.  As  I  wrote  in 
my  lart,  and  as  the  bearer  will  inform  yoxi,  be  at  no  lefs  with 
Andrew  Mouat;  for  he  is  to  labour  no  land  in  Weft  Canifby,  as 
I  am  informed,  this  infuing  feafon.  And  as  for  Donald  Lyel,  you'l 
either  order  hi'ii  to  thrafh  his  corn,  that  he  may  get  ftraw  to  his 
beafts,  or  take  fome  other  courfe  with  him;  for,  accord- 
ing to  your  defire,  I  did  allow  on  him  als  much  vicflual 
as  will  pay  what  Marts,  debt  he  fliould  pay.  And  for  Mag- 
nus Scarlet  and  Thomas  Groatt,  I  did  advertife  them  fe- 
veral  times  to  come  your  length  and  clear  with  you  ;  and 
has  piomifed  to  do  fo,  and  that  very  thankfully.  And  as 
for  Malcolm  Groatt,  he  will  not  get  that  malt  ready  till  after 
Chriftraafs.  The  price  of  malt  in  this  pariih,  as  yet,  does  not 
exceed  five  merks  and  an  half.  1  v*rrote  to  you  fully  in  my  laft, 
as  to  the  widow's  corn  and  others.  And  now,  feeing  the  land  is 
parted  to  all  their  fatisfaflion,  I  think  ir  proper  you  fnould  know 
how  the  land  is  to  be  l^.boured  this  enfuing  year  ;  and  what  vou 
are  unpaid  of  the  Mar:s.  debt,  that  you  may  be  paid,  and  the  o- 
ther  cuftoms  ;  lo  wants  your  aniwer.  But  I  muft  fay,  your  tenents 
is  fo  far  out  of  cuftom  to  do  what  is  juft,  that  its  hard  bringing 
of  them  to  it  again,  except  you'l  order  other  methods  to  be  taken 
with  them,  that  is  not  done  as  yet,  <^'c. 

SI  R, 

"O  Eceive  your  geefe,  and  what  is  wanting  on  my  part  and  Do- wifflve  Ceorgs 
-"-^     nald  Leah's,  we  will  pay  in  money,  fmcc  we  have  none.        ^bn-.  c'^p'bln, 

3  III  Odlobtr 

Ane  account  of  the  •ulclual  paid  to  Bozverniadeti.  '^no.  xxiii. 

Peter  Swannie  paid           —  —  —  7  bolls. 

Thomas  Dunnet  payed  —  —         —        7  bolls,   3  firlots. 

Donald  Williamfon  payed  ■ — ■  —  6  bo'ls. 

The  widow  payed  —  —       —     5  bolls. 

As  for  my  part.  I  had  none  this  year  ;  and  the  reafon  is,  if 
you  minde,  I  borrowed  victual  the  other  year  from  Mr.  Gibfon, 
for  paying  Donald  Leall's  part  and  Donald  Williamfon's,  and  I 
have  goten  non  from  them  as  yet.  The  tenants  is  thinking  long 
for  receipts ;  they  got  none  for  inBualfmce  your  entry,  &c. 

No.XXtV.  i5 
the  cxrriition 
of  the  C^m- 
.  mons  above 

The  mentioned. 


[  >^  ] 

Ko.  XXV.  The  following  jottings,  relative  to  the  lands  of  Weft  Cannifbv, 
appear  in  an  old  blotter  kept  by  William  Campbell,  marked 
No.  XXV. 

N'jtc  of  fcrme  received  from  ths  tenants  of  Camshy. 

B.   f    p. 

From  p.  Swanie              —  —           —           —  600 

From  Donald  Williamfoa  —           —           —  500 

From  Mathew  Dunct              —  —              —  500 

From  Thomas  .Grott             —  —              —  300 

From  Thomas  Dunet           —  —          —          —  520 

From  Donald  Lyel               —  —              —  200 

Thtirfo,  i^th  Aii^uJ,   received  from  the  tenants  of  Canisby,  as  fol- 
lows. 

B.   f    p. 

It.  from  Donakl  Williamfon           ■ —           —  —  7      3      c> 

It.  from  Mathew  Dunet              —            —  —  S      o      o 

15th  Auguft,   from  1  onald  Leyll  in  Camlby  —  400 

From  P.  Swany              —              —           —  —  100 

From  Thomas  Dunet           —          —          —  —  100 

From  Mathew  Dunet         —         —         —  —  100 

Received  of  fervie,  July  and  Au^ufl  1712, 


From  P.  Swany  — 

From  T.  Dunet  — 

From  Donalil  Williamfon 
From  Muthcw  Dunct 
From  Donald  Lyell 


B.    f 

/>• 

10     0 

0 

ID       0 

0 

C7     3 

0 

09     0 

0 

04     0 

0 

To 
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To  be  deduced  for  malt-making. 


P.  Swany         - 
T.  Dunec 
D.  Williamfon 
]V!.  Dunet 
D.  Lyell 


B.  f.    p. 


I  o 

I  o 

0  o 

1  o 

2  O 


To  P.  Swany  —  —  —  — 

To  T.  Dunet  —  —  — 

Donald  Williamfon  —  — 

]VIathew  Dunet,  there  being  5  boll  unfifted 
Donald  Lyell         —         —         —         — 


B.  f. 


Rental  of  Wefler  Can'isby,  2>d.  3/.   oi  ocl. 


T.  Dunet,  ^  odlos         —         —  ■ — 

Mathew  Dunet,   5  odlos  — 

P.  Swany,   5  o6tos  —  —  — 

Donald  Williamfon,    3  fdm.  —         — 

Donald  Lyell,  3  odos,  and  three  quarters 
ane  06I0  —  —  —  — 

Thomas  Groat,  i  odo,  the  ley-land  5  \ 


B.  f. 


of 


35 


B. 
9 
9 
9 

1 1 

06 
00 


/. 
3 
3 
3 

o 

17 
18 


P- 
o 
o 
o 
o 
o 


p' 

4 

4 

4 
o 

o 
o 


D 


Rental 
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Rental  of  Wcjler  Qinisby,   1 7 1 7, 


Patrick  Sw.-iny,  5  oiflos  —         — 

D.  \Villi;imlbn,  3  fdm.  land  — 

1  homas  Dunec,  5  oiflos  —             - 

Mathew  Diinct,  5  oclos  —            — 
Geo    Mowat,  4  oclos         —         — 

\V.  Diinct  and  And.  Mowat,  \  d.    land 

Gilbcrc  Duner,   \  d.   land  —         — 


B.  f. 
7  2 
9 
7 
7 
6 
6 
G 
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B. 

/ 

i>- 

9 

3 

4 

1 1 

0 

0 

9 

1 
J 

4 

9 

4 

7 

7 

8 

7 

7 

8 

7 

7 

8 

A^.  5.  This  laft  rental  is  of  the  hand-writing  of  James  Camp- 
bell, the  Ton  of  William. 

13.  Feb.  17  T  I. 

N  ■  V   Swanv,  8  fowls. 

Tho.  Duner,  8. 
D.  Wllliamfon,  9. 


P.  S, 
D  W. 
M.  D. 
T.  G. 
T.  D. 
D.  L. 


B. 
6 
5 
5 


o 
c 
o 
c 

c  o 
c  o 


n.  f.  p. 

O       5       o 


y?.  f.   p. 

26        2       O 
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S  I  R, 


[     ^5     ] 


MIflive  George  SIR, 

Moi;at  to  Wil- 
Vuw.  Camfbdl, 

without  date,  ^,ig  accompi  of  foivis  reflini^.   i'jl6, 

but  containing  i        j    j  j       a  '         i 

a  note  of 

fmUrefting       Janet  Groatt  ref>s  four  fowls. 
No.  XXVI.       Donald  Williamfon  reds  two  fowls. 
Thomas  Dunnet  refts  two  fowls. 
Donald  Leal  refts  the  haill,  which  is  eight. 
Peter  Swannie  rells  one  fowl. 

Donald  Swannie  was  at  John  D'innet,  and  Charles  Crufliale  and 
George  Omand,  and  none  of  them  had  a  plant  to  themfelves. 
If  we  knovv  the  day  that  Bovermaden  will  be  in  the  town,  we  will 
come  the  length,  and  get  receipts.  Mind  Peter  Sv/annie's  and 
Thos.  Dunnet's  receipts  from  Mr.  Fraler,  <^c. 


On  the  back  of  the  above  miffive  is  the  following  note,  which, 
feems  to  be  the  hand-writing  ot  James  Campbell,  the 
fon  of  William. 

Note  of  fowls  received  from  the  tenants  of  Canisby,  2d  July  iji6, 

Impr.   Donald  Williamfon,  two  fowls. 
It.   George  Mouat,  two  ditto. 
It.   Thomas  Dunet,  two  ditto. 
Patrick  Swanny,  one  fowl. 


FolloTVs  tivelve  notes  or  jottings  of  the  rentals  of  Canisby,  and  clear- 
ances ivith  the  tenants,  Jomc  of  them  figncd  by   the  Jaid  William.- 
Campbell, 


No.  I. 


17  I  2. 

Pet.  Swannie  — 

Donald  Leal  — 

Tho.  Dunet  — 

ISiathew  — 

Donald  Williamfon 


M. 

J'. 

d. 

13 
8 

ID 

3 

13 
4 

13 

10 

10 

13 
16 

10 
6 

10 
8 

[      i6-     ] 

171  I.  L.     s.    d. 

Matlicw         —  —  —         —         —         —  91010 

Donald  Williamfon  —  —           —  —  1 1    00  00 

Donald  Lcall  —  —              —  —  oy    10    10 

George  Mowat  —  —            —  —  05    10  00 

Thomas  Dunet  —  —         —         —         —  oy   10   10 

William  Dunct  —  —            —  —  01    16    10 

r.t.  Swamue  —  —              —  —  oyioio 

Deh'vered  to  Skipper  Mackenzie-' s  JJjip. 

Peter  Swannle,  fix  bolls  and  ane  half. 
Thomas  Dunet,  fix  bolls  and  ane  half. 
Mathew  Dunet,  fix  bolls  and  ane  half. 
Donald  Williamfon,  05  bolls  and  ane  half. 
Donald  Leale,  4  bolls  and  ane  half. 
George  Mowat,  9  bolls. 

No.  II. 

Thiir/o,    \f\.  April  \']\z.     Received  from  the  perfons   utiJer-'u'rittcn 
upon  Mr.  Alexander  Clarke  his  account,  the /urns  Jolloiving,  viz. 

Scots. 
Irom  Pcrcr  Swanic  —  —  ■ — 

l*rom  Donald  l.ycll  —  —  — 

From  Thomas  Dunet  —  — 

From  Mathew  Dunet  —  —  — 

Irom  Dod.  Williamfon  —  — 

Mks.       65    QZ    06 

(Signed)     WiUiiwi  Campbell. 
From  George  Mouat,  for  which  1  gave  icct.  i  6     6     8 

8192 


.  M. 

s. 

d. 

13 

ID 

10 

08 

03 

4 

13 

10 

10 

13 

10 

10 

16 

06 

08 

C     17     ]  # 

No.  III. 

L.     s.    d. 

xxviT.  Marhew  Punet,  5"  oflos,  pays         —         —         —  942 

Dond.  William  (on,   6  odlos          —          —          —  II    01      o 

Dod.  Lvell,  5  oiilos          —          —         —         —  09  04     2 

Geo.  Mouar,   3  odos         —         —         —         —  05    10     6 

Thomas  Dunet,   5  odos          —          —          —  09  04      2 

Item.  fv)r  ane  odo  poiTeft  by  his  fan          —         —  o»    16    10 

Item,  Pet.  Swaniiie,  tor  5  odos             —         —  09  04  02 

Fifty-five  pd.  5  ftiill.         £-  SS     S     ® 

I         Thomas  Grott's  half  odo  poITefTed  by   Magnus 
Scarlet  in  Kirk-Ilile. 

The  forefaid  fum  received  from  the  forefaid  tennents  for  Mer- 
tinmas  1712,  by  me,  the  29th  June  1713. 

(Sijj;ned)  William  Campbell. 


Thurfoy  2d  OBober  1714.  Received  from  tennents  of  Wejler  Canisby^ 
for  Me  I  tinmas  debt  1 7 1 3,  as  JoUoivs  : 

Donald  Williamfon,  for  6  odos  —  ,  — 

Tho.  Dunet,  for  5  oc^os          —  —  — 

It.  for  his  fon's  odo          —              —  — 

It.  from  Donald  Lyell,  tor  5  odos  —  — 

Peter  Swanie,  5  oC^os              — —  —  — 

Geo   Mouat,   3  odos               —  —  — 

Machew  Duuet,  5  odds              —  —  — 

Fifty-five  pd.  five  fhill,     £.  SS     5     ^ 
(Signed)     William  Campbell. 

No.  IV. 

A    copy    of   No.    III.    likewife    figned    by    the  faid  William 
Campbell. 

E  No. 


L. 

s. 

d. 

1 1 

01 

CO 

09 

04 

02 

01 

16 

10 

09 

04 

02 

09 

04 

02 

OS 

10 

6 

09 

04 

2 
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No.  V. 

L.    J.    d. 
No  TxviT.    Donald  Lvel,  3  o(f>os,  8  inks.  ^  s.  4  d.         —        —         420 

continued.  /       i        -i  ■   i      L  •       ii 

16.  April,  paid  the  niimltcr. 

Thomas  Diinnet,   5  oclos,    1  3  niks.  los.    lod.  —        720 

16.  April  I  7  I  2,   paid  the  miniOcr. 

Matthew  Duner  5  ocflos,    13  mks.  los.    lod.           —  720 

Paul  the  minillcr. 

Donald  Willianifbn,   6  oclos,    i  6  mks.   6  s.   8  d,  —        900 
Paid  the  minillcr. 

A/.    X.  d. 

From  Pet.  Swanic          —          —          —        13    10  10 

Donald  Lvcl            —             —           —          08  03  4 

Thomas  Dunet          —          —          —            13    10  10 

Mathcw  Dunet              —              —                 13    10  10 
Doaald  W  illiamibn         —                —            1668 


65 


43 


14.  Odober  17  12. 
From  George  Mowat.  for  the  3  fdm.  land  that  was  ley,   16  merks 
6  b.  Sd. 

14.  0(E\.  17  12.  D.  Gr.  to  my  receipt  of  his  money-rent,  got  from 
Geo.  Mowat,    1 8  s.  Stcrhng. 

The  lev  land,  being  3  fdin.  was  impofed  upon  the  tennents  to 
labour  amongll  then).  The  growth  of  it  was  for  three  pts. 
thereof,  twelve  btlls  whereof  1  got  from  Pfter,  3  bolls  hear,  and 
3  pund  for  a  boll  meal  ;  and  from  Tliomas  Dunet,  3  hollb  bear, 
and  3  jiund  tor  a  boll  meal  ;  and  from  Mathcw  Dunet  the  like  ; 
and  Donald  W  illiamfon  and  DonaKl  Lycl  rcllb  the  otiier  four  bolls 
betwixt  tlicm. 

And    they  arc  as  follows:  Tliomas  Dunet  2  bolls 

fcrme  for  oats  and  bear;  Pet.  Swany  two  boll.s,  and  Matthew  Du- 
net two  bolls. 


No.  VI. 


[  ip  1 


No.  VI. 
Donald  WilUatnfbn  refts  for  $  years,  45  bolls. 


17 10.  P' 

-      L 

5 

0 

0 

I7II,  p. 

7 

3 

0 

17x2, 

— 

5 

2 

0 

7 

2 

I 

26 

3 

I 

No. 

VII. 

Rental  of  Cannifby  ts  3  d.  3  f.  I  odto  ;  ilk  d.  pays  of  vidlual  la 
bolls  and  14  1.   14  s.  8  d.  money 

29.  J'lne  17  13. 
Matthew  Dunec,  for  ^     L.    s.    d.  B.   f.    p.     L 

o(5los  —      —       9  10  10  and  vidlual      7200 

Donald  Williamfon  for 

6  odlos       —       —     iioo  9000 

Donald  Lyel  for  5  odlos     9   10   10     and  for  3  odlos    4000 
Geo.  Mowat  tor    3    oc- 

tos         —  —         5100     and  for  3  fdm. 

1712       9000 
Thomas   Dunet    for   5 

ocftos      —         —         91010  7200 

And  for  I   o<flo   poflef- 

fed    be    his   fon    for 

that  year  —  i    16  10 

Pet.   Swany  for  5   oc- 

odlos  -—  91010  7200 

56  10     2 


Thomas 


[ 


20 


Ko.Titva  Thomas  Dnnet's  half  o(^o  is 
now  pofll-ired  be  Magnub 
Scarlet,  and  is  due  tor  Mar- 
tinmas 17  1 1,  and  1712. 


Ilk  penny  land  pays  of  vic- 
tual B.  \2  o  o 
3  (I.  land  36  o  o 
3  tf  900 
I  odo                   030 


6th  July  1713,  five  pound  Sterling  fent  with  Alexander  Omand, 
pofl  to  Invernefs. 

No.    VIII. 

Note  nf  money  receive.i  from  the  tenant  t  ofT^'efler  dmishy,  upon  baillie 
Alexander  Cldtk's  accompt,  this  2<^th  Janua-/  1715- 

L. 
Trom  Peter  Swany  —  —  9 

nvnc  pd.  four  fhill.  two  d. 
From  Donald  I  )cll  —  —  — 

Thomas  Duner,  fix  ocflos,  eleven  pund 

I  fhdi.  Scots  —  —  — 

Donald  Williamfon,  eleven  pd.  i  s.  — 

Matrliew  Dunet's  reli(ft.   nyn  pund 

iiii  s.  ii  d.  —  —  — 


/.    d. 
4     i 


9     4 

1 1      I 
I  I      I 


00 


George  Mowat,  of  pd.  ids.  ('>  d. 
(bigncd)  W.  C. 


(Si^jiitd)  JVilliam  Campbell. 


No.  IX. 

Accompt  of  11  hat  fo^'ls  is  enrn  in  hy  the  tenants  of  the  ivejl  ftJe  of 
Catiiiby  Jo'  the  year  1715. 

To  wis. 

Imprs.  Thnmas  Dunct               —  —                —  9 

Ircm,    Donald  Lyi  11                    —  —               — i  y 

Irtin,    Pftcr  Swany                —  —                    —  6 

Irrrn,  Gcorj^e  Mowat              —  —             —               —  4 

Itru),   Matthew  Duiiet                —  —                    —  6 

Itcuj,  Donald  Wnliauifon  —                  —  6 


Accompt 


t      21      ] 


»o.  xKvn.  Accompt  of  fowls  received  from  the  tenants  ofCanisbf,  28  March  17  if. 

continued. 


Imprs.  From  Janet  Groat,  a  hea 
Item,  From  Donald  Williamfon 
Item,  An  haulk  hen  — 

Item,  George  Mowat,  a  haulk  hen 
Item,  Thomas  Dunnet,  a  haulk  hen 
Item,  Donald  Leal,  a  haulk  hen 
Item,  Peter  5wany  —  ■ — 


Fowls. 
I 
2 
I 
I 
I 
I 
I 


Note  of  fowls  received  from  the  tenants  ofCanisby,  8  th  March  1^16, 


Item,  George  Mowat,   3  hens  —  —  — 

Item,  From  Thomas  Dunet,  fix  hens,  and  two  cocks      — 
Item,  From  Donald  V  illiamlbn,  four  hens,  three  cocks 
Item,  From  Peter  Swany,  three  cocks,  four  hciis  — 

Item,  From  Janet  Groat,  three  hens,  one  cock         — 


29 


No.  X. 


ij^th  June  \jj6.  Rental  ofU^eJler  Canishv,  for  Martinmas  and  cropt 
IT  IS,  being  t,  d.  3/]  \  o£lo.  Ilk  penny  land  pays  of  money  ^  14  /. 
14  J.  %  d.  and  of  visual,   1 2  bolls. 

Donald  Wdliamfon,   6  o<5los. 


Donald  Lyell,  5  odlos. 

George  Mowat,  3  odos         — 

5 

10 

6  p. 

pd. 

meat-lamb. 

Thomas  Dunct,  5  odlos         — 

9 

4 

2  p. 

pd. 

meat-Iamb, 

William  Dunnet,    i  o<flo        — 

I 

16 

10  p. 

Peter  Swany,  5  odos     v     — 

9 

4 

2  p. 

pd. 

meat-lamb. 

Magnu;.  Scarlet,  \  odo. 

1    * 

Matthew  Dunet's  reUd,  S  o<^os 

9 

4 

2  p. 

■I'-t  »>"^' 

(Signed)  William  Campbell. 


No. 


[       22       ] 


No.  xr. 

r^u^ea'    M'^-'  7'^"^  I7I<5.  Rental  of  Wcjler   Cam  shy,  for  Mirtinmai  and  crop 
^7^S>   3  '^'   Sf'  T  0^5.     It k  penny  land  pays  of  money,   14/.  14/. 
8  J.  and  I  Z  Z'o///  visual. 
Janet  Grott,   Matthew  Dunet's  relidt,  5  od^os  942  pd. 

Donald   Williamfon,    6odos?    paid    their   meat-lamb    syij  and 
Donald  Lyell,  5  od^os  J    17  16. 

George  Mowat,   3  odlos,  pd.  meat-lamb  17  15  and 

1716  —  —  —  —  $    \o      6  pd. 

Thomas  Dunet,  5  ov5\os,     942    and    refts    meat-lamb    17 IS 

and  1716. 
William  Dunet,   i  oclo       i    16   10 
Peter  Swany,  5  0(5los  942    and    refts    meat-lamb    171J 

and  I  716, 
Magnus  Scarlet,  4  odo. 

Minifter's  ftipend  is  5  /.  10  J.  4  ^.  money,  and   3  3  3   3  i  part  of 
a  lipie. 

No.  xir. 

Malcolm  Groat  pofTert;  i  fdm.  land  in  Clay-pots,  and  refts  3 
bolls  vicfVual,  and  a  gccle. 

Andrew  Mouat  in  Scater,  pofll-ft  an  o(5lo,  and  rerts  2  years: 
As  alfo,  3  fowls,  I  i  gcele,  fermc  bcmg  3  bolls,  and  fowls  and 
geefe  conform,  and  went  away  without  alking  liberty. 

Pat.  Swanic,  Marts,  debt  17 17  —  —  940 

William  Dunet  reds  Marts,  debt  1716  and  1617,  and  reds 
fcrme  171 6. 

27Clx 
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27th  November  1717. 

).xxvn.   Received   then   from  the   tenneuts   of  Canifby  of    Mertinmas 
ntmucd.        debt  17 1 6, 

L.     s.    d. 

Peter  Swany  —         —         —         —  940 

Thomas  and  William  Dunnets  —  —  ll    10     o 

Donald  Williamfon  —  —  —  960 

20th  February  i  7 1 8. 

Dond.  Williamfon  refts  befides,  3  fowls,  paid  7.     Paid  his  geefe, 

,    being  si,  at  5  d.  each. 

Thomas  Dunet  paid  his  geefe,  being  3.     He  paid  his  fowls. 

Peter  Sveanny  paid  his  geefe,  being  3,  and  fowls. 

George  Mowat  refts  6  fowls  and  2  geefe. 

William  Dunet  refts  \\,  geefe,  and  5  fowls. 

Gilb.  Dunnet  refts  i  geefe. 

Nxxviii.  Six  receipts  by  Mr.  Alex.  Gibfon,  minifter  of  Canisby,  to  the 
tennents  of  Canisby,  for  ftipend,  one  in  the  17  ri,  one  in  the 
1712,  and  four  in  the  17 16;  and  receipt  by  Patrick  Sinclair, 
meffenger,  to  the  faid  William  Campbell,  all  contained  in  a  wrap- 
per, entitled,  Mr.  Sinclair  and  Mr.  Gibfon  s  receipts  ;  and  bearing 
to  be,  Note  of  fowls  and  geefe  paid  out  of  Canisby  17 15. 


ToUo'ws 


C    H    ] 

FoIIorvs  one  of  the  papers,  ni'hereof  in/pedion  nvns  obtained  from 
Ddv'id  Lochian  the  pui/ucr'j  doer,  entitle  J  on  the  back  thus  : 

Note  of  payments  of  my  decreet  againfi:  W.  Cauifby,    1719. 

Rejl  of  money  fiipcnd  by  W.  Canisby. 


Of  Whit,  and  Mart,  terms  17  14  —  — 

It.   W'liit.  and  Mart,  terms  whole  i  7  i  j"  — 

It.  whole  or  ann.  1716  —         —         —  — 

It.  whole  of  ann.  1717  —  —  — 

It.  of  ann    1718  —  —  — 

It.  expence  of  plea  —  —  — 

L-  36  01     8 
Of  this  :J^l.   \  s.  Sd.            L.     s.    d. 

Paid  by  The.  Dunnet  17   00  00  Ch  rgc  S''  01    08 

And  by  Geo.  Movvat  7    1 9  04         DiKh.rge  24    19  04 


L. 

/. 

d. 

I 

05 

04 

5 

10 

04 

5 

10 

04 

5 

10 

04 

5 

10 

04 

I  2 

15 

00 

24   19  04         Balance         11   oi  04 
Rrf  of  visual  Jlipend. 


Imprimis,  balance  of  crop  1714 

It.  ot  crop  17  I  5  — 

It.  of  crop  1716  — 

It.  of  crop  1717  —  — 

It.  crop  1718  —  — 


B. 

/ 

P- 

/. 

I 

I 

0 

3 

3 

3 

3 

1 » 

3 

3 

3 

0 « 

3 

3 

-> 

2j 

3 

3 

3 

2* 

17 


The  viflual  being  17  bolls  and  i  pecks,  ivas  paid  as  foUoivs : 

Bv  Tho.  Dunnet          —  —          —  —  6012 

1\\  Donald  Williamfon  — -  —  5202 

)iv  f  k()    Mowatt                 —  —  —  3000 

By  Pat.  iiwaiiuy         ■ —  —           —  —  2200 


17 


N 
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Copt  of  the  Defender's  Proof,  taken  at  Thurfo^ 
the  51(1  May  1770. 

Compeared  Mrs  .S.'7r^<7ra  Frafer^  otherways  Liddle,  relidl  of  A 
the  deceaft  Hary  Ltddle  Efq;  fome  time  colle(flor  of  the 
cuftoms  at  Kirkwall,  depones,  That  the  deponent  has  made 
fearch  through  her  papers,  and  can  find  no  books  or  letters  that 
make  any  mention  of  any  tranfa(5lions  'twixt  Alexander  Fra/er  of 
Pitcatlian,  her  deceaft  father,  and  the  alfo  deceaft  Alexander  B 
Clarke,  fome  time  Provoft  of  In'uerneJ's  ;  and  that  fhe  does  not 
know  where,  or  in  whofe  hands  any  other  accompt-book  of 
her  father's  may  be  ;  nor  did  £he  put  away  nor  cancel  any  of 
them. 

John  Rofe,  flierifF-clerk  of  Caithnefs,  depones.  That   the  depo-  C 
nent  is  pofTeft  of  the  greateft  part  ot  the  records  of  the  county, 
which  were  delivered  to  him  by  the  relids   of  'James   and    Hugh 
Campbells,  fome  time  {her ifF- clerks  of  this  county,  and  from  Donald 
Macleod,  writer  in  Thurfo,  who  adlcd   as   depute   IherifF-clerk   of 
this  county  when  the  deponent  came  to  it :  That  at  the  time   he  D 
received  the  papers  from  the  relidts  of  the  faids  James  and  Hugh 
Campbells,  he  colledled   them   from   a  variety   of  papers   in   the 
houfc  of  Locbend ;  but  neither  on  that,  or  any   other   occalion, 
did  he  fee  any  writs   or   papers   relative   to   the   intromiffions  of 
William  Campbell,    or  Provoft   Clarke  of  Inverne/s^  or  any   other  E 
perfon,  with  the  rents  of  the  lands  of  Wejl  Canisby  before  the  year 
1719,  excepting  the  letters,  accompts,  and  jottings  lately   found 
by  Mr.  James  Frafer,  writer  to  the  fignet,  upon  a  fearch  into  the 
papers  and  repofitories   of  the  faid   deceaft   William  Campbell  at 
Thurfo  :  and  alfo,  excepting  the  record-copy  of  three  bills  difco-  F 
vered  by  the  faid  Mr.  James  Frafer  laft  year,  and    of  which    the 
deponent  gave  extradls  ;  and  that,  in  the  late  fearch  among  the 
papers  of  the  faid  deceaft  William  Campbell,  the   principal    proteft 
of  one   of   the  faid  bills,    'uiz.   that   drawn   by   Alexander   Fra- 
fer on  Innes  of  Borlum,   did  caft   up,    and   is  now   in   the   depo-  G 
nent's  cuftody.     Depones,  That  the  deponent   has   had   occafioii 
to   make  fearches  for  particular   purpofes   into  the   papers   and 

G  repofitories 


[      2^     3 

A  repofitorics  of  the  dcccaft  Sir  Jcuiics  Sinclair  of  Mey ;  but  docs 
not  recollect,  that  he  faw  among  iljcm  any  papers  relpe<fling  Cutb' 
bcrt  or  Clarke,  or  the  poflelfion  of  the  lands  of  IVe/i  Cannuby,  as 
that  matter  was  not  at  all  in  his  view  when  he  had  occaGon  to 
make  the  fcarch. 

li 

DcndJ  Macleod,  writer  in  Thurfo,  depones.  That  the  deponent 
was  bred  with  Hu^li  Campbell,  who  was  conjundl  ihenff-clcrk  of 
this  county  with  James  Campbell  of  LochenJ,  his  brother,  both  of 
whom  were  Tons  of  the  deceaft  William  Campbell,  alio   lome    time 

C  flieritr-clcrk  ;  and  that  the  deponent  likewitc  acled  as  clerk  for 
tiie  laid  'James  Campbell,  alter  the  death  ol  his  brother  Hugh  ;  and 
tliat,  after  the  deceale  of  both  James  and  /Iu^l.\  the  deponent 
afled  for  fometime  as  depute  to  Mr.  John  Gibjon,  late  ihenff- 
clerk,  and  to  Mr.  Ro/e,  the  prcfent  cltrk  ;  and  being   cholen   cu- 

Q  rator  by  the  prclent  Mr.  Campbell  at  J.ocheuJ,  a  minor,  and  fon 
to  the  (aid  James  Campbell,  he  has,  in  tliele  dilierent  characflers,  had 
occafion  to  look  through  the  papers  of  the  dilKrent  perfons  above- 
mentioned,  and  ti)  make  fearthcs  through  them,  and  the  records 
of  the  county.    And  depones.  That  he  never  oblcrvetl  ordilcovercda- 

E  mong  them  any  other  documents  or  inllruclions  of  the  intromillions 
of  the  faid  deceall  ll'illiam  Campbell,  or  any  other  pcrlon,  with  the  rents 
of  the  lands  of  Wr//  Canni>by,  prececding  the  1719,  except  the  letters 
and  acconipts  dilcovered  a  tew  days  ago,  at  the  deponent's  light, 
and  which  he  has  tranfmitted  to   this    procels,  in    conlcijucnce   of 

F  the  a(5l  and  warrant  from  the  Lords  ot  iclljon,  authoriling  the 
l]icrifl-dej>utc  or  iublliiute  of  the  county  to  make  fuch  iearch,  and 
tranlmit  fuch  papers  at  fliould  be  found,  iclpedmg  the  laid  in- 
tromillions  ;  and  that  the  deponent  never  law  any  accompt-book 
of  the  faid  deceaft  IVhliam  Campbell,  nor  does  he  know  or  J'ulpeO, 

G  where,  or  in  whole  hands  the  liime  may  be. 


Depositiom 
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Deposition  of  Sir  John  Sinclair  of  Mey^  Bart, 
emitted  bv  him  before  the  Lord  Ordinary, 
the  2ift  June  1770. 

IN  prefence  of  Lord  Gardenfloun,  Ordinary,  compeared  Sir  Johnlj^ 
Sinclair  of  Mey,  Bart,  a  witnefs  cited  for  the  defender,  who 
being  folemnly  fworn  and  interrogate,  depones,  That,  fince  get- 
ting the  citation,  the  deponent   made   a  careful   fearch   amongffc 
his  papers,  to  fee  if  lie  could  difcover  amongft  them  any  of  the 
writings  therein  mentioned,  particularly  referred  to  in  the  cita-  B 
tion,  which  is  now  produced,  and  marked  by  the  deponent  and 
Lord  Ordinary  of  this   date,  as  relative  hereto.     And  depones, 
That  he  did  not  difcover  any  of  the  writings   mentioned   in   the 
citation,  nor  any  others  relative  to  the  pofleffion  or  intromiffion 
of  the  lands  of  Wejl  Canisbay,  nor  does  he  know  or  fufpedl  where  C 
the  fame  may  be. 

N.  B.  In  the  copy  of  citation  produced,  and  referred  to  in  the 
foregoing  deposition,  the  faid  Sir  John  Sinclair  is  particular- 
ly called  upon  to  bring  with  him,  exhibit,  and  produce  any 
rentals  of  his  eflate,  or  accompt-books  with  his  fadlors,  be- 
twixt the  1696  and  the  1710  or  17  11,  or  any  other  docu- 
ments or  inflrucflions  of  any  of  his  predeceflbrs  poffeflion  of 
the  lands  of  Weji  Canisbay,  in  the  period  above  mentioned, 
and  any  accompts,  receipts,  difcharges,  or  other  writings 
in  his  pofTeflion,  granted  by  John  Cuthbett  of  Plaids,  Alex- 
ander Clarke  Provod  of  Invernefs^  or  William  Campbell  Iheriff- 
clerk  of  Caithnefs,  as  fador  for  one  or  other  of  the  faid 
pcrfons. 


(  I  ) 


Copy  of  the  Proof  liifaniimi  lu«iiiitliLiprymd'fi'l^  rLiiileiw, 
taken  at  Thurfo,  Dunnet,  Wattin,  and  Canifbie,  the 
6th,   7th,  and  8th  days  of  June  1769. 


Compeared  James  Sinclair  of  Durin,  Efq;  who  being  folemnly  A    ^'^'  ^" 
fworn,  examined,  and  interrogated,  Whether  or  not  the  de- 
ponent   is   poflefTed   of  any  accounts,  or  other  documents,  which 
may  inflrudt,  or  tend  to  fhow,  who  uplifted   the   rents,  or  was  in 
pofleflion  of  the  lands,  of  Weft  Canifbie,  at  any  period  preceding  B 
the   year  171 9?    or  if  he  has  feen  any  paper  or  jotting  whatever 
relating  to  the  faid  poffeffion,  or  importing  by  whom  the  fame  was 
had  ?    depones.  That  he  neither  has,  nor  ever  faw,  any  fuch  do- 
cument, or  writing,  or  jotting  whatever  ;    nor   does   he   know  or  C 
fufpedl  where  the  fame  may  be.     Depones,  That  the  deponent  has 
examined  all    the  papers  and   account-books  in  his  pofTeffion,  and 
which  belonged  to  Sir  Patrick  Dunbar   of  Northfield,    in  order  to 
know  whether  they  contained  any  thing  which  would  tend  to  fliow  D 
who  poflefled  the  lands  of  Weft  Canifbie  preceding  the  year  171 9; 
but  he  found  nothing  to  that  purpofe.     Caiifa  fcientids  patet,  c^t. 

John  Manfon  tenant  in  Seater,  a  widow,  aged  70  years  or  there-         Wit.*. 
by  ;  who  being  folemnly  fworn  ut  antea,  depones,  That  the  depo-  E 
nent  was   born  in  Eaft  Canifbie,    the   next   adjacent   town  to  Weft 
Canifbie,  and  was  a  tenant  there  for   the   fpace   of  twenty  years  : 
That  fince  the  time  he  left  Eaft  Canifbie,  he  has  lived  in  Seater,  in  the 
neighbourhood  of  Weft  Canifbie,  where  he  has  now  refided  twelve  F 
years.     Depones,  That   he   remembers,    before  Sir  Patrick  Dunbar 
entered   into  the  poffeffion   of  the   lands  of  Weft  CaniftDie,  thefe 
lands  were  for  feme  time  under  the  management  of  William  Camp- 
bell flieriff-clerk  of   Caithnefs,  who  lived    at  Thurfo  ;    that  is,  the  G 
rents  of  thefe  lands  were   uplifted  by  the   faid  AVilliam  Campbell 
for  fome  years  ;  and  for  feme  other  period  the  rents  of  thefe  lands 
were  uplifted  by  Innes  of  Borlum,  who  then  lived  at  Gills,  a  con- 
tiguous poffeffion;  but  which  of  thefe  gentlemen  uplifted  the  rents  H 
for  the  firft  period,  or  in  what  right  they  uplifted    thefe  rents,  the 
deponent  knows  not  ;  only  he  knows  that  thefe  gentlemen  were 

not 


«r  rhe  Hnds  ;  and  the  deponent 

A  not  confidered   as  ^^-JVXrthLltid  lands  belonged  to  a  gen^ 

hcir.l  at  that  time,  and  hnce,  tnac  .      .  ^,^^     ^^a 

re:;:n  in  the  i-^H  -Hed  0./^.V.     C.»A;/-  ^  ^J,,,,^  ,Veft  Ca- 

furthcr  '^^P;iSi-ii.^  t  p^^^  ^he  poAefl.on  thereo  . 

^  :rSSr;-oThXng,  ro  far  as   the  deponent  Uno.s. 

^^.hn  Dnnnet  tenant  ^n  WeO^C.^Hl;.    -^f  ^tl^^^;:-^^^! 

C  being  iolcmnlv    (worn  u      nUa    ^Cuved  thefc  thirty  years  pall 

born  .n  K-'-ft  Can.lbie  ;  and  «'  f  i^"/'  ^,,,  d^  ponent  remembers 

inWc-llCaniib.e:  That  the  oUleft  tenants  ti  ^^^^  ^^^^^^^^ 

;rhaveieen    i"  ^^.ft  C.mlb.e    ^  ^^^^^^^^^^  ^,,,  ,,e 

D  Dunnet,  who  are  now  dead    as  are  ^^^^  deponent, 

"^  deponem  thinks   he  l--^  .^^^  ^ Tentf  t'o  one  WUliam  Campbell 

^vas  young,  that    they  paul  the  r   ren  s  c.u„pbcll ;  but,  upon 

v^-ho  lived   n^Thurfo,  ^""^"^'^^  ^  "^  aiy  remember  whether  he 

Erecolleaion.  \^- ^^^P-^lt^^nTVC  as  Dunnet  fay  as  above  de- 

^^X^Z^^^l^'  ro  raid  by  fome   perfon  or  other. 

S«>/'f'>/'^f'  ^f^j,  inDunncr,  reVu^   of   James  Murray  of 

r       Mis  Margaret  bmclair  m  folcmnlv  fworn,  ut  ^titca,  de- 

'     ^  Clardon.  aged  84  years  •,  ;;-^^;;^ ^^^'^l ^e'hcard,  'that  the  lands 

j,ones,  Tl-t  the  deponent     membrst^^^^  ^^^^^^   ^^^   Invernefs 

\(  Weft  Candb.e.   belonge      to  one  ^  ^^^^  ^,f 

Gbutlhe  knows  not.  nor  ha       -  '   J^ '^^^^^  ^^-.^^  ,or  dul   ihe   e- 

there  l.nds      ^^P^*^,^' l*^;.,  e  .ollcfled   by  any   of  the  la.rds  ot 

^-r::^i;$o^uL^:^'-^^^^ 

"ong  to  them.     Cujl'  fc^cnUs  /"'^^^f'  ^^;      .^     .^,  „,„iacr  of  the 

.  ,        ''\,.  l-c^-.^^-'^'/rota"  all         .1     who  being  folcmn- 

I  Rofpel  at  Watt.n.  aged  50  ^S^i^  f/  /J  i,    ,„,,u  ca.ue  to  chis  coun- 

fy  (lorn,  ui  .nlca.  ^  ^H""  :;,, .     \     ,  ,      of  Northficld,  when  Ihe 

l^  to  the    famdy  ot  S.r  RolK  u.b       ^^^  ^^^^^^^   p,,bar  wa. 

was  about  five  years  ohi  .    I  h.  ^  tuc  j^.        .^^^  „,,.,r  b,d  oc- 

K  married  to  the  deponents  ^^^  ,^f  j^^,    !,,,,e,.  Provoft  Clark':. 

caiion   to   hear   who   got   P^      '^'^    ,^,,  ,^,,,,       d   his  affairs  ;  ou- 

books  or  p,M'ers  alter  h.sdc.-;s»^.^^,  ^i.^^^^^  ^^  ^^ 

1.,  ,hr  dcp'uitnt  hab  bcarti,  tnai  01  ^^^j. 


C     3     ) 

took  fome   concern  in    the    management   of  her  father's    afFalrs.  A 
Caufa  fcietUia  patet,  <^'C. 

Jean  Pveid,  fpoufe   to   George  Bruce  in  Gills,  aged  70  years  or         Wit.  6. 
thereby  ;  who  being  folemnly  fworn,  ut  antea,  examined,  and  in- 
terrogate, depones,  That  fhe  ferved  Mr  Innes   of  Borlum  at  Gills  B 
for  a  part  of  the  year  1 7 17,  and  the  whole  of  the  year  17  18  :  That 
fhe   uplifted  the  rents  of  the  lands  of  Weft   Canifbie  from  the  te- 
nants thereof  for  Borlum's  behoof  oneof  thefe  years  ;  but  does  not 
remember   which  of  them:  That  Borlum  came  to  Gills  at  Whit-  G 
funday  171  7,  and  got  the  management  of  the  lands  of  W^eft   Ca- 
nifbie from  his  father  in-law  Mr  Frafer,    colledlor  of  the  bifhops 
rents,  that  he  might  have  the  fervices  of  the  tenants  to  work  npon 
the  farm  of   Gills  :  That  the  deponent   heard  that  Clerk  Campbell  D 
uplifted  the  rents  of  the  lands  of  Weft  Canifbie  before  fl:ie  came  to 
the  parifla  of  Canifbie.     Depones,  That  the  deponent  faw  the  man 
to  whom  the  lands  of  Weft  Canifbie  were  faid  to  belong,  in  her  fa- 
ther's houle,  when  flie,  the  deponent,  was  a  child  :    That  he  was  a  E 
fhort  thick  man,  and  belonged  to  the  fhires  of  Invernefs  or  Moray. 
Caiija  fcient'ix  patet,  ?^'C. 

Margaret  Sutherland  in  Gills,  relicfl  of  William  Sutherland  late         ^'"'-  T* 
tenant  in  Duncanfbay,  aged  78  years  or  thereby;  who   being   fo-  F 
lemnly  fworn  iit  antea,  examined,  and   interrogate,  depones.  That 
the    deponent  lived  at  the  kirk  of  Canifbie  in  her  early  days  ;  and 
that  fhe  heard  that  the  tenants  of  Weft  Canifbie  paid  their  rents  to 
Cleik  Campbell  at   fome   period   preceding  the  year  17 19.     CaufaG 
fcientiie patct,  o'c. 

George  Mowat  tenant  in  Weft  Canifbie,  married,  aged  50  years.         Wit.  8. 
admitted  by  both   parties  without  objecflion,  though  not  cited,  be- 
ing folemnly  fvvorn  ut  antea,  depones.  That  he  the  deponent  has  lived  H 
in  Weft  Canifbie  for  thefe  twenty-two  years  paft:-  1  hat  he  had  an 
uncle  called  C^eorge  Mowat,    who  lived   in   Weft   Canisbie,  with 
whom,  and  with  fome  other  old  tenants  who  lived  there,  the  depo- 
nent has  converfed :  That  he  has  heard  thefe  tenants  fay,  that  they  I 
paid  their  rents  to   Clerk  Campbell   in  Thurfo,  before    Sir  Patrick 
Dunb.^r  got  pofreffion  of  the  lands  of  Weft  Cinisbie  ;  and  that  he 
has  heard  them  ffiy,  Mr   Campbell  uplifted  thefe  rents,  in   confe- 
quence  of  powers  from  one  Mr  Clark  of  Invernefs.     Caufi  Jcientiis  K, 
patet^  iS'C. 

Cop'isi 


(    4    ) 
Copies  of  the  protcjled  bills  found  on  record  in  the  JJnriff-court  books  of 

A  William  Dunnctt.  Gills,  July  7.  i  7 .  S,  AgainR  the  ift  day  of 
Auguft  next,  pay  to  me  John  Innes  ;of  Borlum,  or  my  order  in 
my  dwehng-houfc  of  Gills,  and  the  harbour  thereof,  feven  pounis 
ten   flulhngs   Scots   money,  with  four  bolls  and   two   firlots  bear 

L  fuffic.cnt  g.rnel-anir;  and  that  as  the  money  and  victual  rent    and 
the  peat-money,  due  out  of  your  occupation  in  Well  Canifbie   un- 
der  the   fa.lz.e   of  eight  merks   Scots    for  each   undeliveml  boH 
Make  thankAd   payment,  and  oblige   your  humble   fervan     7sit 

^f^J^f"buur)>.«W  (Direcled)  To  Wdlu.n  Dunnet  fanner  I 
Uef  Canubie.     Accepts  (fie  fubfcr.bitur)  WUlmm  Dumett 

Donald    Wdliamfbn,  Gills,  July  7.    1718,   -Againrt   the  ift  day 
of  Auguft  next  to  come,  pay  to  me  John  Innes  of   Borlum    or  mv 

D  order,  at  my  honfe  of  Gills,  and  harbour  thereof,  feventeen  pound^ 
Scots  money,  w-uh  five  bolls  bear,  good  and  fufficent  gi  ndTuff 
bemg  the  money  and  viclu.d  rents  due  by  you  out  of  your  orr  nf ' 
t.on    m    Weft  CanifLie,  with   the  peats    for  cro^  WnycZslu      A 

MaV'/'T."'^'^^^""'^'    ^^"^^    foreach'undeiC'bon"     I 
Make    thankful     payment,     and    oblige    your    humble     ierv  n  *    I 
(S.C   ruhfcr:b,tur)    >/;„   /„,„,.       Dire^cd)    For  Ihnald  JVUluunt    I 
fur,u,r:n  IVefl   Can.sbu.     IVub   the  frjl  Mco  letters   of  n,y  Z^^Z     I 
F  m  ordinary  n^arKfnce  I  cannot. .rue  at  Icn^th^  before  thefe  ^Tnelfel    1 
yj^n    nncs   fanuer   ,„  Gdls,  and  funes  Bruce  fanner  there.     T£l 
(S.c  fubkr,b.tur)  /;.  JV.     John  Incfs  ..u„cj}.      Ja.us  Bruce  .t  3f 
The  above  bills  proteilcd  the  8th  Au-ull  i  -  i  o    nn.l  rZl        -^ 
C  the  iheriir-court  bo'oks  of  Cauhnefs  the^Sth  S;;L:be'  '^^^ 

Sir    Tlunfo    ,2th  May  ,7,9,    At  fourteen    days  fi^ht    mv  m 
me  Alexander  Ira  crcolleaor  of  the  bilhops  rents^f  Q.ithnds    or 
H  order,  at   my  houfe  m  Scrabftcr,  the  fum  of  two  hundred  and  fix 
cen  pounds    ourteen  Ih.llings  and  ten  pennies  Scots  n.on  v     v.Iue 

to  1  .oNolt  Clark,  for  which   you  are  an  intromiillon      hv 

I  my  order,  and  granted  bdi  to  IVovofl  chrk    -,    I\        •'     ^■ 

\f,   for  the  foresaid  fum.      lor  which  you'll   m  ke  nnke    h 'Tm 
dayment.  and  oblige.  Sir.  your  hun^ble   ferva  u      fS  c    f.  M 
tur)  Ate..  Frafer.     (ni^ded)  To  John  Innes  ojL^!       ^c S'  :d 
K  thus)  Accepts  (fie  fubfcribitur)  >/-„  hues  ^Accepted 

P.  otelted  the  jth  Auguft  ,  7  ,  y.  ,nd  .  cgiftratc  in  the  Iheri/T-court         . 
books  of  Laithncfs  the  l.r.r.c  day. 


JULY     31,     177a. 
[Lord  Gardenston    reporter.] 

I N  F  O  R  M  A  T  I  O  N 

FOR 

Mrs  Elizabeth  Dunbar,  lawful  daughter,  and  univer- 

XT      fi^'Jf  ^J  '^'  "^'"'^^'^  ^''   P^^^^^k  Dunbar   of 
Northfield,  baronet ;  and  James  Sinclair  of  Duran 

AGAINST 

Alexander  Cuthbert,  Efquire,  defender  and  petitioner. 

IN  this  caufe.  which    has   been  often  before  the  court,    lord 

provoft   of  Invernefs,  with   the  rents   of  T Zl  VZ?   h 

ca..d  the  lands  of  WeA  Cannishrprr/rL  the'ea^r^T^  p!'^^"'^^' 
The  fads  necefTary  to  introduce  your  Lordlhips  to  the  point 
taken  to  report  are  already  ftated  in  a  reclaiming  petition  for  the 
faid  Alexander  Cuthbert,  and  anfwers  thereto  for  the  p^°^^uers  „! 
tended    to   be  >^«/  et  Jer^ei  adviled  with    thefe  informations    ^ 

^^'^::ii^-'--"^^^^  y-^  Lord^Tprrhr^! 
var^;th:|;^^d^^      j-^  -t' t£f 

cumy  and  rehef  of  thefe,  and   other  advances  made    and    to  hi 

niade  by  them  on  his  account,  difponed,  and  made  o;er  to  them 

r  7    I  u""^'   '°  '^'  '^"^^  °f  Wen  Cannisby,  wh.ch    had    been 

adjudged  by  decreet  of  your  Lordfhips  in    i  6^^;,   pronounced  in  a 

of  Met  to'^^'T'"'  '^'^  °'  ^^^  '^^''''=^°-'  -^  e'nrof  S  nc  air 
of  Mey,  to /^.>  W„^  ,,^.^,  ,^  ^^^^  apprifings  affedini  that  e- 
ftate,  ongmally  deduced  in    1664,  which   caufe   by  p  o|r  ^   nto 


[  2  ^ 

tlic  prrfon  of  Ph'uls.  2(lo,  lo  the  fum  of  i  070  1.  12  s.  4 d.  Scots, 
thereby  decerned  alfo  ro  be  pnid  to  them  by  Wiliiam  Inncs,  wri- 
ter to  the  r';;nLt,  w!io  purchafed  part  of  that  ellate  at  the  judicial 
fale.for  behoof  of  Sinclair  of  Ulbfler.  And,  3tio,  to  the  iums  of 
5154I.  15s.  rod.  and  331  1.  9s.  lotl.  botii  Scots,  with  inte- 
relt  from  Whitlunday  i'')94,  decreed  to  be  paiii  by  the  Earl  of 
Cromarty,  who  purchased  another  part  of  the  faid  eflate. 

The  purfuers  are  now  in  the  right  of  Innes  and  Clark,  and,  by 
final  judgments,  both  of  your  Lordlhips  and  of  the  Lord  ordinary, 
it  has  been  found,  that  they  have  the  prior  and  preferable  right 
to  the  faid  debis,  decerned  to  be  paid  by  the  Eail  of  Cromarty, 
and  that  the  defender  is  bound  and  obliged  to  denude  in  their  fa- 
vour, in  io  lar  as  Innes  and  Clark  were  creditors  to  Cuthbert  of 
FLiids. 

The  extent  of  the  debts  due  by  PUids  to  Innes  and  Clerk,  is  al- 
fo afccrtamcd  long  ago  by  repeated  and  final  interlocutors  in  this 
proccfs;  and  it  appears  from  cUar  and  unexceptionable  vouchers 
j)rwlu(ed,  to  amount  to  2000 1.  Hurling,  or  thereby. 

Tlic  defender  has  endeavoured  to  cut  down  the  faid  claim  by 
certain  in'.rom.flions,  which  he  pretends  the  purfuers  or  their  au- 
l-Jiois  had  with  Plaids's  means  and  elfctfls. 

And  the  prefcnt  quellion  is,  from  what  period  are  the  purfuers 
accountable  or  cliargeabic  with  the  rents  of  the  lands  of  WellCaa- 
nifby,  amounting  to  15  1.  of  yearly  free  rent,  or  thereby.'  whether 
froM  the  1719,  the  time  at  which  Sir  Patrick  Dunbar  entered  ou 
poircflion,  or  from  the  1710,  the  date  of  the  conveyances  by  Plaids 
to  Inncs  and  Clark  ?  or  from  the  16(^4,  ti»c  date  ot  tlic  decreet  ii^ 
jhe  ranking  and  fale  ? 

The  puifucrs  mull,  in  the  entry,  o!;rerve,  that  as  Innes  and 
Claik  had  a  right  in  frcintty  and  relief,  which  liid  not  oblige  them 
to  enter  into  pofTellion  ;  and  as  by  the  diiiuifitions  conceived  ia 
their  favour,  tlcy  were  ex^j  rcily  tleclareil  to  be  liable  for  their  iiilu- 
ol  mtroin\[fMis  only;  Jo  the  p  lint  (lands  finally  adjudged  by  many 
repeated  interlocutors,  both  o\  your  Lordfliips  and  of  tlie  Lord 
ordinary,  paiticularly  by  the  I-onl  ordinary's  interlocutor  of  the 
14th  July  1768,  recited  page  btli  of  the  ileleiider's  reclaiming  pe- 
tition, 

Againft  th'.fe  interlocutors,  the  defender  prefcnted  a  rtrlaimiiig 
petition,  in  which  tvtry  circundl.mce  or  /j'y/m ;/;/»/ /ir  argument, 
which   ingenuity   could  luggell,  was  Hated ;  ajid  he  prayed   your 

Lordlhips, 


i-    ih^'        •  ,..-  ^7,^    «  tn  find  that  the  purfuers  muft  acco'unt  Fot* 

^1  .'e'lusTthe  Und    of  Cannifby  from  .£,4.  or,  at  leaft    frc.„ 

,,L"     But  your  Lordlhips,  o.  adviGng  .Ke  petition,  w,th  an- 

fweJs,  «fufed  tL  petUton,    and   adhered  by  .nterlocu.ot  of  the 

^'TVeCfuU'tltrefore  muft  hold  that  they  are  chargeable  and 

■-S^e-r-d'rar„:t^^^^ 

?'terd^;i.K^^-':r Th';  fa^d  mtetlocto.    wUlcJ,  be. 

sS«tdTd=^^«^:^-a::u:t:n^^i^ 

jZ/that  Inncs  and  Clark  had  poffeffed  and  .ntrom.tted  wth  the 

-Ini'tleTfelSref  I  rdeSence,  on  which  a  proof 
„^:^^  and  be-^g  reported    theLotdo.rp.„„.^^^ 

Srv')*r:Srr  FOvJo'r"ifa:'a,  that  innes  and  Oa* 
..  had  plealon  of  the  Lan'ds  of  Weft  Cannifty,  pnor  to  the  dif- 
■•  nofitlon  in  favour  of  Sir  Patrick  Dunbar  '"'I'V-  , 

Keft  laft  interlocutors  the  defender  brought  befote  jo^'^f^ 

Claiming  petu.on.     Your  Lo-'JA  'PJ^  J.^^^^^    ^^^  account-books 

T  r,r<1  nrdinarv   to  grant  warrant  tor  inipecung  uic  rt..   -rr  i    i    ^-p 

•     Ld  papers  oLhedecealed  William  Campb^^     late  fter.fFclerk  of 

CaUhneTand  a  diligence  for  recovering  the  account-books  and  o- 

S   w  i^ngs  of  one  llexander  Frafer  deceafed  ;  and  -  the  defend-j 

er Tnfirted  for  exhibition   of  certain  papers  m  the  hands  of  Da.id 

Loh ian    the  purfuer's  agent,  it  was  further  remitted  to  h,s  Lord- 

^ttXtjJnn  as  hejhouldjee  caufe,  as  well  as  to  hear  parties  up- 

on^Xt  further  the  defender  condefcends  upon    and  offers  to  prove 

relative  to  the  intromiffions  of  Innes  and  Clark,  with  the  forefaid 

''Teforl°the°defencle?had  applied  for  exhiblrlon  of  the  papers  in 
Mr  Lothian's  hands,  he  had  already  got  Mr.  Lothian  exammed 
.  „pon  oath,  and  Mr.  Lothian  had  deponed  that  he  was  not  poffeff- 
ed  of  any  papers  which  could  inftrua  the  poffeffion  or  mtromif- 
fionof  Innes  and  Clerk  with  the  rents  of  Weft  Cannifby  prior  to 
Se  17 1 9-     T^he  demand,  therefore,  that  he  fhould  exhibit  the  pa- 
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pcrs  theu-jfelves,  after  having  deponed  to  their  contents,  appeared 
plainly  intended  for  delay.  However,  the  purfuers,  rather  than  li- 
tigate any  unnecelHiry  point,  agreed  that  Mr.  Lothian  fliould  ex- 
hibit the  papers,  which  he  did  accordingly  ;  and  it  appeared  oa 
inCpedlion,  that  they  did  not  in  the  Icajl  tend  to  inllrud  any  intro- 
ludllon  made  by  Innes  and  Clark. 

The  defender  was  alfo  allowed  warrant  and  diligence  for  infpec- 
tlon  and  recovering  of  Clerk  Campbcirs  papers,  and  thofe  of  Alex- 
ander Frafer  ;  the  papers  were  accordingly  infpecled,  and  fomc 
Icraps  have  been  recovered.  Several  witnclles  were  alio  examined, 
and  the  proof,  both  written  and  parole,  being  reported,  the  Lord 
ordinary,  after  memorials  were  lodged,  direded  informations  to 
be  put  in  on  the  import  of  it.  This  therefore  is  humbly  offered 
on  the  pan  of  the  purluers. 

•  In  the  meinorial  exhibited  to  his  Lordfliip  on  the  part  of  the  de- 
fender, a  great  deal  oi  general  argununt  was  re-introduced,  in 
•which  it  was  endeavoured  to  be  Ihewn  upon  prefumptions,  that 
Innes  and  Clark  had  intronjiitcd  with  the  rents  prior  to  1719  ;  but 
as  every  one  of  thofe  Arguments  has  been  again  and  again  repeated 
by  the  defender,  and  obviated  by  the  purfuers,  as  well  as  repelled 
by  your  Lordlliips,  particularly  in  the  petition  and  anfwcrs,  on 
wliich  your  Lordihips  pronounccil  the  interlocutor  of  the  25th  Ja- 
nuary 1767,  adhering  to  the  Lord  onlinary's  of  tlie  14th  July 
1768,  and  again,  in  the  other  petition  and  anfwers,  on  which 
3'our  Lordfliips  pronounced  the  interlocutor  of  the  ijih  r'ebruary 
1770,  it  is  fufficient  for  the  purfuers  at  prcfent  to  lay,  that  they 
can  have  no  weight,  not  only  on  account  of  the  exprcfs  terms 
of  the  rights  granted  to  Innes  and  Clark,  by  which  they  are  de- 
clared to  be  liable  for  atlual  luliom'ijfwns  only,  but  aUb  of  the  final 
interlocutors  above  mentioned,  pronounced  both  by  your  Lordihips 
and  by  the  Lord  ordinary  on  this  point. 

The  purfuers,  therefore,  cannot  help  reckoning  it  extremely 
hard  upon  them,  as  it  mud  be  dillrcfsful  to  your  Lordihips,  that 
the  defender,  by  returning  to  thefc  prcfumptive  arguments,  in  hir, 
memorial,  Ihcvvs,  he  intends  again  to  rcjieat  them  in  his  informa- 
tion, and  in  ikes  it  at  all  ntcdlary  to  take  notice  of  them,  before 
proceeding  to  confider  the  proof,  which  Hands  rcjiorted. 

lor  inflance,  it  was  fiid,  that  Sir  Patri>.k  Dunbar  got  pofTclUoa 
of  <;// the  papers,  both  of  Cutlil)tTt  of  Plaids,  and  of  bnies  and 
CLuk.     But  the  alkdgcancc  is  a^/.j/Zj  Jutum  of  the  defender  ;  no 

evidence 


-evidence  is  given  of  it,  and  the  contrary  is  the  fa<fl  ;  Sir  Patrick 
had  occafion  for  no  other  writings  than  the  apprifings,  and  thole 
•which  concerned  and  were  neceffary  for  vouching  and  iupportino- 
the  right  to  the  particular  fubjedls  fpecially  difponed  to  Clark  and 
Innes.     The  infinuation,    therefore,    was    injurious,     which    was 

■  made  by  the  defender,  as   if  the  purfuer,    Mr.  Sinclair,    who  was 

,  examined  upon  oath,  had  withheld  papers   that  could  ferve  to  in- 

-  ftrudl  the  pofleffion  of  Innes  and  Clark  :  His  circumflances,  not 
to  mention  his   charadter,  put  him  above  all  fufpicion  ;  and    it    is 

■.not  obvious    how    Innes  or    Clark  could  be   poireffed  of  writing's 

.which  could   inflrudl  their  fuppofed  pofTetlioii. 

Again,  an  argument  was  endeavoured  to  be  raifed  in  this  man- 
ner, and  it  was  pleaded,  that  the  lands  mull  have  been  poffefled 
either  by  Cuthbert  of  Plaids,  or  by  the  family  of  Mey,  or  by  the 
tenants  of  the  eflate,  or  by  Innes  and  Claik;  and  as  it  was  la- 
boured to  be  fhown,  that  they  had  not  been  poffefiTed  either  by 
Plaids,  or  by  the  family  of  Mey,  and  that  the  rents  could  not  re- 

,main  unpaid  in  the  hands  of  the  tenants,  it  was  thence  inferred, 
that  Innes  and  Clark  moft  probably  intromitted  with  them. 

The  argument,  however,  being  artificial  merely,  and  altogether 
inconclufive,  was    formerly    difregarded  and    over-ruled    by  your 

-Lordfliips.  The  refpondents,  therefore,  will  not  repeat  the  an- 
fwers  already  made  to  it,  as  the  argument  itfelf  is    diredly  flying 

:in  the  face  of  the  piinciple  fixed  both  by  the  terms  of  the   rights, 

■and  by  your  Lordlhips   interlocutors. 

The  purfuers  cannot  fay   who  polfefled   the  lands,  and  they  are 

.not  bound  either  to  know  or  to  enquire  into  it  :  They  fhall  on- 
.iy  obferve,  that  it  is  not  improbable,  that  Plaids  himfelf,  oi- 
■Caftlehill,  who  a<5led  for  him  during  his  minority,  recovered  the 
rents,  at  leaf!  thofe  which  had  become  due  prior  to  the  1710,  as 
he  was  in  titido  to  uplift  them  ;  and  it  does  not  appear,  by  the  leaft 
evidence,  that  any  rents  were  then  refling  by  the  tenants.  On  the 
contrary,  they  were  not  only  moftly  preferibed  by  that  time,  buc 
it  would  even  appear  from  a  letter,  dated  30th  October  17  15,  writ- 
ten by  one  Mouat,  that  they  had  been  all  paid  before  17  10,  which 
could  not  be  to  Innes  and  Clark,  as  they  were  not  in  titulo  at  tlie 
time,  but  it  muft  be  prefumed  was  either  to  Plaids,  or  to  fome 
other  perfon.  Perhaps  too,  fome  of  them  have  been  allowed  to 
perifh,  which  is  not  improbable  either,  confidering  the  circum- 
stances of  the  filiate,  the   rather  that  George  Mouat  depones,    he 
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heard  fome  of  the  tenants  fay,  they  did  not  pay  any  rent  for  femc- 
j-al  years. 

The  argument,  therefore,  brought  by  the  defender,  that  in  a 
facftory  granted  by  Plaids  in  I70<;,  power  was  given  to  Innes  and 
Clark  to  recover  the  bygone  rents,  befides  being  really  contradicted 
by  the  fn£i,  is  inconciufive  in  itlelf :  For,  imo,  The  fadlory  does 
not  relate  to  the  prelent  lands ;  thefe  are  the  lands  of  fVfJ}  Canilby, 
whereas  the  lands  mentioned  in  the  factory  are  thoie  oi  EaJIer  Ca- 
nisby.  2do,  The  fa(fbory  is  totally  general,  impowcring  Innes  and 
Clark  to  recover  ^/Z  debts,  fums  ot  money,  and  others  whatlbever 
due  to  Flaids,  particularly  mentions  tlie  prefent  debt  on  Cromarty, 
6000  mcrks  pretended  to  have  been  due  by  a  bond  of  proviOon, 
faid  to  have  been  granted  by  Lortl  DufFus,  and  the  funds  that 
were  afterwards  made  over  by  the  dilpufitions  granted  in  favour 
of  Innes  and  Clark  in  1710,  which  is  demonllration  that  no  intro- 
miihon  can  l)e  fixed  upon  them  by  that  factory,  becaufe.  if  it 
were  available  to  make  them  chargeable  for  the  rents  of  Wefter 
Canilby  (which,  by  the  bye,  are  not  mentioned  in  it)  it  would, 
on  the  fame  medium,  render  them  accountable  for  the  prefent 
debt,  rtill  outftanding  againll  the  forfeited  eflate  of  Cromarty,  of 
which  it  is  not  pretended  a  farthing  has  ever  been  recovered.  In- 
deed, it  was  never  heard,  that  a  faclory  was  evidence  of  any  iii- 
tromiflions   againft  the  faclor  ;  theie  mull  be  proved  aliunde. 

An  argument  too,  was  founded  on  that  which  was  called  the 
rapidity  dif(;overed  by  Innes  and  Clark,  in  laying  hold  of  every 
fubje^fl  they  could  liclnnging  to  Cuthbcrt  of  Plaids. 

Here  it  is  remarkable,  that  the  defender  contradicts  himfelf. 
Tlie  note  founded  in  the  former  papers  was,  that  Innes  and  Clark 
neglected  the  atiairs  ot  Plaids,  and  did  not  take  a  Hep  feu-  recover- 
ing the  luhjr:c1s,  or  executing  the  truit  committed  to  them.  But 
now  a  different  note  luits  better  :  It  docs  not,  however,  infer  or 
lead  to  any  juil  conclufion.  The  only  fund  whicii  the  truilces  re- 
covered that  belonged  to  Plaids,  was  1 071  1.  decerned  to  be  paid 
by  William  Innes  ;  the  jirelcnt  jirocefs  (urly  is  full  evidence  that 
ihey  did  not  recover  the  debt  due  hv  tl  c  Eirl  of  Cromarty  ;  and 
if  they  were  not  able  to  make  tffciflual  tliis  money,  for  whicb 
they  were  polf-'lled  of  a  final  decreet  of  this  court,  deceining  it  to 
be  paid  by  his  I.ordlhip,  it  is  altogether  im]irobable  that  they 
either  would  or  coulil  obtain  pollcflion  of  a  fniall  farm  like  Wcll- 
Cai'.isby,  fitualcd  at  a  dillautc  iVuiu  iheu-  abodes,  and  cvidlcd  from 
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9,  potfint  family,  ftill  refident  in  that  remote  country,  far  from  the 
feat  of  juftice,  and  ui^uled  to  render  obedience  to  ir. 
;  It  appears  from  the  decreet  of  divifion  i6y6,  that  thq  fanrjily  of 
hAey  continued  to  keep  pofleffion  of  the  eflate,  and  refilled  the  pur-r 
chafers  on  their  attempting  to  enter  upon  it  ;  nay,  they  would 
■jjpt  even  allow  the  creditors,  but  oppofed  them,  in  endeavouring 
to  prove  the  rental,  and  the  way  in  which  even  this  court  in  thof^ 
d^ys  'vyas  contented  with  allowing  it  to  be  proved,  was  by  holding 
ihem  confeJJ'ed  on  a  rental  given  in  for  that  purpofe  ;  it  cannot^ 
therefore,  be  fuppofed  that  Innes  and  Clark,  who  were  aliens  ii> 
C^ithnefs,  could  attain  pofleffion  ;  and  if  it  be  true,  as  the  defen-i' 
der  alledged,  that  the  family  of  Mey  were  fupported  by  and  iij 
concert  with  the  Earl  of  Cromarty's  other  creditors,  it  is  extremely 

'probable  that  they  would  not  be  early  difturbed  or  eafily  ejefted  j 
^ut  Sir  Patrick  Dunbar,  a  man  of  influence,  poflefled  of  a  confi-r 
^erable  eftate  in  the  county,  and  its  reprefentative  in  parliament, 
Sjrould  find  it  a  more  eafy  matter  to  make  his  right  efl"e(ftual,  thau 
^iiy  others  could  poffibly  do. 

The  defender  made  a  few  other  obfervations,  which  the  purr 
filers  confefs  they  are  at  a  lofs  to  underfland  ;  and  it  was  particu- 
larly faid  that  every  thing  ought  to  be  prefumed  againft  parties 
jpho  have  denied  ormifreprefented  fads  which  appeared  afterwards 
|to  be  true. 

But  if  your  Lordfhips  fhould  think  yourfelves  authorifed  to  pro^ 
^eed  upon  that  principle  in  the  prefent  cafe,  the  defender  furely 
^'ould  belittle  benefited  by  it.  Not  to  mention  his  extraordinary 
cjemand,  that  the  purfuers  fliould  be  charged  wirh  the  rent*  ancj 
value  of  certain  houfes  in  Invcrnefs,  (which  are  at  prelent  part  of 
the  defender's  oivn  eftate)  and  that  ad\ion  fhould  be  denied  to  the 
purfuers  till  they  produced  a  particular  inventary,  (which  was  de- 
monftrated  to  have  been  delivered  to  the  defender's  author  himfelf,. 
and  was  a<5lually  produced  by  the  defender)  and  alfo  that  they 
ihould  be  inade  accountable  for  a  parcel  of  old  lumber  of  papers, 
confefledly  ufelefs,  to  which  the  defender  pretended  no  title,  and 
y^hich  had  not  been  conveyed  to  Innes  and  Clark  ;  your  Lordfhips 

t  and  the  Lord  ordinary  will  well  remember  the  long  and  obftinate 
litigation  maintained  by  the  defender,  that  the  purfuers  fliould 
likewife  be  charged  with  the  principal  fum  of  6ooo  merks,  with 
40  or  50  years  bygone  intereft,  alledged  to  be  contained  in  a  bond 
granted   by   Lord  Duffus,  of  Ijkis   brother  Mr.  James  Sutherland, 

advocate^ 


advocate,  to  Plaids's  wife  for  ihat  iiiin,  notwithflandlng  that  he 
knew  no  fuch  bond  h;ul  been  allignt-ti  or  dcIivcceJ  to  Innes  or 
Clark,  and  that  the  bond  he  intended,  flood  upon  record  in  tliis 
court,  had  been  granted  in  1717,  many  years  after  the  convey- 
ances made  to  Inncs  and  Clark,  and  was  produced  in  the  rank- 
ing of  the  creditors  upon  the  ellate  of  Skelbo,  as  the  intered  of 
the  proper    creditors    having  right  thereto. 

All  thefc  particulars  were  fully  explainetl  in  the  former  papers, 
and  after  an  obllinate  litigation,  the  defender  was  obliged  to  aban- 
don, or  was  over-ruled  in  every  one  of  the  demands,  after  which, 
it  was  hardly  to  have  been  expetfled,  lie  would  have  pleaded  that 
every  thing  ought  to  be  prefumed  againll  parties  who  deny  and 
hiifreprefenr  fac^^. 

The  purfiicrs  have  nor,  from  firR  to  lafl,  concealed  or  mifrc- 
prefented  a  fingle  facl  or  particle  of  introoiiflion,  of  whicii  they 
had  occafion  to  be  informed  ; — they  were  hngular  fucccflbrs,  and 
could  not  know  the  intromifhons  of  their  authors,  or  be  perfon- 
al!y  acquainred  with  tranlaclions,  which  happened  moflly  before 
they  were  born  ; — they  iiad  the  candour,  liowever,  to  acknow- 
ledge, at  the  very  beginning  of  the  cau(e  in  winter  1764.  becaufe 
they  believed  it  to  be  true,  that  Sir  Patrick  Dunbar  pollcflcd,  and 
acquired  right  in  i  7  i  9  to  the  lands  of  Weft  Canniihy,  of  which 
the  free  rent  amounted  to  300  merks  a-year,  or  thereby.  This 
was  a  full,  and  the  only  condelL-endencc  which  they  cottlJ  exhibit, 
confidently  with  truth  ;  they  ccuU  not  condefcend  on,  or  charge 
tliemfelvcs  with,  or  give  credit  for  intronnllioiis,  of  which  ilicy 
had  never  heard,and  they  had  had  no  occafion  to  know,  that  the 
I  07  I  I.  had  been  recovered  by  Inncs  and  (ilark  from  William  In* 
hcs,  but  the  monu-nt  this  appeared  to  be  the  i\\&.,  they  admitted, 
that  that  fum  llunild  be  charged  againd  them. 

Thefc  general  obfcrvations  being  premi(ed,  the  purluers  ihall 
proceed  to  the  new  proof  lately  reportctl. 

This  proof  confills.  inio,  ot  certain  unfigncd  fcraps  and  jot- 
tings of  accounts,  on  detached  and  lacerated  birs  ol  paper  pro- 
duced. 2do,  Of  (omc  letters  written  bv  provofl  Clark  to  clerk 
Campbell,  of  whicli  the  defender  is  appointed  to  print  full  copies, 
Hot  your  Lordlhips  perufal. 

And  the  prccife  t|ncllion  will  immediately  occur  to  be,  "  NN'hc- 
*'  ther  your  Lordlhips  have  fnlFicient  or  legal  evidence  of  any 
"  introuiillions,  prior  to  the  171:;, and  what  ihclc  are  :'.  or,  whicli 

comes 


tomes  to  the  fame  thing,  "  Whether,  in  an  acflJon  for  payment  of 
"  diefe  hitrom'ifTions,  in  the  way  of  debt  or  account,  ac  the  iu- 
"  ftance  of  Cuchbert  of  Plaids,  againlt  Innes  and  Clark,  he  could, 
*■*  upon  this  evidence,  have  prevailed,  and  obtained  decreet  againll 
**  them  for  any  intromiffions,  as  it  is  imj>offible  that  a  fradion 
"  can  be  dated  in  the  way  of  charge  or  compenfation,  for  which 
"  aSIion  could  not  have  been  maintained  at  Plaid's  intlance  againft 
"  them." 

On  confidering  the  proof  in  this  manner,  it  is  clear,  there  is 
not  a  grue  of  evidence,  that  Innes  and  Clark,  either  uplifted,  or 
had  intromiflion  with  a  farthing  prior  to  the  17  lo;  all  the  fcraps 
ind  letters,  fuch  as  they  are,  point  plainly  the  other  way,  and 
further  relate  to  pofterior  periods. 

'  And,  with  refpedl  to  the  period  after  17  10,  it  will  not  efcape 
i^bfervation,  upon  the  firfl:  part  of  the  proof,  that  thefe  fcraps 
and  jottings  are  all  imftgned,  and  they  are  not  pretended  to  be  ho- 
lograph, either  of  Clark  or  of  Innes  ;  the  purpofe  for  or  occa^ 
fion  on  which  they  were  written,  does  not  appear,  whether  it  was 
for  amufement,  or  in  any  other  view ;  and  they  are  altogether 
detached  and  unconnedled,  ex  facie,  imperfedl  and  incomplete  ;  ic 
is  therefore  impofllble  they  can  eftablifh,  or  afford  evidence  of  any 
jntromifHon  againft  either  Innes  or  Clark  :  That  can  only  be  done 
|>7  proper  evidence  produced  under  their  own  hands. 
■  Hence  the  letters  are  the  only  writings  now  reported,  which 
merit  attention,  but  they  alio,  on  your  Lordlhips  confiderin^ 
them,  will  appear  altogether  vague  and  infufficient,  and  the  ear- 
lieft  of  them  being  dated  in  171 1,  and  the  latefl  in  1714,  they  can. 
in  no  view  prove  intromiffions,  prior  or  pofterior  to  that  period. 
^  imo,  The  firft,dated  3d  April  17 11,  the  fecond,  dated  7th  May 
Vjii,  and  the  third,  dated  i oth  September  J711,  do  not  even 
tnention  the  lands  of  Canisby. 

ado.  The  only  ones,  which  mention  them,  are  the  fourth,  dated 
Sth  April  1 7 12,  the  fifth,  dated  26th  May  17 12,  the  feventh, 
dated  rSth  Auguft  17 12,  the  8th,  dated  8th  June  17 13,  the  tenth, 
dated  28th  July  1713,  the  eleventh,  dated  24th  February  17 14, 
and  the  twelfth,  dated  19th  OcT,ober  17 14. 

3tlo,  Thofe,  in  which  the  lands  are  mentioned,  do  not  fliow 
that  any  particular  fums  were  received  by,  or  payments  made  to, 
Clark. 

C  4tOy 


4to,  Tlie  only  letters.  In  which  any  particular  quantities  are 
f|)ccified,  are  the  fourtli,  nintli,  tenth,  and  twelfth. 

5to,  The  defender  allcdged  tliat  Clark  appeared,  from  thefc  let- 
ters, to  have  been  enquiring  about  the  lands  ;  but  the  confequencc 
is  not  obvious:  That  was  mort  natural  for  liim  to  do,  as  the  lands 
had  been  tiifponcd  to  him  for  his  relief;  but  it  makes  againfl  the 
defender,  for  this  circumUance,  as  well  as  the  flrain  of  tlie  letters 
fliows,  that  Clark  was  only  ^^^mhw/wj^  his  enquiries  in  171 1,  and 
that  he  had  had  no  intromillion,  either  through  Campbell,  or  other- 
Avife,  before  that  time.  And  if  any  prcfumption  arifes  from  the 
letters,  it  is,  that  any  victual  or  money  received  out  of  the  lands 
of  Cannifby,  was  all  applied  to  the  ufe  of  Cuthbert  of  Plaids. 
Plaicis's  necefTities  appear  from  evidence  in  procefs,  and  it  is  proved 
that  Innes  and  Clark  made  large  and  generous  advances  to  him  ; 
therefore,  it  is  probable  that  he  was  allowed,  for  his  lubfil^ence,  to 
receive  any  fmall  pittance  of  rents,  which  could  be  recovered  ouc 
of  the  lands  of  Cannifby  ;  and  this  would  appear  even  from  one 
of  the  letters  produced,  dated  the  24th  February  17  14,  in  the  fol- 
lowing terms:  "  Being  to  JI ate  accounts  fljortly  ivith  "John  Cuthbert^ 
*'  vou'U  fend  me  a  particular  account  of  the  payments  you  have 
*'  made  me  of  the  rents  of  Cannilby,  and  a  particular  account  of 
"  the  payments  made  you  by  the  tenants.  Jf  there  is  any  money 
*'  in  the  hands  of  the  tenants,  or  your  own,  of  the  lall  year's 
"  crop,  and  precceJings,  pray  fend  it."  This  letter  would  point 
our,  that  an  account  of  the  rents  was  to  be  rendered  to  Plaids, 
that  Plaids  himfelf  was  the  pcrlbn  who  poni-fled  the  lands,  and 
that  any  intromilfions,  which  either  Campbell  or  Clark  can  be 
pretended  to  have  had,  were  applied  for  his  behoof. 

Tiic  fame  thing  would  alio  appear  from  a  melTenger's  receipt, 
dated  lOthOcflober  1716,  for  executing  a  fummons,  in  the  name 
of  Cuthbert  of  Plaids,  againfl  the  old  Laird  of  Mey;  which  the 
«lefender  laid  was  more  than  probably  lor  repetition  of  the  tientis 
\iplifted  by  Mey:  This  Ihows  that  Plaids  was  the  party  really  in 
jioiTefllon  of  th:  lands,  underllood  to  have  a  right  to  inlill  for  re- 
petition from  all  who  had  intromitted  with  the  rents  or  fruits,  and 
txtrcifing  that  right  at  the  time. 

It  is  indeed  laid,  in  one  of  the  letters,  that  Clark  was  to  fend  .1 
fa(flory  to  C'ampbell;  but  it  does  not  appear  that  fuch  factory  was 
c\cT  granted;  and  the  original  title  on  which  (\inipbell  came  at  ail 
lo  interfere,  is  unknown  j  but  it  is  clear,  from  the  llrain   of  the 

letters 
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letters,  that  he  had  had  no  interference  before  the  itt,    f„,  .t 
he  began  then  only  to  interfere:  And  the  Dren,m„^-      •'     ,    '™ 
.va=  employed  to  /plift  the  rents,  for  th    beSXTdf'  ""k"  !"= 

produced,  viz.  80 1.  and  66  1.  and  48 1   a^H  f  cI    r  «   S  ^^  I'"'''* 

added  togecher,  amount  precifel.^ndTo  n^'o^o'ettn  ^hrf'^"? 
249 1.  5.^.Scots  ;  which  therefore  is  the  utmoftTddft'ional  .h         "I  °^ 
in  any  view,  could  poffibly  be  made  upon  trpurfu^^^^^ 
of  the  fuppletory  proof,  as  it  is  not  inftrua^d   that  a  farth^"'"'^ 
came  at  all  into  Clark's  hands:  The  deSr  will  nnrrT  """'^ 
pretend,  they  can  be  chargeable  for  morethan    h^n       '^T  "°^ 
turles,  mentioned  or  ftated  in  the  wridnTs     az^^d   t  isT'"l'^^^ 
that  this  fum  correfponds  exadly  to  thefirft  article  of  r!?'      5  '' 
fide  of  an  unfigned  account  of  charge  and  di  cha  Je  nrod      T^'' 
tw,.t  Campbell  and  Clark,  refpedmg  tL  rents  of  Canni^'   f"" 
four  years,  from  Martinmas  1712,  to  Martinmas  i7in^^K°.r 
Recount,  credit  is  given  for  calh  therein  fa  d "rbe  m  d'to  P^n  ^'S 
Qarfc,  as  per  his  feveral  letters  acknowledging  the  W.  ^^ 

In  refpe^ 'whereof  ,  ^c. 


GEO.   WALLACE. 
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*i«r-  AUGUST    6.    1770. 

UNTO  THE  RIGHT  HONOURABLE. 
The  lords   of   COUNCIL   and  SESSION, 

THE 

P   E  T   I   T  I   O 

O    F 

Mrs.  Elizabeth  T)unhar^  lawful  Daughter  and' 
univerfal  Dilp  )nee  of  the  decea(t  Sir  'A/- 
trick  /  uhbar  of  Nortkficld,  and  James  Sin- 
clair o{  Duran,  Eli^uir^e,,  \^^  Hulband,;  foir 
his  Interell: ;  ,.:>>:;..  ;^- 


Humbly  Sheweth,  .^^^ 


■{X 


"^HAT  "John  Cuthbert  of  Plaids,  in  the  1709  and  1710 
conveyed,  by  two  ieveral  dilpofuions  in  tavours  ot  A^ 
lexander  Clark,  bai.he  of  lu'vemefs,  and    Robert   bines 
of    Mondole,    two   appnfings,    affecling   the  eftate  of'^- 
Mey,  which  was  purchafed  hy  George  iirl\  Earl  of  Q oma' ty  ; .  xnd 
m  virtue   of  which,  by   the  decreet   ot  divifion   of  the    price  of 
that  eftate,  the   apprifers   were    to   dravy   5154/.    15  j.    10  r/.  and 
331 '.    9  J-    lo^-    both    Scotch,    with    intereft,    from   Wbitfimday 
1694  ;  as  alfo,  the  lands  of  H'eli  Camsby 

■  Thefe  conveyances  were,  ex  facie,  al>folute  and  irredeemable- 
but  by  back-bonds,  of  even  date  wit'-  the  difpofitions,  it  was  pro- 
vided and  declared,  that  out  or  the  fiirt  and  readielt  of  the  mo- 
ney arifmg  from  thefe  funds,  they  fhould  retain  in  their  hands 
1^  as  much  as  would  fatisfy  and  pay  ail  debts  due  by  Plaids  and 
his  predecelTors,    which   they   either   latisfied   and   cleared,    or 

fliouJd 
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"  fliouia  thereafter  fatisfy  and  clear,  with  all  Turns  which^  they 
"  either  harl  a  ivanccd.  or  IhouKl  advanre  to  Pluuh  himfelf." 

Innes^nACb'k,  truUing  to  the  fecurlty  thereby  granted,  ex- 
pended large  funis  iti  clearing  Plaidi's  debts,  and  extricating  his 
aff.ir-^    which  were  then  very  much  involved. 

Iherig'.t  which  /m;fj  and  C/.i'/t  had  in  the  forefaid  fuhjcas, 
became  fully  vetted    in   the   perfon   of  Sir  Patrick  Dunbar,  about 

the    1720.  ,  rr  ■  ■  v. 

.  Jchn  Cuthbtrt  of  Ca/Ilchill,  obtained  an  affignation  in  the  17  13, 
to  the  back-bonds  above-mentioned,  granted  to  him  by  Inms  and 
Cark:  And  he  having,  by  his  lettlemenr,  conveyed  the  lame  to 
Jgnn  Hid,  his  wife  ;  and  Sir  Patruk  Ounkir,  who  had  clearly  a 
preferable  intercrt  in  the  lubjels,  bemg  a  very  old  man,  and  li- 
ving in  the  remote  county  of  Ciithm/s,  having  negleded,  within 
the  time  limited  by  the  veRing  acft,  to  enter  a  claim  tor  the  tore- 
faid  debts,  upon  the  forfeited  elUtc  of  Oonutrty;  a  claim  was  en- 
tered by  'the  Lady  CijUdull,  as  having  right  from  her  hulband, 
to  the  biuk-bomii  granted  by  PlaUi  to  hmes  and  Clark. 

The  grounds  nccelTary  for  fupporting  her  claim,  were  recover- 
ed by  her,  on  a  diligence,  out  ot  the  hands  of  Sir  Patrick  Dunbar. 
'S\T  Patrick,  with  his  doer.  wh<-n  citeil  upon  this  diligence,  did  allert 
,,56  his  right  before  the  late  Lord  irooJhall,  who,  by  his  inte.locutor, 
'  expreOv  relerved  toSW  Patrick,  notwithllanding  his  producing  the 
writs  called  for,  "  all  right  and  title  which  he  had  to  the  lubjecl 
"   then  claimed   by  Lady  Ci/llehilL" 

Lady  CaftlehtU  acquiefced  in  this  interlocutor,  and  proceeded  to 
act  her  claim  lutlaiued  ;  and  Sir  Pd/r/V*:  was  only  prevented  by 
death  from  commencing  an  aclion,  which,  he  was  adviled,  it  was 
proper  for  him  to  bring,  for  having  it  found  and  decl.ired,  by 
decreet  of  tl.is  court,  that  he  h.ul,  upon  the  titles  atorclaul,  a 
piior  and  pietcraMc  right  to  the  money,  with  the  bcft  and  only 
title  to  uplift,  receive,  and  difcharge  the  fame. 

That  action,  which  he  was  prevented  from  inQituting,  the  peti- 
tioners, as  in  his  right,  brought  in  1  7  64  ;  and  tlie  fame  came  in 
c.>urfc  before  the  Lonl  GatJc>i/hun  Ordinary. 

It  is  unncceQary  for  the  prcfent  purpofe,  minutely  to  rciiimc 
the  diflcrcnt  ilcps  of  procedure  in  this  adion.  A  moft  oljllinatc 
litigation  did  enfue  upon  the  patt  of  the  defender,  and  every  pol- 
CIjIc  device  was  fallen  upon  to  proiraa  and  delay  the  caule.  ^ 
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The  Lord  Ordinary,  upon  advifing  a  reprefentation  for  the 
petitioners,  and  anfwers  for  the  defender,  of  this  date,  pronoun- Feb.  ti. 
ced  the  following  interlocutor  :  "  Adheres  to  the  former  inter-  '''^''' 
"  locutor,  in  fo  far  as  it  finds,  that  the  defender,  in  virtue  of  her 
"  title  founded  upon,  and  particularly,  in  virtue  of  the  decreets 
*'  fuftaining  her  claim,  is  veiled  in  the  right  and  property  of  the 
"  debt  upon  the  forfeited  eltate  of  Cromarty ;  but  varies  the  fubfe- 
"  quent  part  of  the  interlocutor,  and  finds,  that  the  conveyance 
*'  of  this  debt,  granted  by  Plaids,  was  only  a  right  in  fecurity  for 
*'  the  fums  truly  advanced,  or  to  be  advanced  by  Innes  and  Clark, 
"  for  Plaids's  behoof,  and  was  a  truft  as  to  the  refidue  or  rever- 
"  fion,  which  right  Tnnes  and  Clark  could  not  transfer  to  Sir 
"  Pat'ick  Dunbar  :  Finds,  that  the  purfuer  is  intitled  to  infift,  that 
"  the  defender  [hall  denude  in  her  favour^  in  fo  far  as  the  faid  pur- 
"  fuer  Jloall  vifiiii^,  Innes  and  Clark  ivere  creditors  to  Plaids." 

The  defender  prefented  a  reclaiming  petition  againft  the  forc- 
faid  interlocutor  ;  in  which,  (he  prayed  vmir  Lordthips  to  find, 
that  flic  had  the  preferable  right  to  the  debts  in  queflion,  afFeifl- 
ing  the  forfeited  ertate  of  Cromattv  ;  and  that  the  purfuer,  having 
negledled  to  enter  her  c'aim  within  the  time  prefcribed  by  adl  of 
parliament,  had  loll;  ail  right  or  claim  whatever  to  the  forefaid 
debts. 

The  now  petitioners,  on  the  other  hand,  being  advlfed,  thac 
their  right  being  prior  and  preferable  to  that  of  the  defender,  inti- 
tled them  to  an  immediate  decreet,  preferring  them  to  the  money  ; 
and,  forefeeingthecoafequences  they  have  (iace  felt,  of  entering  into 
any  unneceiTary  litigation  with  the  defender,  preferred  a  petition 
upon  their  part  ;  in  which  they  offer  to  find  the  beft  caution,  to 
account  for  any  overplus  that  might  be  found  due  out  of  that 
fund,  after  clearing  the  debt  due  to  them  ;  and,  in  relpect  of  that 
offer,  prayed  your  Lordlhips,  to  decern  and  dechire  againil  the 
defender,  that  they  had  the  prior  and  preferable  titles  to  the  fore- 
faid money  or  debt,  found  due  out  of  the  forfeited  eflate  of  Cro- 
Eiarty,  as  well  as  the  only  and  undoubted  right  to  uplift  and  dif- 
charge  the  fame  ;  and  accordingly,  to  decern  the  defender  to  de- 
nude herfelf  of,  and  affign  the  decree,  fuftaining  the  claim  in 
her  favour  upon  the  faid  forfeited  eftate. 

Your  Lordlhips,  on  advifing  thefe  petitions,  with  anfwers,  re- 
fufed  both,  and  adhered   to  the  Lord   Ordinary's    interlocutors,  Nov.  36. 
with  this  variation,   "That  the   defender,  Mrs.  f can  Hay,  fhall  ^'Sg. 

"  be 


"  be  obliged,  before  fhe  draw  the  money  in  queftion,  to  find 
"  fufficient  caution  for  paying  back,  and  repeating  the  lame  to 
"  the  purfuer  and  her  hufband,  or  what  part  thereof  they  ihall 
"  be  found  intitled  to  in  the  event  of  this  procefs  ;  and  remit  to 
"   the  Lord  Ordinary  to  proceed  accordingly." 

The  caufe  having  returned  to  the  Lord  Ordinary,  a  compt  and 
reckoning  enfued.  and  a  remit  was  made  to  an  accomptant  to 
make  up  a  ftate  of  the  accompts,  and  to  report  his  opinion  upon 
the  objeiflions  and  anf\vers  thereto. 

The  defender,  however,  would  not  acquiefce  in  this  ftcp.  how- 
ever proper,  and  even  harmlefs  to  him,  but  preferred  feveral  re- 
prefentations,  one  after  another,  on  moll  frivolous  grounds, 
which  were  all  rcfufed  ;  and  the  report  having  been  made  by  the 
Jone  I},  accomptant,  was,  of  this  date,  approved  l)v  the  Lord  Ordinary. 
nbi.  From  this  report  it  appears,  that  the  petitioner's  authors,  Innes 
and  CA?//:,  advanced  and  paid  to,  and  on  account  of  PlaiJs.  fums, 
which,  at  this  day,  amount,  of  principal  and  intereft,  to  up- 
wards of  2000  /.  Sterling  ;  and  the  advances  made  by  them,  were 
fo  clearly  proved  by  vouchers  produceti,  that  even  the  defend  r 
herfelf  could  not  conteft  a  fingle  article  of  them  ;  fo  that  the 
difpute  turned  entirely  upon  the  articles  with  which  Innes  and 
Clark,  and  the  petitioners  in  their  right,  fell  to  be  charged. 

The  defender  infjfled,  that  tlie  petitioners  tell  to  be  charged 
with  various  particulars,  all  cf  which  have  been  finally  fettled  a- 
gainfl  the  defender,  except  one  article  lUU  in  dependence,  refpe;5l- 
jng  the  rents  of  the  lands  of  IVcJl  Canisby,  with  which,  it  was  in- 
filled, the  petitioner's  authors  fell  to  be  charged  from  the 
Joly  1.;.  1694.  And  tiic  Lord  Ordinarv,  by  his  interlocutor  of  this  date, 
176S.  ««  fount]^  That  the  purlucr  is  only  obliged  to  ac  ount  for  the  rents 
"  of  the  lands  of  U'ejl  Canuby,  from  Il'bil/tinJay  171*;,  in  relpedl 
"  the  defender  ofll-rs  no  proof  of  an  earlier  poinifion  l)y  Innes 
"  and  Clark,  the  original  truDecs,  and  Ihows  no  (iifiuient  caufe 
"  for  rcHing  on  bare  prclumptions  of  an  earlier  poUinion."  And 
this  interlocutor  was  adhered  to  by  your  Lordlhips,  upon  advifing 
petition  aU'l  aiiTvers. 

The  defender,  thereafter,  was  allowed  a  proof,  for  inflrufbng 
limes  anil  Clark'a  polLfiion,  prior  to  IVhitJunJay  17  ly:  Bur  the 
Lord  Oriliiury,  Uj/on  advifing,  *'  Fouiul,  that  he  had  not  brought 
"  fufficient  evidence  to  inllru.l  an  earlier  poirellion." 

The 
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The  defender  hereupon  preferred  a  reprefentation,  praying  an 
alteration  of  the  interlocutor ;  at  leaft,  that  warrant  lliould  be 
granted,  for  iufpetfling  the  papers  of  the  deceaft  William  Gimpbell, 
llierifF-clerk  of  Cnithnefs,  for  inftruding  further  intromiffioas  a- 
gainll  Innes  and  Claik:  But  this  reprefentation  was,  upon  anfwers, 
refufed. 

The  defender  reclaimed  againft  the  forefaid  interlocutor  ;  and 
your  Lordfhips,  upon    advifing  the  petition  and  anfwers,   of  this 
date,   pronounced  the  following  interlocutor :  "  Finds,  that  there  Feb.  ly, 
*'  is    no   Jutficieiit    evidence    brought  to   prove,  or  inftrudl,  that  '''"' 
*'    innes  and  Clark  had  pofleflion  of  the  lands  of  Weji  Canisby,  prior 
*'  to  the  difpolition  in  favours  of  Sir  Patrick  Dunbar,   1759;  and 
•'  adhere  to  the  Lord  Ordinary's  interlocutor  as  to  that  point ;  but 
"  remit  to  the  Lord  Ordinary,  to  grant  warrant  for  iearching  the 
"  acconipt-bo'jks  and  papeis  of  the  deceaft  William  Campbell,   late 
"  fherifF  clerk  of  Cstthnefs  ;  and  to  tranfmit  to  this  procefs,   what 
*'  writings  ihall  be  found  relative  to  clerk  Campbell's  intromillions 
*'  with  the  rents  ofCanisbj',   prior  to  the  year  1719  ;  and  to  grant: 
"  diligence   for   recovering  the  accompt-books  and  other  writings 
"  of  the  deceaft   y^lexander  Frafer,  relative  to  his   a  Hedged  intio- 
"  millions   with    the   rents   of  the   faid  lands  of  Canisby,  prior  to 
"  the  faid    period  ;  and   alfo,  to    hear   parties   procurators    upon 
*'  what   further   the    petitioner   condefcends   upon,  and  offers  to 
"  prove,  relative   to  the  intromiffions  of  Innes  and  Cla  k   with  the 
"  forefaid    rents,  and  by  whom  he  is  to  prove  the  fame  ;  and,  as 
"  to   the  third  prayer  of  the  petition,  refpeiling  the  infpe3ion  of 
"  the   papers    called    for   from    DaviJ  Lothian,  remit  to  the  Lord 
"  Ordinary    to  do  therein,  as    he    ihali  lee  caule  :  Find,  that  the 
"   '5.1  i-  Scots  bill  laid  to  have  been  paid  to  John  Colly,  cannot  be 
"  taken    into   the  accomptant's   report,  as  there  is  no  evidence  in 
"  procefs  of  itb  exiilencej  and  remit  to  the  Lord  Ordmary  to  pro- 
"  ceed  accordingly." 

The  defender  reclaimed  againft  the  forefaid  interlocutor,  and 
alfo  agamft  another  interlocutor  of  your  Lordfhips,  finding,  that 
the  Lord  Ordinary  had  no  power,  in  hoc  Jlatu,  to  authonfe  the 
fale  of  the  lands  oi  tVeJi  Canisby  :  And,  m  this  petition,  they  pray- 
ed your  Lordihip>s  to  ordain  the  lauds  oi  WeJi  Canisby  to  be  expo- 
fed  to  public  roup,  according  to  articles  to  be  adjulted  at  the  fight 
of  the  Lord  Ordmary  ;  or.  at  leaft,  to  find,  that  the  purfuer  can- 
not infift  in  this  procefs,  wbilft   (he  refuies  to  concur,  or  confenc 

R  to 


[    6    ] 

to  the  fale  of  the  lands  of  Canisby.  ido.  To  fuperfede  determi- 
riing  the  queftion,  from  what  period  the  purfncr  is  to  be  account- 
able for  the  rents  of  the  lands  ot  iarnby,  till  after  the  papers  of 
clerk  Campf'ell  have  been  infpe(flt<l,  and  Mr.  I othi  n  has  exhibited 
the  papers  in  his  hands,  called  for  by  the  pe'itioner.  and  to  or- 
dain this  infpetf^ion  and  exhibition  to  be  made,  and  the  farther 
proof  allowed  to  be  reported,  before  anfwcr:  "  At  any  rate,  to  "md, 
"  that  the  petitioner  has  already  brought  fnfficient  evidence  of 
"  Junes  and  dark's  intromiirions  witli  the  rents  of  Caniiby,  for  the 
"  crop  and  year  1717,  and  downwards." 

This  petition  your  I.ordlhips  ordained  to  be  feen  and  anfwered, 
Mirchi.u'f,   "  But  without  prejudice  to  the  Lord  Ordinary,  to  proceed  in 
«7;o.    »»  jj^g   exhibition   and    proof,  at  calling   the  caule,  any  time  this 
"   feffion." 

Aniwershave  accordingly  bern  put  in  to  the  petition:  The  proof 
demanded  has  been  granred,  and  reported  ;  with  which  the  Lord 
Ordinary  has  made  ai'ifanJum  to  your  Lordlhips,  and  appointed 
parties  to  give  in  memorials  ;  whch  memorials  liave  accordingly 
been  prepared,  prmted,  and  put  into  the  boxes;  lo  that  the  whole 
caufe  is  now  ready  to  be  advifed. 

That  a  petition  whs  preferred  to  your  Lordfhips,  upon  the  part 
of  the  defender,  /  lexanJer  Cutbbert,  ("etting  forth,  that  the  de- 
creet luflaining  the  claim  of  Mrs.  lean  Hay,  the  defender's  mo* 
ther,  on  tiie  el\ate  of  Cromarty,  with  the  C(>nve\ance  thereof,  ia 
favours  of  the  petitioner,  had  been  lodged  with  the  proper  otficcr 
jn  exchequer,  in  order  that  a  precept  might  be  ilVued  at  the  fame 
time  with  the  other  creditors,  on  thit  ellate,  before  the  riling  ot  tiie 
term,  upon  the  petitioner';,  finding  caution  in  terms  of  your  Loril- 
fliips  interlocutors,  as  tiie  moiiev  was  daily  expedlcd  to  come 
down,  and  the  Barons  had  reiolved,  that  it  lhoul<l  bear  no  inte- 
rcfl  from  the  5th  ot  yuh  \a\\  :  That  the  dcten(k-r,  who  refides  in 
a  foreign  country,  had,  fometime  ago,  wrote  to  his  doer,  that  he 
was  to  be  liere  himfclf,  lometime  m  thr  month  of  ?/'/)',  and  would 
then  find  the  c:  ution  requiicd;  and  tor  that  rcalbn,  he  had  not 
franfmirtcd  a  bond  of  caution,  fignc«l  by  himfelf,  in  order  to  be 
afterwards  figned  by  the  cautioners:  Tii.u  although  the  defender 
had  not  yet  arrived,  bonds  of  caution  for  him  had  been  oiKred  to 
yo»ir  Lordlhips  clerks,  by  gentlemen  lefiiing  iu  RJtnlii^h,  of 
undoubtcii  credit,  with  wliolc  feiuritv  the  cLrks  Acrc  latisfied  ; 
but  that  they  declined  to  receive  the  caution,  in  rcl'^ici^  ot  the  de- 
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fender's  not  being  bound  and  fubfcribing  the  bond  as  principal. 
And  therefore,  praying  your  Lordfhips,  to  authoriie  the  clerks  of 
feffion,  to  receive  fufficient  caution  acled  in  your  Led  hips 
books,  in  terms  of  the  above  recited  interlocutors,  without  the 
neceflity  of  the  defender's  figning  as  principal. 

Upon  hearing   this    petition,  your   Lordfhips    pronounced   the 
following  interlocutor :  "  The  Lords  having  heard  this    petition,  Aug.  2. 
*'  they  remit  the  fame  to  Lord  Gardenjhun  Ordinary,  with  power  '77o- 
"  to  his  Lordfhip  to  call    and   hear   parties    procurators    thereon, 
"  and  to  do  therein  as  he  {hall  lee  caufe  ;  and  alfo,  with   power 
"  to  him  to  call  it  at  any  time  this  feffion." 

At  a  callingofthe  caufe  before  the  Lord  Ordinary,  a  letter  or  man- 
date from  the  defender  was  produced ;  whereupon,  his  Lordfhip 
pronounced  the  following  interlocutor:  "  Finds,  that  the  letter  pro- 
"  duced,  is  a  fiifficient  mandate  for  giving  in  the  prefent  petition, 
*'  and  makes  avijamlum  to  the  Lords  with  the  other  points  in  the 
**  petition." — And  thereafter,  of  this  date,  your  Lordlhips  pro- Aug.  2. 
nounced  the  following  interlocutor  :  "  (.)n  report  of  Lord  Gar-  i?^"' 
''  denfloun,  and  having  refumed  the  confideration  of  this  petition, 
*'  the  Lords  grant  warrant  to,  and  authorife  the  clerks  of  feffion, 
"  to  receive  a  bond  from  fufficient  perfons,  binding  themfelves 
"  as  conjun<5t  principals,  to  the  effedl  mentioned  in  the  former 
•'  interlocutors,  which,  they  declare,  ffiall  be  held  as  full  implement 
"  of  the  obligation  upon  the  petitioner  by  the  former  interlocu- 
"  tor." 

As  the  defender  will,  in  confequence  of  the  caution  fo  found, 
draw  the  whole  debt  upon  the  eitate  of  Cromarty,  and  the  peti- 
tioners will  be  left  to  recover  their  payment  from  the  defender 
the  befl  way  they  can,  the  petitioners  have  made  this  application 
to  your  Lordffiips,  in  order  that  they  may  be  found  intitled  to 
draw  out  of  the  money  to  be  divided  among  the  creditors,  to  the  ex- 
tent of  the  balance  that  is  already  afcertained  to  be  clearly  due  to 
the  petitioners,  and  that  preferably  to  the  defender,  referving  to 
the  defender  v/hat  fums  (hall  remain  over  and  above  laid  balance: 
And  when  the  circumftances  of  this  cafe  are  confidercd,  the  pe- 
titioners do  humbly  hope,  your  Lorufliips  will  be  of  opinion, 
that  they  are  well  founded  in  luch  demand. 

Your  Lordfliips  will  obferve,  from  the  above  ftate  of  the  cafe, 
that  the  the  petitioners  authors,  Innes  and  Qark,  had  a  convey- 
ance to  the  debts  in  queftion,  affeCling  the  ellate  of  Cromarty ; 
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which  conveyance  was,  ex  ftjcie,  abfolute  and  irredeennablc.  but 
•was  qu.ilified  by  back-bonds,  hv  which  they  were  to  account  to 
Plauls  for  their  inrromiffions.  after  rfimburjiu^  thenijelves  of  ivb.it' 
ever  fums  Plaids  jhoulJ  ftand  indibteJ  to  them  ;  and  as  the  defender's 
claim  to  the  monev  in  queftion,  is  founded  cn;irelv  upon  the  fore- 
faiil  back  bond  ;  fo,  it  is  pl.iin,  that,  in  as  far  as  /nnes  and  C/jrk 
were  creditors  to  PloUs^  that  they  were  prior  antl  preferal^le  to 
the  revcrfionary  right  which  was  in  Plaids,  and  which  now  Itaiids 
vcfled,  by  progrels,  in  the  perfbn  of  the  defender. 

Accordingly,  the  Lorci  Oniinary,  by  his  interlocutor  of  the 
iith  February  I7^>6,  '*  Found,  that  the  puiluer  is  intitled  to  in- 
"  fift,  that  the  defender  Jball  denude  in  ht-r  favour,  in  lo  far  as 
"  the  faid  purluer  Ihall  indrudl,  Innes  and  C/ark  were  crechtors  to 
"  P/aids."'  And  althuu;;li  your  Lordlhips,  by  your  interlocutor 
of  the  26th  November  iy66,  did  fo  far  vary  the  Lord  Ortlinary's 
interlocutor,  as  to  find,  "  That  the  defender,  Mrs.  'lean  Hay,  ihall 
"  be  obliged,  before  fbe  draw  the  money  in  queftion,  to  find  luf- 
"  ficient  caution  for  paying  back  and  repeating  the  fame  to  the 
"  petitioner,  and  her  hulband,  or  what  part  thereof  they  fhall  be 
"  found  intitled  to  in  the  event  of  this  procefs  ;"  yet  your  l.ord- 
fhips  did  not  thereby  mean  in  the  Icaft  to  weaken  the  right  or 
fccurity  of  the  petitioners,  but  on  the  other  hand  to  llrengthcn  it. 
It  might  have  hajipencd,  that  the  money  might  have  been  ready 
to  be  paid  over  by  the  jmblic,  before  the  pcti:ioncrs  claims  were 
in  any  degree  liquidated  or  alticrtamcd  ;  and  as  the  defender 
would,  in  that  calc,  have  been  intulcd  to  draw  that  money  from 
the  public,  (b  the  forcfaid  interlocutor  was  very  properly  calcu- 
lated to  fecurc  the  petitioners  from  being  dilappomted  of  their 
payments  by  the  defenders  dilapidating  the  funds  before  the  peti- 
tioneis  claim  Ihoulil  be  afcertained  ;  b.it  as  the  petitioners  claims 
are  clearly  afcertained  to  a  certain  extent,  and  as  the  momy  is 
(lill  in  medio,  they  hun<bly  apprehend,  that  they,  whofe  right  is 
clearly  preferable  to  that  of  the  defender's,  ihould  themlelves  draw 
the  money  preferably  to  the  defender,  in  lo  far  as  their  claims 
4irc  alccrtamed. 

It  ib  not  a  matter  of  indifference  to  tlie  petitioners,  to  allow 
the  tlefendcr  to  ilraw  the  money  from  the  public,  leaving  it  to 
the  petitioners  to  draw  their  |)aymcnts  from  the  defender,  when 
the  |irt(ciit  a<f\ion  i"-  finally  concluded.  The  greateft  part  of  the 
(jcuiiuuLTb  cUim  cuiiQiU  ul  bygone  iutcrcil.     'I'iicrc  ib  about   60 

years 


years  intereft  due  upon  the  money  that  was  advanced  by  Lines 
and  Clark  to  Plaids^  and  for  his  behoof.  All  this  is  a  dead  ftock, 
bearing  no  intereft  to  the  petitioners,  and  will  remain  fo.  until 
they  receive  their  payment ;  and  therefore,  with  fubmifion,  it 
would  be  highly  inequitable,  to  allow  the  defender  to  draw  the 
money,  when,  at  the  fame  time,  the  petitioners,  who  have  the 
prior,  and  preferable  right ,  muft  not  only  ly  out  of  their  money, 
till  the  final  conclufion  of  this  caufe,  but  the  bulk  of  their  claim. 
is  a  dead  ftock,  bearing  no  intereft.  It  is  plain,  that,  by  allow- 
ing the  defender  to  draw  the  whole,  he  not  only  gets  the  ufe  of 
the  money,  which  truly  belongs  to  the  petitioners,  but,  as  to  the 
bulk  of  it,  he  gets  the  ufe  of  it  without  intereft. 

The  petitioners  have  been  already  kept  in  court  for  feveral 
years,  by  a  litigation  maintained  with  a  very  uncommon  and  ex- 
traordinary degree  of  obftinacy  upon  the  part  of  the  defender 
and  his  predeceflbr,  with  a  view,  if  poffible,  to  pofTefs  themfelves 
of  the  money  in  queftion  before  the  petitioners  claims  fhould  be 
finally  afcertained :  And,  if  the  defender  Ihall  once  be  allowed. 
to  pofTefs  himfelf  of  the  money,  which  is  now  ready  to  be  paid 
by  the  public,  the  petitioners  are  afraid,  that  pretences  may  be 
fallen  upon,  which  have  not  been  wanting  in  this  cafe,  for  keep- 
ing the  matter  in  dependence  for  years  yet  to  come  ;  and  there- 
fore, as  the  petitioners  right  is  clearly  preferable  to  that  of  the 
defenders,  in  fo  far  as  their  authors,  Innes  and  Cuirk^  were  cre- 
ditors to  Plaids^  the  petitioners  are  humbly  perfuaded,  that  your 
Lordfhips  will  be  of  opinion,  that  they  are  entitled  to  draw  pre- 
ferably to  the  defenders,  in  fo  far  as  their  daims  are  already  li* 
quidated  and  afcertained^ 

L.      s.    d. 

By  Mr.  Ludovicfc  Grant,  the  accomptant's  report, 
and  which  has  been  approved  ot  by  the  interlo- 
cutor of  the  Lord  Ordinary  above-recited,  long 
ago  final,  the  principal  fums  thereby  fuftained 
to  have  been  advanced  by  Innes  and  Clark,  for 
John  Cuthbert  of  Plaids,  amount  to  —  9^SS    S    8 


Carried  over,     9055     5     8 


L.      s.    d. 
Brought  over,      9055     5     8 
To  be  deduced  107  i  1.  Scots,  received  by  luncs  and 
Clark  from  Mr.  Sinclair  ot  Ulbfler,  with  iutcreft 
from  Whitfunday  i6c;4  to  the  year  I  7  10  1928    18     2 


Remalas,  7126     7     (> 

The  above  fums  were  advanced  in  1709,  1710, 
I  7  I  I ,  and  I  7  I  2  ;  but,  as  the  hulk  of  t'iem  was 
advanced  in  the  1710,  theretore,  luppofing  the 
interefl  of  the  whole  to  be  ftated  from  the  i  7  1 1, 
inde,  for  j'9  years  intercft,  the  fum  of         —        21,022    16     8 

The  prcfent  free  rent  of  tlie  lands  of  Weft  Canisby, 
as  eftabliihed  by  the  interlocutors  and  proof  in 
procefs,  amounts  to  191  I.  6s.  3d.  Scots:  The 
petitioners,  by  the  interlocutors  already  pronoun- 
ced, have  been  found  accomptable  for  tliefe  rents 
from  the  17  19:  But,  fuppofing  that  they  Ihould 
be  found  accountable  from  the  17 10,  the  com- 
mencement ct  lanes  and  Clark's  right,  and  fup- 
pofing  that  the  rents  fliould  be  held  to  be  the 
Jaine  from  that  period,  inJe  for  60  years         —      r  1,508      6     6 


Balance  due  to  the  petitioners  in  this  view        —       1  6,^40   17      2 

The  above  balance  is  clearly  due  to  the  petitioners  ;  no  pofTi- 
ble  objection  can  be  made  thereto  ;  and  therefore,  they  hum- 
bly hope,  that  your  Lordlhips  will  have  no  ditiicu'ty  to  find  and 
declare,  that  they,  as  in  the  right  of  Iiims  and  Clark,  are  creditors 
to  PlaiJs,  to  the  amount  of  the  foreiaid  balancf,  and  are  there- 
fore intitled  to  draw,  to  (ijat  amount,  out  of  the\^noncy  that  has 
been  granted  by  Parliament  for  payment  of  the  debts  af]c(5ling 
the  forfeited  clUte  of  Cromarty^  preferably  to  the  petitioners. 


L     »»     J 

May  it  therefore  pleafe your  Lordjlo'ips,  to  take  the premiffes  un- 
der your  conjideration,  and  to  find  and  declare,  that  the  peti" 
tioners,  as  in  the  right  of  Innes  and  Clark,  are  jujl  and 
/awful  creditors  to  V\2.'ids,  in  the  fore/aid  fum  o/"  i  6,640  1. 
17  s.  2d.  Scots;  and.  that  they  are  entitled  to  draiv,  to 
that  amount,  preferably  to  the  defender,  out  of  the  fums  for 
•which  the  claim,  entered  by  the  Lady  Caftlehill,  upon  the 
forfeited  ejiate  of  Cromarty,  "was  fujlained ;  and,  in  the 
mean  time,  to  allo-w  a  particle  of  the  decreet  to  be  extra£i~ 
ed,  for  that  purpofe. 

According  to  juftice,  ^c. 

RO.    MACQUEEN. 


Edinburgh,  6ih  July  1 770.  I  Adam  Steivart,  clerk  to  David 
Lothian,  writer  in  Edinburgh,  doer  for  the  petitioners,  did  inti- 
mate to  James  Frajer,  writer  to  the  fignet,  doer  for  the  defender, 
and  alfo  to  David  Stewart-Moncrieff,  Efq;  fecretary  for  forfei- 
tures to  the  Barons  of  exchequer,  That  copies  of  this  petition 
were  to  be  boxed  this  day,  in  order  to  be  moved  by  the  Lords 
to-morrow:  This  I  did,  by  delivering  to  the  faid  James  Frd- 
fer^  and  David  Stevuart-Moncrieff,  feverally,  a  copy  of  this  peti- 
tion, with  a  note  of  intimation  to  the  above  efFedl,  thereto 
fubjoined,  before  thefe  witnefles,  James  Steivart  and  John  Macfn^ 
tojh,  both  writers  in  Edinburgh, 


^ 


A^y   (yC/C/^^   ^^Jrt.f^^ 
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NOTE   of  the  prcfcnt  Rental  of  jrej}  Camshy, 
referred  to  in  the  foregoing  Petition. 

Viilual.  Money. 

B.  f.  p.  I.  L.     s.'    d. 
Grofs  rent  of  Weft  Canisby,  per  proven 

rental  in  procefs              —            —          49  2    I    o  105     o     4 
Dedud  Hipend   to   mlnlfler   of  Canisby, 

per  faid  proof         —         —         —          9332  5104 


Remains        39  2   1   2     100   10     o 

Deduce  J  for  telnd,  per  Lord  Ordinary's 

interlocutor  —         —         —  7322       20     20 


31   2  3  o       80     8     o 

The  above  31  b.  2  f.  3  p.  at  4  1.  3  s.  4  d.  the  con- 
verfion  eftabliflicd  by  Lord  Ordinary's  interlocu- 
tor, long  ago  final  —  —  -—         ^3-   '5     3 

2«3     3     3 

Dcdudl  cefs  per  proof  —  —  —  2170 

Free  rent         191    16    3 

Nota,  From  the  proof  it  appears,  that  the  vi(flual  rent  was,  levc- 
ral  years  ago,  Icis  fome  boll&  lixau  ii  i&  at  prci'enc 


December  ii.  1770. 

UNTO      t'h  E    right      HONOURABLE 

The    LORDS    of  Council    and   Session^ 

THE 

PETITION 

OF 
ALEXANDER    CUTHBERT,    E%; 

Humbly  Sheweth, 

THAT  in  the  queftion  between  the  petitioner  defender, 
and  Mrs  Elifabeth  Dunbar  and  James  Sinclair  of  Durin, 
Efq;  her  hufband,  for  his  intereft,  purfuers,  your  Lord- 
fliips,  of  this  date,  pronounced  the  following  interlocutor:  "On  Ncv.29.1770. 
"  report  of  Lord  Gardenfton  Ordinary,  and  having  advifed  in- 
"  formations  given  in,  the  Lords  find  the  purfuers  accountable 
"  for  the  rents  of  the  lands  of  Weft  Canifby  for  crop  1709  and 
"  fubfequent  years,  and  remit  to  the  Lord  Ordinary  to  proceed 
"  accordingly." 

This  interlocutor,  in  fo  far  as  it  has  found  the  purfuers  ac- 
countable for  the  rents  of  Weft  Canifljy  only  from  the  year 
1709,  and  not  from  1694,  the  petitioner  mvift  beg  leave  to  fub- 
mit  to  your  Lordfliips  review.  When  this  caiife  was  formerly 
under  confideration ,  it  was  branched  out  into  fuch  a  vai'iety  of 
points,  and  was  perplexed  with  fuch  a  multiplicity  of  fafts  and 
circumftances,  that  it  was  difficult  to  preient,  in  a  clear  light, 
the  argument  upon  that  point  which  is  the  fubjecT;  of  this  peti- 

A  tion» 


[  --  ] 

lion.  As  the  petitioner  can  now  dillngage  it  from  extraneous 
niatier,  and»  as  he  apprchcncb,  place  his  argument  in  a  light 
Ibniewhat  (HHcrcnt  from  that  in  which  it  has  been  liithcrto 
viewed,  he  humbly  prclumcs  to  bring  it  ag^iin  under  the  conii- 
deration  ot  the  covu't. 

In  order  to  aj^prehcnd  the  argument  to  be  iniifled  uix)n,  tiie 
nature  of  the  rights  of  the  purfuer  and  defender,  merits  parti- 
cular attention  ;  and  may  be  very  ihortly  brought  to  your 
Lordihips  recollcclion.  Bodi  parties  derive  their  rights  from 
John-Cuthbert  of  Plaids,  who,  belides  feveral  fubjeds  of  his 
own,  had,  as  heir  and  reprefentative  of  his  grandunclc  Alexan- 
der Culhbert  provoll  of  hivernefs,  right  to  the  fubject  of  certain 
apprifmgs,  obtained  by  the  faid  Provoll  Cuthbcrt  agiiinlt  the 
ejtate  of  Sir  William  Sinclair  of  Mcy. 

Alter  a  judicial  I'ale  of  die  eltate  of  Mey,  a  decreet  of  rank- 
ing was  pronounced  in  favour  of  the  creditors  ;  luid  thereb) , 
belides  certain  fums  in  die  lunds  of  dilierent  purcliafers  at  the 
'..  :i.  1695.  f^xle,  ' •  there  were  adjudged  to  the  reprefentativcs  of  Provoll  Cudi- 
•*  bert»  the  three  penny  three  farthing  and  an  half  odo  land  of  the 
"  lands  of  Canifby,  holding  of  the  King,  6v.  in  payment  of  die 
"  remainder  of  the  debt  due  to  the  provolt,  no  purchafer  having 
"  apjx'ared  for  thel'e  lands."  And  the  decreet  furdicr  declares 
the  provoll's  reprefentativcs  to  have  right  to  the  rents,  mails, 
and  duties  of  thefe  lands,  from  the  term  of  Whitfunday  1694, 
and  in  lime  coming. 

fohn  CuthlxTt  of  Plaids  did,  by  a  deed  ijlh  Auguft:  1709, 
eonflitute  Robert  Imies  of  Mondole,  and  Alexander  Clark  one 
of  the  bailies  of  Invcrnefs,  his  fadars,  for  intromitting  with  and 
receiving  his  various  fnnds,  and  in  particular  the  rents  of  the 
afoix-raid  lands  of  Canifby.  On  the  other  hand,  by  back  bond 
of  the  fame  tlate,  the  faitl  fadors  becan^.e  Iwund  to  make  juit 
cotmt,  reckcjiiing,  and  payment  to  the  laid  John  Culhbert, 
of  what  fums  of  money  they  fh<udd  happen  to  recover  from  all 
or  any  of  his  debtors  and  tenants,  and  to  comnnmieaie  any 
cafes  they  fhould  obtain  in  coni|)ounding  with  his  cretlitors;  de- 
ducing always,  in  the  firfl  pLice,  all  linns  they  fhould  hapixn  to 
liifluu'fe,  with  a  connx"tent  filial")'  lor  dieir  own  pains  and  trouble 
in  negotiating  and  managing  his  aflairs. 

Afterwards,   th.e  Ixttcr  to  enable  them  to  attain  pofleffion  of 
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Ills  different  funds,  he  did,  by  a  deed,  of  date  21ft  OfloBer 
1709,  alfign  and  difpone  to  them  his  various  fubjefts  ;  and  in 
particular  the  lands  of  Canlfby,  luith  tkc  mails  and  duties  tbere- 
"/»  l^ygon^  ^^'^  ^'^  ^'^^'^  ■'  And,  on  the  other  hand,  they  grant- 
ed a  back  bond,  pretty  neai^ly  in  the  lame  terms  with  the  for- 
mer, obliging  themfelves  to  make  jull  count,  reckoning,  and 
payment,  to  the  faid  John  Cuthbert,  his  heirs  and  affignecs, 
providing,  that  out  of  tlie  firft  and  readieft  of  any  fums  of  mo- 
rtey,  arillng  or  to  be  received,  they  are  allowed  to  retain  in 
their  own  hands,  as  much  as  will  completely  fatisfy  and  pay  alt 
debts  due  to  themfelves,  and  a  competent  falary  for  their 
pains:  And  farther,  obliging  themfelves  to  bring  the  fubjeft 
of  the  adjudications  againft  the  eflate  of  Mey  to  a  period  twixt 
and  the  end  of  the  1710. 

This  difpolition,  21II:  October  1709,  having  been  confldered 
as  too  general,  a  fecond  was  executed,  30th  January  1710, 
more  fpecially  tranfmitting  to  them  his  fubjcfts,  particularly  the 
lands  of  Canifby  ;  and  belides  procuratory  of  reiignation,  and 
precept  of  feilin,  the  difpolition  contains  an  aflignation  to.  the 
mails  and  duties  for  bygones  and  in  time  coming.  Innes  and- 
Clark  granted,  of  the  fame  date,  a  back  bond,  conceived  in 
terms,  in  no  material  particular  different  from  the  former. 

Thefe  different  rights  granted  by  Plaids  to  Inncs  and  Clark, 
have  come,  by  progrefs,  into  the  perfon  of  Mrs  Elifabeth  Dun- 
bar, the  prefent  purfuer. 

So  early  as  the  year  171  3,  Plaids  perceiving  that  Innes  and 
Clark  did  not  manage  properly  or  faithfully,  granted  to  John 
Cuthbert  of  Cafllehlll  a  conveyance  to  the  lubjefls  formerly 
conveyed  to  Innes  and  Clark,  and  to  their  back  bonds,  impowcr- 
ing  him  to  afk  and  obtain  from  them  juft  count,  reckoning, 
and  payment  of  their  intromiffions  :  "  And  if  need  be,  to  pur- 
"  fue  therefor,  in  his  own  name,  and  to  hinder  and  impede 
*'  any  agreements  with  any  of  my  debtors,  that  may  be  made 
*'  by  them  unfrugally  or  to  lofs."  At  the  fame  time  Caftlehill 
granted  a  back  bond,  declaring  the  conveyance  to  him,  to  be 
in  lecurity  of  the  debts  therein  particularly  mentioned,  due  to 
Iiim  by  Plaids,  and  obliging  himfclf  to  account  for  his  intro- 
miffions^     Immediately  afterwards  Caftlcliill  brought  a  procefs 
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acalnft  Innes  and  Clark,  to  accounc  for  ihclr  IntromUr.ons,  and 

in     as  hall,  in  the  iKiud.  be  n.orc  particularly  nicnaoned. 

c'ftShavln^r  ciaveycdto  his  xvUe.  the  rctitioner  s  mo- 
thc^  aU  l^s  rubjeas,  aad;/./cv.//..  this  difpoht.oa  from  Plaids, 
e  in  iTAo  c itcrcd  her  claim  upon  the  tortcited  eftate  of  Cro- 
a'rt"  fo?  4>Mnent  of  the  fun.  for  .hich,  ^^^^^ -^----: 
Uoned  decreet'of  ranking  of  the  creditors  ot  Mey  u.  169,.  the 
hersofProvoll  Cud.bert  had  been  ranked  upon  the  price  of 
d  part  of  theeaate  of  Mey  which  had  been  purchaled  by 
de  Ea  lof  Cromartv;  and,  after  a  long  httgauon,  her  claim 
aftained  by  an  unanimous  judgement  ot    this   court  in 


Avas 


'In  Cuthbert  of  Plaids,  in    the  full  conyiaion    d.at  I   nes 
nn  1  Clark,  by  duir  i.nromimons  uich  his  various  fubjeds    weie 
hs  debtor  .   did  not  only  grant  the  aforefaid  conveyance  to  Cal- 
dd^ll    n  1713.  but  did  afterwards,  by  Ids  kutei-w.  1  and  tefta- 
»»i/»3.  conditute   his   only  daughter 

;;i:^^.;^^^m^  rfisiingnef'toCalllehill'sback  bond;  cmd 
nWdlgave  her  full  power  to  purlhe  and  recover  all  Imus  due 
to  him  bv   Innes  and  Clark.  ,     ,.,-  c 

The  lakl  Margaret  Cuthbert.  the  daughter  and  ch  ponee  o 
Pla  s  did.  in  The  year  175^.  K^^nt  to  the  petitioner  s  mother 
.  d  ofuio  1  to  all  lands,  heritages,  and  other  rights,  which  had 
1  donge  1  to  her  fadier.  together  with  a  rat  hcati.^n  of  all  rights 
™t?d  bv  him  to  the  above-mentioned  John  Ciuhbert  ot  C  d- 
S;  andtheivuuoner,  by  allignation  Iro.n  his  mother  ac- 
red right  to  dl  tluu  the  h:ul  in  virtue  either  ot  the  chlpon- 
;!on  tVom^tcr  luHb.nd  CalllehiU,  or  of  the  conveyance  tromthe 
I'lifl  Mariraret  Cvuhberl.  ,       .    ,     •      i 

*"t1.  s^n-  Lordlhips  perceive  die  right  of  the  ptirlncr  is  derived 
tVom  Innes  and  Chuk.  the  factors  and  ny.magers  tor  Plaids,  who 
ere  held  to  be  fo  largely  his  debtors.   l.>  early  as  the  yeai  171  3. 
tha   he  executed  the  Tou'veyance  to  CallUhill.  and  aherwards  to 
lown  daughter,  to  call  .hem  to  account.     1  he  peiuioner.  on 
U-  o  lerl-md.  is  not  only  in  the    right  of  CalUehi  1    in  con  e- 
t  enccof  d,--  aforefaid  back  bond.but  likcwite  in  the  ngl^o   P  mis 
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himfelf,  ill  virtue  of  the   difpofition  from   liis  heir  and  repre- 
lentative.  ^ 

After  CaftlehiU  had  interpclled  Lines  and  Clark,  by  the  nro- 
cels  brought  agamft  them  in  1713,  and  the  inliibition  ufed 
thereupon,  diey  appear  to  have  been  fo  fenflble  of  their 
being  already  poffeffed  of  much  more  of  Plaids's  efFcas  than 
they  had  any  right  to,  that  they  nerer  afterwards  thouMit  of 
attempting  to  get  payment  of  the  debt  due  by  Lord  CroSarty  • 
and  when  the  petitioner's  mother  carried  on  her  adion  againft  the 
crawnior  obtaining  payment  of  that  debt,  and  called  Sir  Pa- 
trick Dunbar  to  appear  as  a  haver,  for  producing  papers  to 
fuppprt^her  claim,  he  did  not  attempt  to  interfere  with  her,  ex- 
cept m  lo  far  as  to  enter  a  proteftation,  that  his  producing  thefe 
writmgs,  in  obedience  to  a  diligence  executed  againft  him,  (hould 
not  prejudge  his  right,  but  that  the  fame  fliould  be  referved. 

The  purfuer.  Sir  Patrick's  daughter,  however,  did,  within 
theie  few  years,  bring  the  prefent  aftion,  to  oblige  the  peti- 
tioner 50  denude  in  her  favour  of  that  claim,  and  the  decreet 
lUltaining  it. 

Your  Lordfliips  found  tiie  petitioner  was  not  obhged  to  de^ 
nude,  any  further  than  the  purfuer  fliould  fhow  Lines  and  Clark 
to  be  creditors  of  Plaids.  The  purfuer  at  firft  pretended  Innes 
and  Clark  to  have  been  creditors  to  the  extent  of  no  lefs  than 
i-.  30,000  Scots,  conform  to  an  account  given  out  with  her  fum- 
mons,  witlrout  admitting  any  intromilfions  whatever,  or  givino- 
credit  for  a  fixpence  on  that  account.  Li  her  after-conde- 
Icendences,  flie  was  pleafed  to  acknowledge,  that  her  father  Sir 
f^'^^''l^„I?"?bar  attained  polFcffion  of  the  W// farm  of  Canlf- 
by  at  Wliitiunday  1719  ;  but,  at  the  fame  time,  obftinately  de- 
nied any  further  intromilfions  either  by  herfelf  or  her  authors, 
until  they^were  clearly  inftruaed  againft  her  in  the  courfe  of 
tnis  procef>,,  which  has  neceflhrily  put  the  defender  to  a  very 
confiderable  expence. 

After  a  variety  of  litigation,  unneceflary  to  be  mentioned,  a 
queltion  arofe,  Fr6m  what  period  the  purfuers  Hiould  be  held 
accountable  for  the  rents  of  tlie  faid  lands  of  Canifby  ?  Any  pof- 
ieJlioa  previous  to  the  year  171 9  was  obftinately  denied  ;  and 
yet  convincing  evidence  has  been  now  brought,  that  Innes  and 
^lark  entered  into  polTeirion  in  the  year  1709  ;  and  your  Lord- 
iiiips  have  accordingly  found  the  purfuer  accountable   for  the 
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rents  from  that  period  ;  and  the  petitioner  humbly  hoj-)cs  he 
fhall  be  able  to  latisfy  )  our  Lordlhips,  diat  tlic  purluer  niult 
be  farilier  chargeable  with  die  rents  of  theie  lands  from  1 6<;4 
to  1709. 

Tlie  purfucr,  from  the  beginning  of  this  proccfs,  has  averred, 
in  all  her  papers,  that  Innes  and  Clark  having  made  large  and 
generous  ad\ances  for  Plaids,  of  fums  now  amounting  to  about 
L.  2000  Sicrling,  they,  for  their  fee urity  and  rcHcf,  had  obtain- 
ed from  him  the  dificrent  facfories  and  conveyances  upon  \vhicli 
they  found  ;  but  that  being  utter  ilrangers  in  tlie  remote  comi- 
ty of  Caithnefs,  they  had  never  been  alile  to  make  any  of  his 
funds  effeclual,  except  the  fumll  farm  of  Canilby,  of  about  200 
mcrks  yearly  rent,  of  ^\■luch  Sir  Patrick  Dunbar,  by  means  of 
his  influence  in  that  diflant  county,  Avas  at  length  able  to  attain 
poflefnon  at  \\'liitfimday  1 71 9.  From  this  liipjiofed  Hate  of  the 
facfV,  the  purfuers  inferred,  that  Innes  and  Clark  w  ere  truly  no 
other  than  ci editors  it:  flruiiry,  at  liberty  to  enter  into  jwllef- 
fion  or  not  as  they  fliould  iliink  proper  ;  and  that  therefore  the 
purfuer,  in  tlieir  riglit,  could  be  chai-geable  Midi  no  otlier  in- 
tromllfions  than  fuch  as  Ihould  be  clearly  and  dillinctl}-  proved, 
by  liich  evidence  as  would  be  lield  fuflicient  in  a  common  ac- 
tion for  debt. 

The  petitioner  was  not  at  firft  in  a  condition  to  refute  thefe 
allegations.  It  was  not  liim  but  the  purl'ucr  who  )i.:d  jroflenion 
oi'  ilie  pajicrs  of  Innes  and  Clark.  Sixty  vears  luid  dellroyed 
all  evidence,  and  alinoft:  all  memor)'  of  the  tranfattions  of  lb 
diflant  a  period.  Notwithflanding  all  this,  >lul"e  afltrtlons  of 
the  purfucr  liave  been  Ihuun  to  be  erroneoi?s  in  every  parti- 
cular. 

Innes  and  Clark,  in  jilace  of  being  creditors  of  Phiids, 
to  a  conliderable  amount,  when  thele  conveyances  were  made 
to  them,  appear  clearly  not  to  have  been  a  lliiliing  in  advance 
for  him,  except  L.  348  Scots,  by  a  bond  to  Innes,  in  1 704. 
Tlie  firft  deed,  15th  Auguft  1709,  conllitutcs  them  merely  his 
fartors.  The  only  alteration  which  the  after  deeds,  21ft  Oi:\o- 
ber  1709,  and  3olh  January  1 710,  make,  is,  that  die  fubjec^is 
intruded  to  their  management  aix'  more  clleclually  veiled  in 
them,  and  with  more   anijile  jxjwcrs  of  adminillralion. 

K'.  en  from  their  own  account  of  the  I'ums  whieii  they  expend- 
ed, and  which  arc  dated  in  the  years  1710  ami  171 1,  it  is  clear, 

that 
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that  they  niuft  have  made  them  out  of  the  effed:s  of  Plaids,  with 
which  they  had  by  that  time  intromitted.  The  firft  fum  which 
was  difburfed  by  them  as  truftees,  was  -no  earlier  than  the  20th 
October  1709.  It  has  been  proved,  and  is  now  admitted  by  the 
purfuer,  that  in  November  1710,  Innes  and  Clark  had  obtained 
payment  of  the  debt  due  to  Plaids  by  William  Innes,  one  of  the 
purchafers  of  Mey's  eftate,  amounting  then  t&  about  L.  2000 
Scots.  It  has  been  further  proved,  to  your  Lordlliips  fatisfac- 
tion,  that  in  1709  they  entered  into  pofTeffion  of  the  lands  of 
Canifby ;  and  there  were  various  other  funds  conveyed  to  them 
by  Plaids,  with  Avhich,  there  is  tlie  utmolt  reafon  to  believe, 
they  intromitted. 

Thus  it  appears,  that  notwithftanding  the  difficulties  under 
v/hich  the  petitioner  has  laboured  in  this  caufe,  he  has  been  able 
to  refute  the  afTertions  of  the  purfuers.  In  place  of  being  credi- 
tors in  feciirity,  it  has  been  fliown,  that  when  Innes  and  Clark 
were  appointed  fadlors,  and  received  the  different  conveyances 
from  Plaids,  they  had  hardly  advanced  any  thing  for  him  ;  and 
that  all  which  they  afterwards  expended  upon  his  account,  was 
in  the  character  of  his  factors  or  truftees,  and  out  of  the  funds 
which  Avere  put  into  their  poffelfion. 

Fi'om  the  nature  of  their  rights,  they  were  bound  to  exa£t 
diligence  in  the  management  of  his  affairs.  As  they  were  not 
creditors  in  fecurity,  fo  neither  were  they  a(n;ing  gratuitoufly, 
but  conditioning  a  competent  falary  for  their  ti'ouble.  They 
were  further  intitled  out  of  the  firft  and  readieft  of  the  fums 
wloichtli^y  fliould  receive,  to  retain  in  their  own  hands  pa}aaient  of 
whatever  they  fliould  expend  ;  and  it  was  exprefsly  ftipulated, 
that  they  fliould  make  juft  count,  reckoning,  and  payment  of 
any  fums  with  which  they  fliould  intromit. 

Thefe,  it  is  humbly  apprehended,  are  the  circumftances, 
which  muft  make  any  faftor  or  ti-uftee  bound  to  fuch  diligence 
as  every  prudent  man  would  ufe  in  the  management  of  iiis  own. 
affau-s  notwithftanding  of  a  conditional  exemption  from  mere 
neglecls  or  omiffions,  ufually  ftipulated  in  all  fuch  truft-rights,- 
as  well  as  in  the  appointment  of  tutors  and  curators,  and  other 
offices  of  that  nature,  but  which  was  never  fuppofed  to  imply 
an  acquittance  either  from  a  fair  accounting,  or  from  a  proper 
regular  adminiftration  of  the  truft,  in  any  other  particular.  It 
is  not  Iiowever,  upon  any  implied  obligation  ariling  from  the 

general 
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general  nature  of  the  trud,  that  t\ve  ]")etltioaer  found s  his  argu- 
ment in  the  prclent  cafe.  He  hiunbly  ho{-)es  to  make  it  appear, 
from  the  cxprels  words  of  their  back,  bonds,  thai  the  tiiiltees, 
and  thofe  in  their  rij;ht,  fall  to  be  charged  with  the  rents  of 
the  hinds  of  Canilby  from  1694. 

It  is  material  to  obfervc,  that  by  the  firfl:  deed,  dated  I5tli 
Augnfl  1709,  Plaids  did  not  convey  to  the  truftees  any  of  his 
fiibjeds,  but  ajipointcd  them  only  jiis /^'/^o/v  for  recovering  all 
debts  and  funis  of  money  due  to  him  ;  and  in  particular  the 
rents  r/.vi.-  by  the  tenajits  of  Cani/by.  The  lands  themfelvcs  vvei-e 
not  conveyed  by  this  factory,  nor  were  the  trullees  afligncd  to 
the  reius  of  ihcm  in  lime  to  come.'  Tiie  fole  object  of  the  fac- 
tory, in.'fo  fir  as  concerns  thcfe  Imds,  was  the  bygone  rents 
of  tliein  preceding  that  period,  which,  by  all  concerned,  were 
imderltood  to  be  Itill  /'//  ?Kcdio. 

This  w  ill  lied  apjiear  from  the  words  of  tlic  facloiy  itfelf ; 
whereby  the  laid  John  Cuihbert  made  and  conltituted  "Robert 
••  Innci  of  Mondole,  and  Mr  Alexander  Clark,  one  of  the  bai- 
"  lies  of  Invernefs,  his  very  lawful  factors,  a<^tors,  and  Ipecial 
"  errand-bearers,  for  meddling,  intromiuiixg  with,  and  recei- 
"  ving  all  debts  and  funis  of  monc)  w  liatfumever,  and  otliers, 
"  any  manner  of  way  due  ami  cliiblcJ  to  the  laid  John  Cutli- 
"  bert,  whether  heritable,  real,  or  mo^  cable,  by  an  noble  and 
•*  potent  Earl,  George  EiU'l  of  Cromarty,  Sir  James  Sinclair  of 
''  iV/i}',  and  the  tenants  and pojjcJJ'ors  of  Er.jkr  Canisb^^  fometime  be- 
♦'  longing  to  the  faitl  Sir  James  Sinclair,  and  for  mcddlmg  and 
"  intromitting  with  the  llimof  6000  merks,  or.  with  full  jwwcr, 
*.'  liberty,  and  ficuky,  to  the  fvid  factors,  to  call  for,  meddle, 
"  and  intromit  with  all  funis  of  money,  and  others  whatlbmc- 
*•  ver,  any  manner  of  way  due,  reftin^,  and  indebted  to  the 
**  faid  John  Culhlx-rt,  by  all  and  every  one  of  tlie  above-delign- 
"  cd  dcl'lors  a  !d  tenants  of  Kii/Lr  Cmijby,  for  whatlbn^ever  caufe  or 
"  occafion,  witii  pxtwer  to  them  to  call  and  purfiie  therefor,  as 
"  accords;  and  U[wn  payment,  to  grant  receipts  and  difcharges 
"   iluTcupon,"  ci;'^.   ' 

It  lL\ins  iherelbre  evident,  that  one  of  the  f^x;cial  fubjects  of 
this  factory  was  the  bygone  rents  of  Canilby  I'rom  1694,  whether 
in  the  hands  of  Sir  James  Sinclair  or  liie  tenants,  without  any 
refjx'c^  to  the  aficr  pollellion  of  ihcfe  huuls,  or  the  reiUs  iji  time 
to  come.     And  by  tlie  relative  back  bund  of  the  fame  date,  tlie 

truftees 


r  9  ] 

truftees  became  bound  to  make  jufl:  count,  reckoning,  and  pay 
ment  of  whatever  they  fliould  recover  from  all  or  any  of  the 
faid  debtors  and  tenants.  It  is  therefore  obvious,  that  thefc  by- 
gone rents  v/ere  well  underftood  and  kno^^'n  by  the  parties  con- 
cerned to  have  been  flill  unupiifted  by  Flaids ;  and  that  fuch 
truly  was  the  fail,  die  petitioner  apprehends  to  be  unqeftionable, 
from  a  variety  of  circumftances  formerly  laid  before  your  Lord- 
fhips.  For,  imo.  Plaids  appears  to  have  been  fo  unacquainted 
^vith  thele  lands,  that  in  the  iirft  and  fecond  deeds,  they  are  de- 
nominated the  lands  of  Eajicr  Canilby ;  whereas  they  are  truly 
die  lands  of  W^jlcr  Caniiby.  ido.  As  they  were,  by  the  decreet 
of  divifion,  adjudged  to  the  reprepntati-ves  of  Provoft  Cuthbert 
in  general,  and  as  Plaids  never  made  up  any  title  to  them  as  liis 
heir,  fo  there  is  no  probability  that  upon  the  title  of  fo  remote 
an  apparency  to  liis  granduucle,  he  fliould  have  attained  pollef- 
lion  of  lands  wherein  his  predecefTor  had  neither  been  infcft  nor 
in  pofleflion  ;  more  efpecially,  if  any  oppolition  had  been  given 
by  the  family  of  Mey,  as  the  purfuers  have  averred.  3r/o,  The 
only  title  that  has  ever  yet  been  made  up  to  thefe  lands,  is  the 
truft-adjudication  in  the  truflees  perfon  upon  Plaids's  back 
bond,  which  alfo  adjudges  die  bygone  rents  from  1694;  fo  that 
they  were  the  only  perfonsintitled  to  the  polTeflion  of  thefe  lands, 
or  to  uplift  the  bygone  rents  of  them.  y\.nd,  4/0,  George  Mouat, 
one  of  the  prefent  tenants,  and  Mr  Brodie  minifter  of  Canifby, 
concur  in  deponing,  tliat  they  heard  from  fome  of  the  old  te- 
nants of  thefe  lands,  that  they  luere  for  fever al  -years  that  they  did 
not  pay  any  rents  before  Sir  Patrick  Dunbar'' s  time;  and  one  of  them 
mentions  the  precife  number  o^  ft x teen  yeai's,  ^^'hich  exaftly  cor- 
refponds  with  the  period  now  in  difpute. 

By  the  lecond  deed,  executed  within  two  months  of  the  firft, 
the  lands  of  Canifby  themfelvcs,  with  the  mails  and  duties  there- 
ol,  bygone  and  to  come,  were,  together  with  the  other  fubjecls, 
conveyed  and  difponed  to  the  truftees,  under  back  bond,  con- 
taining the  fame  obligations  to  account  as  formerly,  and  witli 
this  additional  claufe,  which  merits  particulai-  attention,  viz. 
"  And  the  faid  Fvobei^t  Lines  and  Alexander  Clark,  bind  and  ob- 
"  lige  diem,  and  their  forefaids,  to  bring  the  fubje^lofthe 
"  forefaid  apprilings  againft  the  faid  eftate  of  Mey,  widi  what 
"  enfued  thereupon,  to  a  period  and  conclufion,  by  a  friendly 
"  agreement  with  the.  Earl  of  Cromartv-,  betwixt  the  date  here- 
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•*'  of  and  the  cla\  of  1710;  or  elfe, 

*'  if  the  I'aids  Robert  Inncs  and  Mr  Alexander  Clark  cannot 
"  agree  therein,  to  intent  a  legal  proccfs  against  all  jxirdes  con- 
"  cerncd,  and  profecutc  and  follow  forth  the  fame  until  the 
"  final  end  thereof,  upon  the  faid  Jolui  Cuthbcrt  his  charges 
*'  and  expences,"  ^-c. 

Your  Lordlhips  fee,  that  by  this  ciaufc  the  truftecs  became  ex- 
prefbly  bound  to  bring  the  fidjcB  of  the  a^prifings  (tgainfl  the  cfiate  of 
AJey,  iL-ilh  -.i-hai  cufuc.l  thereupon^  to  a  jxriod  and  conclufion,  be- 
twixt and  the  end  of  the  year  1710,  or  otherwife  to  bring  a 
prorefs  againlt  all  parries  concerned,  and  profecute  and  fol- 
low tbrth  tlie  fame.  The  petitioner  therefore  humbly  appre- 
hends, that  he  is  inticled  to  I'ubfume  in  the  tcniis  of  this  obliga- 
tion ;  that  the  purfuers,  as  in  the  place  of  the  original  trultces, 
mull  be  chargeable  with  tlie  bygone  rents  of  the  lands  of  Ca- 
nifby  from  1694,  which  were  undoubtedly  part  of  the  fubjecft  of 
the  apprifings  againft  thecftateof  Mey,  iinlefs  they  can  fliow,  tirat 
they  brought  the  claim  for  thefe  bygone  rents  to  a  period  atui cone! u- 
fnn,  either  by  a  friendly  agreement,  or  by  a  procefs  againll  all 
concerned.  If  they  did  this,  and  ncverlhelefs  failed  to  recover 
them,  by  the  infolvency  of  tenants,  or  any  other  luch  accident, 
they  can  only  be  chargeable  with  what  fliall  appear  to  ha\c  been 
recovered  by  them,  cither  in  virtue  of  the  agreement,  or  in  con- 
fequcnce  of  the  proccfs  raifed  by  them.  But  if  they  took  no 
flep  whatever,  cither  by  procefs  or  agreement,  and  do  not  fo 
much  as  offer  an  account  of  what  was,  and  what  could  not  be  re- 
covered from  the  tciants  or  others  who  intromittcd  \\irh  them, 
it  is  humbly  llibmitted,  if  they  mufl  not  be  charged  \\  ith  thele 
bvgonc  rents,  agreeable  to  the  exjircfs  terms  ol  iluir  o\\  n  obli- 
gation. 

The  purfucr  perhaps  will  fiy,  that  in  refjietfl  of  the  meiliod 
fiiggefled  in  this  claul'e  of  bringing  matters  to  a  period,  by  a 
friendly  agreement  with  the  Earl  of"  Cromarty,  the  obligation 
therein  contained  mull  he  undedl<x)d  to  be  confined  to  the  par- 
ticular debt  due  by  him,  as  one  of  the  purchafers  at  the  lale 
of  the  ellate  of  Mey.  '1  his,  however,  is  altogether  erroneous. 
'I'hw*  obligation  exprcfsly  comprehends  the  -whole  i'ubjeOl  of  the 
apprillngs  againfl  the  ellate  of  Mey,  with  \\hat  enliied  thereon. 
Thefe  your  Lordlhips  have  already  had  occafion  to  know,  wci-c 
jiot  only   tin-  debt  due  In  Loid  Crom.wtv,  as  one  of  the  jiur- 
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chafers  at  that  fale,  but  likewife  a  debt  due  by  William  Innes 
writer  to  the  fignet,  as  purchaler  of  another  lot  for  Mr  Sinclair 
of  Ulbfter.  And,  -^dly.  The  property  of  the  lands  of  Canifby, 
and  bygone  rents  thereof  from  Whitfunday  1694.  Accordingly 
your  Lordfliips  fee  the  truftees  proceeding,  by  application  to 
this  court,  not  only  for  regiftration  of  Lord  Cromarty's  bond, 
but  alio  for  regiftration  of  William  Innes's  bond  fo  early  as 
the  month  of  July  1710;  and,  in  the  month  of  November  of 
that  fame  year,  as  foon  as  they  had  made  up  their  title  by  ad- 
judication upon  Plaids's  truft-bond,  they  made  Innes's  debt 
effectual,  by  recovering  full  payment  thereof.  It  is  now  in- 
ftrudied,  that  they  likewife  attained  pofTelhon  of  the  lands  of 
Canifby  in  1709.  And  what  fhould  exempt  them  from  being 
bound  to  take  the  like  mealurcs  for  making  the  bygone  rents 
efFedlual,  the  petitioner  muft  confefs  he  cannot  difcover  :  for 
not  only  the  exprefs  words  of  their  obligation,  but  their  pro- 
ceedings, fliow  plainly,  that  the  whole  fubjecl  of  the  apprifings 
again  ft  the  eftate  of  Mey,  were  comprehended  under  it. 

It  has  been  faid,  and  may  perhaps  be  again  repeated.  That 
it  is  improbable  the  truftees  ihould  be  able  to  have  recovered 
lixteen  years  bygone  rents  from  the  tenants,  which  were  ow- 
ing in  1 70 9, when  thefatlory  was  granted.  If  the  purfuer,  as  in 
the  right  of  the  truftees,  can  make  it  appear,  that  they  did  what 
was  incumbent  upon  them,  in  terms  of  their  obligation,  the  pe- 
titioner will  admit,  that  they  are  not  chargeable  with  what  was 
irrecoverable  by  the  bankruptcy  of  tenants,  or  otherwife  ;  but 
if  they  failed  to  take  any  one  ftep  that  was  incumbent  upon 
them,  and  do  not  fo  much  as  offer  to  fliow  any  account  of  what 
was  recovered,  and  what  was  loft,  the  petitioner  humbly  fub- 
mits,  whether  he,  as  in  the  right  of  Plaids,  or  the  purfucrs,  who 
can  only  claim  in  tlie  right  of  the  truftees,  fliould  be  the  iliffer- 
ers.  At  the  fame  time  there  is  the  utmoft  realbn  to  believe,  that 
very  few,  if  any,  of  thefe  bygone  rents  were  truly  IoQl  ;  becaufe 
it  has  been  inftrufted  from  evidence  in  procels,  that  feverals  of 
the  poflcftbrs  in  1 694  were  continued  in  the  poft"effion  down  to 
171 9,  which  can  never  be  fuppofed  to  have  happened,  if  they 
had  not  paid  up  the  bygone  rents  ;  and  if  the  family  of  Mey,  or 
any  other  family  of  conllderation  or  circumftanccs,  intromittcd 
witli  tlicm,  the  truftees  could  have  been  at  no  lofs  to  oblige  them 
to  repeat. 

Much 


1„    he  len-^h  of  rclkving    .^ll    fullecs    and    tutors,   declare 
go  the  "^"n^"  (•,.„„,.  vcrv  obliKalum   whatever,  as  well 

free  from  °"'f  ?"'V, '""  'ds  -^pwlnrins  tit™,  as  all  others 
•"t^Zm  the  ^atttreo,  thetfltr  TlteVtuio.ter  will  adn.it. 
?ha?tWsXre  wottld  have  the  effect  to  exculc  the  trultecs 
r,  ,,ot  t'roccedh,!;  to  the  mod  rigorotts  d.hgcnce  aga.nll 
for  not  r'"^"^"'  7  nrovlded  thev  c-.ui  Ihow,  that  ni  terms 
"r  r'rllWa'on    therconeluded  matters  by  agreement,  or 

of  thar  "''''S"'™'",  recovering  decreet,  although  they  may 
by  ".nng  proceft    and      cmcT,  ^_  ^^^^^^^^  ,^^^^  ^^^^^_^.^_^_ 

|,ave  om  ttcd  "  "jn  ''' '     ^  .     ^1^^.  „,„ft  „„,t  ^an- 

^r"^f  T?.Ke  iwa'rs  could  (Itow,  that  they  tranfaded 
ncr.     ir,   ia>  n     ,  ^  arrears  inwn  anv  prudent  or  rca- 

TS^Z^X^^^^"^^-^^^^^  thLtluy  could  be 
^Tn!c.U^^^^^  vitir^'hat  they  actually  rece  ved  or  uuroi.u- 
ied  Muh       m/he  humbly  lubn.hs  that  tlus  .s  all  the  kngd. 

'^^;?i(r;^:^:;yo  ";:^d;iups   n^ouU  ha^.  any  dlflieulty  in 
r    V         £   n  rPucr  char-eable  with   the  lull   amount  of  thele 
bvf;:r    nrrb"i:ichit   •.   probable  they  would  be  tound 
•"Ivul    and  n  balance  renuinin-   due   to   the   petitioner    h. 
3  iblv  l'^^^^^^^^    tovourLordlbips.  hi  the /:W  pace    diat 
r  pure-s  are   not  huitUd  to  inlill  a.^ain  I  hnn.  to  denude  ot 
.VZnc  fubiea,  ^vllich.  though  on^.hvally    conseyed   to  the 
'rE     thev   ^vcrc  afterwards  hiterpeUcd   horn    intronutting 
•111    until  thev  fhould  account  for  Ibrmer    mtromilhons. 
t    Ic ir   SeiTback  bonds,    Innes  and  Clark  became  cx- 
rVTx  und    to    make    jujl    couut,     rccko,:u,<r,,    and  payucnt    to 
Kd^  Sls^^r  aili^neci  ,>f  any   liun  or   dims  ot  money, 
tlev    oi  anv  of  them.  Ihould  receive.  Imin  any  perlons.  by  vn- 
tnc  of  the  factories  and  dilpoliiions  made  to  them. 

In  p  c<-  of  fulfilling  this  obligation,  they  have.  ^1--Alyq-- 
tcdW  called  uix,n.  conltandy  avoided  givmg  any  account  wha  - 
evn.>t  their  intronulHonc.  .nd  have  concealed  every  thing  wiib 
tlu;  moll  anxious  care.  ^1^^, 


[     13     ] 

■  The  petitioner  does  therefore,  with  great  fubmiflion,  apprehend, 
that  according  to  the  very  terms  of  her  own  right,  the  purfuer  is 
bound  to  render  an  exatft  account  of  her  authors  intromiJIions 
Avith  the  other  funds  of  Plaids,  befoi'e  flie  can  be  intitled  to  lay- 
hold  of  that  fund,  which  is  nov/  the  fubjeft  of  controverfy. 

The  petitioner  is  not  only  in  the  right  of  his  father  Callleliill, 
who  obtained  the  conveyance  171  3  to  the  truftees  back  bond, 
but  he  is  hkewife  in  the  right  of  Plaids  himfelf,  in  virtue  of  the 
dilpolition  from  Margaret  Cuthbert,  his  heir  and  reprefentative. 
The  purfuer  is  the  fa£lor  of  the  petitioner,  and  is  now  attempt- 
ing to  wreft  another  fund  out  of  his  hands,  v^ithout  offering,  in 
terms  of  her  right,  to  make  juft  count  and  reckoning  of  the  in- 
tromiffions  llie  has  already  had. 

Another  particular  in  tlie  pvuluer's  rights  flrongly  fupports 
the  argument  of  the  petitioner.  Intromiflion  by  tutors  and 
curators  is  held  in  fo  far  equivalent  to  payment  of  the  debts  due 
to  them,  as  to  bar  them  from  purfuing  ante  redditas  rationcs.  The 
fame  reafon  wliich  lias  eflabliflied  this  Avith  regai-d  to  tutors,  it 
is  humbly  apprehended,  mufl  apply  to  the  cafe  of  the  purRier. 
Tutors  and  curators  are  barred  from  purfuing  ante  redditas  ratio- 
ties,  becauie  they  are  impowered,  •virtiite  officii,  to  apply  their  in- 
tromidions  for  payment  of  the  minor's  debts.  It  is  not  incum- 
bent upon  them  to  advance  money  out  of  their  own  pockets, 
but  only  out  of  the  funds  of  the  minor  v/ith  which  they  intro- 
mitted. 

If,  however,  a  faftor  is,  by  the  terms  of  his  right,  exprefsly  im- 
povrered  to  do  what  the  tutor  is  intitled  to  do  virtiite  officii, 
the  fame  rule  mufl  apply  to  him.  Accordingly,  in  thofe  cafes 
in  which  your  Lordfliips  have  found  a  faftor  not  in  the  fituatioii 
with  a  tutor,  it  has  been  where  he  was  underflood  "  to  be  no 
"  more  but  a  hand  for  holding  his  conflituents  money,  Avithout 
"  any  power  to  apply  his  intromillions  for  payment  of  debt;" 
7th  January  1680,  Macbride  co«/?v7  Lord  Mehal,  17th  Januaiy 
1 71 7;  Menzies  contra  Littlejohn,  Didionaiy,  ■voce  Payment, 
vol.11,  p.  51.  Such  however  is  the  cafe  of  the  purfuer;  for 
her  authors,  by  their  rights,  Avere  exprelsly  impowered  and  al- 
loAved  out  of  the  fir Ji  and  rcadieft  of  an'^  funis  of  money  arifing  or  to  be 
received,  to  retain  in  their  own  hands  as  miicl)  as  ■xi-ould  completchj  fa- 
tisf'j  and  pa-j  them  for  all  the-j  fould  expend.  And  tliis  argument  is 
much  flrengthened,  by  remarking,  that  when  thetcbnAcyances 
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were  made  to  Tunes  and  Clark,  tlicy  were  not  a  fliiUini^  in  ad- 
vance for  Plaids,  which  (hews  that  any  Aim-;  whicli  they  ex- 
pended upon  his  account,  were  cntkely  out  of  the  funds  wliich 
he  put  into  their  portelHon. 

All  this  is  ftrongly  confirmed,  from  obfervin^i;  that  there  is  good 
rcafon  to  prefume,  thele  facftors  or  tniftees  introniitted  with 
much  more  than  they  ever  expended.  For,  uk),  TJie  purfuer 
has  not  onl}-  r>.^ufed  to  give  any  account  whatever  of  her  au- 
thors intromiliions,  on  pretence  of  bting  a  lingular  liiccelTbr 
not  liable  to  account,  but  has  obirmattly  denied  iiitromidions 
which  have  been  iince  clearly  provetl  againlt  her. 

z.io.  Plaids  himfelf  was  fo  confcious  of  the  trullccs  being  over- 
paid by  dieir  intromiliions,  that,  in  171  3,  he  granted  the  con^ 
veyance  to  CaiHehill  to  call  them  to  account ;  and  in  171 5,  by 
his  latter  will,  gi-anted  like  po\\ers  to  Margaret  Cuthbcrt  his 
daugluer.  7"hefe  circumflances  merit  particular  attention. 
CafUchlll  was  creditor  to  Plaids ;  and  if  it  had  not  been  certain 
that  Innes  and  Clark  were  debtors  to  Plaids,  gi\"ing  power  to 
call  diem  to  account,  wouk!  neither  ha\e  bctli  accepted  of 
by  Caftlehill,  nor  granted  by  Plaids.  And,  for  the  a  ery  fame 
realbn,  Plaids  would  never  otherwii'e  have  conveyed  this  powci' 
to  his  daughter.  Your  LordHiips,  belides  this,  perceive  Caftle- 
hill immediately  bringing  a  proccfs  againil  them,  ufmg  arreft- 
ment  thereon,  and  frequently  reviving  this  proccfs,  although, 
partly  from  the  cvallon  and  artifice  ol"  the  triillees,  and  partH 
from  the  accidental  circumftances  of  the  family  of  Cadleliill, 
thefe  procelles  were  never  brought  to  an  elfetlunl  conclufion. 

yi').  Your  Lordllvps  perceive  thefe  truftces,  after  the  procefs 
brought  againil  them  in  171  3.  never  attempting  to  flrk  any 
farther  polll-llion  of  Plaids's  effec'ts,  but  allowing  the  defender 
to  enter  and  prevail  in  the  claim  upon  the  eftate  of  Cromarty, 
witliout  ever  inierfering;  which  condncJl:  mufl  have  proceeded 
from  a  confciouliiefs  that  they  had  been  greatly  overpaid,  and 
dnit  they  woukl  be  well  contented,  if",  by  remaining  fllent,  liieir 
]V)lleliion  of  the  lands  of  Canifby  might  chance  to  pals  imciial- 
lengrd. 

Ami,  laflly,  the  nature  of  the  difl)iirl(  nu  nts  for  wIi'kIi  tiiey 
claim  credit,  merits  attention.  A  few  of  ihein  appear  to  have 
been  made  in  1709;  but  molt  of  tluin  in  1710  anvl  1711,  after 
tliey  had  got  poflellion  of  the  lands  of  Canifby,  and  intromiti-ed 

with 
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with  other  etfeSis  belonghig  to  Plaids.  They  appear  to  !iave 
been  all  mere  difburfemeiits,  under  the  triift-right,  out  of  the 
funds  M^ith  wliich  they  had  intromitted ;  and  the  vouchers  of 
mofl:  of  them  are  of  llich  a  nature,  that  they  could  never  be  ful- 
tained  in  a  common  action  for  debt,  as  will  appear  to  your 
Lordfliips,  from  a  fpecimen  of  a  few  of  them  annexed  to  this 
petition. 

There  is  only  one  other  particular  with  wliicl:  the  petitioner 
fliall  now  trouble  your  Lordfliips.  The  nature  of  the  rights  of 
Innes  and  Clark  has  been,  fully  explained  ;  and  it  has  been 
fhown,  that,  in  place  of  being  creditors,  they  were  mere  faftors, 
provided  with  a  competent  falary.  That  falary  the  purfuer 
does  now  claim  ;  and.  the  confideration  of  her  demand  has  been 
remitted  by  the  Lord  Ordinary  to  the  accountant.  The  nature 
of  the  diibarfements  which  the  truftees  pretend  they  have  macte 
for  Plaids,  and  the  vouchers  by  Avhich  tliey  pretend  to  fupport 
them,  have  been  likewife  mentioned.  When-  thefe  particulars 
are  confidered,  the  petitioner  humbly  fubmits,  if,  wJiile  he  is  fo 
rigorovifly  bound  to  fubmit  to  every  claim  of  his  faBor,  that 
faBor  fliould  be  permitted  to  free  himfelf  at  once  from  all  the 
obligations  to  wliich  he  became  bound,  and  be  relieved  from 
communicating  eafes,  or  rendering  any  account  of  his  various 
intromiihons. 

The  obflinate  denial  in  which  the  purfuer  perfifted,  of  her 
or  her  audiors  having  had  any  intromiifion  with  the  ftrbjedis  of 
Plaids,  has  put  the  petitioner  to  the  great  expence  of  different 
adts  and  commiffions  to  the  remote  county  of  Caithnefs,  for  pro- 
ving them.  She  denied  the  truftees  ever  having  got  payment  of 
the  debt  due  by  William  Inncs  ;  and  yet  that  has  been  proved 
and  admitted.  She  denied  any  poiTeffion  of  the  lands  of  Canifby 
before  1719  ;  and  yet  the  previous  pofledion  of  the  truftees  has 
been  diftinftly  proved.  \Vliat  ought  to  be  the  confequences  of 
fuch  pofitive  denials  fo  fully  difproved  ?  What  ought  to  be  the 
confequences  to  factors  fo  confidently  denying  intromiffions 
for  which  they  were  bound  to  account,  and  which  have  been 
ib  clearly  eftabliftied  againft  them  ?  The  purfuer's  father.  Sir 
Patrick  Dunbar,  not  only  acquired  from  the  original  truftees 
all  their  rights,  but  got  into  his  pofTeffion  all  their  papers.  For 
fome  years  preceding  171 9,  Sir  Patrick  not  only  knew,  but  was 
Mnifelf  concerned  in  uplifting  the  rents  of  Canifby  for  thefe 

truftees  i 
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f  ^"-fd^S  'l"trcJ^"~'Hn.fll..  oV  ..,U  Che  .•„.,.  o>  Che 

"nr.l  n.tteos  as  we'll  «s  lul.jrtt  to  all  thd>-  obl.gauons.     Si« 

:  1?^  i      o  "ceo  -nt  in  .he  fame  n.mner  «kh  >he,«,  and  eonnot 

;  A    pofed  -.ignorant  of  their  mfW.ffions.      Her  confident  d=- 

W  s  Ave  pn'the  ,«-tUicner  to  very  eonhderable  expence.  That 

;lniriw  tamhv  apprehends,    .he  pnrfner  ouRht  to  retnnd 

7^Z     W  .  r  i..lli-  e  of  his  demand  he  h.nnblv  h.b.nns  to 

".      LonM-^      Cneans  whieh  ,vere  cnployed  to  p,event 

L-rfr'omh.A«a„o.edthefep™o|M^ 

;•  :Su  "le1;ry':l'o;.ld  h^vet  a,ld  he  IhaU  not  now  tronb.e 

tUf  rniir'^  with  explti'inino;  ihcm. 

TlXll  t  refo^rc  cor.ckulc,  ^^kh  u.cnuon\n^,  that.^  ,n  pray- 
in  "am' ew  of  d.c  l.dl  interlocutor,  he  has  had  "o  mtention 
to  dehv  the  final  V.Yuc  of  the  c.nfc.  He  has  agreed,  that  he 
accotnLnt  (hall,  in  the  nuan  time,  proeeed  m  preparing  h. 
re^rt  and  he  has  fubmitted  this  cuidlion  ag.ain  to  confideia- 
•^^  o'nfy  from  his  humbly  apprehnulit^t^./lvat  the  ac  s  and 
a^liuments  will  apixar  in  a  pouu  ot  hght  m  ^^hlch  they  h.nc 

"ih:';::.HSia:^:^:clbeen  plcaled  to  alledgc,  that  the  peti- 
•  ^        to  hlunc    in  char-ing  her  v.'iih  having  obtained  the 

"TtU  o    n    d    v.'i      which  neither  (he  nor  J.er  authors  ever 
latTStcla,^  which  too  ilu-  allcdged  mull  have  been  conhft- 
c   t  w    Itt  ix^titioner's  own  knou  ledge.    '1  he  particulars  upon 
>v    ichfle  has  cond.feended  are,,.;.,  Some  bnrgage-tenements 
n    n vcmefs;   zh,  therequinnS  her  to  account  tor  certam    a b- 
cas    mentioned  in  ^^^  inventory  f.gned  by  her  audiors  tlie  trul- 
Iccs    rcbtive  to  the  trull-rights,  or  clfe  relloring  diele  pajx-is  ; 
ad     3r      a  bond  ofpro^ilic>n  granted  by  Sir    ames  Dunbar  tor 
d  c  fum   >f  6000  mcrks  to  his  f.fUr  who  married  Plaids. 
As  to  tlKlV  the  ixtitioner  Ihull  f.y  a  very  tew  words.       ^ 
AVUh  renu-ct  tl   the   tenenu-nts  in  Invernels,  the  ^tiuoner 
hum  ly    p   nhends  he  had  nuuh  reafon  to  c  inrge  the  c  trjiilees 
,       "u;  tL.il  :  Tor.  i-s  tl-y  are  .pcciallv  -;--' ^  ;^;^f  T^ 

tlielrlt   n;:>n  the  trttft-bond  which  they  obtained  trom  h.ni 
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in  1 710.  And,  sr/o,  There  Is  an  article  in  the  truftees  accounts 
produced  in  procefs,  Rating,  for  going  to  Inveiiwfs,  aitd  Jlajing  there 
for  four  day,  in  order  to  fell  'John  Ciithherfs  houfes. 

As  to  the  demand  of  accounting  for  the  fubjefts  mentioned 
in  the  inventory  of  papers,  the  petitioner  fliall  only  obferve, 
that  it  was  not  very  unequitable,  that  he  fliould  require  his  own 
faSor,  either  to  account  for  the  fubjecis  which  it  appeared  from 
that  inventory  had  been  conveyed  to  liim  j  or  elfe  that  the  pa- 
pers themfelves  fliould  be  i-eftored.  It  would  be  improper  to 
trouble  your  Lordiliips  now  "with  explaining  the  nature  of  that 
inventory,  and  thefe  papers  ^  and  therefore  he  fhall  only  ob- 
ferve, that  they  afford  the  (irongefl  reafbn  to  prefume,  that 
thefe  truftees  had  intromilllon  with  many  more  funds  belonging 
to  their  conflituent,  than  can  be  now  clearly  or  fully  detecfed. 
The  purfuer  was  relieved  of  tliis  article  of  charge,  chiefly  on 
pretence  of  her  authors  being  creditors,  and  not  factors,  and 
being  a  lingular  fucceflbr  ;  but  had  the  nature  of  their  rights 
been  as  well  underflood  when  that  quefrion  Avas  under  conllde- 
ration  as  they  are  now,  it  is  believqd.flie  would, have  difHcuky 
to  get  free  fi^om  it.  ;Irjni,jrf  ^rrj    rnnr 

With  regard  to  the  bond  of  provifion  for  6000  nierks,  it  will 
be  obferved,  that  it  was  clearly  conveyed  to  the  truftees  in  their 
feveral  difpofitions  ;  and  therefore  the  petitioner  had  reafon  to 
believe,  they  had  obtained  payment  thereof.  The  care  v.'itli 
which  the  trufte.es  avoided  giving  any  account  of  their  intro- 
miifions,  and  the  myfterious  concealment  in  which  they  endea- 
voured to  keep  all  their  tranfaftions,  kept  him  and  his  predc- 
ceflbrs  in  profound  ignorance  with  regard  to  them.  In  1734, 
when  Caftlehill,  the  fon  of  the  original  truftcCy  brought  a  pro- 
eels  in  virtue  of  the  rights  from  Plaids  to  his  father,  agaii:--!: 
the  reprefentatives  of  Innes  and  Clark,  who  Avere  then  dead, 
and  againfl  Lord  Cromarty,  Bowermadden,  and  William  Innes, 
concluding  for  exhibition  of  various  writings,  denuding  pay- 
ment, (Isj'c.  it  appears,  from  the  fummons  itfelf,  that  he  Avas  fo 
totally  unacquainted  with  the  nature  and  extent  of  the  trviftees 
jntromiffions,  that  he  concluded  againfl  William  Innes  for  pay- 
ment of  the  debt  due  by  him  to  Plaids,  although  it  is  now  pro- 
ved to  have  been  paid  by  Innes  to  the  truftees  in  1710  ;  and 
yet  tills  is  the  fummons  upon  which  the  pitrfuer  founded  abrupt- 
ly at  the  bar,  Avhen  the  caufe  Avas  lafl  before  your  Lordflilps,  as 

E  concluding 
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concluding  againft  tlicm  for  the  polIefTion  of  the  lands  of  Ca- 
ii!:o\'only  from  1711;  whereas  tiiat  conclulion  feenis  cliiefly 
directed  againfl:  Sir  Patrick  Dunbar,  as  there  h  a  fcparate  one 
againU  the  heirs  of  the  truftees,  for  no  lefs  than  50,000  merks  of 
other  intromillions,  in  \\  luch  were  undoubtedly  included  the 
bygone  rents  of  Canilby. 

Mijy  it  therefore  plcafc  your  Lord/Jrips,  in  fo  far  to  alter  your  for- 
mer interlocutor,  as  to  find  the  purfuer  accountable  for  the  rents 
of  the  lands  ofWeJl  Cani  shy  from  the  1694  to  1709  ;  at  leaf, 
that  fJr  cannot  infijl  again  ft  the  petitioner  to  denude  of  any  other 
fubjcB,  till  fe  account  for  thefe  l>\gone  rents ;  and,  at  any 
rate,  to  find  her  liable  to  the  petitioner  for  the  cxpence  incurred 
in  taking  the  proof  to  cfiahlifh  the  tJitromifpon  with  the  rents  of 
Canisby  before  the  year  1719,  and  for  injhutfing  tf.v  intromiffion 
zvith  Tf^illiam  hmes*s  debt. 

According  tojuflicc,  z^c. 

ROBERT  CULLEN, 
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Excerpts  from  the  Accountant's  Report,  with  re«- 
fpe6l  to  the  debts  clahned  by  the  PurHiers,  re- 
ferred to  in  the  preceding  Petition, 

THE  8di  article  claimed,  and   faid  to  hav&'^'een'paid  by  the 
truftees,  per  dilchargc    and  aifignatjon,  dated   23d  May 
171 2,  is  a  fam  of  no  lefs  than  L.  i  r  85  :   13:  4  Scots. 

The  vouchers  relative  to  this  article  confifled  of  three  bonds, 
granted  by  John  Cuthbert  to  one  Donald  Mackay,  and  no  IcCs 
than  thirteen  accounts.  But  there  is  only  produced  in  pro- 
cefs  one  of  the  three  bonds,  containing  L.  84 :  6:4  Scots,  and 
one  of  the  flgned  accounts,  containing  L.  331  :  17:  10  Scots; 
which  having  been  objected  before  the  accountant,  it  was  an- 
iwered.  That  the  pmTuers  were  in  the  right  of  a  decreet  pro* 
ceeding  on  the  whole  bonds  and  accounts  at  Margaret  Innes's  in- 
flance,  as  executrix  of  Donald  Mackay  before  the  commifTaries 
of  Invernefs;  and  thei-efore  their  difcharge  would  fopite  the  de- 
creet, and  die  grounds  of  debt  on  which  it  proceeds.  Where- 
upon the  accountant  gave  his  opinion,  that  the  article  fell  to  be 
fuftained,  and  the  objection  repelled,  although  it  is  plain,  that 
this  article  could  not  be  luftained  at  the  inftance  of  an  ordinary 
creditor,  in  an  aftion  for  debt,  without  produ<fi:ion  of  the 
grounds  of  it. 

In  the  1 710,  two  years  before  it  was  tranfafted,  John  Cuth^ 
bert  granted  a  precept  or  order  upon  the  truftees,  of  the  follow- 
ing tenor ;  which  fhows  this  article  was  a  difburfement  from 
funds  fuppofed  to  be  in  the  truftees  hands,  and  not  an  advance 
by  them.  "  Elgin,  ^th  February  1710,  Gentlemen,  at  the 
"  term  of  Whitfunday  next  to  come,  in  this  current  year  1710 
"  pay  to  Margaret  Innes,  relift  of  the  deceafed  Daniel  Mackay 
•'  meflenger  in  Invernefs,  ororder,  the  fum  of  L.  1530:  11:4 
"  Scots  money;  and  that  as  the  neat  and  juft  balance  due  by 
*'  me  to  her,  after  our  counting,  upon  the  refpe6live  funis  due 
**  by  me  by  bonds  and  fubfcribed  accounts  to  her,  as  executrix 
"  to  her  faid  cleceafed  hufband,  and  in  ane  decreet  obtained 
*'  by  her  as  executrix  forefaid,  againft  me,  before  the  commif- 
*'  fary  of  Moray,  upon  the  19^1  day  of  March  1709  years;  and, 
"  vipon  payment,  receive  the  faid  decreet,  with  the  haill  grounds 
"  and  warrants  whereupon  the  fame  proceeded;  and  \Ahato- 
*'  ther  diligence  has  followed  thereupon,  make  punctual  pay- 
*'  ment  of  the  above   fum,  I  having  got  allov/ance   of  v,hat  I 

formerly 
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"  formerly  paid  to  hcrfcir  or  dcccafctl  hufljand ;  and  thir  prc- 
"  fents,  A\  ith  her  difcharge  of  the  forcfaid  decreet,  (hull  oblige 
"  me  to  hold  jiifi  count  and  reckoning  to  you  both.  ^lake  plea- 
"  faiit  payment  and  oblige,  gentlemen,  your  humble  fci-vant, 
"   John  Cuthbfrt. 

The  next  article  mentioned  in  tlic  report,  is  a  fum  of  L700, 
8  s.  4d.  Scots,  laid  to  have  been  paid  by  Inncs  and  Clark  to  Sir 
James  Dunbar,  being  the  contents  ol'a  bond  granted  by  Plaids 
as  principal,  and  Sir  \\'illiam  Dunbar  as  cautioner,  to  Jimus 
Macintolh  merchant  in  Invcrnefs. 

In  this  call'  tlie  accountant's  ojVmion  is  in  thcfc  Asords  :  "  That 
"  it  is  in(tru(fted  that  hines  and  Clai-k  paid  this  debt;  and  that 
*'  the  article  f;ills  to  be  fuftaincd,  notwithflanding  the  original 
"   bond  is  amifling  at  this  diftancc  of  time." 

It  was  objected  to  iever;d  fmall  drauglits  by  Plaitls  upon  Ro- 
bert Inncs,  one  of  the  trulhcs,  that  they  were  neither  accepted 
nor  difcharged  ;  but  the  accountant  w  as  of  opinion  that  the 
payments  were  inllructed  by  the  draughts^  being  in  the  truftees 
hands:  but  iurely,  ^itiiout  any  indorfaiion  or  rcccjjit  of  pay- 
ment, they  could  not  be  the  Ibiuulation  of  an  ordinary  action 
for  debt. 

Receipt  by  John  Ciithbert  to  Provojl  Cl.:il\   ,?■■,/  -•/;,/,   /Tv-v,-  holograpb 
of  the  Provoji. 

I  John  Cuihbert,  fon  to  ^h•  John  Cuihbert  Ibmelinic  clerk  cf 
Invernels,  grant  me  to  have  received  from  Mr  Alexander 
Clark  bailie  of  Invernels,  the  lum  of  twenty  Ihillings  money  of 
South  Britain,  for  irhich  I  oblii'c  me  to  hold  count..  In  witnefs, 
ihir  ]irefents  are  written  and  iubleribcd  at  Invernels  upon  the 
1  uh  day  of  June  171  3. 

Draught  by  diuo  on  iliito. 

Elgin,  February  c).  I- 10.  Sir,  liet\\i\t  antl  the  r  jth  day  of 
May  1 710  years,  pay  to  James  Duncan  merchant  in  Elgin, 
or  order,  the  fum  of  L.  20  Scots  money,  value  due  by  me  to  him. 
Make  pleafmt  payment,  ami  llxfe  f/:,ill  oblige  me  to  hold  count 
10  you  for  the  fiiviCy  and  oblige.  Sir,  your  moll  humble  lervant, 
(ligned)  John  Cuthhrrt.  Directed  y^-  Mr  ylL:\ tinder  Clark 
bailie  of  Inverncfj. 

N.  B.  Almoll  all  die  other  draughts  and  receipts  granted  by 
John  Culhlxrt  to  the  trullees  conclude  in  tiie  llune  imifonn 
manner,  obliging  jjimiohold  count  IoiIkmi  lor  the  contents. 


January  i6.  lyji. 
UNTO     THE     RIGHT     HONOURABLE, 

The  Lords  of  Council  and  Seffion, 

THE 

P    E   T    I   T  I    ON 

O     F 
ALEXANDER      CUTHBERT,      Efq; 

Humbly  Sheweth, 

THAT  in  the  queftion  between  the  petitioner,  defender, 
and  Mrs  Elifabeth  Dunbar,  and  James  Sinclair  of  Durin, 
Efq;  her  hufband,  for  his  intereft,  purfuers,  your  Lord- 
fhips,  of  this  date,  pronounced  the  following  interlocu- Nov.  29.1770 
tor.  "  On  report  of  Lord  Gardenfton  Ordinary,  and  having  ad- 
"  vifed  informations  given  in,  the  Lords  find  the  purfuer  account- 
"  able  for  the  rents  of  the  lands  of  Weft  Cannifby  for  crop  1709, 
■"  and  fubfequent  years  ;  and  remit  to  the  Lord  Ordinary  to  pro- 
"  ceed  accordingly." 

Againft  this  interlocntor  a  reclaiming  petition  was  preferred, 
praying  your  Lordfl^ips  to  find  the  purfuer  liable  for  the  rents  of 
thefe  lands  from  the  if'<^^:  but  that  petition  your  Lordfliips,  of 
this  date,  were  pleafed  to  refufe.  Dec.  18.1770 

As  the  petitioner  could  have  no  doubt,  from  the  evidence  alrea- 
dy brought,  that  the  purfuer's  authors  had  intromitted  with  the 
rents  of  thefe  lands  from  the  i  694,  a  fearch  for  him  was  made  a- 
mongft  fundry  old    writings  j  for    which    the   reccfs,  during  the 

A  Chriftmas 
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Chrlftmas  vacation,  afforded  time:  and  upon  that  fcarch  the  peti- 
tioner has  ad^ually  difcovered  fonae  papers  that  afford  additional 
convincing  evidence  of  the  jullice  of  his  demand. 

The  interlocutors  above  mentioned  are  filent  as  to  the  rents  prior 
to  the  1709.  and  do  not  fiml  that  the  purfuers  are  not  accountable 
for  them :  To  that  the  petitioner,  on  that  account,  is  not  foreclofed 
from  bringing  them  under  review.  However,  luppofing  that  thefe 
interlocutors  were  to  have  the  fameeffecft  as  it"  they  found  exprefs- 
ly,  that  the  jiurfuer  was  not  accountable  for  the  rents  from  the 
1694,  yet  ftill  furely  it  would  be  competent  for  the  petitioner  to 
bring  them  under  review,  in  confequsnce  uf  the  exception  in  the 
a«fl  of  federunt,  upon  new  difcoveiics  in  point  of  tact,  ov  injlvu- 
mnitn.  novitsr  icpcrta. 

As  the  petitioner  has  difcovered  additional  documents  in  wri- 
ting, he  is  perfuadeii,  that  his  argument  upon  them,  joined  with 
the  evidence  tormerly  Ibued,  will  be  patiently  hdened  to;  for  the 
queftion  is  of  great  conf<rquence  to  him:  and  it  is  indifputablc,  that 
the  purlucrs  have  attempted  to  take  very  undue  advantages  of  him, 
and  had  well  nigh  prevailed  in  fuch  attempts.  Thus  the  purfuer 
obftinatcly  denned,  that  her  authors  had  received  payment  of  the 
large  debt  due  by  William  Innes  ;  and  had  not  a  voucher  in  wri- 
ting been  luckily  and  uncxpcclcdly  touiid,  the  petitioner  would 
]ia,ve  been  cut  out  of  it.  In  the  fame  wav,  Ihe  denied,  that  her 
authors  had  had  poffcdion  of  the  lands  of  CmnilLy  prior  to  the 
I  7  I  9,  when  Alexander  Clark  difponcd  to  Sir  Patrick  Dunbar:  and 
upon  this  talfe  averment  llie  obtained  fevcral  interlocutors  againll 
the  petitioner  upm  this  point,  both  before  the  Lord  Ordinary  and 
your  Lordlhips.  but  at  lad,  upon  fcarching  the  repofitories  of 
Clerk  Campbell,  complete  evidence  was  found  of  the  jioli  ffion  of 
her  authors  long  before;  and  upon  it  your  Lordlhips  have  found 
her  acconntabk-,  from  the  1709,  which  is  for  ten  years  more  than 
flic  aimi'tcd.  It  is  with  no  U-fs  injudice  that  flie  has  denied  the 
JntromilFion  of  her  authors  with  thefe  rents  from  1694:  and  when 
all  citfumUanCi'S  are  confidcied,  tl.c  petitioner  l^^ttc^s  himfclf  he 
will  •'Ijtain  th^-  fnuc  jutlice,  with  regard  to  this  point,  that  he  has 
doni;  widi  regard  to  the  nil. 

Sir  James.  Sriclair  of  Mey  being  incuinborcd  with  debts,  hi':  c- 
OatK  vsas  biouglit  to  a  judicial  fale  in  I  ^)';4,  when  the  greatcll  p.irt 
of  it  was  purchalcd  by  tiic  l'"arl  of  Cromarty  for  behoof  of  the  heir 
of  til-  faiiiily  i  but  a:^  llic  rcfiduc  of  the  tllatc   did   not  find  a  pur- 
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cJiafer,  what  remained  unfold  was  parcelled   out,   and   divided   a- 
mong  the  creditors,  in  proportion  to  their  debts. 

Alexander  Cuthbert,  provoft  of  Invernefs,  being  of  the  number 
of  thefe  creditors,  his  interefl:  was  produced  in  the  ranking;  but 
he  happened  to  6\e pendente procejju.  His  nephew  and  heir,  John 
Cuthbert  of  Plaids,  was  an  infant  at  the  time  ;  and  Provoft  Cuth- 
bert's  interefl  was  ranked  for  its  proportion  of  the  price  of  the 
lands  purchafed  by  Lord  Cromarty,  and  the  lands  of  Wefter  Can- 
nifby  allotted  to  that  intereft  in  the  divifion  of  the  unfold  lands, 
not  in  name  of  any  particular  perfon,  but  of  Provoft  Cuthberc's  re- 
prefentatives  in  general. 

That  the  tutors  or  curators  of  John  Cuthbert  did  not  intromit 
with  the  rents  of  thefe  lands,  is  certain,  as  will  appear  from  the 
fequel ;  and  it  is  admitted,  that  they  did  not  receive  from  Lord 
Cromarty  the  proportion  of  the  price  of  the  lands  purchafed  by 
him,  for  which  Provoft  Cuthbert's  reprefentatives  were  ranked  ;  as 
that  debt  was  claimed  by  Mrs  Jean  Hay,  the  widow  of  Cuthberc 
of  Caftlehill,  upon  the  late  Earl  of  Cromarty's  forfeiture,  as  a  debt 
affedling  that  eftate ;  and,  however  llrenuoufly  oppofed  by  his  Ma- 
jefty's  Advocate,  was  affirmed  by  judgement  of  this  court. 

From  the  tutorial  accounts  it  appears,  that  the  tutor  had  ne- 
ver attained  pofTeilion  of  the  lands  of  Cannifby,  nor  had  any  in- 
tromiffion  with  the  rents  of  thefe  lands.  Lord  Cromarty  retained 
that  part  of  the  price  for  which  the  debt  due  to  Provoft  Cuthbert's 
reprefentatives  had  been  ranked  on  his  purchafe  ;  and  as  Provoft 
Cuthbert's  infant  heir  was  the  only  perfon  who  could  have  a  ti- 
tle to  intromit  with,  or  difcharge,  the  rents  of  Cannifby,  thefe 
were  allowed  to  remain  in  the  tenants  hands,  from  the  1694,  to 
the  1709:  and  there  will  be  occafion  in  the  fequel  to  obferve,  thErt 
feveral  of  the  tenants,  poiTeffors  of  thefe  land  in  the  i  694,  conti- 
nued in  poiTeffion  of  their  refpedlive  farms  down  to  the  1709,  and 
for  feveral  years  thereafter,  m  good  credit,  and  made  pundlua! 
payment,  both  of  the  current  rents,  and  any  arrears  they  weie 
owing  :  a  circumflance  hitherto  not  fufEciently  attended  to,  or  ex- 
plained ;  but  which,  in  the  fequel,  the  petitioner  will  have  occafion 
to  lay  ftrefs  upon:  and  it  will  not  be  matter  of  furprife,  that 
they  Ihould  have  been  in  good  circumftances  in  the  1709,  when 
they  had  had  the  ufe  and  enjoyment  of  io  many  years  rents  with- 
out paying  intereft  therefor. 

John 
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John  Cuthbert  of  Plaids,  the  heir  and  reprefentatirc  of  Provofl 
Ciuhbcrt  his  grandiincle,  being  naturally  latilc,  weak,  and    indo- 
knt,  and  in  that  refpcct  improper  to  he  intrulU-d  with  the  manage- 
ment of  his  own  affairs;  and   bcin^q;  at  tlie  lame  time  incumbered 
with  fon^e  d;bts,  for  the  payment  of  wMch  provifion  behoved  to 
Aug.i5'7-9- be   made,  was  prevailed  upon,  by  deed   of  this   date,  to  grant   a 
fa»5lory  to  Robert  Innes  of  Mondo'.e,  and  Alexander  Clark,  one  of 
the  bailies  of  Invernels,  whereby  he  conllicute  them  "  his  very  law- 
"   ful   fhiJors,  aJlors,  and  Jpec'ml  enwiJbenrers,  for  mcJdlmg,  intro- 
"  imttingivtlb,  and  receiving,  all  debts  and  iums  of  money  what- 
"   foevcr,  and  others,  any  manner  of  way  due  and  addebted  to  him, 
"  whether  heritable,  real,  or  moveable  ;  particularly,  and  but  pre- 
"  judice  of  the   forefaid   generality,  the  three  following  articles." 
I/?,  What   fums    were  due    to  him  by  the  Earl   of  Cromarty  and 
Sir  James  Sinclair   of  Mev  ;  alluding  to  the  debt  affecling  the  e- 
flate  of  Mey,  and  ranked  upon  the  price  of  that  part  of  the  cleats 
whicli  had    been    purchafed    by  Lord    Cromarty,     -dly,  What  was 
due  by  the  tenants  and  poffcflbrs  of  Cannilby;   which,  your  Lord- 
fliips  will   obferve,  could  only  mean  and   intend   the  bygone  rents 
for  crop   1708,  and    prccedings,  as  it  had  no  relation    to  the  rents 
of  any  after  years,  but  allenarly  thofe  that  were  then  refting  owing 
by  the   tenants   of  Cannilby;  and   as  again   cxpidFed   in  an  after 
claufe  of  the  fame  deed,  all  fums  of  money,  and  others   whatfoe- 
ver,  any  manner  of  way  due,  refting  and  inilebted  to  the  /aid  John 
Luthbert   by  all  and  every  one  of  the  above-dejigned  debtors  and  te- 
nants. 
Aag  15.1709.     Of  the  fame  date,   Inncs  and    Clark  granted  backbond,  obliging 
ihem,  their  heirs,  executors,  and  liiccclfors,  to  make  juft  count,  rec- 
koning, and  payment,  of  ichat  funis  of  money  they  JfjouLl  happen   to 
recover  "  from  all  or  any  of  the  abo^<e-defigned  debtors  and  tenants,  by 
*'  virtue  of,  and  upon,  the  aforrfiid  rii^ht ;  deducing  alw.iys,  and  al- 
"  lowing   in  the  firll  place,  all  and  whatfoevcr  debts  they  Ihould 
*'  jiappen  to  procure  right  and  title  to,  due  by  the  faid  J>lin  Cuth- 
"  berr  to  whatfoevcr  perfbn  or  pcrfons,  with  all  necefl'ary  and  con- 
"   lingcnt  charges  and  cxpcnces  that  they  IhouKi  happen  to  deburfe, 
"  and  give  out,  ia  the  f.iid  atHir  ;  "with  a  competent  falary  for  their 
"  oiiu  paius  and  travel  in  negoti.iting  and  managing   his  fud affairs  ; 
"   iliercl)y  declaring,  tliat  wliat  debts  lliould  be  acquired  fjom  any 
"  of  the  creditors   of  the  (aiil    Joh  1  Ciithbert,  which  they  Ihould 
"  ])i>y  and  purge  by  hib  own  dlcCls,  any  compofition   which  they 
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"  miglit  happen  to  procure  upon  fuch  payment,  the  fame  fliould 
"  truly  and  efFedlually  redound  and  be  communicate  by  them  to 
"  the  faid  John  Cuthbert  himfelf,  and  his  forefaids." 

From  this  backbond,  of  the  tenor  above  recited,  compared  with 
the  power  of  attorney  itfelf,  your  Lordfl^iips  will  clearly  perceive, 
that  as  Innes  and  Clark  were  not  at  the  time  credirors  to  Plaids  in 
any  fum  whatever,  the  right  granted  to  them  of  levying,  intromit- 
ting  with,  and  difcharging,  the  feveral  fums  generally  and  parti- 
culary  therein  mentioned,  was  to  the  fpecial  purpofe,  that  they 
Ihoukl  apply  the  fame  in  compounding  the  debts  due  by  Plaids  5 
the  benefit  of  faid  compofitions  to  be  communicated  to  him:, 
and  that  for  their  trouble  in  the  premilTes  they  were  to  receive  a 
fuitable  gratification,  and  that,  in  confequence  of  the  truft  i'o  un- 
dertaken, they  were  bound  to  do  the  diligence  th;it  was  neceflary 
for  making  chefe  fubjedis  efFeiflual,  particularly  the  arrears  of  rent 
due  by  the  tenants  of  Cannifby,  which  had  already  lain  too  long 
in  the  tenants  hands,  and  were  mofl  likely  to  fufFer  by  any  fur- 
ther delay  or  negled,  cannot  admit  of  a  queftion. 

Innes  and  Clark  do  not  however  appear  to  have  ever  ferioufly 
intended  the  fair  execution  of  the  trufl  they  had  thus  undertaken. 
Their  private  affairs  were  then  derange,  and  a  fum  of  money  was 
what  they  had  immediate  occafion  for.  In  this  view,  as  the  three 
fubjedls  particularly  above  mentioned  were  mofl  likely  to  anfwer 
that  end,  or  to  be  a  fund  of  credit,  they  eafily  perfuaded  the  poor 
weak  man  to  execute  an  afCgnment  of^  the  premifles  in  their  fa- 
vour. 

Accordingly,  by  deed  of  this  date,  proceeding  upon  a  falfe  and  oa. 21. 1709. 
aftedled  narrative  of  its  being  granted  for  onerous  caufes.  Plaids 
fold,  difponed,  and  afligned,  to  them,  their  heirs,  &c.  the  appri- 
fings  which  he  had  againft  the  eflate  of  Mey,  with  all  right,  title, 
or  intereft,  he  or  his  predecefTors  had  thereto;  and  particularly, 
but  prejudice  of  the  forefaid  generality,  any  fhare,  part,  or  por- 
tion, of  the  faid  ellate  of  Mey,  allocate  and  fet  apart  for  the  faid 
John  Cuthbert  by  the  Lords  of  Council  and  SefTion  in  the  decreet 
of  lale  of  the  fame,  paiTed  in  the  year  169  ,  and  the  fecurity  given- 
therefor  by  George  Earl  of  Cromarty,  or  whoever  elfe  ivas  the  pur- 
chafer,  principal,  annualrents,  and  penalties,  therein  contained, 
with  the  lands  of  Eafter  (by  miftake  for  Wefter)  Cannifby,  in  the 
Ihire  of  Caithnefs,  alfo  deflinate   by  the  faid   Lords   for  a  part  of 
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the  payment  of  the  fums  contained  in  the  forefaid  apprifings,  with 
the  mails  and  duties  thereof,  bygone  and  to  come. 

This  deed,  of  the  tenor  above  mentioned,  clearly  fliows  how 
ignor.*nt  the  poor  weak  man  was  of  his  own  rights  ;  but  what  is 
chitiiv  to  be  attended  to  is,  the  enhrgement  thereby  made  of  the 
right  formerly  granted  to  ihele  trullces,  p.irticiiiarly  in  the  article 
of  the  rents  of  Cannifby,  which,  inrtead  ot  being  limited  as  by 
the  former  deed  to  the  bygone  rents  then  due,  was,  by  ihe  other 
deed,  extended  both  to  the  bygctte  mails  end  duties,  and  thole  to 
come,  widicut  any  limiratlcn  in  point  of  time. 

But  this  alio  was  qualified  by  another  backbond  of  the  fime 
o.1.ii.i7C9.(]ate  .  whereby,  upon  a  recital,  that  the  lame  was  only  a  crult  put 
uj'on  them  by  the  laid  Juhn  Cuiidjcrr,  ;;:  order  to  fatisfy  and  pay  his 
dells,  and  v.uttage  iis  (tj/tiirs,  n/>cn  the  terms  and  conditions  under  ivrit' 
ten,  they  bound  and  obhge<l  them,  their  heits,  Sec.  to  make  jiiji 
count,  reckoning,  and  paynunt,  to  the  /aid  John  Cuthbert,  his  heirs, 
ts'C.  of  any  Jum  or  lum^  of  money,  which  they,  or  any  of  them, 
Ihould  receive  from  any  perfon  by  virtue  of  the  dilpofirion  and 
right  before  mentioned  ;  provided,  that  out  of  t!ie  firif  and  readicfl 
of  any  fums  of  money  ariling,  or  to  be  received,  they  are  allowed 
to  retain  in  their  own  hands  as  much  thereof,  as  will  completely 
I'atisfy  and  pay  them  all  and  every  debt  and  liims  of  money  due 
by  the  faid  John  Cuthbert,  already  fati^hed  and  cleared  by  them, 
or  which  they  ihould  liavc  lati>lied  and  cleared  thereafter,  conform 
to  ;he  ii;4hcs  of  the  laid  debts,  to  f)e  granted  by  his  creditors  to 
them;  and  hkewife  for  all  funis  advanced,  or  to  be  advanccti,  to 
John  Cuthbert  himlelf,  or  to  be  expended  in  recovering  and  making 
effeiluol  thc/uljctls  dijpcncd,  and  lor  their  pcrfbn<il  charges,  and  a 
competent  lalary  for  their  own  painf.  And  by  this  backliond  the 
truflecs  became  tunher  bound  to  bring  the  Jidjcit  of  the  forefaid  ap- 
prifings againjl  the  Jaid  rjhite  of  Mey,  uith  ivhat  cnfued  thereupon,  to 
a  period  and  coiic'ujion,  by  a  jriaidiy  agreement  iiilb  the  F.arl  of  Cro- 
marty, betii'ixt  the  dale  thereof  and  the  day  of  i  7 1  o  ; 
or  ei/ir,  if  the  fiid  Robert  Innes  and  Alexander  Clark  could  not  agree 
therein,  to  iitent  a  legal  proccfs  agatnjl  all  parties  concerned,  and  pro- 
fccute  andfc.l'jv.\fortb  the  fame  until  the  Jinal  end  thereof. 

liom  wh  til  your  I.ortllhips  will  perceive,  that  as  the  bvgonc 
mails  r\ni\  ciutus  of  the  lands  ot  (^anuilby,  as  well  as  thole  to 
come,  was  one  of  the  ipccial  lubJLCls  thereby  alligncd  in  trull  to 
Inncs  and  Clark,  to  be  applied  for  compounding  the  debts  due  by 
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Plaids,  they  not  only  undertook  to  do  the  proper  diligence  for  ma- 
king thefe,  and  the  other  fubje(fls  of  the  apprifings  againft  the  e- 
ftate  of  Mey,  effedtual  within  a  limited  time,  but  ftipulated  payment 
of  a  competent  falary  for  their  pains  and  trouble,  and  payment  of 
their  perfonal  charges! 

But  as  this  deed  was  deemed  fo  far  defedlive,  as  it  contained  no 
procuratory  of  refignation,  nor  precept  of  feifin,  they  took  from 
him,  of  this  date,  a  third  deed  ;  whereby,  after  reciting  the  two  Jsn.  30.1710. 
former  deeds,  and  that  Innes  and  Clark  were  defirous  to  have  the 
afoiefaid  fubje(5ls  more  fpecially  tranfmitted  to  them,  he  conveyed 
to  them  particularly  the  aforefaid  apprifings,  decreet  of  ranking 
and  flic,  funjs  and  lands  adjudged  to  him  by  that  decreet,  with 
procuratory  of  refignation  and  precept  of  feifin,  and  containing  an 
afTignation  to  the  mails  and  duties  for  bygones,  and  in  time  coming. 
And  as  Plaids  had  not  been  infefc  in  any  of  thefe  fubjedls,  they, 
of  the  fame  date,  took  from  him  a  bond  for  50,000  merks  ;  and  ha- 
ving thereupon  charged  him  to  enter  heir  to  his  granduncle,  the 
Provoft,  they,  of  this  date,  obtained  adjudication  of  the  wholeJ'^"'^^9-'''°- 
fubjedls  and  lands  conveyed. 

And  of  even  date  with  this  laft-mentioned  deed  and  bond,  theyJ*n'3o-i7io> 
granted  a  third  backbond,  much  of  the  fame  tenor  with  the  former  ; 
whereby  they  acknowledged,  that  "  albeit  the  faid  difpofitions,  af- 
"  fignation,  and  bond,  do  contain  and  bear  the  fame  to  be  grant- 
"  ed  for  an  onerous  caufe,  on  receipt  of  money  by  the  faid  John 
"  Cuthbert,  from  the  faid  Robert  Innes  and  Alexander  Clark  ;  yet 
"  the  truth  was,  the  fame  were  granted  to  them,  partly  as  a  fecu- 
"  rity  to  themfelves,  and  partly  in  trajl,  in  order  to  manage  the  faid 
"  "john  Cuthbert' s  affairs  ;  therefore  thev  bind  and  oblige  them, 
"  their  heirs,  &c.  to  make  juft  count,  reckoning,  and  payment,  to 
"  the  faid  John  Cuthbert,  his  heirs,  &>  .  of  any  lum  or  fums  of  mo- 
"  ney  they,  or  any  of  them,  Ihould  receive  from  any  perfon,  by 
"  virtue  of  the  difpofitions  an;!  bond  before  mentioned  ;"  but  qua- 
lified, as  in  the  former  backbond,  that  they  fhould  be  allowed  to 
retain,  out  of  the  firji  and  readief  of  any  fums  of  money,  or  mails  aud 
duties,  that  theyfjjall  recover,  as  much  as  will  completely  fatisfy  and 
pay  them  all  debto  and  fums  of  money  due  by  the  faid  John  Cuth- 
beit,  already  fatisficd  and  chared  by  them,  or  which  they  fhall  fa- 
tisfy and  clear  thereafter;  and  likevvife  for  all  fums,  advanced,  or 
to  be  advanced,  to  John  Cuthbert  himfelf,  expences  in  recovering 
the  fubjeCiS  difponed,  and  for  a  competent  falary  for  their  ozvn  pains^. 

And 
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Ant!  this,  as  well  as  the  former  backbond,  contained  a  proTifj, 
That  they  ftiall  only  be  accountable  according  to  their  iatronaifTions, 
and  what  they  fliall  accept,  receive,  or  take,  by  virtue  of  the  faid 
rights;  but  that  they  flial!  not  be  liable  for  oniiflions. 

Under  the  authority  of  thefe  deeds  the  truftees  entered  into  pof- 
fcflion,  particularly  iu  levyinj^  the  rents  of  the  lands  of  Cannilby, 
bygones  as  well  as  tlie  current-rents  ;  and  as  your  Lordfliips  have 
already  heard,  th^t  neither  Plaids,  nor  his  turors  or  curator?,  had 
had  any  intromifTion  with  the  rents  of  thefe  l.uuls  from  t!ie  1^94, 
the  period  of  Plaids's  right  to  thefe  lands,  by  the  decreet  of  divi- 
fion,  which  therefore  had  rcmaiiud  unuplifted  in  the  tenants 
hancts,  there  will  be  occafion  in  the  fecjuel  to  rtate  the  proof,  that 
thefe  byRone  rents  were  recovered  and  made  effectual  by  the  tru- 
llecs,  Clark  and  Innes. 

Innes  and  Clark  having  thus  accomplilhed  their  views  in  obtain- 
ing conveyances  of  the  prendflcs,  and  the  rights  veftcd  in  their 
perfons,  they  countcraclcd  their  truft  in  the  grofTefl  manner,  as 
mod  of  the  funds  recovered  they  applied  to  their  own  ufes, 
neglc(5\ed  compounding  the  debts,  and  luffered  the  poor  man  to  hs 
thrown  in  jail  :  and  there  has  lately  been  recovered,  and  herewith 
produced,  the  copy  of  a  very  clamorous  tr.emorial,  holograph  of 
Plaids  himfclf,  to  the  Earl  of  Cromarty,  which  in  the  ("cquel  will 
fall  to  be  more  particularly  noticed,  containing  a  very  lanientable 
account  of  his  own  dillrefs,  and  of  the  mifconducfl  of  thefe 
truftees,  with  an  account  fubjoincd  of  the  funds  belonging  to  him 
chargeable  upon  thefe  trullees,  particularly  the  rents  of  Cannifby 
from  the  l  694,  and  other  fums  intromittcd  with  by  them. 

Cuthbcrt  of  Caillchill,  a  near  relation  of  Plaids,  and  at  the  fame 
time  a  confidcrabic  creditor,  moved  with  thefe  complaints,  was 
prevailed  with  to  intcrpofe  his  good  offices,  partly  for  (ecuring  tiie 
debts  due  to  himfclf,  and  to  rcfcue  the  affairs  of  his  fiiend  from 
out  of  the  hands  of  thefe  trullec^.  They  had  entered  into  immediate 
polFclTion  of  levying  the  rents  of  the  lands  ot  Cannifby  for  the 
crop  and  year  1709,  and  bygone  arrears,  from  the  1  694  down- 
wards; and  in  1710,  they  liad  received  payment  of  a  debt  due  by 
Sinclair  of  UlbHcr,  to  tlic  amount  (if  about  L.  2000  Scots,  and 
were  not  at  the  time  crciiitors  to  PlaiiU  in  any  Aim  whatever  ;  fo 
that  any  fum  wliich  they  advanced  to  Plaids,  or  to  fiicli  of  his  cre- 
tlitors  as  tliey  compounded  with,  were  out  of  their  intromiflions 
with  his  proper  funds. 
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upon  Caftlehill's  interpofing  for  the  above-mentioned  purpofes, 
he,  of  this  date,  obtained  from  Plaids  a  conveyance  to  the  rameJ™'^'7.i7i3- 
flihie(5ls  which  had  been  before  conveyed  to  Innes  and  Clark,  and 
to  the  feveral  backbonds  granted  by  them,  qualified  by  a  back- 
bond of  even  date,  decUring  the  conveyance  to  be  in  fecnritv  of 
the  debts  due  to  him  therein  parricnlarly  mentioned,  find  obliging 
him  to  account  for  his  intromiflions  after  payment  of  thefe. 

In  the  fame  year  17  f  3,  Caftlchill,  upon  the  title  of  the  aforefaid 
difpoficion  in  his  favour,  brought  a  procefs  againfl  Innes  anl  Clark 
to  accoimt  for  their  intrcmiffions,  and  to  denude  in  terms  of  their 
backbond  ;  and  upon  the  dependence,  he  u(ed  both  inhibition  and 
arreftment.  It  was  frequently  renewed  and  infifled  in,  particularly 
in  1 73-,  when  it  appears  to  have  been  revived,  both  againfl  the  tru- 
ftees  themfelves,  and  againft  Sir  Patrick  Dunbar  and  the  Earl  of 
Cromarty  :  and  though  the  fame  was  never  brought  to  a  conclu- 
fion,  full  warning  was  thereby  given,  both  to  the  truflees  them- 
felves, and  to  Sir  Patrick  Dunbar,  who  had  come  in  their  p>lace, 
that  they  would  be  obliged  to  account  for  their  intromilTions  and 
!nanagement;  which  therefore  was  a  double  tie  upon  them,  not  on- 
ly to  have  prepared,  hut  alfo  to  preferve  a  regular  account  of  charge 
and  difcharge  of  their  intromiffions  with  the  proceeds  of  the  truft- 
fubjefiis,  and  vouchers  thereof. 

In  17  19,  Clark,  one  of  the  truftees,  became  bankrupt ;  as  did 
Innes,  the  other  truftee,  foon  thereafter  :  and  as  Sir  Patrick  Dunbar 
of  Northfield  was  creditor  to  Clark  in  relief  of  certain  engagements 
for  him,  he,  of  this  date,  obtained  from  Clark,  in  manifeft  breachoa.2r.1719. 
of  the  trufl:  he  had  undertaken  for  Plaids,  a  conveyance  to  his  fhare 
of  the  feveral  fubjecls  which  Plaids  had  difponed  by  the  feveral 
deeds  above  mentioned  in  favour  of  Clark  and  Innes. 

This  deed  proceeds  upon  a  recital  of  Sir  Patrick  Dunbar's  en- 
gagements for  Clark  ;  that  John  Cuthbert  had  right  to  feveral  ap- 
prifings  and  adjudications  upon  the  eftate  of  Mey ;  that  he  had 
alio  a  particular  decreet  of  fale  and  preference  upon  the  lands  of 
Cannifby,    and    was    alfo    preferred    to  the   fum    of  L.  of  the 

price  of  the  lands  of  Cadboll,  and  others,  at  the  time  of  the  fale 
of  laid  lands  before  the  Lords  of  Seflion,  for  which  the  Earl  of 
Cromarty  had  granted  bond  to  the  faid  John  Cuthbert  ;  to  all 
which  he  the  f^iid  Alexander  Clark  had  particular  rights  from  the 
faid  John  Cuthbert ;  therefore,  and  for  implement  of  his  obliga- 
tion to  Sir  Patrick  Dunbar,  and  for  his  fecurity  and  relief,  he  there- 
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by  afligned  and  difponed  to  Sir  Patrick  the.aforefTlil  apprifings  and 
adjudications,  and  Turns  therein  contairicd,  to  which  the  (aid  John 
Cuthbert  had  right,  together  with  the  forefaid  decreet  oi  fale  and 
preference,  and  particularly  faid  lands  of  Canniiby,  and  the  (uiiis 
of  whereto  he  the  laid  John  Cuthbert  was  pre- 

ferred cue  of  th.e  price  of  laid  lands,  with  the  bond  granted  tliere- 
for  by  the  Earl  of  Cromarty.  It  contains  a  fpecial  alFignation  to 
the  whtile  writs  and  evidents,  and  more  pariictdarly  to  the  mails, 
farms,  and  duties,  of  the  faU  lands  of  Canmsby,  fro;n  and  after  the 
term  of  Whitfunday  iall  part  1719;  whicli  the  petitioner  will  be 
allowed  lo  confider  as  one  pregnant  evidence,  that  the  arrears  of  rent 
due  by  the  tenants  of  chel'e  lands  had  before  this  time  been  recei- 
ved by  Innes  and  Clark;  as,  upon  iuppoluion  that  any  fuch  arrears 
had  been  rclling  owing,  it  is  impulliule  to  imagine,  that  when 
Clark  was  conveying  his  whole  right  to  thefe  lands  in  favour  of  Sir 
Patrick  Dunbar,  he  would  have  with-hcKI,  or  that  Sir  Patrick 
would  have  confcntcd  to  his  retaining,  the  arrears  due  by  the  te- 
nants of  ihcfe  laiuls,  fcveral  of  whom,  as  already  oblerved,  were 
the  identical  pci  Ions  who  had  pofTLill'd  thcll*  farms  from  the  i  694 
downwards. 

Innes,  the  other  truflee,  dying  foon  thereafter  bankrupt  and  infol- 
vent,  Sir  Patrick  Dunbar,  as  in  the  right  of  CLrk,  was  decerned 
exccutorcreditf.r  to  him,  and  took  decreet  cognitionis  caufa  againrt 
Innes's  Ion  and  heir-apparent  ;  and  upon  Sir  Patrick's  death,  his 
daughter  Mrs  lilifabeth  Dunhir,  in  virtue  of  a  general  difpofi- 
tion  fron)  him,  confirmed  the  lums  in  the  forefaid  decreet  cvgni- 
tionis  caufa,  and  thereupon  took  decreet  of  adjudication  ot  Innc.-'s 
half  of  the  wiiulc  fubjcifls  that  Plaids  had  difponed  to  fmn  and 
Clark. 

-     Calllchill  granted  a  general  iiifi)()ruion  to  his  wife  Mrs  Jean  Hay, 
-for  behoof  of  hcrlcif  and  clnMrcn  ;  whereupon  ihe  obtained  an  ad- 
judication in  implement  againll  CadlchiU's  hcir,of  all  the  hd)jecni!  to 
v.hicli  he  had  right,  particulaily  the  landb  of   W'clt  Can:iilbv,  and 
Aims  to  v.'hich  Plaids  was  prctcirnl  in  the  ranking  of  the  cicditois 
•  df  Mey  by  the  decreet  1694;  and  ihe  thereafter  acquit cd  from  the 
daughter  and  heir  of  Cuthbert  ol  Plaiils,  a  difpofition  of  all  lands, 
hcntagcf,  and  other  rights,  which  had  belonged  to  her  father,  and 
a   r.uili     ■  ■'■       t    all  rights  and  deeds  granted  by  Plaids    to  CaU!e- 
-hill. 

.     And   r.  -  :r.   rr.eans  thereof  llie  came  in  PJaids's  place,  both  a.s  to 
the  lands  of  Ca.nnifby,  which  had  been   decreed  to  Provoll  Cutli- 
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bert's  reprefentatives  b.y  the  decreet  of  divifion-  i  694,  and  to  the 
debt  due  by  the  Earl  of  Cromarty  to  Provofl  Cuthbert's  heirs,  as 
his  proportion  of  the  price  of  the  lands  purchafed  by  the  Earl  ;  fo 
file  had  right  to  the  feveral  backbonds  granted  by  Innes  and  Clark  ; 
and  as  Sir  Patrick  Dunbar,  as  in  right  of  Innes  and  Clark,  for  fe- 
curity  and  relief  of  the  debts  due  by  them  to  him,  could  be  in  no 
better  cafe  than  his  authors,  fhe  was  intitled  to  call  upon  them  to 
render  an  account  of  charge  and  difcharge  of  their  own  and  au- 
thors intromiffions  with  the  truft-fubjedls,  in  extinclion  of  the 
debts  due  by  Plaids,  to  which  they  had  acquired  right,  and  to  the 
benefit  of  any  compofitions  got  in  tranfading  the  debts,  that  being 
the  fpecial  purpofe  for  which  the  fubjedls  had  been  conveyed  to 
them. 

Matters  thus  (landing,  Mrs  Jean  Hay,  the  petitioner's  mother, 
in  whofe  place  he  now  Ifands,  entered  her  claim  upon  the  forfeited 
eftate  of  Cromarty,  for  the  debt  due  to  Plaids,  as  afcertained  by 
the  decreet  of  ranking  and  fale  in  1694;  in  which,  however  fire- 
nuoufly  contefled  on  the  part  of  his  Majefly's  Advocate,  (lie  met  with 
no  oppofition  from  Sir  Patrick  Dunbar :  but  after  fhe  had  prevailed 
in  having  the  claim  affirmed,  after  a  troublelbnie  and  expeniive 
litigation,  Mrs  Elifabeth  Dunbar,  and  Sinclair  of  Duren  her  huf- 
band,  for  his  intereft,  as  in  right  of  Sir  Patrick  her  tatlier,  brought 
the  prefent  procefs,  concludmg  to  have  it  found  and  declared, 
That  (he  had  the  preferable  right  to  the  aforefaid  debt  upon  the 
eftate  of  Cromarty,  in  payment  and  fatisfa(!i^ion  of  the  debt  faid 
to  be  ftill  due  by  Plaids  to  Innes  and  Clark. 

It  is  vmnecefiary,  upon  this  occalion,  to  trouble  your  Lordfliips 
.with  a  minute  recital  o(  the  various  points  that  came  to  be  difputed  . 
in  the  litigation  which  thereupon  enfued  ;  let  it  fuffice  to  obfervc, 
that  it  was  at  length  finally  afcertained,  by  repealed  judgements  of 
this  courr,  that  the  petitioner  was  not  obliged  to  denude  of  the 
debt  upon  the  eftate  of  Cromarty,  further  than  a?  the  purfuer  fliould 
inftrucl:  Inr.es  and  Clark  to  be  (1:11  credirois  of  Plaids. 

This  point  being  fixed,  and  the  procefs  thereby  refolving  in  a 
count  and  reckoning  ;  as  it  was  incumbent  upon  the  purfuers,  by 
the  regulations  of  courr,  and  from  the  nature  of  their  own  and  their 
authors  rights,  to  exhibit  an  account  of  charge  and  difcharge  of 
their  own  and  their  authors  intromiilions,  the  Lord  Ordinary 
made  repeated  orders  for  that  purpofe  ;  which,,  after  long  evalion^ 
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at  length  prodviced  a  fliam  account  and  ronleroendence  of  the 
debts  fiiul  to  be  due  by  Plaids  to  Innes  andCl.irk  •,  Inn  without  gi- 
vint;  any  credit  for  their  intro;nilVinns  with  anv  of  the  proceeds  of 
xh^  triift-fuhjecft'i,  of  whiclj,  being  fin;3;ul.ir  fucccfTirs,  they  pretend- 
ed to  b^^  rot-»llv  ip;noranr,  and  to  havr  no  knowl'dj^e  of  thcT  au- 
thors intromiflnn';,  particularly  the  rents  of  the  lands  of  Cmnifbv 
prior  to  the  I  719.  when  Sir  P.itrick  Dunhar  entered  into  poHl-flion  of 
the(e  l.inds,  ujion  the  ri_c;ht  acquired  from  C!arlc.  'I  hi";,  lio-.vever, 
|Toduced  a  remit  to  an  accountant;  ^ho  made  his  report,  llatina; 
fiindrv  points  for  the  Lord  Ordinary's  opinion,  particularly  witli 
lefpcct  to  the  period  from  wliich  the  purfuer  (liould  be  accountable 
for  the  rents  of  tlie  lands  of  Cannifbv,  viz.  Whether  from  the  1  694, 
wlicn,  by  the  decreet  of  divifion,  Plaids-'s  ri^ht  to  the  mails  and 
duties  of  thefe  lands  took  place?  or,  2d!r,  From  the  1709,  the  date 
of  the  trufl-alTignmcnt  to  Innes  and  Clark?  or,  3^/y,  From  17  19, 
when  Sir  P.itrick  Dunbr;r  confeflfedly  attained  the  pofTfllion  upon 
the  right  attained  from  Oark. 

The  purlucr  repeatedly  denied,  that  either  her  father  Sir  Pa- 
trick Dunbar,  or  any  of  the  original  trurtees,  in  whole  right  Hie 
(tandi,  had  had  any  iij^TtmilTion  with  the  rents  of  Cannilby  fooner 
than  the  year  1719  ;  and  therefore  contended,  That  llie  could  net 
be   accountable  for  the  runts  from  an  earlier  period. 

It  was  on  the  othefjii'and  contended  for  the  petitioner,  That  as 
the  original  truflees,  the  purfuers  authors,  were  alTigned  to  the  de- 
creet of  ranking  and  divifion  1(^9^,  with  all  that  liad  followed 
thereon,  particularly  to  the  bygone  rents  of  the  lands  of  Cannifby 
from  the  1694,  they  rrtull  be  prcfumed  to  have  intromicted  with 
the  rents  of  thefe  land»,  and  with  all  the  fublcqucnt  rents  from  the 
1709  to  the  I  7  I  9,unlds  they  could  allcdge  and  ihow,that  they  had 
been  debarred  therefrom,  or  that  other  perfons  had  intromitted 
therewith  ;  or  that  the  (anie  could  not  be  recovered  or  made  ef- 
fcau,il. 
July  14  17^9  But  the  Lord  Ordinary,  by  interlocutor  of  this  date,  was  plcafed 
to  find,  "  That  the  purfuers  are  only  obliged  to  account  for  the 
"  rents  of  the  lands  of  Cannilby  from  Whitl'unday  i  7  i  9,  in  rcfpcifl 
"  the  defender  offers  no  proof  of  an  earlier  pofl'elTion  by  Innes  and 
"  Clark  the  original  trullecs,  and  Ihovvs  no  fufFicient  caufe  for 
"  reding  upon  bare  prefumptions  of  an  earlier  poffcfnon  ;"  and  to 
J.»n.a5.i7('>9  which  your  Loidlhips  adhered,  by  interlocutor  of  this  date. 
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Bat  as  thefe  interlocutors  were  founded  fingly  upon  this  ground, 
That  the  prefumptions  of  an  earlier  poffeflion,  unfupported  by  any 
proof,  were  not  per  Je  fufEtient  to  make  the  purfuer  accountable 
for  the  rent  of  thefe  lands  prior  to  Whitfunday  i  7  i  9,  the  peti- 
tioner, in  the  after  proceedings  before  the  Lord  Ordinary,  demand- 
ed, and  was  allowed  a  proof  of  Innes  and  Clark's  intromilTions 
with  the  rents  of  thefe  lands  prior  to  Whitfunday  17 19;  and 
fuch  proof  as  could  then  be  had,  being  accordingly  taken,  and  re- 
ported to  the  Lord  Ordinary,  his  Lordfhip,  by  interlocutor  of  this 
date,  found,  That  the  defender  has  not  brought  any  fufEcient  evi-Ju'y  7-  n^s** 
dence  to  prove  or  inftrudl,  that  Innes  and  Clark  had  pofTellion  of 
the  lands  of  Wefter  Cannifby  prior  to  their  difpoiition  in  favour 
of  Sir  Patrick  Dunbar,   in  17  19. 

This  interlocutor  was  fubmitted  to  your  Lordfliips  review,  upon 
the  evidence  then  in  procefs  ;  but  upon  fuppofition  of  your  Lord- 
fhips  being  of  opinion  with  the  Lord  Ordinary,  that  thefe  v>7ere  not 
fufEcient  to  inftrucft  Innes  and  Clark's  introtniflions  with  thefe 
rents  prior  to  the  1 7 1 9,  he  prayed  warrant  from  your  Lordlhips, 
for  fearching  the  repoficories  and  papers  of  the  deceafed  William 
Campbell,  the  flierifF-clerk  of  Invernefs,  who  had  been  fador  for 
Innes  and  Clark,  and  levied  the  rents  for  them  of  thefe  lands  of 
Wefler  Cannifby  ;  as  alfo  for  recovering  the  accounc-books  and  o- 
ther  writings  of  the  deceafed  A'^xander  Frafer,  relative  to  his  i'n- 
tromilfions  with  the  rents  of  faid  lands  prior  to  faid  period  :  and 
accordingly  your  Lorddiips,  by  interlocutor  of  this  date,  adherecj  Ft5.r5.1770. 
to  the  Lord  Ordinary's  interlocutor  :  but  remitted  to  his  Lordlhip, 
to  grant  warrant  for  infpecfiion  of  William  Campbell's  papers  ; 
and  to  tranfmit  to  the  clerk  of  this,  procefs  what  writings  Ihall  be 
found  relative  to  Clerk  Campbell's  intromiilions  prior  to  faid  year 
17 19;  and  for  recovering  the  account-books  and  other  writings 
of  Alexander  Frafer,  relative  to  his  intromilTions,  with  the  rents  of 
thefe  lands  ;  and  to  hear  parties  procurators  upon  what  further  thi; 
peti;ioner  con^lefcends  upon,  and  offers  to  prove,  relative  to  the  in? 
tromiffions  of  Innes  and  Clark   with  faid  rents. 

In  confequence  of  thefe  interlocutors,  a  number  of  material  pa- 
pers were  recoverevi  from  the  repoGrories  of  Clerk  Campbell  ;,  par- 
ticularly a  continued  train  of  letters  from  Alexander  Clark,  to  the 
faid  William  Canipbell,  from  the  3d  April  171 1,  to  the  19th'  Oc- 
tober 1714;  and  a  number  of  acco-imts  and  jottngs,  moftly  of  the 
hand--.vriting  of  the  faid  William  Campbell  himlelf,  or  of  his  foa 
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James,  authenticated  by  William  ;  with  all  which  the  Lord  Ordi- 
dary  made  avifandum.  And  as  from  thefe  there  appeared  the 
moll  complete  an^l  undeniihle  evidence,  of  Cinrk:  and  Innes  h.ivin'r 
entered  iiito  poirelHnn,  by  levying  tlie  rents  of  crop  and  year  1700 
that  is,  immediately  upon  their  getting  tlie  aflignment  from  PJ.uds 
Nav.  19  1770 your  Lordihip;,  of  thii  d^te.  pronounced  the  following  interlocu- 
tor. "  On  report  of  the  Lord  Cirdenflon  Ordinary,  and  having 
"  advifed  informations  given  in,  the  Lords  tind  the  pu((uers  ac- 
"  countable  for  the  rents  of  the  lands  of  Well  Cannifbv,  for  cion 
"  1709,  and  fubfequent  years  ;  and  remit  to  the  Lord  Ordinary  to 
"  proceed  accordingly." 

And  as  this  inteilocutor  was  acquicfccd  in  by  the  purfuers,  it  is 
proper  to  obfcrve,  thit  your  Lordlhip>,  did  not  require  pofitive  evi- 
<lencc  cf  Innes  and  Clark's,  having  intrcmitted  v^ich  the  whole  of 
thcfe  rents,  of  all  and  each  of  the  aforcfaid  years,  from  the  1700 
TO  the  171';.  It  was  held  to  be  fujFicient,  that  their  incromiflion 
appeared  to  have  begun  as  early  as  the  crop  i  709,  that  is,  as  early  as  in 
the  nature  of  things  it  could  be,  and  that  their  intromiiTums  appear 
to  have  continued  for  the  lubfcquent  years,  ijly.  It  fhows  how 
little  regard  was  due  to  the  purfuer's  bold  and  pofitive  averment? 
that  her  authors  had  had  no  intromiflion  with  the  rents  of  thefe 
lands  prior  to  Inncs  and  Clark's  allignment  to  her  father  Sir  Pa- 
trick Dunbar  in  171  9.  The  like  denial  had  been  made  of  the  pay- 
ment they  had  received  of  the  great  debt  due  by  Ulbiter,  and 
which  the  petitioner  was  likely  to  be  cut  out  of,  for  want  of  proof 
of  the  adnal  payment,  when  difcovery  was  moll  accidentally  inade 
of  the  difcharge  which  Clark  and  Innes  had  granted  of  that  verv 
debt.  ^ 

The  aforefaid  interlocutor  had  gone  fo  far,  as  to  find  the  pur- 
fuers accountable  for  the  rent  of  the  lands  of  Cannilby  for  crop 
1709  and  fubfequent  years  ;  and  the  petitioner  does  not  mean  to 
deny,  that  in  the  view  which  your  Lordlhips  had  then  conceived 
of  the  proof,  you  (ccmed  to  be  of  opinion,  that  there  was  not  fuf- 
ficient  evidence  to  render  the  pur  fuers  accountable  for  the  rents  of  for- 
mer years,  as  fuppofing  them  alfo  to  have  been  intromit ttd  with  by 
Innes  and  Clark:  but  as  the  judgement  went  no  further  than  to 
find  them  accountable  for  the  rent  crop  1709,  and  fubfequent 
years,  and  was  altogether  filent  as  to  former  years  rent,  a  petition 
was  prcfented.  in  name  of  the  now  petitioner;  whereby,  inur  a- 
I:a,hc  prayed,  That  the  pu./uer  Ihould  be  accountable  for  the  rents 
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of  the  lands  of  Wefter  Cannifby  from  the  169410  the  1709;  but 
which  your  Lordfhips  were  pleafed  to  refufe,  by  interlocutor  of 
this  date.  _        _  Dec.  18.1770 

x^s  the  petitioner  does  not  conceive  himfelf  to  be  foreclofed  by  the 
interlocutor  laft  above  mentioned,  from  fubmitting  this  point  to 
vour  Lordlhips  review  ;  and  this  the  rather,  that  upon  a  mote  ex- 
^•51  fcrutiny  into  fome  of  the  papers'  of  Plaids  that  happened  to 
come  into  his  hands  during  the  late  reoer«,  difcovery  Vn'hs  made 
ef  a  holograph  copy  of  John  Cuthbert's  information  to  the  E.arl 
ef  Cromarty  in  1714,  complaining  loudly  of  the  mifconduft  of 
the  truftees,  and  referring  to  a  general  ftate  or  ahftradl  of  the 
truftees  intromiffions  vpith  the  proceeds  of  the  truft  eftate ;  and  as 
this  ftrongly  connedls  with  the  other  proofs  of  the  whole  taken 
together,  and  furnifhes  either  complete  legal  evidence,  or  fnfEcienc 
prefumptive  evidence,  that  defa£}o  the  truftees  levied  the  rents  from 
1 694  to  1709;  your  Lordlhips  will  not  be  unwilling  to  lend  a 
favourable  ear  to  what  fhall  now  be  offered,  upon  a  complex  view 
of  the  whole  cafe,  for  evidence  that  thefe  truftees  did  de  jaEio  intro- 
mit with  the  rents  from  1694  to  1709. 

And  if  the  petitioner  rightly  underflands  the  grounds  upon 
which  your  Lordfhips  laft  interlocutor  proceeded,  it  refted  upon 
the  improbability  that  the  rents  of  thefe  lands  for  fo  many  years 
would  have  been  allowed  to  run  in  arrear;  or  that,  fuppofing  them 
to  have  been  in  arrear  for  fo  many  years,  they  fhould  all  have  been 
made  eifedlual. 

But  to  this  the  pettioner  oppofes  a  much  more  pregnant  pre- 
fumption,  and  to  which  your  Lordlhips  particular  attention  is 
humbly  requefted,  viz.  That  as  thefe  lands  of  Cannifby,  from  the 
duplicates  of  the  accounts  recovered  from  amongft  the  papers  of 
William  Campbell,  the  fatlor  under  Innes  and  Clark,  appear 
to  have  been  generally  pofTefTed  by  five  tenants  ;  fometimes, 
though  but  rarely,  fix  ;  fo  it  appears  from  thefe  very  ac- 
counts, compared  with  the  rental  in  the  procefs  of  fale  of 
the  eftate  of  Mey  1694,  that  three  of  the  tenants  pofTefFors  of 
thefe  lands  in  1694  continued  to  be  tenants  therein  in  1709, 
when  Innes  and  Clark  entered  into  poffefTion,  and  for  feveral  years 
thereafter,  viz.  Patrick  Swannie,  Donald  Williamfon,  and  William 
Dunnet :  and  as  there  will  be  occafion  in  the  fequel  to  obferve, 
that  thefe  three  tenants   were   not   only  continued  in  poiTefTion  of 
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their  rcfpcv^ivc  farms  for  feveral  years  thereafter,  but  made  regu- 
lar payment  of  their  current  rents,  and  of  any  rents,  old  or  new, 
whicli  they  were  owing  ;  this  of  itfelf  mull  furnifh  convincing  evi- 
dence of  the  truflees  having  recovered  payment  of  the  rents  due 
preceding  the  1709;  as  it  is  impoHiblc  to  believe,  that  thefe  tru- 
ftses,  even  for  their  own  lake,  independent  of  the  duty  they  owed 
to  Plaids,  would  have  continued  thefe  tenants  in  poirellion  of  their 
feveral  farms,  if  they  had  been  owing  fo  great  an  arrear  of  rent, 
which  they  were  unable  to  pay  up,  or  would  hive  taken  payment 
of  the  rents  of  the  latter  years,  leaving  thofe  of  the  former  years 
uapaid^ 

And  wtien  this  fadl,  as  in  the  fcqucl  to  be  eftabliilied  from  the 
accounts  and  letters  in  proccfs,  Ihall  be  joined  to  the  various  otiier 
fa<5ls  and  circumrtances  tending  to  ellablilh  this  general  propofi- 
tion,  (hall  be  taken  vmder  conlideration  in  one  complex  view,  the 
petitioner  will  be  j^ardoned  to  fay,  that  it  puts  the  matter  out  of  all 
doubt. 

Ar.d  though  your  Lordtliips  were  pleafed  to  be  of  opinion,  that 
the  prefumptions  formerly  ll.itcd,  if  taken  by  themfelves,  were  not 
fuflicient  to  oblige  the  purfucrs  to  hold  count  for  the  rents  of  thefe 
vcars  from  the  1694  to  the  1701;,  lie  is  not  precludtd  from  fonndin^j' 
upon  thefe,  as  co  o|>erating  with  the  other  facts  and  cirumlbmces  for 
e\id,cnce  of  the  purPaer's  authors  intromillioa  wi:h  the  rents  of  thefe 
former  years. 

The  petitioner  will  readily  lidii/it,  in  any  common  cafe,  the  im- 
probability that  fo  many  yeats  rents  fliould  be  allowed  to  remain 
in  the  tenants  hands;  though  inflancts  are  not  wanting,  where 
even  this  has  happeticd  from  vaiious  accidents;  but  which,  in  the 
prcfent  cjfe,  is  eafily  accounted  for,  from  its  p;.cu!:ar  circunin,in- 
cjf,  which  have  been  already  noticed. 

Thefe  landa  of  Wcftcr  Cannilby,  in  the  fale  of  the  eilate  of  Mcy, 
had  been  a  ijudgrd  to  Provoll  Cuthbeit's  reprtlcniativcs  after  the 
Provoll's  death,  witliout  fpccifying  wlio  tlele  reprelentatives  were. 
Plfiids,  who  was  the  ProvoU's  grandnephew  and  heir,  wat  an  infant 
:>t  the  time.  His  tutor,  it  is  certain,  gave  no  attention  to  his  in- 
tcrtft.  in  tl.tfe  lands:  for  it  appears  fiam  a  dtcreet  of  cxoneia- 
libn  obtained  by  liim  of  his  introminuuis,  that  though  he  tliar- 
gcs  hiinlirlf  with  a  variety  of  other  intromilUons,  no  mention  is 
made  of  the  lands  of  Cannifby.  Plaids  afterwards  impovvtrcd  bi- 
nes of  Mouiloic,  one  of  his  truftecs,  ro  call  his  curators  to  an  ac- 
count for  ihcir  iutromitfions.  And  lie  accordingly  brought  a  pro- 
ccfs 
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cefs  againft  them  in  17 13;  in  which  he  charges  them  with  tire 
rents  of  the  lands  and  houfes  in  Invernefs,  and  other  fubjedls, 
which  they  acflually  pofTefTed ;  but  does  not  charge  them  with  in- 
tromitting  with  the  rents  of  Cannifby. 

Sir  James  Sinclair  of  May  was  denuded  of  thefe  lands  by  the 
judicial  fale,  and  decreet  of  divifion ;  fo  that  he  had  plainly  no 
title  to  refume  the  pofleffion,  or  intromit  with  the  rents:  and  there 
will  beoccafion  in  the  fequel  to  obferve,  that  although  Mey  feems 
to  have  had  an  intromiflion  with  the  teinds,  of  which  it  is  faid  ha 
had  then  a  current  tack  from  the  parfon  of  Cannifby,  which  ex- 
pired about  the  1708,  when  the  minifler  obtained  a  decreet  of 
augmentation  and  locality,  he,  from  that  time,  ceafed  to  have 
any  further  intromiflion  even  with  the  teinds.  But  fuppofiag 
ti  were  true  that  Mey  had,  without  any  title,  fome  intro- 
miffions  with  thefe  lands,  that  would  not  in  the  leaft  vary 
the  argument:  for  it  is  clear  that  he  would  never  tortioufly 
keep  pofleffion  of  them  after  the  year  1698,  when  the  eftate 
in  Caithnefs  was  re-difponed  to  him  by  my  Lord  Cromarty,  as 
from  that  period  at  leafl  Mey  was  extremely  delirous  to  carry 
the  plan  of  the  decreet  of  fale  and  divifion  into  execution,  being 
the  fole  means  by  which  his  eRate  was  preferved  to  him.  And  if  he 
fliould,  without  any  title,  have  had  fome  intromillions  before  that 
period,  as  he  was  well  able  to  repeat  them,  fo  there  can  be  no 
doubt  but  Innes  and  Clark  obliged  him  to  do  fo  :  for  it  appears, 
from  a  meffenger's  receipt  to  William  Campbell,  their  facflor,  that 
a  fummons  was  execute  againft  Mey  ;  and,  from  the  fignet-book, 
that  fuch  fummons  was  taken  out  upon  the  i  ith  November  1710: 
and  befides  the  evidence  arifing  from  the  circumftance  of  this 
fummons  never  having  been  called,  or  infifted  in,  that  Mey  ac- 
counted for  any  intromiffions  he  might  have  had,  as  the  ten;int?, 
though  they  fhould  have  made  payment  to  Mey  fine  titulo,  would 
not  thereby  be  difcharged  at  the  hands  of  the  proprietor  ;  it  is 
obvious,  from  their  being  afterwards  continued  in  polfeffion  by 
the  truftees,  and  counted  with  for  bygone  refts,  as  well  as  their 
current  rents,  that  all  thefe  bygones  were  paid  up  to  the  truftees. 

And  as  no  other  perfon  can  be  condefcended  upon  who  had 
even  the  pretence  of  title  to  poflefs,  it  will  never  be  prefumed, 
that  the  rents  were  levied  by  perfons  who  had  not  the  veftige  of 
a  title :  and  it  is  therefore  a  plain  confequence,  that  they  mud 
have  remained  in  the  hands  of  the  tenants,  unuplifted  by  any  per- 
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fon  v.liatever,  till  the  1709,  when  lanes  andClaik  took  the  convey- 
ance from  Plaids. 

And  as  thefe  fpecialities  well  accounts  for  the  feeming  improba- 
bility, that  fo  mtiny  years  rents  (hou'd  hive  remiined  in  the  te- 
nants hands,  it  is  fully  more  improbable,  that  in  fo  fpecial  a  cafe 
there  Ihould  nor  have  been  any  arrears  of  rent  whatloever  due  by 
the  tenants  of  thefe  lands  when  In  les  and  Clark  llept  into  pnfTel- 
fion,  or  that,  if  there  were  any  arrc.irs  of  rent  then  due,  they  fliould 
have  confined  their  intromiirions  to  the  rents  of  that  immedi- 
ate crop,  negleding  all  the  arrears-,  for  that  mult  be  fuppofed,  it 
the  pinfuers  are  now  found  accountable  only  for  the  rents  crop 
1709. 

But  what  fecms  to  ])ut  it  beyond  all  doubt,  that  there  was  certain 
hvgonc  rents  then  due,  is,  that  in  all  the  three  deeds  above  men- 
tioned tiken  from  Plaids,  the  lalt  of  thefe  at  the  diltance  of  near 
l:x  months,  Innes  and  Clark  are  fpecially  afligned,  not  only  to  the 
current  rents,  but  alfo  lo  bygcnes :  a  plain  confeHion,  that  there 
were  certain  bygone  rents  then  due  in  the  tenants  hands.  That 
Inncs  pnd  Clark  were  dirturbed  in  the  pofleflion,  or  that  any  other 
perfon  had  a  promifcous  intromiflion,  is  not  fo  much  as  alledged ; 
and  being  equally  afTigned  to  the  bygone,  as  well  as  to  the  cur- 
rent and  future  rents  of  thefe  lands,  it  is  incredible  that  they  would 
confine  their  intromilFions  to  the  current  and  future  rents  only,  ne- 
gleding  the  arrears,  when  they  had  equal  Ti;^ht  to  both. 

By  the  fcvcral  backbonds,  they  were  ipccially  bound  to  account 
for  ihiir  mtroniijjions ;  and  particularly  to  hnng  the  fu/jcff  of  the 
apprijmgs  agamjl  the  ejiate  of  Mey  to  a  period,  betwixt  and  the 
end  of  the  i  7  i  o,  or  to  follow  forth  a  proccfs  againft  all  concerned. 
So  that,  as  well  from  the  nature  of  the  truft  they  had  undertaken, 
whereby  the  rents  and  other  fubjccfls  were  to  be  applied  in  com- 
pounding Plaids's  debt,  as  from  the  aforefaid  cxprefs  obligation, 
they  were  bound,  not  only  to  proceed  immediately  to  take  all  ne- 
celliuy  meafurcs  for  making  the  fubjcifls  effeflual,  but  alio  to 
keep  regular  accounts  of  their  intronufhoiis ;  without  which  it  was 
impullil)le  for  them  to  render  a  fair  and  jull  account.  This  jiro- 
pofition  is  fo  clearly  founded  in  the  principles  of  law.  juilice,  and 
common  fenfc,  that  it  is  impofliblc  it  can  be  dilputcd  ;  and  the 
coufcqucnce  of  their  not  keeping  any  accounts,  mull  bo,  to  pre- 
fvunc  then-  intromiflions  with  the  bygone  arrears,  as  well  as  with 
the  current  rents,  xmlcls  it  could  be  alledgetl,  that  fon)e  part  of 
thefe  had  been  loll  by  the  inlolvcncy  of  the  tenants ;  which,  in 
the  IcqucI,  fliall  be  fhown  was  not  the  cafe. 

Nor 
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Nor  will  It  vary  the  argument,  that  the  queflion  Is  not  here  wkli 
the  truftees  thenilelves,  but  with  the  heir  of  Sir  Patrick  Dunbar, 
the  alTignee  of  Clark.  It  has  been  already  obferved,  that  Sir  Pa- 
trick Dunbar's  right  was  no  orher  than  an  alTignment  from  Clark 
to  his  fhare  of  the  fubjeds  trulted  in  fecurity  of  debt  which  Clark 
owed  him;  and  the  patched-up  title  which  he,  and  the  purfuer,  his 
daughter,  lately  made  up  to  Innes's  Ihare,  upon  pretence  of  Clark's 
being  creditor  to  Innes  in  the  management  of  the  truft,  makes  it- 
manifeft,  that  neither  of  them  could  be  ignorant,  that  Clark  and 
Innes  were  but  truflees  in  the  right  which  they  had  taken  from 
Plaids,  and  that  they  were  bound  to  denude,  upon  payment  of 
the  debts  due  by  Plaids,  to  which  they  had  acquired  right  ;  that  is, 
in  other  words,  that  the  rights  were  extinguilhable  by  intromif- 
fions ;  and  confequently,  that  they,  as  coming  in  the  place  of  In- 
nes and  Clark,  were  accountable  both  for  their  own  and  their  au- 
thors intromiffions. 

It  might  merit  a  different  confideration,  was  the  petitioner  en- 
deavouring to  raife  up  a  claim  of  debt  againft  the  purfuers,  for  the 
foppofed  amount  of  their  own  and  authors  intromiffions,  over  and  a- 
bove  their  payments  anddeburfements  under  the  truft:  but  when  the 
queftion  is,  Whether  or  not  thefe  payments  and  deburfements  were 
extlngulfhed  by  their  intromiffions  ?  the  argument  points  ftrongly 
the  other  way  :  That  as  their  authors  had  an  univerfal  pofleffion, 
and  intromiffion  with  the  rents,  and  no  other  perfon  interfering 
therein,  they  muft  be  prefumed  to  have  intromitted  with  the  whole 
rents,  the  bygones  as  well  as  the  current  rents,  where  they  were  e- 
qually  affigned  to  both,  and  cannot  fay  that  any  part  was  loft  by 
the  infolvency  of  the  debtors ;  and  this  the  rather,  as  in  the  fequel 
fliall  be  fhown,  that  at  leaft  one  half  of  the  identical  tenants  who 
poffeffed  thefe  lands  in  the  i  694,  continued  in  pofTeffion  in  the 
1709,  and  for  feveral  years  thereafter,  and  made  pundual  pay- 
ment of  the  rents. 

And  to  thefe  the  petitioner  will  be  allowed  to  add  that  additio- 
nal piece  of  evidence  which  has  been  difcovered  fince  pronouncing 
the  lall  interlocutor,  viz.  a  double  of  the  information,  holograph  of 
Plaids,  tranfmitted  by  him  to  the  Earl  of  Cromarty  in  I  7  14,  con- 
taining grievous  complaints  of  the  infidelity  and  maltreatment  of 
thefe  truftees  ;  having  thereto  fubjoined  a  ftate  of  accounts  of  the 
fums  chargeable  upon  thefe  truflees,  and  of  their  intromiffions 
theiewlth  ;    wherein,  amongft  other  particulars,  they  are  charged 
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as  having  intromitted  with  the  bygone  rents  of  thefe  lands  for  fe- 
venteen  years,  including  the  rent  1710,  that  is,  from  the  1694 
downwards,  and  with  the  four  years  rent  from  Martinmas  1710 
tothei7i4;  which  therefore  is  demonrtration,  that  the  rents  of 
thefe  years  were  not  only  undcrftood  to  be  due  by  the  tenants,  but 
that  Innes  and  Clark,  in  virtue  of  their  aflignnvents,  had  right  to  thefe 
arrears,  and  had  actually  recovered  payment  of  them  from  the  tenants. 
This  information  and  ftate  is  hereto  annexed  ;  and  it  will  be  obfer- 
ved,  that  every  one  article  that  Plaids  charges  his  truflees  to  have  in- 
tromitted with,  though  oblUnatcly  contelled,  have  been  now  determi- 
ned againrt  them  by  your  Lordliiips,  excepting  this  one  of  the  rents 
of  the  lands  from  the  1^)94;  as  aifo,  that  he  charges  his  trurtecs 
with  thofe  Aims  only  with  which  he  was  certain  they  liad  intro- 
mitted, leaving  blank  fuch  articles  falling  under  the  truR-right 
as  was  illiquid  and  unafccrtained  of  themfelves,  or  as  to  which 
he  was  not  certain  of  the  truftees  intromiflion,  fuch  as  the  value  of 
the  lands  of  Weft  Cannilby,  his  wife's  tocher,  and  the  debt  due 
by  the  Earl  of  Cromarty. 

And  that  JefaBo  they  had  received  payment  of  thefe,  is  what 
the  petiiioncr  now  proceeds  further  to  eftablilh,  from  the  letters  of 
corrci'pondence  and  accounts,  recovered  upon  the  laft  diligence  and 
iearch  made  into  the  writings  of  William  Campbell,  the  ficlor  em- 
ployed by  Inncs  and  Clark  to  kvy  the  rents  of  tlulc  lands  for  their 
behoof. 

It  has  been  already  obfcrvcd,  that  the  wliolc  of  thefe  lands  were 
polRired  bv  five  or  fix  tenants;  ami  that  three  of  thefe,  viz.  Patrick 
Swannie,  Donald  Williamfon,  and  William  Dunnet,  were  tenants 
and  polll'lVors  in  1694,  and  continued  in  polleflion  of  their  refpec- 
live  farms  in  the  1709,  when  Iniics  and  Clark  entered  into  polFef- 
fion,  and  for  fcveral  years  thereafter. 

That  they  were  tenants  in  the  1694,  appears  from  the  decreet  of 
fale  and  divifion  ;  lliat  they  coritinucd  in  pofTefTion  in  the  1709, 
and  for  fevcral  years  thereafter,  appears  from  the  accounts  kept  by 
Campbell  the  factor,  of  the  rents  of  the  fubfci]uent  years,  recovered 
from  amonpil  Campbell  the  factor's  papers,  upon  the  warrant  grant- 
cil  by  your  I.'Jidlhips.  And  it  is  iubmiited  to  your  Lordihipo,  if 
it  is  poiVible  to  believe,  that  thcle  very  tenants  would  have  been 
continued  for  (i)  many  years,  after  that  bines  and  Clark  had  cnter- 
ttl  inro  the  poirelhoii,  without  paying  up  their  former  arrears,  to 
which  Innc-  and    Clark  were  (pccially  alligned  j  or   that    payment 
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would  have  been  accepted  from  them,  of  the  current  rents  of  thefe 
afrer  years,  and  the  bygone  arrears  allowed  to  remain  in  their 
hands. 

Your  Lordfhips  are  poffefled  of  the  letters  by  Clark  to  Campbell 
the  factor,  and  of  the  accounts  recovered  from  amongft  Campbell 
the  fadtor's  papers,  moftly  holograph  of  himfelf,  or  of  the  hand- 
writing of  James  Campbell  his  fon,  and  authenticated  by  him  ;  they 
arefubjoined  to  the  petitioner's  information,  to  which  therefore  he 
•will  be  allowed  to  refer,  for  proof  of  the  fadl  above  ftated,  viz.  That 
thefe  three  tenants,  Patrick  Swannie,  Donald  Williamfon,  and  Wil- 
liam Dnnnet,  who  are  proved  to  have  been  tenants  in  the  1694, 
remained  tenants  in  the  1709,  and  for  feveral  years  thereafter; 
and  made  payment,  not  only  of  their  current  rents,  but  alfo  of  ar- 
rears. 

Thus  in  particular  it  was,  that  Alexander  Clark,  by  letter  of  this 
date,  writes  to  Campbell  the  faflor,  in  thefe  words.  "  I  agree,  May  ?• 'Tir- 
"  that  Peter  Sxuannie's  fon,  fliaU  get  what  Thomas  Groat  pofTtfled; 
"  and  endeavour,  if  poffible,  to  caufe  him  take  Williamfon's  pof- 
"  feiTion  ;  for  I'll  not  continue  him  longer  in  it."  But  that  this 
projeded  alteration  of  the  pofTeflion  of  thefe  tenants  did  not  take 
place,  and  that  both  Peter  Swannie  and  Williamfon  were  con- 
tinued in  polTeflion  for  fubfequent  years,  appears  from  the  fador's 
accounts. 

And  that  Clark,  as  well  as  Campbell  the  fidlor,  were  equally  at- 
tentive to  recover  the  bygone  arrears  and  current  rents,  appears 
both  from  Clark's  letters  "to  Campbell,  and  from  Campbell's  ac- 
counts. 

Thus  it  was,  that  by  letter,  of  this  date,  Clark  writes  to  Camp- April 3. 171 5, 
bell,  "  You'll  get  me  notice,  how  long  the  Laird  of  Mey  drew  the 
"  teinds.  If  I  mind  right,  the  tenants  declared,  it  was  only  two 
"  years  iince  he  gave  over  drawing  them."  This  clearly  eflabliflies 
thefe  two  propofitions.  iji,  That  though  Mey  had  continued  to 
draw  the  teinds,  in  right  of  his  tack  from  the  parfon  of  Cannifby, 
which  had  efcaped  the  judicial  fale  of  the  reft  of  the  eftate,  where- 
in dedudlion  was  given  of  one  fifth  of  the  rent,  in  refpe(fl:  he  had 
no  right  to  the  teinds,  he  had  had  no  intromiffion  with  the  ftock, 
■which  therefore  had  remained  in  the  tenants  hands.  2d!y,  That 
Clark  was  then  intent  upon  recovering  the  bygone  arrears  due  by 
the  tenants,  and  in  that  view,  had  been  making  inquiry,  when 
Mey  gave  over  drawing  the  tefnds. 

And  in  purfuance  thereof,   it  appears  from  his  next  letter,  of 

F  this 
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M.o-7-nn.t:us  date,  that  he  had  then  refolvcd  to  fend  particular  InArudlions 
to  the  fador  to  profecutc  the  tenants  for  the  bvgone  rents.  His 
words  are,  "  I'll  lend  you  inflru(aions  againft  the  i  ft  of  June,  for 
"  p-cfecuthig  the  bygone  rents;  and  as  to  the  prefcnc  far;r,s,  I,  by 
"   thefe,  aflign  the  fame  to  you  at  the  country-price." 

The  >ac\or'.~  accounts,  recovered  amongft  the  fadlor's  papers  by 
warrant  of  this  court,  begin  at  p.  4.  of  tlie  Appendix  to  the  peti- 
titioner's  Information,  fubjoined  to  Clark's  letters ;  and  as  he  there 
charges  the  rents  17  12,  1713,  17  14,  and  17  ij,  and  the  payments 
that  have  been  made  out  of  thefe,  the  laft  article  of  diichargc  is 
in  thefe  words: 

Py  refts  of  rents  due  bv  the  tenants,    as   per  particular  ac-  )  B.    f.    p.  I  ALney. 

count,  -  -  -  .  J  99     o     o  I  L.  75   10     o 

The  particular  account  referred  to  in  this  article,  is  not  to  be 
found;  but  the  arrears  here  ftated  clearly  Ihows,  that  this  was  the 
only  arrear  then  due  upon  that  ellate,  and  confequently  muft 
comprehend  the  arrears  preceding  the  1709. 

In  p.  6.  there  is  ftated  a  clearance  of  the  hand-writing  of  James 
Campbell  the  fador's  fon,  and  tlie  tenants  of  this  cftate,  beginning 
with  Peter  Swannie,  one  of  the  tenants  who  had  poflelTed  from 
the  1694  downwards,  refpec^ing  his  rent  17  12,  17  13,  17  14,  1715" 
and  17  1 6,  fubjoined  to  which  the  arrears  that  he  owed  are  thus 
ftated. 

^-  /•   /•    /• 

Farm  cropt  1715,  is  -  -  -  7200 

Farm  cropt  1716.  is  -  -  -720094 

Firm  cropt  1717.  is  -  -  .  720094 


Deduce,  as  allcdgcd  paid  10  my  f.iihcr  laft  clearance, 


22     2     o     o 
7200 


15000 


8     c 


The  next  account  in  fame  clearance  is  with  Donald  Williamfon, 
anotiier  of  thcic  tenants,  who  had  hkewife  pollelled  from  the  1604 
downwards,   which  proceeds  thus: 

Donald  Williamfon  labours  3   h]m  for  Martinmas  17  12     171'' 
17'4.    '7'5.  and    1716;    and    pays  L.  11,    is.  money,  .nn'd    nine 
bolls  vidual  :   He  rcfts  only  Martinmas  debt  i  715,  and  thhteni  holls 
o/J/v//j,  and  the  farm  1715  and  1716,  allowing   what   he   paid  to 
the  miniftcr. 

Old 
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^-  /.  p. 


Oldrerts,  .             .         i^   "^^    ^'  Lr     • 

Farm  1 71  r.  .              .11     °     ^Jf'".'""'*' '^^^^  '7 ' 5- 

Farm  ,716  .            -Ill      JJ^"'""i=^  debt  ,  7,^ 

'     '  900      Martmmas  debt  1718,           .      ,, 

Got  from  him  to  few  Donald  1  Dedurp  M^,r;„  33 

Layel'sland,  .  -13     o  """.^M^iJ.PA'd,    n 


n     J 


29     I 


From  which   your  Lord{Lips'^w!?i'"obrervP     fK,r-  "^n     • 
arrears  due  by  this  tenant,   thL^an  ardcle'of     ,V^"''' "^  '''' 
tradiftinaion  to   the  arrears   of  kter     'a '       l--   V      "'  '"   '°"' 
which  is  an  acknowledgement    that  h/h/n       .'^^   P'^,"'/"'?^''  °^ 
rears,  excepting  the  priiTf";3 toHs'    td  S^ts"^  tt t' thet  7. 

rs^:r  ^^n j^y^S;::f  ---- - --^-^^^^ 

duIXt;  r;:is  T;.t ';?;  tTrr^d ' ''-'  f  ^^-- 

hke  articles  of  arrears  due  by  him  a  e  ftkr.H     '^'^'  7\'''  '""  '^^ 
tide  of  old  refts  of  i   firlot  2  peckT  '  P^''"'^"'^'''/  P^^  ^r- 

thel'Dt^^^tTorl^f'rfel""""  \^'^^  '''  -^-  °^^^-- 
rears  due  by   herhuLnd  -.    V         5'  '"^"'"'^  ^'^^  P^'-^i^"'^^  -'- 

ticie  of  .//./of'fb:^^  rLiot?pt'kr'  ^"°"^^  ^^^^^  -  - 

na Jts:otc"u::;^Th"o?:re  :iau7"^""  "^'^^  '^^  ^^^^  '^^ff--  - 

n;cat,  lambs,  geet  &t ! t^wt^eTuT^^^^^^^^ 

they  are  particularly  ftated  ^  "  ^^"^^  ""''"g' 
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or  wliat  of  thcfe  rents  had  not  been   recovered  ;  as  fo  many  of  the 
tenants  in  the  1^)94  were  in  poire flion  in  1709,  and  were  continued 
in  their  poflellion  for  fo  many    years  thereafter,  an<l  made  regular 
payments  of  their  rents  ;   and  as,  in  the  clearances  made  with  thefc 
tenants,  and  the  accounts  themfclves  kept  by  the  factor,  the  arrears 
due  by  the   tenants  aie  regularly   lUtcd,  and   in  leveral    of  them 
diflingujlhing  the  olJ  rents  from  thole  of  latter  years  ;  as  the  pur- 
fuer  moH  confidently  denieti  any  intromiirions  by  Clark  and  Innes, 
cveii    for  the   years    iutcrvcnnig   between    the    1709    and    17 19; 
and  as  your  Lordlhips  have,  with   great  jallice,  found  them  ac- 
countable for  the  rents  1709,  and   lublequent  years ;  and  as  there 
is  now  recovered  a  holograph  ftate  of  accounts  by  Plaid?,  dated  in 
the  1714,  when  things  were  recent  and  notour,  (in  which   he  ex- 
prelVly  charges  them  with  the  rents  from  the  1694),  it  is  humbly  fub- 
mitted,  whether,  from  the  accumulated  proofs  as  above  flated,  and 
referred   to,  both  pofitive  and  negative,  there  is   not   equal  reafon, 
both  in  law   and  jullice,  to   find  them    accountable  for   the  rents 
fionithe  1(^94  downwards.  They  had  equal  right  to  both.    Ic  is  in- 
cicdible  there  Ihould  have  been  no  arrears  due  at  Clark  and  Innes's 
entry  in  the  1709.  ILul  they  charged  themfclves  with   any  arrears, 
it  might  have  founded  a  prefumption,  that  no  greater  arrears  had 
been  due,  or   at  ieaft  that  they  had   received    no  more  ;  but  when, 
as  your  Lordfhips    p;rccive,   not   one  farthing  of  thefe  arrears   is 
accounted  for,  and  that  Innes  and  Clark's  intromiflions    with  any 
of  the  rents  prior  to  the   17  19  was  fo  pofuivcly  denied,  and    now 
fo  clearly  proved  ;  and  that  from  the  fadlor's  accounts  he  is  carry- 
rng  down  from  year  ro  year  the   rents   due  by  the  tenants  of   tiie 
ditl'erent  farms,  dillinguifliing  in  fome  the  old  arrears  of  refls  from 
the   arrears  of  latter  years,   it  is  humbly  fubmittcd,  wi)cthcr  liu- 
purfucfs  ought  not  to  be  found  equally  accountable    for  the  whole 
rents,  from  the  1694  to  the   1709,  as  Wv.ll  as  for   thole   from   the 
1709  to  the  1719. 

More  efpccially  when  your  Lordiliips  now  have  an  authentic 
document  under  iMaids's  hand,  when  the  fact  was  recent,  wherein 
the  trullecs  arc  charged  with  thole  intromiflions,  and  not  the  leall 
jotting  handed  down  from  cither  of  iliem,  importing  any  thing 
to  the  contrary  ;  fo  far  from  it,  that  the  vouchers  produced 
by    the   purfuers,    in    (upport   of   their   cliarge,    uniformly    bear 

to 
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to  be  to  account  of  their  intromiffions  ;  and  one  of  Plaids's  letters 
to  them,  in  the  171  3,  lately  recovered,  defiring  them  to  compound 
a  debt,  concludes,  That  upon  their  fo  doing,  he  fliould  be  obliged 
to  difcount  the  fame  to  them.  All  thefe  documents,  joined  with  the 
terms  of  the  backbonds,  clearly  importing,  that  the  trcflees  fliould 
not  be  in  any  advance,  and  only  bound  to  apply  their  intromijjlons, 
in  the  manner,  and  for  the  purpofes,  therein  fpecified,  tend  rtrontrJ 
Jy  to  corroborate  the  account  given  by  Plaids  at  the  time,  that  their 
intromifTions  exceeded  the  payments  and  deburfements  made  by 
them ;  which  is  further  confirmed  by  their  fituation  and  circum- 
ftanccs,  which  did  not  admit  of  their  being  in  advance. 

Uay  it  therefore  pleafe  your  LordfJjips,  to  find  the  piirfuers  ac- 
countable for  the  rents  of  theforefaid  lands  of  Cannisby  from 
the  169^.  /^ 

According  to  juflice,  8cc. 

ALEX.     LOCKHART, 


Double  Information  fent  by  John  Cuthbert  to  the  Earl  of 
Cromarty,    1714. 

Mprzmis,  Upon  the  day  of  years,  the  above 

Cuthbert  bemg  then  m  prifoa  at  Forres,  Mondole  and  Bailie  Clark 
cameto  vifit  him,  and,  under  pretext  of  friendfliip,  offered  their 
affiftance  to  make  an  happy  end  of  all  his  difficulties  ;  for  doing  of 
the  vvhich,  and  their  fecurity,  propofed  he  fhould  difpone  in  their 
favours,  and  that  they  thereupon,  for  his  fecurity,  would  grant 
backbond,  obliging  them  to  count  and  reckon  for  their  i  ^^  ,  ":- 
fions,  the  niatter  difponed  being  only  truft.  Thereafter,  when  alio 
m  pnlon,  that  bcmg  but  ane  minute  as  they  called  it,  they  wotild 
have  ane  fuller  difpofition,  though  in  the  fame  terms,  and  have 
the  former  deftroyed ;  which  he   refufed  to  do,  but   gave  -•     ' 

G  dilj)uui.io:i, 
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tlirpofitiun,    rnd  took  anoilier  backbond  efl'ei-anJ  thereto.     After 
wliicli,  and  when  lying    on  (itkbed,  and  as  all  then  tliought  on 
death's  bed,  he  havin;^  legated,  Mr  Clark  came  to  Foccabers,  where 
he  tlicn  was,  and  told,  (ave  the  difpofitions  were  founded  upon  ane 
certain  founi  of  money,  they  could   have  no  accefs    to    bring   his 
bufmcfs  to  ane  period ;  for  which   end  he    propofcd   once,  for  the 
ioum  of  50,000  merks   due  be  lii;n    to  them;  for    which  he   alfo 
took  tlKir  backbonds,  declaring  the  fune  to  be  trufl ;  as  the  back- 
bonds themfelves,  with  the  double  of  the  difpclitions,  will  declare. 
After  which,  finding   them   not    only   lazy,  but  knavilh,  in  their 
procedures,  by  refufing  him  a  fubfiilence,  which  they  were  bound 
to  give  him  to  the  value  of  400  merks  annually,  he  thereupon  af- 
Cgiib  their  backbonds  to  Cadlehill ;  who  regillratcs  them,  raifes  horn- 
Li^  and  inhibition  thereon, and  executes  the  fame,  whereby  they  ftand 
imcrpelled.     Cafllehill,  who  by  his  backbond,  upon  his  aflignmcnt 
to  him  of  their  backbonds,  was    obliged  to  call  tliem  to  an  count 
and  rccki)ning,  whether   for   private   interert    or   bribe  cannot   be 
known,  hath  delayed   to   do    the  fame;    by  which  delay  Cuthbert 
was  put  in  very  bad  terms,  they  endeavouring   to    reduce  him  to 
theirs  ;  but  finding  that  more  to  exaggerate    as   trouble,  they  then 
bethought  he  was  owing  L.  15  to  DufF  the  medenger  at  Aberdeen; 
him  underhand  they  moyen  to  imprifon  him  ;  which  by  ane  ilrata- 
gem  he  went  near  to  do;  for  he  apprehended   and  carried  him  to 
Elgin,  kept  two  days  there,  and  threatened  to  carry  him  to  Aber- 
deen, if  he  did  not  afhgn  him  to  CalliehiU's  backbond,  and  deliver 
it  to  him,  for  which   he   propoled  his   backbond,  as  itfelf  will  de- 
clare; which  he  was  compelled  to  yield  to,  having  no  way  to  fa- 
tibfy  Duff,  but  to  go  to  prifl)n;  which  he  being  invaletudinary,  by 
cough  and  dyfentery,  would  have  coll  him  his   life  in  all  probabi- 
lity.    Duff,  upon  payment  of  his   above  foum,  with  interell  and 
expences,  which,  as  accumulate  then,  will  come  toL.  :8orL.  19 
Sterling,  is  obliged  to  deliver  up   CalliehiU's  backbond,  or  cxtradl 
thereof,  with  ancdifcharge  of  his  debt.     But  this  Mr  Cuthberc  is  no 
ways  able  to  do  while  he  this  Hands. 

Propofals      for      Rciiicidy. 

Mr  Cuthbert,  by  his  difpontions   to  Clark   and    Mondole,  have 
this  made  himlclf  tnalajUc  to  att  with  the  Earl  of  Cromarty,  pro- 

pofes 
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pofes  my  Lord  Cromarty  may  look  out  ane  man  of  probity  and 
truft,  and  leaft  to  be  fufped^ed,  as  agent  for  the  E.  and  him. 
Mr  Cuihbert  will  aflign  to  Mr  Duff  his  backbond,  of  which  the 
double  is  herewith  fent:  as  alfo  will  difpone  to  him  the  lands  in 
Caithnefs ;  will  affign  him  in  his  wee  to  count  with  Mondole,  and 
Clark,  and  Cafllehrll  younger:  the  double  of  his  charge  againft 
them,  with  ane  account  of  what  they  have  paid  for  him,  is  here- 
with fent.  As  to  the  money  due  by  Cromarty  himfelf,  he  (hall, 
at  meeting  with  the  E.  (how  his  Lordfhip  what  methods  are  pro- 
pereft  to  be  taken  therein ;  which  fhall,  health  ferving,  be  as  foon  as 
his  Lordfhip  pleafes. — — All  this  to  be  done  upon  his  Lordfliip's  ad- 
vance of  the  raoitey  agreed  to  be  given  Cuthbert,  and  upon  fecurity 
for  the  moityes  to  be  allocat  for  his  daur. 


ACCOUNT  of  Clark  and  Mondole  their  intromifTions  in 
the  money  and  land  intereft  of  John  Cuthbert,  fon  to  Mr  John 
Cuthbert. 

Liis.  s.  d. 
inprimis.  Received  from  Ulbfter,  on  account  of  the  above  John  Cuth- 
bert, at  Whitfunday  1713,                      -                      -                 -         L.  2879  3  2 
Item,  From  the  Earl  of  Cromarty,  of  principal,                       -                     5' 54  14  10 
Item,  Annualrent  thereof  from  Whitfunday  1 6p4  to  Whitfunday  1 7 14,     5645  13  4 


Sum  of  this,  %  -        L.  13679  11     4 

Ane   ACCOUNT   of   their    Intromiflions   with   the   lands   of 
Eafter  Canmfby. 

Libs.     s.     d. 

Imprimis,    Of  money-rent,    L.  56  :  1  ;  6,    from   Whitfunday    1694    to 

Whitfunday  1710,  being  16  years,  is  -  -  1196     o     o 

Item,  Of  cuftom-lambs,  12  at  10  d.  is  L  6;  of  cuftom-geefe,  24  at  6d. 
per  piece,  is7s.  4d. ;  of  hen  and  cock,  120  at  3d.  per  piece,  is 
L  18.  All  which  added,  is  L.  31,  4s.;  which  multiplied  by  20,  the 
number  of  the  years,  the  amount  is,  -  -  624     o     o 

Item,  Of  viftual-rent  of  46  bolls  3  firlots  I  lippie,  at  L.  4  :  3  :  4  commu- 

nibus  annis,  for  20  years,  is  -  -  -       5902     6     o 

This  added  is,  -  -  7722     6    4 

Follows 
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Libs.     J.     d. 
Follows  ihc  value  of  ihc  lanJs  of  Eafter  Cannidiy,  -  -  4000     o     o 


Sum  of  their  iniromiffions,  -  21401    17     8 


Sum  of  allcdged  paid  by  Mondole  of  John  Cuthbcit  his  debts,         -  88y6   12 


Sum  of  whit  by  the  above  John  Cuthbcrt  is  denied,    not  knowing    any 

thing  of  the  contraiStion  thereof,  -  -  -  1291      9     o 

Which  fubtra£lcd  from  Mondole  his  ch.uge  -  -  7605     2     o 

Which  take  off  of  L.  2  1 40 1  :  17  :  8,  remains  -  -  13796  14     o 

This  by  his  wife's  piovillon,  which  is  ('ooo  lucrks,  wiih  intcrcft  fincc  my 

L.  D'lflus's  dciiih,  v'hch  was  aill^iied  him  by  contract  of   mairiage, 

and  to  which  he  aDigncd  thcni. 


CHARGE   John   Cuthbert   contra  Mondole    and    Bailie  Clark^ 
for  the  intromilTions  with  his  crtite,  as  liable  by  backbonds. 

An/r/mi/,  Received  at  Wliiifunday  I  7 1  2  from  Ulbftcr,  -  L.  287^     3     2 

At  Martinmas  1710  received  of  money,    conform  to    the  fiars,  for  46 

bolls  I  firlof  o  pecks  1  lippic,  for  17  years,  -  -  3946     1     o 

To  Martinmas  1-7  14.  -being  4  years,  for  the  above, 

N.  B.  This  anicle  not  legible. 
Moivty  I'ent  for  17  years,  above  yearly  L.  56  :  i  :  6  for  J7  yc.irs,  being 

to  NI:rrlinnias  1710,  ...  p^j   10     g 

For  4  fuccecding  years,  as  above,  -  -     .  -  224     6     o 

For  cufkoms  for  the  whole  years,  being  21,  as  per  particular  lift  -  655     4     o 

This  by  what's  due  by  Cromarty,  -  Summa,     L.  1)474   17      i 

And  the  value  of  the  lands  of  Eafler  Caiinilby, 

Anil  my  wife's  tocher. 
Sum  of  wlidi  ailcdged  paid  by  CUik  and  Mondole,  -  L.  8896   12     2 

Sum  of  what  is  not,  nor  inftruclable,  ,  .  '?>19  '4     8 

Which  fubtrafted  from  the  tllcdgcancc,  reniaini  -  L,  7416  17     \ 

Which  fubtraft  from  the  above  charge,  remains  fccc  -  L.  2068    1 9     9 


N.  j9.  The  precedinp;  account  and  infurn)ation  are  both  quoted 
on  the  back  by  the  lame  hand,  as  made  out  in  the  year  17  14,  and 
IMaidb  died  in  the  171''', 


FEBRUARY      6th,     1771. 

ANSWERS 


FOR 


Mrs.  Elizabeth  Dunbar,  lawful  daudi* 
ter,  and  univerfal  diiponee  of  the  deceafed 
Sir  Patrick  Dunbar  of  Northfield,  and 
James  Sinclair  of  Duran,  her  huiband,  for 
his  intereil ; 


T    O      T    H    E 


PETITION    of   Alexander   Cuthbert,  E- 

fquire. 

GEORGE  Vifcount  ofTarbat,  afterwards  Earl  of  Cromarty, 
having   purchafed.  at  a  judicial   fale,   part   of  the  eHaTe  J«Iy  1604. 
jvhich   belonged  to  Sir  James  Sinclair  of  Mey     was  de 
cerned,  by  the  decreet  dividing  the  price,  to  pay  to  Lr^LtZ 
right  to  two  apprifings  affedine  that  eftate    led  -.r  X.       a  f 

invernefs,  the  fum  of  5154I.  15  s.  lod.  with  that  of  2,1  J 
both  Scots,  and  intereft  from  Whitfunday  1604.  and  in  tin  e  com 
mg,  during  the  not  payment.  ^^  ^°'^' 

hool'of  UlbTr'  ""^^  P"'-^,h^^^d  another  part  of  the  eftate  for  be- 
f°Z        r  i  ^""r'    '"   ^'^^  manner,   decerned  to  pay    to  the 

The  reft  of  the  eftate  in  Caithnefs  did  not  find  a  purchafer  and 
therefore,  was  divided  amoagft  the  creditors ;  and.^b^  the  decreet' 
of  divifion,  of  this  date,  there  was  allotted  to  thofe  havi^  rtht  to^^b.  ,8h„ 


the  forefaid  two  apppi  ifings,  a  fmall  tarm,  called  the  lands  of  Weft- 
CannilLy,  fcarcely  yielding  300  mcrks  of  yearly  rent. 

Thele  apprifings  were  originally  led  in  16(^)4,  at  the  inftance  of 
the  faid  Alexander  Cuthbcrt,  and  Alexander  Dunbar  ;  but  Dunbar 
having,  in  1676,  made  over  his  apprifing  to  Alexander  Cuthbert, 
both  apprifings  came  afterwards  into  the  perfon  of  the  deceafed 
John  Cuthbcrt  of  Tlaids,  grand-nephew  and  heir  of  the  pro- 
vort. 

Plaids  came  very  foon  to  be  reduced  to  great  diftrefs,  on  account 
of  the  debts  he  owed;  and  which  was  greatly  occafioned  through 
the  mifinanagement  of  his  curator,  George  Cuthbert  of  Calllehill. 
In  this  fituation,  the  decealed  Robert  Innes  of  Mondole,  and  Alex- 
ander Clark  baillie  of  Invernefs,  the  laft  of  whom  was  his  rela- 
tion, interpofed  their  credit  for  his  relief,  as  well  from  compaflion, 
as  from  regard  to  his  deceafed  father.  It  appears,  that  it  was  by 
their  means  that  he  was  faved  from  rotting  in  jail,  as  none  of  his 
other  friends  would  advance  any  thing  for  his  relief  j  and  as  they, 
in  this  way  became  confiderable  creditors  to  Plaids,  and  were  molt 
juflly  entitled  to  be  fccured  of  their  reimburfements,  fo  it  appears 
7709. "'  that,  of  this  date,  the  liiid  John  Cuthbert  of  Plaids,  in  the  cha- 
radler  of  heirfcrved  and  retourcd  to  the  laid  provoft  Cuthbert,  his 
grand-uncle,  by  his  faclory,  for  certain  irry  onerous  caujes  anJ  coH" 
JiJcratioris,  made  and  conllitutcd  the  laid  Robert  Innes  and  Alex- 
ander Clark  "  his  very  lawful,  undoubted,  and  irrci'ocablc  fa<5lors, 
"  and  fpecial  errand-bearers,  to  the  elTecl  after  mentioned,  viz.  for 
"  meddling  and  intromitting  with  all  debts,  fums  of  money  whatfo- 
*'  ever,  and  others,  any  manner  of  way  due  and  addebted  to  me, 
"  whether  heritable,  real,  or  moveable,  by  an  noble  and  potent 
"  Earl  George  Karl  of  Cromarty,  Sir  James  Sinclair  of  Mey,  and 
"  the  tenants  and  poirellors  of  the  lands  of  Eallcr-Cannilby,  fbme 
"  time  belonging  to  the  faid  Sir  James  Sinclair,  and  for  meddling 
"  and  intromitting  with  the  fum  of  6000  mcrks,  money  of  North 
*'  Britain,  of  principal,  and  haill  annualrcnts  and  cxpcnces  due 
"  thereupon,  contained  in  a  bond  of  provifion,  made  and  granted 
"  by  Sir  James  Dunbar  ymingcr  of  Ileminiggs  ;  with  full  power, 
"  &c." 

This  deed  contains  the  following  claufe:  "  Likens  I  bind  nnJ 
"  oblige  tne,  viy  hens,  executors,  anJ Jucccjfors,  to  Jdi'ucr  up  nil  legal 
"  and  conventional  ri^ht  and  P'\i;'e/s  v-ihich  I  have  of,  ancnt,    oiiJ 

"  concciniiiic 
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*'  concerning  the  haill  debts  due  and  addebted  to  me  by  the  fare  named 
"  debitors  ;  and,  in  cafe  any  ftep  of  the  progrefs  be  wanting  out  of 
"  my  own  hand,  with  power  to  them  to  call  and  purfue  for  exhi- 
"  tion  of  the  fame,  wherever,  or  in  whofe  hands  the  fame  beis  or 
"  lies  ;  and  in  cafe  of  any  legal  difficulty  occur  or  be  propofed  a- 
"  gainft  the  validity  of  thefe  prefents,  and  that  the  famen  is  not 
'*  granted  by  way  of  difpofuion,  bearing  all  claufes  neceffary  and 
•'  ordinary,  omitted  brevitatis  caufa,  yet  neverthelefs  I,  for  me  and 
"my  forefaids,  not  only  difpenfe  with  all  and  every  thing  that 
"  may  be  proponed  or  called  in  the  contrary,  but  alfo  binds  and 
"  obliges  me,  and  my  forefaids,  cither  to  denude  myfelf  of  the 
**  haill  premifles,  in  favour  of  the  faid  Mr,  Robert  Innes,  and  the 
"  faid  Mr.  Alexander  Clark,  omni  habili  niodo ;  or,  in  their  option, 
"  to  deliver  them  fufficient  and  mod  ample  difcharges  and  exone- 
"  rations,  to  the  haill  above  named  debitors,  to  be  delivered  up  to 
**  them,  upon  payment  to  the  faid  Mr.  Robert  Innes  and  Mr.  Alex- 
"  ander  Clark,  and  that  how  foon  I  fhall  be  required  thereto,  and 
"  that  by  advice  of  men  of  law  and  judgment." 

It  does  indeed  appear,  that  Innes  and  Clark  did,  of  the  fame 
date,  grant  a  back-bond  to  Plaids,  obliging  them  to  hold  count  for 
their  intromiffions  ;'but  this  back-bond  is  not  produced. 

Although  the  forefaid  deed  was  executed  in  the  form  of  an  irre- 
vocable fadlory,  yet  it  would  appear  that  it  did  not  take  effedt,  be- 
caufe  no  writings  were  then  delivered  to  Innes  and  Clark,  nor  were 
any  delivered  till  January  following,  when  a  deed  was  made  out 
in  their  favours,  in  the  form  of  an  abfolute  difpofition,  as  appears 
from  the  claufe  of  delivery  in  that  deed.  Indeed,  it  would  appear 
that  the  forefaid  factory  muft  have  been  returned  to  Plaids,  as  the 
fame  was  never  recorded,  and  the  principal  fadlory  itfelf  was  pro- 
duced by  the  petitioner  in  this  procefs,  who  no  doubt  muft  have 
found  it  among  the  papers  of  his  author,  John  Cuthbert  of 
Plaids. 

Plaids  did,  of  this  date,  execute  a  difpofition  in  favours  of  Innes  oaober  21ft, 
and  Clark,  of  the  apprifings  againft  the  eftate  of  Mey ;  and,  par-  '^°9' 
ticularly,  any  fliare,  part,  or  portion  of  the  faid  eftate  of  Mey,  al- 
located and  fet  apart  for  the  faid  John  Cuthbert  by  the  Lords  of 
Council  and  Seffion,  in  the  decreet  of  fale  of  the  fame,  paft  in  anno 
1 6()  ,  and  the  fecurity  given  therefor  by  George  Earl  of  Cromarty,  or 
whoever  elfe,  in  his  name,  was  the  purchafer,  principal,  penalty, 

and 
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nnd  nnnuilrcnts  therein  contained;  with  the  lands  of  Eaftcr-Can- 
Ibv   ?n  the  Ih.re  of  Caithncfs.  alfo  deRined  by  the  iaul  Lords  for 
a  part  of  the  payment  of  the  fums  contained  m  the  fa.d  ^PPn^'^^. 
apartoruic      )  ^i^ereof,  bvjrone   and   to  come;  as  alio,  the 

faH  tir  In  Cu  hScth^eb';  alhgncd  and  transferred  to  d.e 
fa  d  Rober  Innes  and  Alexander  Clark,  the  lum  of  6000  merks, 
wfhfhe  penalty  and  annuahents,  reiling  by  the  bond  of  provr- 
fi  n'betrrenLned.  granted  by  f  ^^^  ^^ {^.^^i 
riggs  to  Mrs  Katharine  Sutherland,  fpoule  to  the  laid  John  ^utn 

^'as  this  deed  was  ftiU  confidered  to  be  incompleat,  the  faid  Johi> 
J-.n.  .c,u„     cuthb         by  a  dilpofuion,  of  this  date    (wh>ch  only  narrates   he 

-^-  s^^:::ntio^d  d^^f^,;^j^:^;:-^^ 

fame,  ^^^  Z^^^^^' ^"Z^::^^  t.' decreets  of  appr.f.ng 
n^the^fnch  of  Mirand  o^^  thereby  fpccially  adjudged,  ly.ng 

In  Ih.  hires  of  Rofs  and  Caithnefs.  This  dilpoluton  contam* 
Tam^nat  0^^  h 't  ils  and  duties  of  the  hadl  lands  conta.ned 
^n  t&appnangs  thereby  conveyed,  of  oil  years  and  U,ms  bygon. 
rJ^^rmi^'i  ^nd  yearly  Ind  tcrmly  in  tnue  conung,  as  alio,  a  claufe 
of  klivery  ti  the  difponccs  of  the  wrus  and  evidents  relauve  to 
I  InJires  conveyed,  conform  to  an  iavencary.  fubfcnbcd  by 
the  prem  Iks  con^^)  J^  '  ^  .  j^^,^ .  3^,,  Uie  forefaid  bond  ot  pro- 
'T  'for  6ooote  L  s  ^o  m  ncioned  n.  this  <lcecl.  cuhcr  in  the 
d'it"ntWe  rufro''  .a  the  clauic  rcfpca.ng  the  dehvecy  ot  the 

"^  And  "in  order  the  more  e(rcaually  to  veU  the  ful^e^s,  and  to 
.omokat  tkk4  thereto  m  the  perfons  of  Inncs  and  Clark,  .t  was 
K  1  r/roner  that  I'laids  Ihould  at  the  fune  tune  grant  them  a 
S f  r';o'o"o  m^rU  for  the  purpofe  of  leading  an  adjud.canoa 
nft  hlmk'f  on  a  charge  to  enter  heir  to  h.s  grand-unck,  pro- 
:ScutK; Vi-raccJiaingly  was  done,  by  decreet  of  adjudt- 

^"'.r'  "^;tek  conveyances  were  e.fac.  abfolute  and  i.Tcdeemable  ; 
and  therefore,  Innes  and  Clark,  by  their  back-bonds,  o  even 
and,  ^^'"'^'''J^^r..  ailporuions,  became  bound   to  render  an 

'"",::;t  miS^'h^heirs'and  aihgnecs.  of  ^H  lu.ns  winch  d.ey 
fl.md  receive,  by  virtue  of  the  dilpohfons  and  bond  beto.e  mu- 
S;  b";  It' wis  thereby  fpccuHy  provided,  that,  out  ot  the  h.ll 
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and  readleft  of  any  fums  they  fhould  recover,  they  fliouKl  be  al- 
lowed to  retain  in  their  own  hands,  as  much  thereof  as  would  f,i~ 
tisfy  and  pay  them  all  debts  and  fums  of  money  due  by  Plaids, 
or  his  father  or  grand-uncle,  which  they  either  had  already  fa- 
tisfied  and  cleared,  or  fliould  thereafter  fatisfy  and  clear,  with  all 
fums  of  money  which  they  either  had  already  advanced,  or  fhould 
advance,  to  Plaids  himfelf,  or  which  they  had  expended,  or 
fhould  expend,  in  making  the  fubjedls  efFedual ;  together  with  a 
competent  falary,  for  their  pains  in  paying  the  faid  John  Culhbert 
his  debts,  and  managing  his  affairs;  and  they  being  once  fully  fa- 
tisfied  and  paid  of  all  the  faid  fums,  expended  and  to  be  expended 
by  them,  the  overplus,  if  any,  was  to  be  paid  by  them  to  Plaids, 
and  his  forefaids. 

It  was  further  provided,  that  they  fhould  only  be  accountable  ac- 
cording to  their  intromijjions,  and  whatever  they  fhould  accept,  re- 
ceive, or  take,  by  virtue  of  the  faid  rights  ;  but  that  they  fhould  not 
be  liable  for  omifljons,  and  fhould  not  be  prejudged  or  limited  by 
the  back- bonds,  in  the  power  and  faculty  given  them  by  the  fore- 
faid  difpofitions,  of  difpofing  of  the  fubjedls  difponed  at  plea- 
fure. 

This  laft  mentioned  back-bond  fubfumes,  "  That,  albeit  the 
"  faid  difpofition  and  bond  do  contain  and  bear  the  fame  to  be 
"  granted  for  an  onerous  caufe,  yet,  that  the  fame  was  granted  to 
*'  the  faid  Robert  Innes  and  Alexander  Clark,  partly  as  a  fecurity  to 
**  themfelves,  and  partly  in  truft,  in  order  to  manage  the  faid 
*'  John  Cuthbert's  affairs,  upon  the  terms  and  conditions  underzuritten,' 
"  &c." 

It  appears,  from  the  vouchers  produced  in  procefs,  that  Innes 
and  Clark  had,  prior  to  the  date  of  the  laft  mentioned  difpofition 
in  January  1710,  advanced  confiderable  fums  to  and  for  the  faid 
John  Cuthbert,  befides  their  other  engagements  for  him  to  his  cre- 
ditors, in  order  to  relieve  him  from  jail. 

And  the  faid  John  Cuthbert,  by  his  declaration  and  obligement, 
of  this  date,  reciting,  that  Innes  and  Clark  had  tranfadled  fcveral  Dec.  8th, 
debts  due  by  him,  and  accumulate  the  principals,  annualrents,  and  ^'^°^' 
expences  in  the  bonds  and  tranfadions  granted  by  them  therea- 
nent;  and  which  accumulate  fyms  bore  annualrent  from  the  re- 
fpedive  times  of  their  tranfadions ;  and  fubfuming,  "  That,  it 
"'  being  reafonable  that  the  faid  Robert  lanes  and  Alexander  Clark 

B  "  fliould 


'  flionld  be  no  lofers  thereby,  e/pecially,  feeing  the  funds  made  over 
'*  by  me  for  their  relief  and  repayriient,  have  not  yet  anf-wered,  and  nxill 
"  take  fome  time  ere  tiny  be  made  effedual ;  and  it  being  alfo  reafou- 
*'  able,  for  the  fame  caufe,  that  fuch  monies  as  they  advance  to 
"  myfclf,  from  time  to  time  in  borrowing,  {hould  alfo  bear  annual- 
"  rent,  from  the  feveral  times  ot  advancement  thereof ;"  therefore, 
he  thereby  became  bound  to  allow  them  annualrent  for  the  fums 
v\'hich  they  had  tranfacled  and  paid,  or  Ihould  tranlact  and  pay 
for  him,  as  well  as  for  the  fums  lent,  or  to  be  lent  by  them  to  him, 
and  that  from  the  time  of  the  advancing  thereof. 

Innes  and  Clerk,  trufting  to  the  llcurity  granted  by  the  forefaid 
deeds,  and  expeding  they  would  be  able  to  make  the  money  ef- 
fedlual,  proceeded  and  continued  in  clearing  I'laids's  debts,  and 
they  are  proved  by  vouchers  produced  to  have  advanced  and  paid 
for  him  fums,  which,  with  tlie  iutercll  from  the  refpeclive  periods 
of  advance,  down  to  this  day,  will  amount  to  upwards  of  ;20ool, 
fterling. 

It  is  obvious  that,  vmtil  the  lad  mentioned  difpofition  in  Janu-^ 
ary  1710,  when,  and  no  fooncr,  the  writings  were  delivered  over 
to  them,  that  Innes  and  Clerk  could  take  no  effectual  ftep  towards 
recovering  any  of  the  fubjccls  fo  conveyed  to  them.  And,  accord- 
ingly, notwithflanding  of  what  is  allctlgcd  in  the  petition,  they 
did  all  in  their  power  to  recover  the  money  from  the  Earl  of  Cro- 
juiv  34,  marty  and  William  Innes  ;  for,  of  this  date,  they  preferred  a  pe- 
'''°-  tition  to  the  court  (if  Scflion,  praying  warrant  for  rcgillrating  the 
bonds  for  the  Iharts  of  the  price  of  the  ellate  of  Mey  purcha(ed 
by  the  Earl  and  Mr.  Inne?,  and  filling  to  the  forefaid  two  ap- 
prjfings. 

This  application  was  opixjfcd  both  by  the  Earl  and  Mr.  Inacs; 
and  it  was  particularly  let  forth  in  the  anfwers  on  the  part  of  the 
Earl,  that  he  was  creditor  to  John  Cutheit,  in  fums  equivalent 
to  what  he  was  preferred  to  out  of  the  price  of  the  lands  purchaf- 
ju!y  50,  gel  by  the  Earl,  Ami,  of  this  date,  the  court,  upon  advifing  the 
petition  and  anfkvcrs,  were  pleafcd  to  rcfufe  the  dcfire  thereof. 

Thereafter  Innes  antl  Clerk  made  ievcral  attempts  to  Icttle  mat- 
ters amicably  with  his  I.ordlliip,  and  aclually  entered  into  a  lub- 
mifnon  with  Iiim  for  that  piirpolc  ;  but  as  the  Earl  died  in  the 
year  1714,  this  lubmiflion  did  not  take  elTcCl.  Innes  and  Clark 
altcrwards  attempted  to  get  matters  lailcJ  with  his  Ion  John  Earl 

of 
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of  Cromarty  ;  but  the  confufion  of  his  afFalrs  rendered  this  at- 
tempt abortive.  However,  thcfe  fleps,  although  they  had  not  the 
effeA  of  recovering  payment,  yet  they  had  the  effe'dl  of  preferving 
the  claim  from  being  loft  by  prefcription ;  and  accordingly  they 
were  the  only  documents  of  interruption  that  were  afterwards 
founded  upon,  in  anfwer  to  the  plea  of  prefcription  infifted  upoa 
by  his  Majefty's  advocate,  in  the  courfe  of  difcuffing  the  claim 
that  was  entered  for  thefe  debts  upon  the  forfeited  eftate  of  Cro- 
marty, fubfequent  to  the  rebellion  1743". 

Innes  and  Clark,  of  this  date,  appear,  from  evidence  now  pro-  Novemb.  54, 
duced,  to  have  received  from  William  Innes  the  fum  of  107 1  1.  *^'°' 
12  s.  4d.  Scots,  with  intereil  thereof  fromWhitfunday»i  694,  extend- 
ing in  whole  to  about  2000 1.  Scots  ;  but  it  appears  from  docu- 
ments in  procefs,  that  Innes  and  Clark  had,  prior  to  this  period, 
advanced  to  and  for  John  Cuthbert,  fums  amounting  to  upwards 
ot  5000  1.  Scots. 

The  faid  George  Cuthbert  of  Cafllehill  appears  to  have  aded  as 
fole  curator  for  Plaids  upon  expiry  of  his  pupillarity,  which  hap- 
pened in  1696,  the  year  in  which  the  decreet  of  divifion  before 
mentioned  was  obtained.  As  Caftlehili  never  had  rendered  an  ac-r 
count  of  his  intromilllons,  and  his  management  had  been  moffc 
grofs,  an  adlion  of  count  and  reckoning  at  Plaids's  inftance  was 
brought  againft  him  before  the  court  of  feffion  ;  but  Caftlehili, 
aware  of  the  confequences  of  the  action,  and  confcious  of  his 
maladminiftration,  had  the  addrefs,  previouily,  of  this  date,  to  Novemb  ar 
impetrate  from  Plaids  a  difcharge  of  his  intromifiions,  and  all  de-  1712. 
mands. 

This  difcharge  was  procured,  and  figned  at  Inches,  an  obfcure 
place  in  the  country,  remotls  arbitris,  and  without  any  friend  be- 
ing prefent  on  behalf  of  Plaids,  or  even  acquainted  with  the  affair. 
It  bears  to  be  written  by  one  Donald  Cuthbert,  Caftlehlli's  ordi- 
nary writer,  at  Inverneis,  and  witnefled  by  him  and  one  of 
Caftlehlli's  fervants.  It  is  conceived  in  moft  anxious  terms,  di(^ 
charging  Caftlehili  in  general  of  all  his  intromifiions  of  whatever 
nature,  quantity  or  quality,  by  bonds,  facflories,  tacks,  rights, 
difpofitions,  or  any  other  manner  of  way  inttomitted  with,  uplift- 
ed and  received  by  him  for  and  in  name  and  behalf  of  the  faid 
John  Cuthbert,  then  his  pupil,  during  his  pupillarity,  or  any  time 
bygone  or  fince,  preceeding  that  dace,    and  of  all  clags,    claims, 

queftions, 
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nneaions,  controverfies,  mllTives,  accounts,  or  any  thing  clfe  ei- 
ther of  i  uromiffions  or  omiilloMS,  for  whatever  caufe  or  cccanoa 
preceeding  that  date:  and  although  it  istherem  laid  that  feveral 
debt?  had  been  ^-ud  for  Plaids,  of  winch  there  ore  the  vouchers 
fell  to  be  delivered  up  to  him,  yet  no  account  whatever  wa.  infti- 
tuted    nor  were  any  vouch.'rs  delivered   up.  ,    ,       ,  . 

riaids  being  fenlible  of  the  great  advances  made  by  Innes  and 
Clark  on  his  Account,  and  of  the  fmall  fums  they  had  recovered 
.-•■I  ^9.      from  the  fubjecls  conveyed  to   them,  d.d,  of  this   date  for  thar 
'^■-        fu^hrr  fccurty,  payment  and  relief  to  them  of  the  Mts,  Jums  of  mo- 
W  n^relUtls,  refting  and  preftable  by  hun  to  them    or  where.n 
theV  ftood  bobnd  for  him.  aff.gn  and  make  over  to  them  the  pro- 
cess of    count   and    reckoning  before   mentioned,    at   his  n.lUnce 
agamft  George  Cuthbert    of  Calllchill   and  his    other    tutors    and 

"""ThTcxtraordinary  difcharge  above  mentioned,  which  Caniehill 
had  impetrated  from  Plaids,  did  not  make  its  appearance  for  fome 
tirne  •   and  no   wonder   he  was  unwilling  to  found  upon  it,  confi- 
fide  ing"he  manner  in  which  it  was  obtained.    However,  after  the 
procef"  of  count   and  reckoning  had  gone   on   for  fome   time,  it 
v-as  produced,  and  of  couric  behoved  to  be  fuftamed  as  a  good  de- 
fence in  bar  of  the  aJlion.  i     i     i 
Caaiehill    however,  not  contented,  with  the  advantage  he  had 
thus  caincd,  had  alfo  the  addrefs  to   obtain  from  Plaids,  in  name 
o    Im    fbn   John  Cuthbert  of  Calllehill,  father  of  th,s   petitioner 
ju'y  -.       an   affignafin.  of  this   date,   of  the   fo.daul  backbonds  granted 
'7' 3-        bv  Inncs  and  Clark,  and  to  the  power  thereby  given  to  Plaids  of 
calling  him  to  account  for  their  intromilhons. 

The  c-iufe   of  this  affignation.  as  appears  by  Caftlehdl  s  back- 

bond    of  even  date,  is  faid  to  be  in  fecurity  and  payment,  in  the 

f^irrt  place,    of  the   principal    fum  of  4-00  Scots,    and   intered  al- 

•ckrcd   to  be  contained  in  a  bond  of  corroboration  of  the  date  of 

he  forelaid  difcharge.  alio   then  impetrated  from   Plaids,  by    and 

f  vours  of  old  Calllehill.  a.ul  which  is    excepted  from  the  faid 

fcharge  •.    and,  in  the  next  place,  m  fccu.ity  and  paynient  of  cer- 

n  other  debts  pretended  to   be  due.  partly  to   John  Cuthbert  of 

Cadlclnll  hlmfclf,  and   partly  to  his  father  George  Cuthbert,  prior 

10  the  date  of  the  mutual  difcharge.  ^^^ 


But  none  , of ^he  grounds  of  debt,  for  fecurlty  and  payment 
of  which  this  affignation  bears  to  be  granted  by  Plaids,  have  been 
produced  in  this  procefs  by  the  petitioner ;  and  notwithftandinff 
that  oJd  Caftlehill,  the  father,  was  alive  at  the  time  yet  the  af 
fignation  is  taken  to  John  the  fon,  tliough  he  has  no'  rii;ht  in  his 
•jperfon  to  ithofe  pretended  debts. 

Caftlehill's  right  therefore,  for  any  thing  that  yet  appears,  feems 
to  have  had  no  juft  foundation  ;  and  the  affignation  that  was  late- 
ly taken  from  Plaids's  daughter,  is  a  corroborative  proof  of  it 
Nor  does  that  affignation  mend  the  matter  much,  becaufe  the  wo- 
man was  extremely  poor,  of  whom  her  ftraits  rendered  it  very 
eafy  to  take  the  advantage;  and  the  only  value  pretended  to  be  si- 
yen  for  It,  was  a  promife  of  50  1.  fterling.  to  be  paid  after  receiv- 
ing the  money  from  the  crown,  a  confideration  by  no  means  ad- 
equate to  the  large  fums  thereby  given  away. 

Alexander  Clark,  one  of  the  original  difponees,  having  been  no- 
minated executor  to  the  deceafed  Mr.  Robert  Frafer  advocate,  Sir 
Fatrick  Dunbar,  the  refpondent's  father,  became  cautioner  for  him 
in  the  confirmation,  and  he  was  thereafter   decerned  particular- 
y  by  a  decreet-arbitral,  Handing  on  record,   pronounced  by  theoaob.r2i, 
late  Lord  Llchies,  to  pay  very  confiderable  fums  for  Clark  on  ac-     '^-g- 
count  of  that  cautionry.     Clark  therefore  did,  as  he  was  bound 
to  do,  difpone  and  make  over  to  Sir  Patrick  Dunbar,  his  heirs  and 
ailignees,  the  two  apprifings  aforefaid,  and  all  following  thereon 
the  decreet  of  divffion  and  fums  thereby  due,  with  the  forefaid 
lands  of  Weft  Cannifby,  and  mails  and  duties  thereof  from  Whit- 
lundy  1^19. 

Thus  Sir  Patrick  Dunbar  acquired  full  right  to  all  the  intereft 
which  Clark  had  m  the  forefaid  debt;  and  as  Clark  had  been  ob- 
liged to  pay  for  Innes,  the  other  truftee,  very  large  fums,  of  which 
he  was  entitled  to  relief,  thefe  Clark  did  alfo,  by  affignation  of  the 
lame  date,  make  over  to  Sir  Patrick,  on  which  Sir  Patrick  obtained 
mmlelt  decerned  executor-creditor  to  Innes  before  the  Commif- 
lary  ot  Moray,  and  having  charged  Jonathan  Innes,  eldeft  fon  and 
apparent  heir  of  the  faid  Robert  Innes,  to  enter  heir  to  his  father, 
fie  obtained  a  decreet  cognitionis  caufa ;  and  the  refpondents,  as  inNoveml,.  n, 
the  right  of  Sir  Patrick,  did  afterwards  obtain  a  right  of  adiudi-  '^''• 
cation  contra  hereditatem  jacenletn. 

C  Sic 
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Sir  Patrick  Dunbar  did,  foon  after  acquiring  the  right,  intimate 
the  fame  to  the  Earl  of  Cromarty,  as  appears  from  an  inflrument 
^ iy2o!  ''  "^  intimation  of  this  date,  produced. 

Sir  Patrick  likcways  took  other  flcps  for  recovering  the  money, 
and  more  particularly,  in  1733,  he  entered  into  a  fubmiflion  with 
the  Earl,  to  which  Cafllehill  was  a  party  ;  but  the  Earl,  who  had 
the  money  to  pay,  endeavoured,  as  well  as  Calllehill,  to  protradl 
the  dccifion,  and  the  fubmiilion  at  length  was  allowed  to  expire. 
The  cmbaralTcd  fituation  of  the  affairs  of  the  family  of  Cromar- 
ty prevented  Sir  Patrick  from  recovering  his  payment,  and  the 
Earl  was  at  length  forfeited  on  account  of  his  accefHon  to  the  re- 
bellion 1745'. 

John  Cuthbert  of  Caftlehill  having  acquired  right  to  the  back- 
bonds, in  manner  above  mentioned,  diJ,  in  the  year  17 13,  com- 
mence an  adion  againft  Innes  and  Clark,  to  account  for  their  in- 
tromiflions,  in  which,  however,  he  did  not   think   proper  to  in- 

m. 

He  afterwards,  in  1732,  after  the  death  of  Innes  and  Clark, 
and  alfo  of  Plaids,  brought  an  adlion  againfl:  the  reprcfentatives 
of  Innes  and  Clark,  and  Sir  Patrick  Dunbar,  their  aflignce,  for 
denuding  in  his  favours,  and  concluding  for  payment  of  the  rents 
of  the  lands  of  Weft  Cannisby,  for  the  crop  and  year  171 1,  and 
fmfc,  and  alfo  againft  the  Earl  of  Cromarty,  and  the  reprcfentatives 
of  William  Innes,  for  jiayment  of  the  fhares  of  the  price  of  thcfc 
parts    of  the  cftates  of  Mey,  feverally   purchafed    by  them. 

This  procefs  was  called,  but  never  infilled  in.  However,  in  the 
year  thereafter,  Caftlchill  became  party  to  the  fubmiflion  already- 
mentioned,  betwixt  the  Earl  and  Sir  Patrick,  but  upon  wiiich  no 
determination  followed.  However,  no  new  action  was  ever  there- 
after brought  by  Calllehill,  which  Ihows  that  he  entertained  no 
good  idea  of  his  claim. 

After  the  late  Earl's  forfeiture,  Sir  Patrick  Dunbar  was  a  very 
old  man,  and  lived  in  the  remote  county  of  Caithncfs,  liis  doer, 
Mr.  Ludnvick  Uiodie,  was  then  greatly  advanced  in  years,  and, 
as  no  notification  of  the  furvey  of  thefe  cllatcs  was  diredled  to  be 
niaile  in  the  publick  news-papers,  the  fix  months  allowed  to  the 
creditors  for  entering  tlieir  claims  expired,  before  Sir  Patrick,  or 
liib  doer,  were  apprifcd  of  the  furvey. 

HowCTer, 
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How«ver,  the  deceafed  Lady  Caftlehill,  the  petitioner's  cedent, 
having  patched  up  a  title  upon  a  general  difpofition  from  John 
Cuthbert  of  Caftlehill,  her  husband,  entered  a  claim  upon  the  e- 
flate  of  Cromarty,  for  the  fums  above  mentioned,  and  which 
claim  was  accordingly  fuftained. 

The  petitioner  fays,  that,  although  the  claim  for  Lady  Caftle- 
hill was  ftrenuoufly  contefted  on  the  part  of  his  Majefty's  Advo- 
cate, yet  fhe  met  with  no  oppofition  on  the  part  of  Sir  Patrick 
Dunbar.  But  it  furely  was  not  Sir  Patrick's  intereft  to  oppofe 
the  claim's  being  fuftained  ;  it  was  clearly  the  intereft  of  every  per- 
fon  interefted  in  the  debt,  to  co-operate  in  getting  the  claim  fuf- 
tained againft  the  crown.  At  the  fame  time,  during  the  depen- 
dence of  the  claim,  Sir  Patrick  entered  a  caveat,  that  his  right 
fhould  be  preferved  entire,  notwithftanding  of  the  claim's  being 
entered  by  Lady  Caftlehill,  for  he  being  poflefled  of  the  writings 
necefliary  for  fupporting  the  claim,  and  having  been  called  on  a  di- 
ligence for  that  efFedl,  Sir  Patrick  did  then  aflert  his  right  before 
the  Lord  Woodhall,  ordinary;  and  his  Lordlhip,  by  his  interlocu-  lyrj. 
tor,  exprefly  referved  to  Sir  Patrick,  notwithftanding  his  producing 
the  rights  called  for,  all  right  and  title  v/hich  he  had  to  the  fubjej^: 
then  claimed  by  Lady  Caftlehill. 

Lady  Caftlehill  acquiefced  in  this  interlocutor,  and  proceeded 
to  get  her  claim  fuftained  ;  and  Sir  Patrick  was  only  prevented  by 
death  from  commencing  an  adion,  which  he  was  advifed  it  was 
prop«r  for  him  to  do,  for  having  it  found  and  declared,  by  decreet 
of  this  court,  againft  the  faid  Mrs.  Jean  Hay,  that  he  had,  on  the 
titles  aforefaid,  the  prior  and  preferable  right  to  the  money, 
with  the  beft  and  only  title  to  uplift,  receive,  and  difcharge  the 
lame. 

That  adlion,  which  Sir  Patrick  himfelf  was  prevented  from  in- 
ftituting,  the  refpondents  brought  in  1764,  which  adion  came 
in  courfe  before  the  Lord  Gardenfton,  ordinary,  and  in  which  a 
litigation  has  been  maintained  on  the  part  of  the  defender,  which, 
it  is  happy,  but  very  rarely  occurs  in  this  court.  Every  poffible 
device  that  imagination  could  fuggeft,  has  been  fallen  upon  to 
protradl,    delay,  and  embarafs  the  caufe. 

The  principal  defence  infifted  upon  was,  that  Sir  Patrick,  and  his 
predeceflbrs  and  authors,  had  been  fatisfied  and  paid,  by  intrb- 
miflions  with  Plaids's  elFects.  A  condefcendence  was  thereupon 
exhibited  by  the  refpondents,  in  which,  notwithftanding  that  they 

were 
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were  fingular  fucceflors,  and  could  not  know  the  intron  if- 
fions  of  their  authors,  or  be  iKrlbnally  acquainted  with  tranfac- 
tions,  which  happened  mortly  before  they  were  born,  they  had 
the  candor  to  aclcnowlcdge,  that  they  oblerved,  from  the  writs  in 
procel's,  that  Sir  Patrick  Dunbar  had  right,  in  the  year  171 9,  to 
the  lands  of  Weft  Cannisby,  the  rent  whereof  amounted  to  about 
300  nierks,  or  thereby,  and  thefe  were  all  the  intromiilions  of  which 
they  had  the  leaft  information. 

There  is  therefore  no  folid  foundation  for  the  ftrong  allegations 
in  the  petition,  that  the  refpondents  had  attempted  to  take  very 
undue  advantages  of  him,  and  had  well  nigh  prevailed  in  luch  at- 
tempts. The  above  was  a  full,  and  the  only  coudefcendence, 
which  they  could,  confiftently  with  truth,  exhibit.  They  could 
not  condefcend  on,  or  charge  thenifclves  with,  or  give  credit  for, 
intromiflions,  of  which  they  had  never  heanl  ;  and  they  had  no 
occafion  to  know,  that  the  107  I  1.  above  mentioned,  had  been  re- 
covered by  Innes  and  Clark  from  William  Innes.  This  lum  was 
an  article  in  the  fummons,  which  Caftlehill  himfelf  raifed  in  the 
1732,  and,  for  payment  of  which,  he  concluded  againft  William 
Innes's  reprcfentatives,  after  which  the  refpondents  could  not  have 
the  leaft  reafon  to  fufpecl,  that  the  fum  had  been  uplifted  by  In- 
nes and  Clark;  but  the  moment  it  appeared  to  have  been  paid, 
they  admitted  that  the  fum  fliould  be  charged  againft  them. 

The  defender,  who  affected  that  Ihe  would  prove/uper  vitrotnif- 
JtC'iis,  was,  for  this  purpofe,  allowed  diligence  after  diligence, 
during  a  dependence  of  many  months  :  thefe  diligences  were 
again"  and  again  renewed,  and  flie  examined  every  mortal,  who 
llic   fufpecfled,  or  pretended  could  give  her  any    information,    but 

jiinf  2in,      without  tlletft.     At    laft  memorials  were  directed    to  be    given  in 

''  ^'        upon   the  wiiole  caufc  :    the  defender  would    not   even    comply 

with   this  appointment    without    a  pica,  and    it  coft  fevcral  inrol- 

ments  before   the    memorials  were  farced  into  procefs,   on   wliich, 

»('•.  I'll),  after  fome  other  procedure,  the  Lord  ordinary,  of  this  date, 
'^'^'''  found,  "  That  the  purfucr  is  intitled  to  infill,  that  the  defender 
"  lliall  denude  in  her  favour,  in  fo  far  as  the  faid  purfuer  lliall 
"  inllrucl,  that  Innes  and  Clark  were  creditors  to  I'laids,  anil  that 
"  flie  is  not  obliged  to  inllruft  to  what  extent  Sir  Patrick  Dun- 
'\  bar   was  creditor  lo  Inucs  uud   Clark,  his  authors." 

The 
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The  defender,  not  fatisfied  with  this  interlocutor,  difputed  the 
refpondents  right  in  totum,  and  prefented  a  reclaiming  petition, 
founding,  inter  alia,  on  the  time  above  mentioned,  limited  by  the 
vefl:ing-a(5t,  for  entering  claims  on  the  forfeited  eftates ;  and  the 
refpondents  being  advifed  that  their  right  being  prior  and  preferable 
to  Lady  CafHehill's,  intitled  them  to  an  immediate  decreet,  prefer- 
ring them  to  the  money  ;  forefeeing,  too,  the  confequences,  which, 
they  have  fince  felt,  by  experience,  of  entering  into  any  unnecef- 
fary  litigation  with  the  defender,  and  aware  of  the  game,  which, 
they  believed,  would  be  played  againft  them,  preferred  a  petition 
on  their  part,  in  which  they  oiFered  ta  find  the  beft  caution,  to  ac- 
count for  any  overplus  that  might  be  found  due  out  of  the  fund, 
after  clearing  the  debt  to  them. 

-  Your  Lordfliips,  on  adviiing  ih;!e  petitions,  with  anfwers,  were 
'pleafed  to  refufe  both,  and  adhere  to  the  Lord  ordinary's  interlo- 
cutor, with  this  variation,  however,  "  That  the  defender,  Mrs.  j^jov.  26 
"  Jean  Hay,  fliall  be  obliged,  before  flie  draw  the  money  in  que-  176^.' 
"  flion,  to  find  fufBcient  caution  for  paying  back,  and  repeating 
"  the  fame  to  the  purfuer  and  her  husband,  or  what  part  thereof 
"  they  fhall  be  found  intitled  to,  in  the  event  of  this  pro- 
"  cefs." 

On  this  the  caufe  having  returned  to  the  Lord  ordinary,  the 
defender,  notwithftanding  the  full  account  libelled,  and  produced 
with  the  fummons,  and  condefcendence  already  exhibited,  infix- 
ed, that  the  refpondents  fliould  give  in  another  account  of  what 
they  called,  Ch.irge  and  difcharge  of  their  predeceflors  intromif- 
fions,  and  the  refpondents,  rather  than  delay  the  caufe,  by  litiga- 
ting a  matter  of  little  confequence,  gave  in  a  fecond  condefcen- 
dence or  account,  to  which  no  objedlions  were  made  by  Lady 
Caftlehill  ;  and  the  whole  caufe,  with  the  accounts  and  vouchers, 
was  thereupon  remitted  by  the  Lord  ordinary  to  Ludovick  Grant, 
to  make  up  a  ftate  of  the  accounts,  and  to  report  his  opinion  up- 
on the  objedlions  and  anfwers  thereto. 

The  defender,  however,  would  not  acqviiefce  even  in  this  remit  J"'j^?'' 
however   harmlefs,  but  preferred  feveral   reprefentations   on   moft 
frivolous   grounds,  which,  either  with   or  without  anfwers,  were 
refufed  ;  and  the   report  having   been  made   by  the  accountant,  june  rj, 
was  approved  by  the  Lord  ordinary.  ^7^^- 

D  From 
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From  this  report,  it  appeared,  that  the  refpondcnts  authors 
Innes  and  Clark,  advanced  and  paid  to,  or  on  account  of.  Plaids, 
fums,  now  amounting  to  upwards  of  2000  1.  flerhng  ;  and  the 
advances  made  by  them  was  lb  clearly  proved,  by  vouchers  pro- 
duced, that  however  well  difpofed  the  defender  was  to  difpute  c- 
very  inch  with  the  rcfpondents,  yet  flie  could  not  conteft  a  fingle 
article  of  thefe  advances.  All  Ihe  adventured  to  do,  was  to  flop 
the  report  for  fome  time  from  being  approved,  after  which  flie  gave 
in  many  reprefentations,infifting,  that  Innes  and  Clark,  and  the  rc- 
fpondents, fell  to  be  charged  with  fundry  articles,  for  which  cre- 
dit had  not  been  given  Plaids,  cither  in  the  account  or  in  the  re- 
port. 

Thefe  articles,  which  were  four  in  number,  afforded  an  ample 
field  of  litigation,  and  of  which  the  defender  availed  herfelf  to  the 
full ;  and,  although  the  refpondcnts,  from  the  caufes  before  men- 
tioned, defended  thcmfclvcs  at  an  evident  difadvantage,  againrt  a 
perfon  who  had  lived  at  the  time  of  the  tranfacflions,  and  was  mi- 
nutely informed  of  every  particular  ;  yet,  as  to  the  firiX  three  ar- 
ticles, they  were  not  only  totally  unl'upported  upon  the  part  of 
the  defender,  but  the  refpondcnts  were  lucky  enough  to  difprove 
them  in  the  clcarefl:  manner. 

The  fourth  and  lafl  article  refpccled  the  rents  of  the  lands  of 
Weft  Cannisby,  which  the  defender  contended  ought  to  be  char- 
ged againll  tlie  refpondcnts  authors,  as  having  been  intromitted 
with  liy  them,  from  the  1(^)94,  downwards,  but  this  plea  was  o- 
ver-ruled,  by  repeated  interlocutors  of  the  Lord  ordinary;  and, 
ju'y  14,  p.irticularly,  by  one  of  this  date,  by  which  he  fin<ls,  "  That,  the 
n'jU.  "  purfucrs  are  only  obliged  to  account  for  the  rents  of  the  lands 
"  of  Cannisby,  from  Whitfunday  1719,  in  rcfped  the  defender 
"  oflers  no  proof  of  an  earlier  polleffion  by  Innes  and  Clark,  the 
"  original  truflecs,  and  ihows  no  fuihcient  caufe  for  rcfting  upon 
"   bare  preJ'uDiptrjus  of  an  earlier  pollclhon." 

Againrt  thefe  interlocutors,  the  defender  preferred  a  reclaiming 
petition,  in  which  Ihe  not  only  infilled  with  refjieift  to  the  rents 
of  Well  Cannisby,  but  likewife  upon  the  other  articles,  one  only 
excepted,  which  ihc  had  not  thcallurance  to  introduce  into  the  pc- 
J  r.  j;,  tition  ;  and  your  Lordfliips,  of  this  date,  upon  advifing  the  peti- 
'^'  lion  and  anfwers,  refufcd  the  dcfire  of  the  petition,  and  adhered 
to  the  inteilocutors  of  the  Lord  ordinary  reclaimed  againft. 

It 
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It  is  material  here  to  obferve,  that,  by  this  interlocutor,  it  was 
finally  adjudged,  that  no  pofleffion  or  intromiffion  could  be  made 
againft  Innes  and  Clark,  on  prefumptions,  but  that  they  were  no 
further  liable  than  for  adual  intromiflions,  proved  upon  them  by 
pofitive  evidence  ;  and,  on  this  fixed  principle,  the  caufe  having 
returned  to  the  Lord  ordinary,  the  defender  exprelly  offered  and 
infifted  to  be  allowed  to  bring  a  proof,  that  they  had  pofTelTed  and 
intromitted  with  the  rents  of  the  lands  of  Cannisby  from 
1 694. 

A  condefcendence  was  accordingly  exhibited  of  the  facft,  on 
which  a  proof  was  granted.  The  Lord  ordinary  pronounced  fe- 
deral interlocutors,  finding  that  the  defender  had  not  brought  any 
fufficient  evidence,  to  prove  or  inftrucfl:,  that  Innes  and  Clark  had. 
poCTeflion  of  the  lands  of  Weft  Cannisby,  prior  to  the  difpofition  in 
favour  of  Sir  Patrick  Dunbar  in  1 7 1 9. 

Thefe  interlocutors  the  defender  brought  before  your  Lordfhips, 
in  a  reclaiming  petition,  which,  upon  anfwers,  was,  of  this  date,  February  i 
refufed,  and  your  Lordfhips,  at  the  fame  time,  remitted  to  the  it?^- 
Lord  ordinary  to  grant  warrant  for  infpedling  the  account-books 
and  papers  of  the  deceaft  William  Campbell,  late  fheriff-clerk  of 
Caithnefs,  and  a  diligence  for  recovering  the  account-books  and 
other  writings  of  one  Alexander  Frafer,  deceafed ;  and  as  the  de- 
fender infifted  for  exhibition  of  certain  papers  in  the  hands  of 
David  Lothian,  the  refpondent's  agent,  it  was  farther  remitted 
to  his  Lordfliip,  to  do  therein  as  he  ihould  fee  caufe,  as  well  as  to 
hear  parties  upon  what  farther  the  defender  condefcends  upon, 
and  offers  to  prove,  relative  to  the  intromifTions  of  Innes  and  Clark 
with  the  aforefaid  rents,  prior  to  the  i  7 1 9. 

Before  the  defender  had  applied  for  exhibition  of  the  papers  in 
Mr.  Lothian's  hands,  he  had  already  got  Mr.  Lothian  examined 
upon  oath,  and  Mr.  Lothian  had  deponed  that  he  was  not  pof- 
feffed  of  any  papers  which  could  inftrudl  the  pofTeflion,  or  intro- 
miffion of  Innes  and  Clark  with  the  rents  of  Weft  Cannisby,  prior 
to  the  1 7 19.  The  demand,  therefore,  that  he  fhould  exhibit  the 
papers  themfelves,  after  having  deponed  to  their  contents,  appear- 
ed plainly  intended  for  delay,  however,  the  refpondents  rather 
than  litigate  any  unnecelTary  point,  agreed  that  Mr.  Lothian  fhould  , 
exhibit  the  papers,  which   he  did  accordingly  ;    and   it  appeared 


on  inrpeollon,  that  tliey  did  not  in  the  leafl  tend  to  inflruci  any 
intromiirion  made  by  Innes  and  Clark. 

The  defender  was  alio  allowed  warrant  and  diligence  for  In- 
fpeClion  and  recovery  of  Clerk  Campbell's  papers,  and  thofe  of 
Alexander  Trafer;  the  papers  were  accordingly  infpccted,  and 
fome  fcrapes  were  recovered  ;  fcveral  witnelFes  were  alio  examined 
:ind  the  proof,  both  written  and  parole,  being  reported,  the  Lord 
ordinary,  after  memorials  were  lodged,  dire*5led  informations  to 
be  put  in  on  the  import  of  it  ;  and  your  I.ordlliips,  uyon  advifing 
Nov.  :9;h  thereof,  of  this  date,  pronounced  the  following  interlocutor: 
"  '  "  On  report  of  the  Lord  Gardenllon,  ordinary,  and  having  advi- 

"  lid  informations  given  in,  the  Lords  find  the  purfuers  account- 
"  able  for  tlie  rents  of  the  lands  of  Weil  Canniaby  for  crop  1709, 
"  and  lubfcquent   years." 

Againd  this  interlocutor,  a  petition  was  preferred  on  behalf  of 
the  defender,  in  which  he  prayed  your  Lordlliips,  to  iind  that  the 
rcfpondents  were  accountable  for  tlic  rents  of  the  lands  of  Well 
C^annisby,  from  the  1^94,  to  the  1709;  but  this  petition  your 
Lordiliips  refufed  without  anfwers. 

The  defender  has  preferred  another  petition,  praying  your  Lord- 
fliips  to  find  the  petitioners  accountable  tor  the  rents  of  the  forc- 
iiiid  lands  of  Cannisby,  from  the  1694.  This  petition  your 
Lordfhips  have  ordained  to  be  fcen  and  anfwered,  and  in  obedi- 
ence thereto,  this  is  humbly  offered  on  behalf  of  the  refpondents. 
And  after  having  fully  flatctl  the  facts  and  proceedings,  they  ap- 
prehend that  a  very  Ihort  anfwer  will  be  fufficient  to  Tatisfy  your 
I,ordlhips,  that  the  petition  falls  to  be  refufed,  not  only  upon  its 
merits,  but  as  altogether  incompetent. 

And,  to  begin  with  the  lall  of  thele,  your  Lordflups  will  ob- 
ferve,  that  the  lullell  cxpilcation  tliat  could  poilibly  have  been 
demanded,  was  intlulged  the  petitioner,  and  that  diligence  after 
ililigence  had  been  alk)wed  him  for  recovering  every  piece  of 
evidence  that  might  be  material  in  the  caufe.  The  quellion  was 
reported  by  the  Lord  ordinary  upon  informations,  in  which  every 
piece  of  evidence  that  was  then  thought  by  the  petitioner  to  be 
of  any  confecincnce,  was  dated;  and  your  Lordfhips,  upon  the 
report,  jironounccd  the  interlocutor  above  recited,  of  29th  No- 
rcniber  1770,  finding  the  refpondents  accountable  for  the  rents  of 
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Weft  Cannifiby  for  crop  1709,  and  fubfequent  years;  and  a  peti- 
tion having  been  preferred  againft  this  interlocutor,  the  fame  was 
.  refufed  by  the  court.  The  refpondents,  therefore,  do  humbly  ap- 
Iprehend,  that  as  it  is  adjudged  by  two  confecutive  interlocutors  of 
the  court,  that  the  refpondents  are  only  accountable  for  the  rents 
of  Weft  Cannisby  for  crop  1709,  and  fubfequent  years,  it  is  not 
now  competent  for  your  Lordfhips  to  review  thrfe  judgments, 
or  to.  inveftigate  whether  they  were  agreeable  to  the  evidence  or 
not.        ', 

The  petitioner,  in  fupport  of  the  competency  of  his  petition,  is 
pleafed  to  obferve,  that  as  the  judgment  went  no  further  than 
to  find  them  accountable  for  the  rent,  crop  1709,  and  fubfequent 
years,  but  was  altogether  filent  as  to  the  rent  of  former  years, 
that  the  point,  whether  the  refpondents  were  accountable  for  the 
rents  prior  to  the  1709,  was  ftill  open  and  entire.  And,  2do, 
The  petitioner  contended  that  the  petition  was  competent,  in  re- 
fpedt  that  it  founded  upon  evidence  arifing  from  writings  not  for- 
merly laid  before  the  court. 

With  refpe(fl  to  the  firft  of  thefe,  the  refpondents  will  be  par- 
doned to  fay,  that  it  is  a  mere  quibble.  It  had  been  eftablifhed  by 
repeated  interlocutors  of  the  Lord  ordinary,  that  the  petitioner  had 
brought  no  fufficient  evidence  to  inftru(5l  pofieffion,  prior  to  1719. 
This  interlocutor  was  brought  under  the  review  of  your  Lordfhips, 
in  confequence  of  which,  the  caufe  was  remitted  to  the  Lord  ordi- 
nary to  hear  parties  upon  what  further -proof  the  petitioner  could 
adduce  ;  and  the  caufe  having  been  taken  to  report,  the  petitioner 
infifted  that  the  refpondents  were  accountable  from  the  1694, 
at  leaft,  2do,  from  the  17 10;  and  your  Lordfhips  pronounced 
the  interlocutor  above  recited,  finding  the  refpondents  accounta- 
ble for  crop  1709,  8cc.  The  plain  import  of  this  judgment  is, 
that  the  refpondents  were  not  accountable  prior  to  the  1709.  Ic 
was  found  by  the  Lord  ordinary,  that  the  refpondents  were  not 
accountable  prior  to  the  1719  ;  and  thefe  interlocutors  muft  ftand 
as  a  res  judicata  in  favours  of  the  refpondent,  and  be  held  as  the 
rule  of  accounting  betwixt  the  parties,  unlefs  in  fo  far  as  varied 
by  the  after  judgments  of  your  Lordfliips,  and  as  your  Lordfhips 
interlocutors  only  varied  the  judgments  of  the  Ldrd  ordinary,  in 
fo  far  as  refpeiSted  the  rents  from  1709  to  17 19  ;  fo  as  to  the  rents 
j>receeding  the  1709,  the  interlocutors  of  the  Lord  ordinary  muft 
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Aand  in  force  in  favours  of  the  refpondents,  and  the  interlocutor 
of  the  court  murt  be  lied  as  a  judgment  in  favour  of  the  refpon- 
dents, as  much  as  if  it  had  declared  in  exi)rers  words,  that  the 
refpondents  were  not  accountable  for  the  rents  prior  to  the 
1709. 

And  that  it  was  confidercd  m  this  light  by  your  Lordlhips,  ap- 
pears plainly  from  what  followed,  for  when  the  petitioner  pre- 
ferred a  petition  to  your  Lordlliips,  praying  to  find  the  refpon- 
dents accountable  from  I  694  to  1709,  your  Lordfliips  did  fimpjy 
rcfufc  the  petition,  and  adhere  to  the  former  interlocutor,  clearly 
importing  that  that  quefbon  was  determined  by  the  forefaid  in- 
terlocutor. 

As  to  the  inflrumenta  noviter  reperta,  the  refpondents  do  not  de- 
ny that  they  were  not  hitherto  founded  upon  in  the  courfe  of  the 
adion,  but  they  apprehend  that  that  will  not  be  lufhcient  to  render 
the  petition  competent,  unlets  the  petitioner  couUl  alledge  that  thejr 
were  writings  noviter  •uenientia  ad  nottttam,  and  which  he  had  no 
acccfs  to  know  of  formerly,  whereas  it  feems  to  be  admitted  in 
the  petition,  that  the  writings  were  found  amongrt  the  petitioner's 
own  papers,  and  which  he  fays  he  had  difcovered  upon  a  firarch 
which   he  had  made   during  'he  Chrillmas  vacation. 

This  the  refpondents  do  humbly  fubmit  to  your  Lordlliips,  is 
bv  no  means  luHicient  to  render  this  petition  competent,  and  to 
imitle  your  Lordihips  to  review  two  confircutive  judgments  of  the 
«.ourt  upon  the  fame  point.  It  is  abfohitely  neccllkry  for  the 
good  of  fociety,  and  the  quiet  and  fecurity  of  the  lieges,  that 
luch  forms  ihould  be  cftablilhcd  and  obicrved,  that  pleas  may  not 
be  rendered  endlcfs.  Proofs  muft  necellarily  be  concluded,  and 
the  chequer  cloied.  The  petitioner  cannot  pretend  to  fay  that  he 
h^s  been  taken  fliortin  thiscalc  :  he  was  allowed  the  fuUeU  invelfi- 
gation  of  the  facl,  for  which  end  he  was  allowed  repeated  dili- 
gences, and  particularly  for  the  recovery  of  writings.  In  making 
inch  invcfligaiion,  it  was  undoubteiUy  his  duty  to  have  made  a 
lull  examination  of  the  writings  in  his  own  cuilody  :  there  is  no 
rcalon  to  doubt  that  he  did  \o,  and  the  law  will  prtfumc  it  ;  antl 
alter  having  produced  what  pieces  of  evidence  lie  thought  mate- 
rial in  fupport  of  his  plea,  and  has  joined  ill'ue  upon  the  evidence, 
ami  the  lame  has  receivtil  two  coniccutive  judgments  of  yowr 
Lordlliips  ;  the  refpondents  do  humbly  appichencl  that  the  peti- 
tioner 
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tioner  cannot  be  allowed  to  make  a  new  produdllon  of  writings 
in  his  own  hand,  and  thereupon  to  oblige  the  refpondents  to  en- 
ter into  a  new  litigation  with  him,  as  if  every  thing  was  flill  open 
and  entire. 

The  petitioner  has  already  maintained  in  this  caufe,  a  litigation- 
which  is  almoft  unparallelled  in  the  recoFds  of  the  court,  and  by 
which  the  relpondents  have  been  piit  to  a  moft  enormous  expence; 
and  if  your  Lordlhips  Ihall  find  this  petition  now  competent,  be- 
caufe  he  has  thought  proper  to  puoduce  a  few  papers  which  he  did 
not  think  proper  to  found  upon  foumerlj;,  the  refpondents  fhall 
defpair  of  ever  feeing  this  caule  brought  to  an  end.  The  refpon- 
dents do  not  doubt  that  he  may  find  ameng  his  writings  fundry 
other  papers,  as  much  to  the  purpofe  as  thefe  now  prodiiced  j 
and  by  producing  them  piece-mealy  reclaiming,  bills  may  be 
multiplied,  and  the  caufe  kept  in  dependence  for  many  years. 
This  your  Lordfhips  juftice  will  never  permit.  The  petitioner  has 
affigned  no  reafon  why  thefe  writings,  if  material,  to  the  prefent 
ifTue,  were  not  founded  upon  formerly  ;  and,  therefore,  he,  with 
fubmiffion,  cannot  be  allowed  to  found  upon  them  now,  after  the 
queftion  by  the  eftablifhed  regulations  of  the  court,  has  received,  a 
final  judgment,  which  cannot  be  brought  under  review  ;  and,  at 
any  rate,  he  is  humbly  perfuaded  your  Lordfliips  will  not  allow 
the  petitioner  to  found  upon  this  new  production,  which,  for  any 
thing  that  appears,  might  have  been  prcduocd  formerly,  wichoust, 
at  leaft,  reimburfing  the  refpondsnts  of  all. the  former,  expence: 
laid  out  by  them,  refpedtng  tha  prefent  queftiom. 

At  the  fame  time,  was  the  quertion  AiJl'entire,  the  ref|)ondems-; 
do  humbly  apprehend^  that  this  new  pfodudiion  ,can  have  no  in- 
fluence upon  it,  but  that  it  Hands  juft, where  it  did,  .when. it  was- 
formerly  under  your  Lordfhips  conlideration.. 

This  new  produ^ion  confitls  of  three-WTitings  ;  the  fipfl;  is  ua- 
figned,  without  a  date,  fcored  in  leveral  places,  and  intitled  on* 
the  back,  "  Double,  information  Jent  the  Ear  I  of,  Cromarty  ^  17145!' 
though,  in  the  title  prefixed  lolhe  copy  fubjoined  to  the  petition, 
they  have  thought  proper  to  make  it,  "  Double,  information  fent 
•'  by  John  Cuthbert  to  the  Earl  of  Cromarty." 

2do,  An  unfigned  fcroU,  without  a  date,  containing,  in  ones  pam- 
per, the  accounts,  copies  whereof  are  fubjoined, to  the  petition,  i a- - 
tituledj.on  the  back,  "  Charge,  Cutbbert  againji   Clark   and  Innes^, 
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•'   1714,"  'ind  which  feems  to  be  of  ilie   Tame  hancl-wrliing  with 
the  former, 

3tio,  An  unfignecl  writing,  alfo  without  a  date,  intituled,  "  Af<;- 
"  moranJiim for  MonJole  and  liadlic  Clark"  containing  jottings  re- 
fpeding  the  extent  of  the  viclual  and  money  rent  ot  the  lands  of 
Cannifl^y,  and  the  prices  of  the  parts  of  the  elUte  of  Mcy,  pur- 
chafed  by  the  Ear!  of  Cromarty  and  William  Inncs. 

The  petitioner  fays,  that  the  two  fiijl  of  theli:  fcroUs  are  holo- 
graph of  fohn  Cuthbert ;  but  fuppofing  this  trus,  the'  relevancy 
of  it  is  not  obvious.  John  Cuthbert's  allcrtion,  no  more  than  the 
alfertion  of  the  petitioner  in  his  right,  cannot  be  allowed  to  efta- 
blilh  a  claim  in  his  own  favours  againll  Innes  and  Clark. 

At  tlie  fame  time,  the  rcfpondents  do  deny,  that  they  arc  holo- 
graph of  John  Cuthbert  ;  and,  indeed,  it  fcems  to  be  diiproved  by 
a  holograph  letter  of  John  Cuthbert's,  produced  in  procefs  by  the 
petitioner,  and  mentioned  in  the  la(l  page  ot  the  petition,  as  upon 
comparifon  they  appear  clearly  to  be  wrote  by  different  hands  ; 
and,  therefore,  when  they  are  neither  holograph  of  him,  nor  any 
-ways  authenticated  as  coming  from  him,  it  is  inconceivable  to 
the  rcfpondents  what   flrefs    can   be  laid    upon  them. 

At  the  fame  time,  it  has  been  already  oblervcd,  that,  even  al- 
though they  were  holograph  of  him,  they  can  never  be  held  as  e- 
vidence,  in  order  to  create  a  debt  in  favours  of  himfelf  againft 
Inncs  and  Clark.  Were  the  rcfpondents  to  produce  holograph  jot- 
ting of  Innes  and  Clark  (and  which  they  can  do)  of  money  paid 
by  them  to  Plaids,  and  debts  paid  for  him,  but  the  vouchers 
whereof  are  now  a  milling  or  miflaid  ;  and  to  inlifl,  that  they  fliould 
be  confidered  as  creditors  to  Cuthbert  for  fucb  debts,  upon  that 
evidence,  it  is  believed  the  petitioners  would  not  liilen  to  it.  The 
refpondenis  would  readily  be  told,  that  without  produclion  of  the 
vouchers  tbevij'cl'ucs,  the  money  fo  paid,  could  not  be  allowed 
them  ;  and,  accordingly,  your  Lordlhips  refufed  to  allow  a  debt 
of  Plaids,  paid  to  one  John  Colly,  of  153  1.  Scots,  bccaufe  the 
voucher  was  not  now  in  procefs,  notwithllanding  that  evidence  of 
its  having  been  paid,  had  been  formerly  produced,  not  only  in  the 
I'ubmiHion  with  Calllehill,  but  in  this  procefs. 

Indeed,  taking  thcfc  writings  as  they  Hand,  the  refpondents 
cannot  difcovcr,  that  they  can,  in  the  lead,  aid    the  petitioner  in 
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the  prefent  queRIon.  As  to  the  firfl;  writing,  viz.  the  double  in- 
formation  fent  the  Earl  of  Cromarty,  it  makes  no  mention  of  Innes 
and  Clark's  intromiffions,  in  any  fliape.  Although  the  paper  is 
conceived  in  a  very  clamorous  ftile,  yet  it  is  void  of  foundation  in 
fad,  and  the  allegations  of  it  are  abfolutely  difproved  by  the 
writings  and  other  evidences  in  procefs  ;  and  it  is  obfervable,  that 
it  is  equally  clamorous  againfl:  Caftleliill,  the  petitioner's  own  fa- 
ther, who  had  got  an  affignation  from  Plaids  to  the  back-bonds 
granted  by  Innes  and  Clark  ;  and,  indeed,  Cafllehill  feems  to  be 
the  chief  objecft  of  that  complaint.  It  appears  clearly,  from  the 
evidence  in  procefs,  that  very  confiderable  fums  had  been  advan- 
ced to  Plaids,  and  for  his  behoof ;  and  it  is  not  improbable  that 
Plaids  was  provoked  that  he  was  not  continued  to  be  fupplied  with 
money  as  he  wanted  it,  notwithflanding  it  is  clear,  that  the  bulk 
of  his  funds  have  hitherto  not  been  matle  effe(5tual. 

As  to  the  next  paper  fubjoined  to  the  petition,  intituled,  "  Charge, 
"  Cuthbert  contra  Innes  and  Clark,"  if  it  is  to  be  taken  as  evi- 
dence of  Innes  and  Clark's  intromiffions  with  the  rents  of  Weft 
Cannifby  from  the  i  694,  it  muft,  by  the  fame  rule,  be  fufficient 
to  prove  their  intromiffions  with  the  debt  owing  by  the  Earl  of 
Cromarty,  which,  with  the  intereft  thereof  to  Whitfunday  1714, 
is  therein  charged  as  received  by  them  from  the  Earl.  And,  in- 
deed, from  perufing  the  accounts,  it  is  evident  that  it  mufl  have 
been  made  out  very  much  at  random,  or  that  the  perfon  who 
made  it  out,  mufl  have  been  very  ignorant  of  the  real  fituation 
of  the  funds,  which  were  conveyed  to  Innes  and  Clark  ;  becaufe, 
in  this  account,  the  money  received  from  William  Innes  for  Ulb- 
iler,  is  rtated  at  2879  '•  whereas  even  the  petitioner  himlelf  is 
forced  to  admit  that  it  did  not  exceed  2000  1.  Scots. 

It  would  appear  from  what  he  calls  propojah  for  remedy,  that 
the  fcheme  was  to  convey  the  whole  to  the  Earl,  or  a  truftee  for 
his  behoof,  upon  his  Lordffiip's  advancing  a  fum  of  money  to 
Plaids,  and  granting  fecurity  for  another  fum  for  behoof  of  his 
daughter  ;  and,  in  the  view  of  making  the  propofals  go  the  bet- 
ter down,  it  would  appear,  that,  without  adhering  to  truth,  he 
wanted  to  make  the  funds  appear  larger  than  they  really  were  ; 
and,  therefore,  he  greatly  exaggerated  the  charge  againfl  Iiines 
and  Clark. 

E  As 
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As  to  the  other  paper,  intituled,  "  Memorandnm  for  Mondole 
"  and  Baillie  Clark,"  it  docs  not  make  the  Imallcft  mention  of  any 
intromifTion  by  them  ;  and,  therefore,  the  respondents  murt  own, 
they  arc  at  a  lofs  to  difcover  tor  what  reafon  it  is  produced. 

The  refpondents  are,  therefore,  humbly  perfuaded,  that  your 
Lordfliips  will  be  of  opinion,  that  tlie  petitioner  can  receive  no  aid 
in  this  queflion  from  the  new  produclion,  but  that  the  caufe 
ftands  precilely  where  it  did  ;  and,  tlicrefore,  it  would  be  impro- 
per, in  them,  to  trouble  your  Lordlhips,  with  many  words,  in 
refuting  what  was  repeatedly  flatcd  in  the  former  papers,  and 
•which  was  difrcgaided  when  the  interlocutors  now  reclaimed  a- 
gainll  were  pronounced,  as  it  did  nut  appear  that  there  was  any 
evidence  which  could  create  a  prelumption,  or  even  a  fufpicion, 
that  Innes  and  Clark  had  intromittcd  with  thefe  rents  from  the 
1694,  when  they  had  no  title  to  Intronilt  with  one  farthing,  (ooner 
than  the  1709,  and  that  the  neceiVary  writin^^s  had  not  been  put 
into  their  hands  fooncr  than  the  17  10. 

The  argvmient  in  the  petition  amounts  to  this  ;  the  petitioner 
endeavours  to  ihow,  that  Ibmc  of  the  tenants  who  polVelled  the 
lands  in  1694,  continued  in  the  pofleiTion  for  fome  years  after 
1709;  and  from  thence  he  concludes,  that,  as  they  would  not 
have  been  allowed  to  remain  in  the  pofrelUon,  unlefs  they  had 
been  paid  up  the  whole  arrears,  that  therefore  the  arrears  due 
before  1709,  mud  all  have  been  paid  up  to  fome  perfon  or  other  ; 
and,  he  fays,  that,  as  Sir  James  Sinclair  of  Mey  was  denuded  of 
the  lands,  by  the  judicial  fale  and  decreet  of  divlfion,  that  he  had 
no  title  to  intromit  with  the  rents  ;  that  it  appears  from  the  de- 
creet of  exoneration,  obtained  by  Plaids  s  tutor,  that  he  had  no 
intromilTion  with  thele  rents  ;  and  that  it  likewifc  appears,  from 
the  procefs  of  count  antl  reckoning,  that  was  brought  againll 
Plaids's  curators,  that  they  had  not  intromitted  with  the  rents 
of  Cannisby  ;  and,  as  no  other  perfon  can  be  condelccnded  upon, 
who  had  even  the  pretence  of  a  title  to  pollefs,  it  mull  there- 
fore follow,  that  the  rents  rcviamed  in  the  tenants  hands,  till  bi- 
nes and  Clark  took  the  conveyance  from  Pl.iiils,  and  that  they 
thereafter,  in  virtue  of  ihcfc  powers,  uplifted  the  whole  from  the 
year  1694. 

The  above  is  tlic  fubflancc  of  the  argument  in  the  petition,  and 
which,  when   duly  cxamincil,  mull,  with   lubniillion,  aj^pear   to 

be 
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be  very  inconclufive.  By  the  backbonds  granted  by  Innes  and 
Clark  to  Plaids,  and  by  which  they  are  made  accountable  to  him, 
it  is  exprefly  declared  that  they  arc  not  to  be  made  liable  for  omif- 
fions,  but  for  their  acT:ual  intromilBons  only  ;  and,  therefore,  it  is 
not  fufficient  to  fhow  that  they  might  have  intromitted ;  but  it 
muft  be  proved  by  pofitive  evidence  that  they  acflually  did  intro- 
mit. They  are  not  to  be  concluded  by  prefumptlons  or  conjec- 
tures, efpecially  in  oppoficion  to  the  highefl:  probablity,  viz.  that 
the  rents  would  not  be  allowed  to  remain  in  the  tentints  hands 
from  1 694  to  1709  ;  and,  indeed,  it  is  eftabliflied  by  the  interlo- 
cutor of  the  Lord  ordinary,  of  14th  July  1768,  and  fo  far  affirmed 
by  your  Lordihips,  that  pofleffion  was  not,  in  this  cafe,  to  be 
eftablilhed  againft  Innes  and  Clark,  upon  bare  prefumpt ions. 

In  the  firft  place,  the  refpondents  do  deny  that  there  is  fufficient 
evidence  that  any  of  thofe  who  were  tenants  in  the  i  694,  conti- 
nued to  be  tenants  till  after  the  1709;  their  being  of  the  fame 
name,  is  not  fufficient  evidence  of  the  fadl.  2do,  The  petitioner 
only  alledges  that  this  was  the  fadt,  with  refpedl  to  three  of  the 
tenants,  and  as  it  appears  from  the  decreet  of  divition  1696,  that 
the  lands  were  then  pofTefTed  by  ten  tenants,  the  pofleffion  of  thefe 
three,  if  the  fame  with  thefe  mentioned  in  the  decree  of  diviiion, 
muft  have  been  but  a  fmall  part  of  the  lands  ;  and  thefe  three 
having  continued  in  the  pofleffion,  can  be  no  evidence  as  to  the 
remaining  fcven,  and  that  all  arrears  had  been  paid  up  by 
them. 

And,  3tIo,  Although  it  were  admitted,  that  the  whole  rents 
from  the  1 694,  had  been  paid  to  fome  perfon  or  other,  without 
any  lofs,  yet  the  refpondents  do  deny  that  any  circumftances  are 
condefcended  upon  which  can  either  create  a  prefumption  or  fuf- 
picion,  far  lefs  that  can  amount  to  a  proof,  that  Innes  and  Clark 
uplifted  the  rents  from  the  1694.  It  is  not  incumbent  upon  the 
refpondents,  at  this  diftance  of  time,  to  account  what  became  of 
thefe  rents.  They  might  have  been  difpofed  of  in  fundry  diffe- 
rent ways,  which  the  refpondents  had  no  occafion  to  know,  nor 
can  be  bound  to  point  out  ;  and  it  muft  appear  to  be  a 
very  arduous  task  which  the  petitioner  has  undertaken,  viz.  to 
prove  that  it  was  impoffible  for  any  other  perfon  to  intromit  with 
thefe  rents,  except  Innes  and  ClarL 

It 
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It  nppcars  from  the  fummons  produced  by  the  petitioner,  at  the 
inllance  of  Plaids  againll  liis  tutors,  tliat  Alexander  Cuthberr, 
the  accepting  tutor,  had  never  accounted  for  his  intromilTions  ;  fo 
that  it  is  quite  incomprehenfible,  how  ic  can  appear  iVom  accounts 
which  do  not  exift,  that  thelc  rents  had  not  been  intromittcd  with 
hy  the  tutor  :  and,  as  to  the  decreet  of  exoneration,  mentioned 
in  the  petition,  none  fuch  is  produced  in  procefs.  At  the  (ame 
time,  the  refpondents  do  admit,  that  it  is  highly  probable,  that 
no  part  of  thcfe  rents  was  uplifted  by  the  tutor,  for  this  very 
good  reafon,  that  the  tutory  expired  in  the  i6i}6,  the  very  year  iu 
which  the  decreet  of  divilion,  allotting  the  lands  of  \\'cll.Cannilby 
to  Provoll  Cuthberc's  reprcfentative,  was  pronounced. 

From  the  forefaid  fummons,  it  appears,  that  immediately  up- 
on the  expiry  of  John  Cuthbcrt's  pupillarity  in  1696,  George 
Cuthbert  of  Calllehill  acled  as  fole  curator  for  him  ;  and,  as  it 
appears,  that  he  intromittcd  with  the  minor's  rents  and  efl'cds, 
the  legal  prefuniption  is,  that  he  intromittcd  alfo  with  the  rents 
of  Well  Cannisfby  ;  and,  accordingly,  the  torefaid  fummons,  at  the 
minor's  inClance,  concludes,  intdr  alia,  for  payment  |of  loool. 
Scots,  as  the  mails  and  duties  of  his  l.inJs  ami  ejiate  yearly,  for 
the  crops  I  696,  to  I  702,  iiic/if/ive,he'ini^  the  kvcn  years  of  Plaids's 
curatory;  and  ihefe  rents,  as  well  as  CalllehiU's  whole  other  in- 
tromiilions,  were  included  in  the  ^incral  discharge  before  men- 
tioned, impctrated  by  Calllehill  from  Plaids  in  the  year  1712; 
fo  that  there  is  no  room  for  allcdging,  that  thefe  rents  were  not 
intromittcd  with  by  the  curator;  on  the  contrary,  as  it  was  his 
duty  to  uphft  thefe  rents  yerrly,  the  prelumption  is  (and  there  is 
no  reafon  to  doubt  that  it  was  the  fii(5l)  that  the  curator  uplifted 
the  whole  rents  that  fell  due  during  his  curatory,  and  alio  what 
arrears  were  due    at  the  commencement  of  his  ofEce. 

But  further,  fuppofing  it  were  admitted,  that  the  curator  up- 
lifted nunc  of  thcle  rents,  the  refpondents  do  deny,  that  any  pre- 
liunpiion,  or  probability  would  from  thence  arife,  that  thefe  rents 
remained  in  the  hands  of  the  tenants,  down  to  the  1709.  Plaids 
himlclf  became  major  in  the  1702,  It  was  feven  years  thereafter, 
before  Innes  and  Clark  had  any  title  to  uplift  a  penny  of  thefe 
rents.  Plaids  liimlirlf  v?as  in  iinbaralllil  circumllances,  and  con- 
ftlftdly  Hood  much  in  need   of  money.     Tlie  petitioner   has  been 

at 
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at  pains  to  point  out  the  tenants  in  thefe  lands  as  in  an  opulent 
and  flourifliing  condition  ;  and,  therefore,  fuppofing,  that  nei- 
ther the  tutor  nor  curator  had  uplifted  a  penny  of  thefe  rents,  it 
is  impoflible  to  doubt,  that  every  Ihiliing  that  could  be  got  of 
them,  would  be  taken  up  by  Plaids  himfelf. 

Indeed,  it  is  altogether  improbable,  that  the  tenants  of  thefe 
lands  flaould  have  been  allowed  to  pqfTefs  for  1 6  years,  without 
paying  any  rent  ;  but  very  fatisfying  evidence,  that  thefe  rents 
were  not  allowed  to  lie  over,  and  that  they  were  not  intromitted 
with  by  Innes  and  Clark,  arifes  from  this  circumftance,  that  John 
Cuthert  of  Caftlehill,  when  he  brought  an  action  in  the  1732,  a- 
gainftthe  reprefentatives  of  Innes  and  Clark,  and  Sir  Patrick  Dun- 
bar, to  account  for  their  intromiffions,  only  concluded  againft 
them  for  the  rents  of  Weft  Cannifby,  /or  crop  1711,  and  doiun- 
ivards.  John  Cuthbert  of  Caftlehill's  father,  as  has* been  already 
obferved,  was  the  fole  ading  curator  for  Plaids.  John  Cuthbert 
himfelf  got  a  conveyance  to  the  backbonds,  granted  by  Innes  and 
Clark  in  the  year  1713.  There  cannot  be  a  doubt,  that  he  knew 
well,  and  better  than  can  be  known  now,  how  far  Innes  and 
Clark's  intromiflions  had  extended,  and  what  intromiffions  his 
own  father  had,  as  curator  ;  and  when  he,  in  the  forefaid  lum- 
mons,  does  only  conclude  for  crop  1711,  and  in  the  proceedings 
in  the  after-fubmiffion,  never  pretended  to  charge  the  rents  of  thefe 
lands  farther  back,  your  Lordfhips  muft  be  fatisfied,  that  there  is 
not  the  leaft  foundation  for  the  wild  imagination  taken  up  by  the 
petitioner,  that  the  rents  of  thefe  lands  were  allowed  to  remain  in 
the  hands  of  the  tenants  for  the  fpace  of  1 6  years,  and  were  up= 
lifted  by  Innes  and  Clark,  in  confequence  of  the  powers  which 
they  got  from  Plaids  in  the  years  1 709  and  17  10. 

The  petitioner  has  thought  proper  to  found  upon  Ibme  of  the 
accounts  recovered  amongft  Clerk  Campbell's  papers.  He  fays,  that 
in  the  account  with  Donald  Williamlbn,  there  is  ftated  the  rent 
for  the  17 1  i",  and  the  rent  17 16;  and,  befides,  there  is  fta- 
ted to  the  debit  of  the  tenant  an  article,  under  the  name  of  old 
rejls,  from  which  he  concludes,  that  thefe  were  arrears  of  an  an- 
cient date,  of  which  a  feparate  account  had  been  kept  from  the 
rent  of  later  years  ;  and  that  Campbell  had  been  uplifting  ar- 
rears of  a  long  ftanding. 

G  •  But: 
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But  the  refpondent  will  be  pardonetl  to  fay,  that  the  conjec- 
ture is  extravagant.  Upon  the  Aippofuion,  tliat  the  rents  had 
been  owing  by  the  tenant?,  as  tar  back  as  the  petitioner  is  pleafed 
to  ruppofe,it  cannot  be  believeil,  that  two  accounts  would  have  beea 
opened  with  the  tenants,  one  fur  the  years  falling  due,  poftcrior 
to  the  commencement  of  Innes  and  Clark's  right,  and  another  for 
the  arrears  of  former  years.  As  the  right  was  equally  good  for 
the  whole  rents,  cither  bygone,  or  in  time  coming,  fo  it  is  incon- 
fillent  with  common  fenie  to  liippofe,  that  they  would  not  have 
made  a  regular  application  of  the  money  they  received,  to  extinguilli 
the  rents  that  were  due,  and  that  they  would  never  have  applied 
a  payment  to  the  rent  of  a  later  year,  if  former  years  were  due. 

The  petitioner  fays,  That  in  all  the  three  deeds  above  men- 
tioned, taken  from  J'laids,  Innes  and  Clark  are  fpccially  afligned, 
not  only  to  the  current  rents,  but  alio  to  bygones,  which,  he  fays, 
is  a  plain  confellion,  that  there  were  certain  bygone  rents  then 
due,  in  the  tenants  hands. 

liur,  fuppofing  it  were  admitted,  that  arrears  were  due,  that 
will  not  be  luflicient  to  fuj^port  the  petitioner  in  the  extravaganc 
demand  that  he  is  now  n^iking  for  15  or  16  years  rent. 

2do,  The  deeds  themfelves,  are  above  recited,  and  it  is  plain, 
that  no  argument  whatever  can  from  thence  arile,  in  favours  of 
the  petitioner ;  they  are  conceived  in  the  common  and  ordinary 
Ible  of  fuch  dced"5;  and,  indeed,  the  claufe  referred  to,  refpecls 
the  ivhole  eflate  of  Mey,  as  contained  in  the  apprifings.     And, 

3tio,  The  firfl  deed  bcArs  date  in  Auguft  1709,  fo  that  one 
term's  rent  of  that  crop  haii  become  doe  at  the  Whitfunday  pre- 
ceeding  ;  and,  therefore,  thcfe  deeds  might,  with  great  propriety, 
have  aligned  Innes  and  I'laids  to  rents  tlien  due,  without  iuppo- 
fmg,  that  one  farthing  of  crop  1708,  or  any  preceeding  crop  was 
in  arrcar. 

There  arc  other  things  mentioned  in  the  petition;  but,  as  they 
were  all  fully  inillled  upon  in  the  former  papers  in  this  caufe,  and 
were  difregard,  and  rejieatcdly  over-ruled  l)y  your  Lordihips,  the 
rcfpondents  will  not  trouble  your  Lordlliips,  with  again  taking 
notice  of  them  more  particularly.  Upon  the  whole,  they  are 
liumbly  confident,  that,  if  the  qucftion  was  flill  entire  (which, 
with   lubmilliun,  it  is  not)  your   Lordihips  will  be  of  opinion, 

that 
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that  the  caufe  ftands  jufi:  where  it  did  formerly,  and  that  the  peti- 
tioner's hypothefis  is  not  only  unlupported  by  evidence,  but  is  in 
itfelf  highly  improbable,  and  contrary  to  the  declared  underftand- 
ing  of  his  own  father,  who,  of  all  others,  had  the  beft  accefs,  to 
know  the  real  ftate  of  the  fact  ;  and,  therefore,  it  is  hoped,  that 
your  Lordfhips  will  have  no  difficulty  to  refufe  the  petition,  and, 
adhere  to  the  former  interlocutors. 

Indeed  it  is  believed,  that  nothing  more  was  intended  by  the 
petition  than  a  delay.  And,  it  is  fubmitted  to  your  Lordihips, 
if  fomething  farther  ought  not  to  be  done,  to  put  a  check  to  that 
uncommon  fpirit  for  litigation,  which  has  fliown  itfelf  in  this 
caufe,  and,  by  which,  the  refpondents  have  incurred  a  very  great 
expence.  About  20  reprefentations,  and  6  reclaiming  petitions 
have  been  prefented  for  the  defender  in  this  procefs,  when  only 
one  reprefentation,  and  one  reclaiming  'petition,  have,  during  a 
dependence  of  fevcn  years,  been  given  in  upon  the  part  of  the 
refpondents. 

in  rejpecl  whereof,  8cc. 

RO.    MACQJJEEN. 


L 


MARCH     9,     1771. 

Unto  the  Right  Honourable  the  Lords    of  Council  and  Sefllon, 

THE 

PETITION 

OF 

Mrs.  Elizabeth  Dunbar,  lawful  Daughter,  and 
univcrlal  Difponee  of  the  deceafed  Sir  Patrick 
Dunbar  of  Northfield,  and  James  Sinclair  of  Du- 
ren,  Eft^uire,  her  Hufband,  for  his  Intereft, 


Humbly  Iheweth, 


1 


■^HAT  George  Vifcount  of  Tarbat,    afterwards  Farl   of 
Cromarty,  having  purchafed,  at  a  judicial   fale,  part 
of  the  eftate,  which  belonged  to  Sir  James  Sinclair  of  July  1694- 
Mey,  was  decerned,  by  the  decreet  dividing  the  price,  21    Febr. 


to  pay  to  thofe  having  right  to  two  apprifings  affecfting  that  eftate,  '^95- 
led  at   the  inftance  of  Alexander  Cuthbert,  provoft,  and   Alexan- 
der Dunbar,  merchant  in  Invernefs,  the  fum  of  5154I.    15s.  lod. 
with  that   of  331  1.  both    Scots,  and    Intereft  from    Whitfunday 
1694,  and  in  time  coming,  during  the  not-payment. 

That  William  Innes,  writer  to  the  fignet,  who  purchafed  an- 
other part  of  the  eftate,  for  the  behoof  of  Mr.  Sinclair  of  Ulbfter, 
was  in  like  manner  decerned  to  pay  to  the  fame  perlbns  the 
fum  of  1071I.  i2s.  4d.  Scots,  with  Intereft  from  Whitfunday 
1694. 

The  reft  of  the  eftate  in  Caithnefs  did  not  find  a  purchafer,  and 
therefore  was  divided  amongft  the  creditors,  and,  by  the  decreet 

A  of 


»R  Fcbr.       of  dlvifion,  of  this  date,  there  was  allotted  to  thofe  having  right 

'^  ■  to  the  forefaid  two  apprilings,  the  three  penny,  three  farthing  and 

an  halt  o(flo  of  the    lands   of  Wel\   Cannilby,    then   laid    to    be 

polllired  by  ten  tenants,  therein  named,  ami  Icarccly  yielding  300 

merkb  of  yearly  rent. 

That  the  forefaid  apprifings  were  originally  led  in  166^,  at  the 
inrtance  of  the  laid  Alexander  Cuthbert  and  Alexander  Dunbar  ; 
but  Dunbar  having  in  1676  made  over  his  apprifing  to  Alexander 
Cuthbert,  both  apprilings  came  afterwards  into  the  perlbn  of  the 
dcceafed  John  Cuthbert  of  Plaids,  grand-nephew  and  heir  of  the 
provoft. 

Plaids  came  very  foon  to  be  reduced  to  great  diftrefs,  on  ac- 
count of  the  debts  he  owed,  and  which  was  greatly  occafioned 
through  the  mifmanagement  of  his  curator,  George  Cuthbert  of 
Caftlchill.  In  this  ficuation,  the  deceafed  Robert  Innes  of  Moiir 
dole,  and  Alexander  Clark,  baillie  ot  Invernefs,  interpoled  their 
credit  tor  his  relief,  as  well  from  compallion,  as  from  regard  to 
his  deceafed  father.  It  appears,  that  it  was  by  their  means,  that 
he  was  favcd  from  rotting  in  jail,  as  none  of  his  other  frientls 
would  advance  any  thing  for  his  relief;  and,  as  they  in  this 
way  became  confidcrablc  creditors  to  Plaids,  and  were  moft  juftly 
intitlcd  to  be  lecured  of  their  rcimburtcment,  fo  it  appears,  that, 
ijAuguft,  of  this  date,  the  faid  John  Cuthbert  of  Plaids,  in  the  charadler  of 
'7^-  heir  ferved  and  retoured  to  the  laid  Provolf  Cuthbert,  his  grand- 

uncle,  and  for  certain  very  onerous  caufes  and  confuferations,  granted 
a  deed,  in  the  form  of  an  irrevocable  faclory,  in  favour  of  the 
faid  Robert  Innes  and  Alexander  Clark,  containing  an  obligation 
to  grant  a  deed  in  their  favour  in  more  ample  form,  and  to  de- 
liver the  ncccllary  writings  therewith.  This  facflory  appears  not 
to  have  taken  cfll'if^,  and  nuilt  have  been  returned  to  Plaids,  as 
the  lame  was  never  recorded,  and  the  principal  itfclf  was  pro- 
duced by  tlic  defender  in  tiiis  procefs,  who,  no  doubt,  nuill  have 
found  it  amongll  the  papers  of  his  author,  John  Cuthbert  of 
Plaids. 
jiOJiobcr,  Plaids  did  afterward'^,  of  this  date,  execute  a  difpofition  in  fa- 
vours of  Innes  and  Clark,  of  the  apprilings  againll  the  cflare  of 
Mcy,  with  the  Iharcs  of  the  price  and  lands  allocate  thereto  ;  as 
alio,  alligncd  them  to  the  fum  of  ^)000  mcrks,  with  penalty  and 
annualrcnt,  contained  in  a  bond  of  pruvifion,  laid  to  be   granted 
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by  Sir  James  Dunbar  of  Hempnggs,  to   Mrs.  Katharine  Suther- 
land, fpoufe  to  the  faid  John  Cuthbert. 

That,  as  this  laft  mentioned  deed  was  confidered  to  be  incom- 
pleat,  the  laid  John  Cuthbert,  by  a  difpofition,  of  this  date,  which  i^jo.""^'^^' 
narrates  the  forefaid  difpofition,  did,  in  further  corroboration  of 
the  fame,  convey  to  the  faid  Meflieurs  Innes  and  Clark,  the  fore- 
faid two  decreets  of  apprifing,  with  the  lands  and  eftate  thereby 
adjudged,  lying  in  the  fhires  of  Rofs  and  Caithnefs.  This  difpo- 
fition contains  an  aflignation  to  the  mails  and  duties  of  the  haill 
lands  contained  in  the  apprilings  thereby  conveyed,  of  all  years 
and  terms  bygone  rejling  unpaid,  and  yearly  and  termly  in  time  coming ; 
as  alfo,  a  claufe  of  delivery  in  the  following  terms :  "  Likeas,  I  have 
"  herewith  delivered  to  the  faid  Robert  Innes  and  Mr.  Alexander 
"  Clark,  the  haill  writs  and  evidents  of,  and  concerning  the  pre- 
"  mifles,  conform  to  an  inventary  thereof  apart,  to  be  fubfcribed 
*'  by  me,  and  the  faid  Robert  Innes  and  Mr.  Alexander  Clark,  mu- 
. "  tually."  So  that  it  is  evident,  that  all  the  writings  relative  to 
thefe  apprifings,  as  well  as  an  extradl  of  the  decreet  of  divifion, 
before  mentioned,  which  is  fpecified  in  that  conveyance,  muft 
have  been  then  only  delivered  up  ;  but  the  forefaid  bond  of  pro- 
vifion  for  6000  merks,  is  not  fo  much  as  mentioned  in  this  deed, 
and  appears  never  to  have  been  delivered  to  Innes  and  Clark. 

And,  in  order  the  more  effedlually  to  veft  the  fubjeils,  and  to 
complete  titles  thereto,  in  the  perfons  of  Innes  and  Clark,  it  was 
thought  proper,  that  Plaids  fhould  at  the  fame  time  grant  them  a 
bond  for  50,000  merks,  for  the  purpofe  of  leading  an  adjudica- 
tion againft  himfelf,  on  a  charge  to  enter  heir  to  his  grand-uncle, 
Provoft  Cuthbert,  which  accordingly  was  done,  by  decreet  of  ad- 
judication, of  this  date.  171a   ^' 

Thefe  conveyances  were,  ex  facie,  abfolute  and  irredeemable, 
and  therefore  Innes  and  Clark,  by  their  back-bonds,  of  even  dates 
with  the  faid  two  difpofitions,  fubfuming,  "  That  albeit  the  fame 
"  did  bear  to  be  granted  for  an  onerous  caufe,  yet  that  they  were 
"  granted  to  the  faid  Robert  Innes  and  Alexander  Clark,  partly 
"  as  a  fecurity  to  themfelves,  and  partly  in  truft,  in  order  to  ma- 
"  nage  the  faid  John  Cuthbert's  affairs,  upon  the  terms  and  condi- 
"  tions  under  ivriiten,"  did  therefore  become  bound,  to  render  an 
account  to  Plaids,  his  heirs  and  afTignees,  of  all  fums  that  they 
fhould  receive  by  virtue  of    the   difpofitions,    and  bond   before 

mentioned  i 


mentioned;  but  it  was  thereby  Ipcciallv  provided,  that  out  of  the 
fii  il  and  readiell  ot  anv  lums  that  cliev  ihould  recover,  they  Ihould 
be  allowed  to  retain  in  their  oivn  bants  as  much  thereof,  as  would 
fatisty  and  pay  them  all  tiebts  and  rums  of  mnuey  due  by  Plaids, 
or  his  father  and  ^rand-uncle,  which  thev  either  had  alreaily  fa- 
tii-fied  and  cleaied,  or  Ihoul.l  thereafter  ("atisty  and  clear,  with  all 
fums  of  money,  which  they  either  had  already  advanced,  or 
Ihould  advance  to  I'laids  himlelf,  or  which  chey  had  expeniied, 
or  ihould  expend,  in  making  the  lubjecls  etFcctual,  together  with 
a  competent  lidary  for  their  pains,  in  paying  the /aid  'John  Cuthbert 
his  dtbts,  and  managing  his  affairs  ;  and  they  being  once  full)  l"a- 
tisfied  and  paid  of  all  the  faid  fums  expended,  and  to  be  expended 
by  them,  the  overplus,  if  any  was,  to  be  paid  by  them  to  Plaids, 
and  his  forefaids. 

It  was  further  provided,  "  That  they  fliould  only  be  accountable 
*'  according  to  their  intromijfions,  and  whatever  they  ihould  accept, 
"  receive,  or  take,  by  virtue  of  the  faid  rights,  ;  but  that  they 
*'  Jljould  not  be  liable  for  omiffions^  and  Ihould  not  be  prejuiiged  or 
"  limited  by  the  back  bonds,  in  the  power  and  faculty  given 
"  them  by  the  forcfaid  diipofitions,  of  difpofing  of  the  lubjccls 
"  difponed,  at  pleafure." 

It  appears  from  the  voucliers  produced  in  proccfs,  tliat  Innes 
and  Clark  had,  prior  to  the  date  of  the  lall  mentioned  dilpofition 
in  January  1710,  advanced  conlulerable  fums  to  ami  for  the  faid 
John  Cuthbert,  befides  their  other  engagements  for  him  to  his 
creditors,  in  order  to  relieve  him  from  jail. 

And  the  faid  John  Cuthbert,  by  his  declaration  and  obligcment, 
December  P,  of  this  date,  reciting,  that  Innes  and  Clark  had  tranfat^cd  Icvcral 
'7<^-  debts  due  by  liim,  and  accumulate  the  principals,  annualrents, 
and  cxpences,  in  the  bonds  and  tranfa(flions  granted  by  them 
thereanent,  and  which  accumulate  fums  bore  amuialrcnt  from  the 
rcfpeclive  times  ot  their  tranfaclions  ;  and  fuhlummg,  "  Ihat  it 
"  being  rcafonable,  that  the  faid  Robert  Inm-s  and  Alexander 
"  Clark  fliould  be  no  lofcrs  thereby,  cfpccuilly  feeing  the  funds 
"  made  over  by  nie  for  their  relief  and  repayment,  have  not  yet  an- 
"  Jivercd,  and  ivill  take  Jome  time  ere  they  be  made  effeHual  \  and  it 
4"  being  alfo  rcafonahlc.  for  the  fame  caufe.  that  f'uch  moneys 
'"  ab  they  advance  to  myklf,  from  time  to  time,  in  borrowing, 
"  lliould  alfb  bear  aunualrcnt,  from  the  fcvcral  times  of  advancc- 
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'*  ttient  thereof,"  therefore,  he  thereby  became  bound  to  allow 
them  annualrent  for  the  fums  which  they  had  tranfaded  and  paid, 
or  Ihould  rranfad  and  pay  for  him,  as  well  as  for  the  iums  lenc 
or  to  be  lent  by  them  to  him,  and  that  from  the  time  of  the  ad- 
vancing thereof. 

Innes  and  Clark  trufting  to  the  fecurity  granted  by  the  forefaid 
deeds,  and  expe(5ling  they  would  be  able  to  make  the  money  ef- 
feclual,  proceeded  and  continued  in  clearing  Plaids's  debts,  and 
they  are  proved,  by  vouchers  produced,  to  have  advanced  and 
paid  for  him,  (ums  which,  with  the  intereH;  from  the  refpedtive 
periods  of  advance  down  to  this  day,  will  amount  to  upwards  of 
2000  1.  fterling. 

It  is  obvious,  that,  until  the  lafl  mentioned  difpofirion  in  Ja- 
nuary 17  ID,  when,  and  no  fooner,  the  writings  relative  to  the 
premifTe?,  were  delivered  over  to  them,  that  Innes  and  (Hark  could 
take  no  efFcflual  ftep  towards  recovering  any  of  the  fuhjecfls  fo 
conveyed  to  them:  And,  accordingly,  they  did  all  in  their  power 
to  recover  the  money  from  the  Earl  of  Cromarty  and  William  In- 
nes ;  for,  of  this  date,  they  preferred  a  petition  to  the  Court  of  J"'y  24, 
Seffion,  praying  warrant  for  regiftrating  the  bonds  for  the  fliares  '^^'°' 
of  the  price  of  the  Eftate  of  IVley,  purchafed  by  the  Earl  and  Mr. 
Innes,  and  falling  to  the  forefaid  two  apprifings. 

This  application  was  oppofed,  both  by  the  Earl  and  Mr.  Innes  ;  and 
it  was  particularly  fet  forth  in  the  anfwers  on  the  part  of  the  Earl, 
that  he  was  creditor  to  John  Cuthbert,  in  fums  equivalent  to 
■what  he  was  preferred  to,  out  of  the  price  of  the  lands  purchafed 
by  the  Earl;  and,  of  this  date,  the  court,  upon  advifing  the  pe-J"ly29» 
tition   and  anfwers,  were  pleafed  to  refufe  the  defire  thereof,  ^'!^°' 

Thereafter,  Innes  and  Clark  made  leveral  attempts  to  fettle 
matters  amicably  with  his  Lordlhip,  antl  adlually  entered  into  a 
fubmifEon  with  him  for  that  purpole  ;  but  as  the  Earl  died  in  the 
year  17 14,  this  fubmiffion  did  not  take  elfcdf.  Innes  and  Clark 
afterwards  attempted  to  get  matters  fettled  with  his  fon,  John  ' 
Earl  of  Cromai  ty  ;  but  the  contufion  of  his  affairs  rendered  this 
attempt  abortive.  However,  thele  fteps,  although  they  had  not 
the  effed  of  recovering  payment,  yet  they  had  the  effedf  of  pre- 
ferving  the  claim  from  being  loft  by  piefeription  ;  and,  accord- 
ingly, they  were  the  only  documents  of  interruption,  that  were  af- 
terwards founded  upon  in  anlwer  to  the  plea  of  prefcription  in-  ' 
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fiftctl  upon  by  his  Majefly's  advocate,  in  the  courfe  of  difcufllng 
the  claim  that  was  entered  for  thefe  debts  upon  tiie  forfeited  eflaic 
of  Cromarty,  iul  feqnent  to  the  rebelHon   1745. 

Novcmh.  24,  Innes  and  Clark,  ot  this  date,  appear,  from  evidence  now  pro- 
»"'a-  duced,  to  have  received  from  William  Innes  the  I'um  of  1071I. 
12  s.  4d.  Scots,  with  Interell  thercot  from  Whitfunday  1694,  ex- 
tending, in  whole,  to  about  2000  1.  Scots;  but  it  appears  from 
documents  in  procefs,  that  Inner,  and  Clark  had,  prior  to  this  pe- 
riod, advanced  to  and  for  John  Cuthbcrt,  lums  amounting  to  up- 
wards of  5000  1,  Scots. 

The  faid  George  Cuthbert  of  Cafllehlll  appears  to  have  a(fted  as 
fole  curator  for  I'laids,  upon  expiry  of  his  pupillarity,  which  hap- 
pened in  the  i6y6,  the  ytar  in  which  the  decreet  of  divifion,  be- 
fore mentioned,  was  obtained.  As  Cafllchill  never  had  rendered 
an  account  of  his  intromilllons,  and  his  management  had  been 
moft  grofs,  an  acflion  of  count  and  reckoning  at  Plaids's  inftance, 
was,  in  the  year  17  13,  brought  againU  him  before  the  court  of 
IclTion  ;  but  Calllchill,  aware  of  the  confequences  of  the  ajlion, 
and  con(cious    of  his    mal-adminiflraiion,  had   the  addrcfs  previ- 

KovfM.b.  2i,ouily,  of  this  date,  to  impetrate  from  Plaids,  a  dilcharge  of  his  in- 
'/"•       tromiOions,  and   of  all  demands. 

This  dilcharge  was  procured  and  figned  at  Inches,  an  obfcuie 
place  in  the  country,  reniotis  arbilris,  and  without  any  friend  be- 
ing prefent  on  behalf  of  Plaids,  or  even  acquainted  with  the  aflair. 
It  bears  to  be  written  by  one  DonaKl  Cuthbert,  Caltlehill's  ortli- 
nary  writer,  at  Invernels,  and  witnelfed  by  him  and  one  of  Caltle- 
hill's fervants.  It  is  conceived  in  moll  anxious  terms,  diibharging 
Calllchill,  in  genera/,  of  all  his  intromillions  of  whatever  nature, 
quantity,  or  quality,  by  bonds,  fadories,  tacks,  rights,  difpoli- 
tions,  or  any  other  mauncr  of -way,  intromictcd  with,  uplifted  and 
received  by  him,  for,  and  in  name  ami  behalf  of  the  faid  John 
Cuthbert,  then  his  puj)!!,  during  his  pupillaiity,  or  any  twie  by- 
gone or  Juice,  preceeding  the  dateof  tiie  dilcharge,  and  of  all  clags, 
claims,  (jucllions,  conrrovcrlics,  millivcs,  accounts,  or  any  thing 
clfe,  either  oj  mtromifjhns  or  omiffions^  for  whatever  caufe  or  occa_ 
fion  preceeding  that  date.  And  although  it  is  therein  faid,  that 
fcveial  debts  hail  been  paid  for  I'laids,  of  which,  therefore,  the 
voucher-  fell  to  be  delivered  up  to  him,  yet  no  account  whatever 
was  inlUtutcd,  nor  were  any  voucher*  delivered  up. 

This 
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This  extraordinary  difcharge,  which  Cafllehill  had  impetrated 
from  Plaids,  did  not  make  its  appearance  for  fome  time  ;  and  no 
wonder  he  was  unwilling  to  found  upon  it,  confideriiig  the  manner 
in  which  it  was  obtained.  However,  after  the  procefs  of  count  and 
reckoning  had  gone  on  for  fome  time,  it  was  produced,  and  it 
put  an  end  to  the  adion. 

Caftlehill,  however,  not  contented  with  the  advantage   he  had 
thus  gained,  had  alfo  the  addrefs  to  obtain  from   Plaids,  in   name 
of  his  fon,  John  Cuthbert    of  Caftlehill,  father    of  the  defender, 
an  aflignation,  of  this  date,  of  the  forefaid  back-bonds  granted  byjuiy  jy, 
Innes  and  Clark,  and  to  the  power  thereby  given  to  Plaids  of  cal-    iT^s- 
ling  him  to  account  for  their  intromiffions. 

The  caufe  of  this  afTignation,  as  appears  by  Caftlehlll's  back- 
bond, of  even  date,  is  faid  to  be  in  fecurity  and  payment,  in  the 
firft  place,  of  the  principal  fum  of  4200  1,  Scots,  and  intereft,  al- 
ledged  to  be  contained  in  a  bond  of  corroboration,  of  the  date  of 
the  forefaid  difcharge,  alfo  then  impetrated  from  Plaids,  by  and 
in  favours  of  old  Caftlehill,  and  which  is .  excepted  from  the  faid 
difcharge  ;  and,  in  the  next  place,  in  fecurity  and  payment  of  cer- 
tain other  debts  pretended  to  be  due,  partly  to  John  Cuthbert  of 
Caftlehill  himfelf,  and  partly  to  his  father  George  Cuthbert,  prior 
to  the  date  of  the  mutual  difcharge. 

But  none  of  the  grounds  of  debt,  for  fecurity  and  payment  of 
which  this  aflignation  appears  to  be  granted  by  Plaids,  have  been 
produced,  in  this  procefs,  by  the  defender.  And,  notwithftanding 
that  old  Caftlehill,  the  father,  was  alive  at  the  time,  yet  the  aflig- 
nation is  taken  to  John  the  fon,  though  he  had  no  right,  in  his 
perfon,  to  thofe  pretended  debts. 

Caftlehill's  right,  therefore,  for  any  thing  that  yet  appears,  feeras 
to  have  been  very  fufpicious,  and  without  any  juft  foundation; 
and  the  aflignation  that  was  lately  taken  from  Plaids's  daughter, 
is.  a  corroborative  proof  of  it.  Nor  does  that  afljgnation  mend 
the  matter  much,  becaufe  the  woman  was  extremely  poor,  of 
whom  her  ftraits  rendered  it  very  eafy  to  take  the  advantage  ;  and 
the  only  value  pretended  to  be  given  for  it  was,  a  promife  of  50  I. 
fterling  to  be  paid  after  receiving  the  money  from  the  Crown,  a 
confideration  by  no  means  adequate  to  the  large  fums  thereby 
given  away,  and,  confequently,  deferving  of  no  favour. 

Alexander 
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Alexander  Clark,   one  of  the  original  difpnnees.   having  been 

nomin-ited    executor  to  the  dece.iled   Mr.  Rolicrt  Frafer,  advocate, 

Sir  Parrick  Dunbar,  the  petitioner's   father,    became  cautioner  for 

him  in   the  confirmation  ;    and  he  was  thereafter  decerned,   parli- 

Oiaolxr  II,  cularly  by  a  dccreet-arl)itral,  (landing  on  record,  pronounced  by 
'7'y-  the  late  Lord  Llchies,  to  pay  very  confiderablc  (urns  for  Clark,  oa 
account  of  that  caurionry.  Clark  therefore  did,  as  he  was  bound 
to  do,  difpone  and  make  over  to  Sir  Patrick  Dunbar,  his  heirs  and 
aflignees,  the  two  apprifiiigs  aforelaid,  and  all  following  rhereon, 
the  decreet  of  divifion,  and  fums  thereby  due,  with  the  torefaid 
lands  of  Well  Cannilby,  and  mails  and  duties  thereof  from 
Whitfunday   I  7  I  9. 

Thus  Sir  Patrick  Dunbar  acquired  full  right  to  all  the  interefl 
which  Clark  had  in  the  forclaiti  debt  ;  and  as  Clark  had  been  ob- 
liged to  pay  for  Innes,  the  other  dilponee,  very  large  fums,  of 
which  he  was  entitled  to  relief,  thefc  Clark  did  alio,  by  alFigna- 
tion,  of  the  fame  date,  make  over  to  Sir  Patrick,  on  which  Sir 
Patrick  obtained  himlclf  decerned  executor-creditor  to  Innes  be- 
fore the  commillary  of  Moray  ;  and  having  charged  Jonathan  In- 
nes, tldeft  ion  and  apparent  heir  of  the  laid  Robert  Innes,  to  en- 

Ncvcml).  if.ter  heir  to  his  father,  he  obtained  a  decreet  copiitionis  caufa  ;   and 
'''^'       the  petitioners,  as  in  the  right  of  Sir  Patrick,  dui  afterwards  obtain 
a  right  of  adjudication  contra  hxieditatem  jacentcm. 

Sir  Patrick  did,  loon  after  acquiring  the  right,  intimate  the 
fame  to  the  llarl    of  Cromarty,  as  appears  from  an  inllrumcnt  of 

^'^*'7^^    '  intimation,  of  this  date,   produced. 

Sir  Patrick  likcwife  took  other  Heps  for  recovering  the  money,  and 
more  particularly,  he,  in  1733, entered  intoa  fubmillion  with  the  Karl, 
to  which  Calllehill  was  a  party;  but  the  liurl,  who  had  the  money 
to  pay,  endeavoured,  as  well  as  C^alUehill,  to  protraci  the  decilion, 
and  tlie  lubinillion  at  length  was  allowed  to  expire.  The  emha- 
rallcd  fituation  of  the  affairs  of  the  family  of  Cromarty,  prevent- 
ed Sir  Patrick  from  recovering  his  payment,  and  the  Earl  was 
at   length   forfeited  on   account  of    his  acccllion   to  the  rebellion 

Joiin  Cuthbert  of  Calllehill,  having  acquiicd  right  to  the  back- 
boiulb  in  manner  above  mentioned,  diil,  in  the  year  1713,  com- 
mence aa  acliou  agauill  luncs   and  Claik  to  account  for  their  in- 

trumifijons. 
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tromiffions,    in  which,    however,    he    did   not  think   proper   to 
infift. 

He  afterwards,  in  1732,  after  the  death  of  Innes  and  Clark, 
and  alfo  of  Plaids,  brought  an  adion  againft  the  reprefentatives  of 
Innes  and  Clark,  and  Sir  Patrick  Dunbar,  their  affignee,  for  de- 
nuding in  his  favours,  and  concluding  for  payment  of  the  rents 
of  the  lands  of  Weft  Cannifby,  for  the  crop  and  year  171 1,  and 
fince  ;  and  alfo  againft  the  Earl  of  Cromarty  and  the  representa- 
tives of  William  Innes,  for  payment  of  the  fliares  of  the  price 
of  thefe  parts  of  the  eftates  of  Mey,  feverally  purchafed  by 
them. 

This  procefs  was  called,  but  never  infifted  in.  However,  in 
the  year  thereafter,  his  fon,  George  Cuthbert  of  Caftlehill,  be- 
came party  to  the  fubmifTion  already  mentioned,  but  upon 
which  no  determination  followed.  And  upon  the  blowing 
up  of  this  fubmiflion,  the  faid  George  Cuthbert  of  Caftlehill, 
raifed  anew  adion  in  1734,  ^"-  ^^^^  ^^i^e  terms  with  that  raif- 
ed  by  his  father  John  Cuthbert  in  the  1732.  However,  no 
procedure  was  had  upon  this  adion,  which  fliows  that  Caftle- 
hill entertained  no  good  idea  of  his  claim,  which  probably  would 
never  more  have  been  heard  of,  had  it  not  been  for  an  accident,  tq 
be  immediately  noticed ;  and  which,  though  it  did  not  alter  the 
nature  of  Caftlehill's  right,  or  give  a  better  title  than  he  originally 
Jiad,  yet  has  eventually  been  the  occafion  of  much  litigatioiij 
trouble,  and  expence  to  the  petitioners. 

After  the  late  Earl's  forfeiture.  Sir  Patrick  Dunbar  was  a  very- 
old  man,  and  lived  in  the  remote  county  of  Caithnefs ;  his  doer, 
Mr.  Ludovick  Brodie,  was  then  greatly  advanced  in  years,  and  as 
no  notification  of  the  furvey  of  thefe  eftates  was  diredted  to  be 
made  in  the  publick  news  papers,  the  fix  months  allowed  to  the 
creditors  for  entering  their  claims  expired,  before  Sir  Patrick  or 
his  doer  were  apprifed  of  the  furvey. 

The  deceafed  Lady  Caftlehill,  the  now  defender's  cedent,  taking 
advantage  of  this  circumftance,  and  having  patched  up  a  title  up- 
on a  general  diipofition  from  John  Cuthbert  of  Caftlehill,  her 
hufl^and,  who,  as  aflTignee  by  Plaids  to  Innes  and  Clark's  back- 
bonds, ftood  in  the  right  of  reverfion,  entered  a  claim  upon  the 
eftate  of  Cromarty,  for  the  fums  above  mentioned  due  by  th? 
jEarl ;    and  which  claim  was  accordingly  fuftained. 

C  During 
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During  the  dependence  of  the  claim.  Sir  Patrick  entered  a  ca- 
veat -.hat  his  right  ilioiikl  he  prcferved  cniire,  notwitbllamiing 
of  tilt  claim's  being  entered  by  Lady  Calllchill  ;  for  he  being  pof- 
fefll-d  of  the  writings  nccellary  for  fnpixirting  the  claim,  and  hav- 
ing been  called  on  a  diligence  for  that  effect,  did  then  alfcrt  his 
i756.right  before  the  Lord  Woodhall  ordinary;  and  hi?  LorHlliip,  by 
his  interlocutor,  exprclly  refcrved  to  Sir  Patrick,  notwirhrtanding 
his  producing  the  writings  called  for,  all  rii^ht  and  title  ivhich 
he   had  to  the  fubject  then  clamed  by  Lady  Qifllehilt. 

Lady  (".anieliill  acquiclcred  in  this  interlocutor,  and  proceeded  to 
get  her  claim  fuOaincd  ;  and  Sir  Patrick  was  only  prevented  by 
dea'h,  from  commencmg  an  action,  which  he  was  advifed  it  was 
proper  in  this  fituation  of  affairs  tor  him  to  do.  for  having  it  found 
and  declared,  by  decreet  of  this  court,  againrt  the  faid  Vlrs.  Jean 
Hay  Lady  Calllehill,  that  he  hacJ,  on  the  titles  aforeiaid,  the  prior 
and  preferable  right  to  the  money,  with  the  bell  an<l  only  title  to  ujv 
lift,  receive,  and  difcharge  the  i'ame,  and  that  Ihe  ihouKI  denude 
of  the  decreet  luflaining  the  claim  in  her  favour,  upon  being  re- 
funded of  the  expences  deburfed  in  getting  the  claims  fuifained. 

That  action  which  Sir  Patrick  himielf  was  prevented  from  infli- 
tuting.  the  petitioners  brought  in  17(^4,  which  action  came  in 
courfe  before  the  Lord  Gardenllon  ordinary,  and  in  which  a  liti- 
gation has  been  maintained  on  the  part  of  the  defender,  which  it 
is  happy  but  very  rarely  occurs  in  this  court:  Every  pollihie  de- 
vice that  imagination  could  fuggcil,  has  been  fallen  upon  to  pro- 
traift,  delay,   and  embarafs  the  caufe. 

Tiie  principal  defence  infilled  upon  was.  tliat  Sir  Patrick  and 
his  predecellors  and  authors  had  been  iatisficd  and  paid  hv  intro- 
jnifTions  with  Plaids's  effects.  A  condclicndence  was  thereupon 
exhibited  by  the  petitioners,  in  which,  notwithlhmding  that  they 
were  fingular  fucceflbrs,  and  could  not  know  the  intromif- 
fions  of  their  authors,  or  be  perfonally  acquainted  with  tranfic- 
tions,  which  happened  mollly  before  they  were  born,  they  had  the 
candor  to  acknowledge,  that  they  obfrrved  from  the  writs  in  pro- 
ccls.  th.it  Sir  Patrick  Dunbar  had  right,  in  the  year  17  19,  to  the 
laiicU  of  Well  Cannifln',  the  rent  whereof  amounrcd  to  about  300 
Mcrks  or  thereby  ;  and  thcic  were  all  the  iutromillious  ot  which 
tbcy  had  (he  Icall  infurmatiuu. 

The 
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The  above  was  a  full,  and  the  only  condefcenden'ce  which  thejr 
could,  confilleiuly  with  truth,  exhibit.  They  could  not  conde- 
fcend  on,  or  charge  themfelves  with,  or  give  credit  tor,  intromif- 
fions  of  which  they  had  never  heard  ;  and  they  had  no  occafion 
to  know  that  the  1071  1.  above  mentioned,  had  been  recovered  by 
Innes  and  Ciark  from  WiUiam  Innes.  This  fum  was  an  article 
in  the  lummons,  which  Caftlehill  himfelf  raifed  in  the  1732,  and 
for  payment  of  which  he  concluded  againft  William  Innes's  re- 
prefentatives  ;  after  which  the  relpondents  could  not  have  the  lead 
reafon  to  fufpecft  that  that  fum  had  been  uplifted  by  Innes  and 
Clark ;  but  the  moment  it  appeared  to  have  been  paid,  they  ad- 
mitred  that  this  fum  fhould  be  charged  againft  them. 

The  defender,  who  afFecfted,  that    flie  would   prove  fuperlntro- 
miflions,  was,  for  this  purpofe,  allowed  diligence  after  diligence, 
during  a    dependence    of  many  months.     Thele   diligences  were 
again  and  again  renewed,  and  the  defender  examined  every   mor- 
tal, who  flie  fufpecfled.  or   pretended  could  give  her  any  informa- 
tion, bur  without  efFe<5t.     At   laft,  memorials  were   directed  to  bejune  21 
given  in  upon  the  whole  caufe  ;     the  defender   would   not  comply  1765. 
with  this   appointment   without  a  plea,  and  it    coft   feveral  inrol- 
ments,  before  the  memorials  were  forced  into  procefs  ;  on   which, 
after    fome  other    procedure,    the  Lord    ordinary,    of  this    date,  Febr.  n, 
found,    "  That  the  purfuer  is  intitled  to  infift,  that  the  defender  ^7^^- 
"  Ihall  denude  in  her  favour,  infofar  as  the  /aid  purfuer  fijall  in-' 
*''  Jiru6i,    that  Innes   and  Clark  ivere  creditors  to  Plaids  ;     and  that 
"  Ihe  is  not  obliged  to  inftruc^l,  to   what   extent  Sir  Patrick  Dun- 
'*  bar  was  creditor  to  Innes  and  Clark,  his  authors." 

The  defender,  not  latisfied  with  this  interlocutor,  difputed  the 
petitioners  right  in  totum,  and  prefented  a  reclaiming  petition, 
founding,  inter  alia,  on  the  time  above  mentioned,  limited  by  the 
Tefling-adl,  for  entering  claims  on  the  forfeited  eftates ;  and  the 
petitioners  knowing  their  right  to  be  clearly  prior  and  preferable 
to  Lady  Caftlehill's,  vy?ho  had  only  the  right  to  the  renjerfion,  and 
intitled  them  to  an  immediate  decreet,  preferring  them  to  the 
money;  foreleeing  too  the  conlequences,  which  they  have  fince 
felt  by  experience,  of  entering  into  any  unneceflary  litigation  with 
the  defender,  and  aware  of  the  game,  which  they  believed  would 
be  played,  and  have  fince  been  elfedually  pradifed  againft  them, 
preferred  a  petition  on  their  part,  in  which   they  offered    to  find 

the 
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the  bcft  caution,  to  account  tor  any  overplus  that  might  be  found 

..  tXZ  to  the  punuer  and  her  hulhand.  or  v,hat  part    thereof 
.'       ev  ihall  be  found  intitled  to,  in  the  event  of  th.s  Procefs. 

An^rl    r  the  caufe  having   returned  to  the  Lord    ordniary    the 
A  ?^  r    no  wuhlUnding  Vhe  full  account  Ubelled,  and  produced 

S'hUr    and  the  v..hole  cnule.  with  the  account  and   vouchers 
wsleupon  remitted  bv  the  Lord  ordinary  to   Ludov.ck   Crant. 
ro.nakeu7altateof  the  accounts,  and   to  report  h.s  opmion  up- 
on the  obieaions  and  anfwers  thereto. 

The  defender,  however,  would   not  acquiefce  even    m    this  re- 

de  art  cl^of  thcfe   advances.     All  Ihe  adventured   to  do,    was 

foton   th      eport   for   fome   ti.nc    fro.n    being    approved,    a  ter 

1  vrn.e^avc  in  many  rcprclentations,  infilling,  that  Innes   and 

C    rk         d'  1      ;  t "oners AcU  to  be  charged  with  lundry    arfcle... 

fd;  which  c^echt'^had  not  been  given   Plaids,  either  n.  the  account. 

"'l^.d'a^S;  which  were  tour  in  nnn.bcr.    adV^rdcd  an  ample 
Jd  of  ittigation,  and  of  wluch  the  dcicnder   ava.led   hcrfelt^u. 
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the  full :  and,  although  the  petitioners,  from  the  caufes  before 
ijientioned,  defended  themfelves  at  an  evident  difadvantage,  a- 
gainft  a  perfon,  who  had  lived  at  the  time  of  the  tranfadions,  and 
having  got  pofleffion  of  Plaids's  papers,  was  minutely  informed 
of  every  particular;  yet,  as  to  the  fir  It  three  articles,  they  were 
not  only  totally  unfupported,  upon  the  part  of  the  defender;  but 
the  petitioners  were  lucky  enough,  to  difprove  them  iii  the  cleared 
manner. 

The  fourth  and  lafl:  article,  refpedled  the  rents  of  the  lands  of 
■Weft  Cannifby,  which  the  defender  contended  ought  to  be  charged 
againft  the  petitioners  authors,  as  having  been  intromitted  with 
by  them  from  the  1694  downwards  ;  but  this  plea  was  over-ruled 
by  repeated  interlocutors  of  the  Lord  ordinary  ;  and,  particularly, 
by  one,  of  this  date,  by  which  he  finds,  "  That  the  purfuers  arej"^^'^' 
'•  only  obliged  to  account  for  the  rents  of  the  lands  of  Cannifby, 
"  from  Whitfunday  1719,  in  refpedl  the  defender  offers  no  proof 
"  of  an  earlier  polTeflion  by  Innes  and  Clark,  the  original  truftecs, 
"  and  fhows  no  fufhcient  caufe  for  refting  upon  bare  prefumptions 
**  of  an  earlier  polTeffion." 

Againfl  thefe  interlocutors  the  defender  preferred  a  reclaiming 
petition,  in  which  fhe  not  only  infifted,  v/ith  refpeifl  to  the  rents 
of  Weft  Cannisby,  but  likewife  upon  the  other  articles,  only  one 
excepted,  namely,  the  6000  merks  bond,  which  flie  had  not  the 
affurance  to  introduce  into  the  petition.  And,  your  Lordlliips, 
of  this  date,  upon  advifing  the  petition  and  anfwers,  refufed  the  January  25, 
defireof  the  petition,  and  adhered  to  the  interlocutors  of  the  Lord  '769- 
ordinary,  reclaimed  againft. 

It  is  material  here  to  obferve,  that,  by  this  interlocutor,  it  was 
finally  adjudged,  that  no  polTeflion  or  intromiflion  could  be  made 
againft  Innes  and  Clark  on  prefumptions,  but,  that  they  were  no 
-  further  liable,  than  for  adlual  intromiflions  proved  upon  them  by 
pofitive  evidence ;  and,  on  this  fixed  principle,  the  caufe  having 
returned  to  the  Lord  ordinary,  the  defender  exprefly  offered,  and 
jnfifted  to  be  allowed  to  bring  a  proof,  that  they  had  pofTefTed, 
and  intromitted  with  the  rents  of  the  lands  of  Cannisby  from 
the  I  694. 

A  condefcendence  was  accordingly  exhibited  of  the  fadl,  on 
which  a  proof  was  granted.  The  Lord  ordinary  pronounced  fe- 
veral  interlocutors,  finding,  that  the  defender  had  not  brought 
.  D  a.".y 
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any  fufF.o-ent  evirlenrr.  to  prove  or  .   ttrua,  that  Tnnes  nnd  Clark 
had  polleau.nor  the  luuls  oF  Well  (lan.usby,    pr.or  to  the  d.lpo- 
fi-ion  in  favour  of  Sir  Patrick  Dunbar  m  i  7  i  y-  , 

Thelb  interlocators  the  acfenaer    brought  before  vour  LoraiT^ips 
Fcbnnrv  ..  Jn  a  fechumiug  petition,   which,   upon  anlwers.  was,  of  th.s  da  e 
•''°-       refufed-   and   your  Lordlhips.  at  the   fame  t.me    remitted    to  the 
LonOdmary    to  grant  warrant   for  infpeclmg  the   account-books 
aX?P       o7the  deceafecl  WUliam  Campbell,  late  ilK-ntl-clerk  of 
O    hndt    who.  it  was  alledged,   had  a^ed  as   fader  tor   provolt 
C      k     and  a  diligence  for  recovering  the  account-books,  and  oche 
^•ruingsof  one  AlxanderFral^^^^  deceafed" ;  and    as    the  defender 
nalfo   exhibition  of  certain  papers  in  the  hands  of  David  lo- 
h  an    the  petitioners  agent,  it  was   further  remitted  to  his   Lord- 
;;o  do    herein  as  he^hould  lee  caufe    as  well  as  to  hear  parti  s 
on  what   further   the  defender  condefcends  upon  and  offers  to 
proTe,  relative  to  the  intromilV.ons  of   Innes  and   Clark   with    the 
iforelaid  rents,  prior  to  the    17 '9-  ..  ,    , 

1  efo  the  defender  had  applied  for  exhib.cion  o  the  papers  m 
MLothians  hands,  he  had  already  got  Mr.  Loth.an  examined 
upon  oath,  who  had  deponed,  that  he  was  not  poHdled  of  any 
ppers  which  could  inu'ua  .he  poacilion  or  mtrom.llion  ot  InneS 
nnd  Clark  with  the  rents  of  Well  Canndby,  prior  to  the  7  ■  V-  The 
demand  therefore,  that  he  fhould  exhibit  the  pa,  ers  themlclves 
ariviicleponed  to  their  contents,  appeared  plainly  .ntendcd 
?or  delay.  Ts  every  Hep  of  the  proceedings  clearly  appeared  to  be, 
howeve  thepet.tioneJs,  rather  than  litigate  any  unnecellary  poin 
agreed  that  Mr.  Lothian  ihould  exhibit  the  papers,  which  he  did 
.cordingly  ;  and  It  appeared,  on  infpcaion.  that  they  did  not 
in  the  Itail,  tend  to  inllrua  any  intronullion  made  by  Innes  and 

^' The  defender  was  alfo  allowed  warrant  and  <1iliK;cncc  for  infpec- 
tion  and  recovery  of  clerk  Campbell's  papers,  -<»  'ho<<^  "  ^^^^; 
ander  Irafer.  The  papers  were  accordingly  '"M-;*^-';^"  [ J^ 
letters,  accounts,  and  jottings  were  recovered;  levcral  ^^.tnc  les 
^ere  alfo  cxamin«l.  and  the  proof,  both  written  and  parole,  b  - 
ine  reported,  the  Lord  ordinary,  after  memorials  were  lodged,  di- 
rcded  informations  to  be  put  in  on   the  import  ot    it  ;  and   your 

No^cn,..  ,,.Lor<llhi,.s.  upon  adviling  thereof,  of  this  d'^^^' F:-"" ";;';;;'"„ X 
.T70.  'lowing  interlocutor:  "  On  report  ot  tlic  Lord  Oardcnflon     ord- 


'*  nary,  and  having  advifed  intornntions  given  in,  the  Lords  find 
*'  the  purl'uers  accountable  for  the  rents  ot  tne  lands  of  Weft  Can- 
**  nifby,  for  crop  1709.  and  iubfequent  years." 

Againrt  this  interlocutor,  a  petition  was  preferred  on  behalf  of 
the  defender,  in  which  he  prayed  your  Lordihips  to  find,  that  the 
petitioners  were  accountable  for  the  rents  ot  the  lands  of  Weit  Can- 
nifby,  from  the  1694  to  the  1709;  but  this  petition  your  Lord- 
ihips refufed  without  anfwers. 

As  this  was,  in  effecft,  two  confecutive  interlocvitors  upon  the 
fame  point,  which,  therefore,  by  the  forms  of  court,  behoved 
to  be  final,  the  now  petitioners  were  hopeful  chat  the  caufe  was 
in  a  fair  way  of  being  foon  ended  ;  but,  m  this,  they  were  mif- 
taken,  for  the  defender  thought  proper  to  prefer  a  fecond  reclaim- 
ing petition,  upon  pretended  7te'w  evidence,  praying  your  Lord- 
ihips to  find  the  petitioners  accountable  for  the  rents  of  the  fore- 
faid  lands  of  Weft  Cannifby  from  the  1694. 

This  petition  was  appointed  to  be  anfwered,  and  accordingly  an- 
fwers were  put  in  thereto  ;  but,  before  advifing,  the  defender 
thought  proper  to  apply  by  petition  for  a  diligence,  for  recovering 
the  fteps  of  procedure  in  a  procefs  of  redudion  and  improbation, 
at  the  inftance  of  John  Cuthbert  of  Plaids,  againft  the  Earl  of 
Cromarty,  and  the  proceedings  in  a  fubmiflion  betwixt  the  Earl 
and  Innes  and  Clark.  This  diligence  having  been  accordingly 
granted,  and  the  writings  wanted  recovered,  an  additional  petition 
■was  thereafter  exhibited  upon  the  part  of  the  defender,  to  which 
anfwers  were  given  in  ;  and  the  whole  having  come  to  be  advifed, 
your  Lordfliips,  of  this  date,  pronounced  the  following  interlocu- February  28, 
tor:  "  The  Lords  having  adviled  this  petition,  with  the  anfwers,  'T?'- 
"  together  with  the  additional  petition  for  Alexander  Cuthbert, 
"  and  the  anfwers,  in  refpedl  of  the  new  evidence  produced,  find 
"  the  original  petition  competent  ;  and  find  the  purfuers  liable  for 
"  fuch  of  the  rents  of  the  lands  of  Cannifby,  due  betwixt  the  years 
"  i6v4  and  1709,  as  were  payable  by  the  tenants  who  (hall  ap- 
"  pear  to  have  been  in  pofTeffion  at  the  1709,  and  remit  to  the  Lord 
"  ordinary  to  proceed  accordingly." 

Of  this  interlocutor  the  petitioners  humbly  crave  a  review  ;  and 
thev  are  humbly  confident,  that,  upon  reconfidering  the  caule. 
your  Lordfhips  will  have  little  dilBculty  in  altering  the  fame,  and 
returning  to  your  former  interlocutors, 

Yotu: 


Your  Lordflilps  will  obferve,  that  the  rents  in  queftion,  from 
the  I  694  to  the  1709,  were  incurred,  and  (uppofed  to  be  due  prior 
to  the  right  granted  by  Ciulibert  of  PUids,  in  favour  of  Innes 
and  Cl;irk ;  lb  that  it  is  incumbent  upon  the  defender,  not  only  to 
inllruct  that  ib  many  years  rents  were  thm  relting  by  the  tenants, 
and  in  their  hands,  but  aifo  to  prove,  by  clear  and  pollcive  evi- 
dence, that  tbej'e  rents  were  actually  uplifted  and  intromitted  with 
by  Innes  and  Clark,  without  which  it  is  impollible  that  the  de- 
fender can  prevail  in  this  tjueflion. 

By  tiie  back-bonds  granted  by  Innes  and  Clark  to  Plaiils,  and 
by  which  they  were  to  be  accountable,  it  is  exprelly  declared,  that 
they  are  not  to  be  made  liable  for  omiihons,  but  for  their  aclual 
introfuifftons  onl/  ;  and  therefore,  it  is  not  even  fufficient  to  fi^ow, 
that  Innes  and  Clark  might  have  intromitted,  (was  that  to  be  fup- 
■jioled  in  the  prclent  quellion)  but  it  mull  be  proved,  by  politive 
evidence,  that  they  actually  did  intromit.  They  are  not  to  be 
•concluded  by  prcfumptions  and  conjectures,  in  oppofition  to  the 
highell  probability,  vi/.  that  the  rents  would  be  allowed  to  remain 
in  the  tenants  hands  from  the  i6(;4,  to  the  1709;  and,  indeed,  it 
is  ertablilhed  by  the  interlocutor  of  the  Lord  Ordinary,  of  the 
14th  of  July  176S,  and  lb  far  affirmed  by  your  Lordlhips,  that 
intromillion  was  not,  in  this  cafe  to  be  ellablilhcd  ag.iinll  Innes 
and  Clark  upon  bare  prefumptions. 

It  was  laid,  that  as  no  accounts  of  Innes  and  Clark's  intromif- 
fions,  under  their  hand,  has  been  preferved  and  pioiiuceJ,  every 
thing  therefore,  is  to  ht  prcfumcd  againil  them. 

But,  with  fubmillion,  this  is  a  molt  extraordinary  reafon  for 
fubjecting  the  petitioners  to  account  for  the  rents  in  qucllion.  If 
this  doctrine  was  to  take  place,  it  would  be  equally  good  to  fnb- 
je«ft  ihem  to  any  other  demand  the  defender  ihould  be  pleafcd  to 
make.  For  ought  that  the  petitioners  know,  Innes  and  Clark 
might  have  regularly  given  in  accounts  of  their  intromillions  to 
Cuthbert  of  I'laids,  and,  from  the  necetritous  ciicumllances,  he 
fl|)pears  to  have  been  in,  it  is  liighly  probable  that  this  was  the 
calc  ;  but  as  the  petitioners  are  lingular  iuccellbrs,  and  arc  not 
polltlled  o\  the  papers  of  Innes  and  Clark,  or  of  {'uthbert  of  I'laitis, 
it  cann<»t  l)c  expected  that  they  can  know  any  thing  with  certainty 
about  the  matter.  1  he  keeping  and  prefcrvingan  account  of  their 
intromillions,  was  not  a  cojiJUvjii  inipolcd   upon  Innes  and  Clark 

by 
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(  17  ) 
by  their  back-bonds,  nor  was  there  any  forfeiture  or  penalty  fli- 
pulated,  in  cafe  of  their  negleding  fo  to  do  ;  on  the  contrary,  it 
is  thereby  declared,  that  they  were  not  to  be  liable  for  omijjions^ 
and  they  could  only  account  for  their  intromifEons,  when  called 
vipon  for  that  purpofe,  and  there  is  no  evidence  that  this  was  re- 
fufed. 

The  fubjeds  that  were  conveyed  to  Innes  and  Clark,  were,  ift. 
The  fhare  of  the  price  of  the  lands  purchafed  by  the  Earl  of  Cro- 
marty, and  Interefl  due  thereon.  2dly,  The  fhare  of  the  price  of 
thofe  purchafed  by  William  Innes,  with  interefl.  And,  sdly, 
The  Lands  of  Weft  Cannifby. 

The  firft  of  thefe,  is  admitted,  on  all  hands,  never  to  have  been 
unuplifted,  and  was,  as  already  noticed,  the  foundation  of  a  claim 
Upon  the  forfeited  eftate  of  Cromarty,  and  is  now  the  fubjecl  of  the 
prefent  procefs.  The  2d  was  uplifted  by  Innes  and  Clark,  and  is 
admitted  to  be  a  charge  againft  them  ;  and  your  Lordfhips  have 
found  the  petitioners,  in  their  right,  accountable  for  the  rents  of 
Weft  Cannifby  for  the  year  1709,  and  downwards  ;  fo  that  there 
Is  not  the  fmalleft  reafon  to  doubt,  but  that  Innes  and  Clark's  whole 
intromiflions  are  already  fully  afcertained  and  accounted  for. 

It  was  likewife  faid,  that  the  petitioners  were  here  claiming  a 
debt,  and  that,  in  re  tain  antiqua^  lefs  evidence  was  required  to  pre- 
fume  the  payment  of  fuch  debt,  than  if  the  matter  had  been  more 
recent. 

But  this  is  a  miftake,  and  the  very  reverfe  is  really  the  cafe.  The 
prefent  a<5\;ion  at  the  petitioners  inftance  is,  for  having  it  declared, 
that  they  have  the  prior  and  preferable  right  to  the  money  in  que- 
ftion  upon  the  eftate  of  Cromarty,  and  the  beft  and  only  title  to 
receive,  uplift,  and  difcharge  the  fame.  The  defender,  upon  the 
other  hand,  as  having  right  by  progrefs  fo  the  back-bonds  grant- 
ed by  Innes  and  Clark,  is  endeavouring  to  eftablifli  a  debt  agauift 
the  petitioners,  in  their  right,  by  infiftmg  that  they  ihall  be  ac- 
countable for  the  rents  of  Weft  Cannifby  betwixt  the  1694  and  .  he 
1709,  in  order  to  extinguilh  and  compenfate  pro  taiito  the  debts 
due  by  Plaids  to  Innes  and  Clark  ;  which  debts  are  all  af'certam- 
cd  by  unexceptionable  documents.  So  that  the  matter  mult  be 
confidered  in  the  fame  light  as  if  the  defender  was  in  an  adion  a- 
gainft  the  petitioners,  for  their  accounting  for  Innes  and  Clark's 
intromiflions  in  terms  of  their  back  bonds. 

E  It 


,(     '8    ) 

It  appears  that  the  profeflcd  puipofe  and  Intention  of  the  pro- 
ccO'cs  railed  by  the  defender's  father,  John  Cuthbcrt  of  Cafllehill, 
was  to  call  the  pctitionef-  authors  to  account  for  their  intromif- 
fions,  in  terms  of  their  back  bonds;  and  it  is,  with  fubmilhon, 
inipollible  that  the  alledgcd  introiniihons  of  Innes  and  Clark  can 
be  ellablillicd  by  other  means  than  would  have  been  requifite  to 
found  the  defender  in  an  action  for  that  purpofe. 

Neither  can  it  aflord  any  argument  in  favour  of  the  defender, 
that  the  matter  has  become  ancient.  The  petitioners  authors 
could  not  bring  a  procefs  againd  themlclves,  to  account  for  their 
intromilhons  ;  they  were  only,  by  their  back-bonds,  to  render  an 
account  when  required,  and  were  to  not  be  liable  for  omif- 
fions.  And  although  the  defender's  father,  CaUlehill,  who 
had  right  from  I'laids  to  Innes  and  Clark's  backbonds,  as 
early  as  the  171.^,  brought  procefles  for  count  and  reckoning, 
yet  he  never  infilled  in  thefe  procefles,  but  allowed  them  to 
tlrop ;  and  if  any  difadvantagc  arifes  to  the  defender  by  the 
laplc  of  time,  it  is  the  fanlt  of  the  defender's  fatiier,  and  not  of 
the  petitioners.  But,  as  in  the  procellcs  which  the  defeniler's  fa- 
ther railed,  he  fpecially  concluded,  that  the  petitioners  autliors 
Ihould  only  account  for  the  rents  of  Well  Cannilby  for  the  crop 
171 1  and  downwards,  this  is  a  circumftance,  in  a  matter  where  the 
defender's  father,  who  could  not  mifs  to  know  how  the  faci  Hood, 
that  is  of  itfelf  perfectly  conclufive  againll  the  defender,  as  to 
Innes  and  Clark's  fuppofed  intromillion  with  the  rents  of  thefe 
lands  from  the  1694  ;  at  lead  it  ought  to  have  the  eilecl  to  oblige 
the  defender  to  prove  his  allegation  by  clear,  direct,  and  pofitive 
evidence,  which  he  has  not  hitherto  pretended  to  do. 

And  this  leads  the  petitioners  to  examine  the  circumflanccs 
condclcended  on  by  the  delcnder,  for  proving  his  alledgeance, 
ill,  That  the  rents  from  the  1694  to  the  1709,  remained  in  the 
tenants  hands  unupiiltcd.  And,  -dly,  that  the  lents  of  fuch  of 
the  tenants  in  that  period,  who  are  fuppcled  to  have  continued  in 
pulVctlion  after  the  1709,  were  then  intromitted  with  by  Innes  and 
Clark,  or  by  others  on  their  account. 

And,  I  ft,  with  refpc<fl  to  the  alledgeance,  that  the  rents  from 
the  1694  to  the  1709  remained  in  the  tenants  hands  unuplifted  at 
that  period. 

The  defender,  in  the  full  place,  refers"  to  the  proceedings  under 
the  fubniillion  with  the  liarl  of  Croiharty,  wherein  it  is  laid,  that 

Innes 
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Inaes  and  Clark,  in  the  anfwers  to  the  Earl's  counter-claim  for  the 
ward  duties,  aflerted,  that  John  Cuthbert  of  Plaids  had  no  pof- 
feflion  of  Mey's  eftate  in  Caithnefs,  from  which  the  defender 
would  infer,  that  Plaids  did  not  intromit  with  the  rents  of  the 
lands  of  Weft  Cannifby  prior  to  the  1709. 

But  when  the  fact  is  properly  flated  and  attended  to,  it  will 
clearly  appear  that  the  paffage  referred  to,  does  not  in  the  fmall- 
eft  degree  relate  to  John  Cuthbert  of  Plaids's  pofTefnon  of  the 
lands  of  Weft  Cannifby  in  his  own  right,  upon  the  decreet  of  di- 
vifion  prior  to  the  1709  ;  but  that  the  forefaid  palTage  in  the  an- 
fwers, was  only  a  repetition  of  the  defences  pled  by  Plaids  and  his 
curators,  in  the  procefs  of  declarator  after  mentioned,  raifed  againft 
him  in  1697,  at  the  inftance  of  Mr.  Roderick  Mackenzie  of  Prefton- 
hall,  for  the  behoof  of  his  brother  the  Earl  of  Cromarty. 

The  fads  refpedling  this  matter  are  as  follow:  That  the  Earl  of 
Cromarty  being  difappointed  in  the  acquifition  of  the  debt  due  to 
FroToft  Cuthbert,  Plaids's  granduncle,  formed  a  fcheme  of  pof- 
feffing  himfelf  of  materials  that  might  be  available,  if  not  to  con- 
quer, at  leaft  to  combat  and  poftpone  the  payment.  In  this  view, 
in  1696,  a  gift  of  the  ward  and  marriage  of  John  Cuthbert  of  1696. 
Plaids  was  obtained  from  the  crown  in  favour  of  Mr  Roderick 
Mackenzie,  the  Earl's  brother,  under  the  pretext  that  Provoft  Cuth- 
bert, who  had  apprifed  the  eftate  of  Mey  in  1694,  had  pafTed  a 
charter  and  infeftment  on  his  apprifing. 

This  gift  was  made  the  title  of  a  procefs  of  declarator  of  the  1697. 
ward  and  marriage  of  Cuthbert  of  Plaids,  at  the  inftance  of  Mr. 
Roderick  Mackenzie,  the  donator,  againft  Plaids,  and  his  tutors 
and  curators,  as  well  as  againft  the  tenants  and  pofTeflbrs,  nomi- 
nntim,  of  the  whole  lands  and  eftate  of  Sir  William  Sinclair  of 
Mey,  lying  in  the  fliires  of  Rofa  and  Caithnefs. 

This  procefs  having  been  called  before  Lord  CrofTrig  ordinary, 
on  the  1 6th  February  1696,  compearance  was  made  for  the  de- February  16, 
fenders  by  their  procurators,  who  ftated  defences  (recited  in  the  1698. 
copy  of  the  decreet  produced,  pages  5th  and  6th)  in  the  follow- 
ing terms:  "  Alledged,  no  procefs  at  the  purfuer's  inftance,  for  the 
"  ward-duties  libelled  againft  the  heirs  of  Provoft  Cuthbert,  be- 
**  caufe,  I  mo,  neither  he  nor  his  predeccjfors  ivere  ever  in  pof- 
^'  fiJT^o^  of  the  mails  and  duties  ^belled.  2do,  It  was  not  in- 
**  ftruded  that  the  lands  held  ward,  and  Cuthbert  being  but  an 

apprifer. 


(  20  ) 
"  arrrlf -  was  not  bound  to  know  the  original  holding.  ZUO, 
..  m  land,  are  not  ward,  In  Co  far  as  Provort  Dunbar  was  pub- 
.'  Ickly  inkkfmul  et  fmcl  with  IVovoft  Cuthbert,  and  his  ap 
'.  p  r  nt  heir  wis  major,  and  married  before  h>s  deceafe ;  and  thac 
«'  thSeftment  being  of  the  wliole  ward  lands,  d.d  exclude  the 
.'  .td  notwithllancling  the  minority  of  Cuthbert  s  he.r  ;  at  leaft 
..  he  ward-dutie.  cannot  be  acclaimed,  but  only  elfeinng  to  Cuth- 
•«  bcrts  own  apprUlng,  with  deduaion  not  only  of  Dunbar  s  pro- 
..  no  ion  but  hkewifb  of  all  the  other  comprifrngs  ed  w.thin  year 
..  and  da-  of  them,  they  having  by  the  acl  of  parhament  the  be^ 
••  nelk  ot  the  ^^id   mfcftment,  as  if  one  compnhng  had  been  led 

"  TLtdlttstow  the  nature,  both  of  the  donator's  claim, 
.nlof  th  aion,  which  having  come  to  be  adv.fed  m  pre  ence. 
decreet  was  pronounced  in  terms  of  the  hbel,  hndmg  and  d  cl    - 

nthefaid   deceafcd  Alexander  Cuthbert   d,ed  lail  velt  and   eafed, 
fell    ndb  came  in  his  Majdly's  hands,  by  reafon  of  ward,  by  de- 
ceafe   of  the   faid  Alexander  Cuthbert.    who  d>od  '"^1^=  \nonth 
(  i68f,  and  minority  of  John  Cuthbert  his  ap- 

parent heir  and  that  the  whole  maills  and  duties  of  the  laid  the 
hnds  tncc  the  laid  year  i68i.  together  with  the  rehef,  when  the 
frmcihouTd  happen,  did  belong  to  the  purluer.  as  donator  atore- 
faS  andalfohnding,  quoaJ  the  lands  lyn.g  w.thu.  the  Ihue  ot 
Rot'  tha  the  forefaid  gift  of  the  ward-dut.es  and  rehef  was  for 
^°c  behoof  the  faul  Mr.  Roderick  Mackenzie  purluer,  in  fo  far  a 
ex  end  d   to  the  cxpenccs  of  obtaining  and  declaring  the  gilt    and 

0  the  fum  of  2COO  merks.  and  bygone  annualrents  of  the  lane, 
rom  the^late  of  the  decreet  of  fale;  and  therefore  decerning  [the 
enan  s  an      pofillTors  therein  named,  of  the  whole  foref aid  lands 

n     I  eftate    ly  ng  within  the  Ihires  of  Rofs  and  Caithnels,  to  make 

men    inc   ddiverance  to  the  purluer  of  the  feveral  quantities  of 

vi  Vri    and   fums  of  money   libelled,  as  the  yearly   rent    of  the 

;    d  ward  bnds  ;  and  the  faul  Cuthbert    and  h.s  tutors 

1  delators,  (if  he  any  had)  for  their  interel  ,  ..  hav.n^K  '"'o.u^ 

X...///:.  an<l  that  for  the  faid  crops  and  years  above  Ipcah- 
cA  and  yearly  and  tcrmly  in  time  commg.  during  their  poffel- 
fiuus,  and  the  faid  Cuthbert.  hn  mmonty. 


C    2r     ) 


This  decreet  was  made  the  foundation  nf 
forthcoming,  .hich  was  afrerwrrds  XafnerK"."^"^  ^^'^''^^^  °f 
of  E..,nburgh  m  1708,  at  the  inl  nee  of  fv  a'^'^r n  '^'  ^^^'^ 
brother  Lord  Cromarty,  to  which  procerfpij;;  "'^''"  ^S^^"«  ^is 
party,  decerning  the  Earl  to  make  forthrL  '^''"  """^  "^^f^e  a 

of  the  fums  in  his  han<ls,  due  to  p,,  r^"^  ''  '^^eaonha))  out 
fufficient  to  fatisfy  and  pay  Preftonh;.!!  ^  f  ."""f^  ««  would  be 
iave  upon  Plaids.  ^  ^     '"^"onhaJl  the  claims  he  pretended  to 

Thefe  decreets  of  declararnr  an^  f    .t 
on   by   the  Earl  of  Crom  r  "    n   th°e  f '°  r '"/  "^'"^  ^"""^^d  up- 
h-  and  Innes  and  Clark,  "^ciuner-ctimr?  '"'"■^^°"   ^^^-'^ 
/^«/.  the  fums  due  to  Plaids  by  the  Ear    T^  compenfating  pro 

of  Mey.  ^    "^  ^^^^'  as  purchaler  of  the  eOate 

To  this  counter-claim,  anfwers  or  nh;..^- 
part  of  Innes  and  Clark,    n  wh  ch  they-'re  ^T  ^'^^"  '"  °"  ^he 

been  formerly  made  in  the  forS  pro'e/s'oTV  T '^'^"^  ^'^^^  ^-^l 
marnage,  in  the  following  terms  '^Tr'''''''°^  ^^^^^"^  and 
;;  the  counter-claim  are  founded  upoIthelTt'T^  ^hree  articles  of 
*'  ward  and  marria'^e  •  an<l  r».Z^   7  ^^^  of  voung  Mr.  Tohn's 

;■  gift  do  fall,  the  d^crWt^fol twtr  W'  '"""^  ^°'^^'  '^  ^h" 

quence.     But  fo  it  zs,   that  a  tthTfime'f  tT  T"  /^"  ^"  ^°"^- 
"  were  not  at  the  Sovereign's  di  pofa  Ih         ^'  ^l    '  '^'^'  cafualties 
"  m  ih  far  as,  long  pno°r  to  the  J  r;    ^     '  ^^  '^"^^  ^-^'•^  f"'J. 
"  charter  in   favours  of  the  llJe  EarMv'^T/''''   ^"^^  ^^'^ed    by  a 
"  was  even    prior  to  ProvoftCuhh.,/'      7'^'^^^  "«"^  ^^^o,  wh.ch 
"  voft  Alexander   Dunbar  Is   puM^,  ^'^^f  ?'  .  And,  .do,  Pro^ 
ment.  long  prior  to  Provoft  Cuthb  rtl'd"   ''r  '"  ''^^   ^=^'^  ^^"e- 
voft   Dunbar's  deceafe,   h.s  he     waVX-      .^"'  ^''°^'  '^^°- 
and  IS  l.vmg  to  this  day.     So  thaMt  h.  7'"^   ""'^    '^^J"^. 

always  full,  the  cafualty  ofward  ,L  '"^  ''^'^^"^  the  fee  4as 
"  And  thus  the  title  bein^  null  rh.  k  "^^''"age  could  not  fall. 
;;  many  null.ties  of  tl  C  dec  eetrt^''^  "^^^  "°^  '^P^^^  ^le 
of  declarator  of  the  Lords  of  fffion^^'T  ^'^^"P^"'  «"-, 
••  rution  before  the  fteriff  nf  L  1  ' ,  ^""^  ^^^  other  of  coniH- 
"  hall  the  donator'sinftan!e°    ^'^^"^-S^,  at  my    Lord    P^. 


heir, 


..  He-.,  no.  proven. .  3<io  '^^'^^  °^'^,^':^^^ 
"  ^''■•'"f  "  n',.'!;;;,,":!   ",o'  "rrV,r;oImc,«ed  ...a,,  by  lus 

;- -r  ;:rT^  .c.^.  «^.^^^^^^^ 

"  The  decreet  otciecar^^^^^^^  ,^  ^^       ,,^3 

..  fcqacnce.  ,-^^'^'  ^  ^^J'^'f  Cpomurty  Nvas  Cuthbert's  debitor, 
«'  medium,  that  the   Km   *^^^  ^[°;"'[^^\.,,,,^  and  therefore. 

..  and  that  he  was  poadlor  of  ^^^^  J^J^^^^^^'d  vhich  uas  not 
"  regularly.  Cuthbc.c  ought  to  l^-^ j^^^^""^;''  ,  decreet,  as  to 
..  done,  norcouldh^moncybe    .Un   aw  y   by ^^^   ^^^^^^^^^   ^^^^ 

.<  him  cntu-cly  n//.r  ^hos  \^ ''^ '''',' ^ ^^^   repelled  ;    and  then 

::  ^i^X^^^^^^^:^-  --"  -"'  -- 

..  As  to  the  objec-lions  "S^"'  ^/^  "^^^^  ^1  ,„*^"„;\|,e,eon,  the  dc- 
..  creet  of  declarator  .s  Jl~-f;^,',f::'o;"t,'.j/ which  .111  a,,- 
:^r:ti-'<?o:"'l°:,erclTt:elf.     Sono  .gardcan  „..  he 

c,:;no'o^:Sng  .o  ,h ..».;.  ao...,.  -nte^^'-v;  ■:;:' 

«as  founded  upon  the  '-'-^l:'  '  f'^^^^^  ,°  ,.  jrfenccs  which  had 
"'"'•  ;'"',  r,;;r  ::::e;r:;n  whlh  tLera.d  decree,  procee.,..., 
'''T,[a;^r,he  i  1  ue'  which  Ihev  alle.!,cd  occurred  agau.ft  that  c  e- 
""   ,      T  e   anwersot    ol.jea.ons    before   mentmned,    made  by 

s  «^-'' f-r  ^l.::;«'  t;!:r:;r  ni- 1  «f;:c;:'^,r "-::' 


of  the  defence  m  1098,  and  obtaining  of  the  declarator,  as  that 
was  pleaded  as  a  reafon  why  the  decreet  was  null,  and  could  not 
be  pronounced  ;  and  this  is  likewife  clear  from  Lord  Cromarty's 
anfwer  to  thefe  objedions  before  recited  ;  it  is  therefore  out  of  all 
fight  to  pretend,  that  Innes  and  Clark,  by  the  forefaid  anfwers  or 
objedlions  to  Lord  Cromarty's  counter-claim,  did  aflert  that  Plaids 
had  no  pofTeflion  of  the  lands  in  Caithnefs,  prior  to  the  1709,  or 
that  this  can  be  held  as  evidence,  that  the  rents  of  Weft  Cannifby 
remained  in  the  tenants  hands  down  to  that  period. 

At  any  rate,  the  alledged  non-poflefrion  of  Plaids  could  only 
refpedt  the  period  prior  to  the  date  of  the  forefaid  decreet  of  de- 
clarator, or,  at  moft,  until  his  majority  in  1702,  when  Lord  Pre- 
flonhall's  right  to  the  ward-duties  ceafed.  But  what  hindered 
Plaids  from  uplifting  the  rents  of  Weft  Cannifby,  which  fell  due 
after  his  majority,  down  to  the  1709,  the  date  of  the  firft  difpofi- 
tion  to  Innes  and  Clark  ?  He  was  then  confefledly  in  ftraitened 
circumftances  ;  and  when  he  had  a  title  to  poffefs  thefe  lands,  it 
will  not  be  prefumed  that  he  would  negledl  to  do  fo,  and  fufFer 
the  rents  to  remain  in  the  tenants  hands.  He  certainly  had  as 
good  a  title  to  poflefs  betwixt  his  majority  and  the  date  of  his  dif- 
pofition  to  Innes  and  Clark  in  the  1709,  as  Innes  and  Clark  had 
to  poffefs  upon  that  difpofition  after  the  1709;  and  the  defender 
has  not  been  able  to  aflign  any  good  reafon,  why  Plaids  flaould 
have  allowed  the  rents  to  remain  in  the  tenants  hands,  when  his 
circumftances  required  his  uplifting  them,  and  when  he  had  a  title 
fo  to  do. 

It  has,  indeed,  been  fald,  that  it  was  not  to  be  prefumed,  that 
the  tenants  would  pay  their  rents,  efpecially  after  being  cited  in 
the  procefs  of  declarator  at  Preftonhall's  inftance. 

But  this  muft  appear  a  very  extraordinary  reafon  why  the  rents 
preceeding  the  1709,  fhould  have  been  allowed  to  remain  in  the 
tenants  hands.  As  the  decreet  of  declarator,  at  Preftonhall's  in- 
ftance, for  Lord  Cromarty's  behoof,  contained  a  perfonal  decerni- 
ture  for  the  mails  and  duties  againft  the  tenants,  it  was  certainly 
a  good  title  for  uplifting  the  rents  prior  to  Plaids's  majority  in  the 
1702,  and  as  his  Lordfhip  had  likewife  a  title  to  the  rents  of  the 
reft  of  the  eftate,  in  virtue  of  the  decreet  of  divifion  i  696,  the  pre- 
iumption  would  be,  that  he  likewife  uplifted  the  rents  of  Weft 
Cannifby,  at  leaft,  during  the  years  of  Plaids's  minority.     But  as 
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the  forefaid  decreet  of  declarator  was  limited  to  Plaids's  minority, 
it  iViU  remains  to  be  accounted  tor  by  the  defender,  why  the  rent* 
were  not  uplifted  by  Plaids  after  that  period. 

It  hath  been  urged,  tliat  the  faid  decreet  of  declarator  was  in- 
trinfically  void  and  null  :  But,  tlie  petitioners  do  not  well  com- 
prehend the  meaning  of  this  obfervation;  for,  if  that  decreet  was 
iniulficient,  for  uplifting  the  rents  pnor  to  Plaids's  majority, 
much  lefs  could  it  have  l)een  any  bar  to  Plaids's  uplitting  the  rents 
after  his  majority,  to  which  it  did  not  extend.  If  the  defender 
means,  that  this  decree  intcrpclled  the  tenants  from  paying  any  rents 
at  a//,  either  prior  or  poderior  to  Plaids's  majority,  it  mull  have  been 
equ  dlv  good  to  interpel  them  from  paying  rents  to  Innes  and 
Clark,  who  were  in  no  better  cafe  than  Cuthbert,  their  author  ; 
and,  confequently,  if  none  were  either  paid  to  PrcUonhall,  or 
Lord  Cromarty,  the  rents,  not  only  ot  the  lands  of  Weft  Can- 
nisby,  but  alio  of  the  whole  of  the  rell  of  the  eftate  of  Mey  ac- 
cording to  the  defender's  argument,  remain  in  the  tenants  bands 
to  this  day. 

The  next  obfeivation  upon  this  head  on  the  part  of  the  defender, 
is,  "  That  no  mortal  could  have  any  title  of  intromillion  'till  the 
*'  2ift  of  February  17  lo,  when,  and  no  (boner,  the  decreet  of 
"  divifion  was  extrncltd  by  Innes  and  Clark,  to  compel  xXiO.  tenants 
"  to  pay  their  rents."  Hut,  this  obfervation,  when  examined,  will 
appear  to  be  perfcdlly  inconclufive,  contrary  to  the  Xa^X^  and  to- 
tally infignificant.  It  proceeds  upon  the  fuppollil,  that  the  cxtraifl 
produced  by  the  defender,  was  the  on/y  extract  that  was  taken  of 
the  decreet  of  divifion  1696;  and,  alio,  that  without  an  extratft 
of  that  decreet,  no  rents  could  be  recovcrcil  ;  and  that,  therefore, 
the  rents  muil  have  remained  in  the  tenants  hands. 

But,  in  the  firll  place,  it  has  been  already  ihown,  that  there 
was  a  title  in  the  pcrfon  of  Prcllonhall,  to  recover  the  rents, 
prior  to  Plaitls's  majority.  And,  2tlly,  fuppofing  the  extraift  in 
pioccfs,  to  have  been  the  only  cxtracfl  taken  out  of  this  decreet, 
how  docs  this  prove,  that  the  rents  of  the  lands  of  Well  Cannif- 
by,  from  the  if'>V4  to  1709,  remained  in  the  tenants  hands?  The 
decreet  of  tlivifion  gave  not  only  a  title  to  the  lamls  of  Well  Can- 
nisby,  bat  alfo  to  the  whole  ellitc  of  Mey,  not  puichalied  at  the 
roup;  and,  if  it  iliall  be  luppoled,  that  no  mortal  had  a  title  till 
lebruaiy  1710,  when  die  extradl  in  procels  appears  to  have  been 
taken  out,  then    it    mult  follow,  that    Lord    Cromarty,    who,  by 
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this  decreet,  had  the  greateft  part  of  the  eflate  in  Caithnefs  al- 
lotted to  him,  allowed  the  rents  to  remain  in  the  tenants  hands, 
from  the  1 694,  to  the  time  when  this  extrad  was  taken  out. 
This  is  the  natural  conlequence  of  the  defender's  obfervation  ; 
for,  olherw-ife,  if  it  fhall  be  fuppofed,  that  another  extradl  was  pre- 
viouflv  taken  out,  that  extrafl,  by  whomever  taken,  gave  art 
fo7/a/ title  to  the  rents  to  all  concerned  in  the  divifion  :  and,  as  it 
does  not  appear,  that  any  compulfitor  was  uled  againfi:  the  te- 
nants, for  payment  of  their  rents,  pofterior  to  the  1709,  it  there- 
fore cannot  be  prefumed,  that  any  would  be  neceflary  preceeding 
it.  And,  were  it  material,  it  appears  from  the  difpofition  before 
mentioned,  in  January  1 7 1  o,  that  Innes  and  Clark  were  fpeci- 
ally  affigned  to  the  decreet  of  divifion  ;  and  this  difpofition  bears, 
that  the  writings  relative  to  the  halll  prcmifl"es,  were  delivered  to 
them,  conform  to  inventary,  which  mull  have  included  an  extract 
of  that  decreet,  and  fhows,  that  the  extract:  in  procefs,  was  not 
the  only  extra6l  that  was  taken  out.  It  likewife  appears  from  the 
decreet  of  modification  and  locality,  at  the  minifler's  inftance,  in 
June  1708,  that  Plaids  was  known  to  be  both  proprietor,  and  in 
pofi^efijon  of  Weft  Cannisby,  as  he  is  called  as  a  defender  in  that 
procels,  under  the  title  of  Poilwner  of  Cannisby. 

But  it  is  unnecefiary  to  detain  your  Lordfhips  any  longer  up- 
on this  branch  of  the  caufe,  as  you  muft  be  perfedly  latisfied, 
that  there  is  not  the  leaft  ground  or  probability  for  fuppofing, 
that  the  rents  in  queftion  for  1 6  years  back,  remained  in  the  te- 
nants hands  unuplifted.  Indeed,  any  thing  will  be  prefumed,  ra- 
ther than  that  the  rents  remained  unuplifted,  during  the  long  pe- 
riod between  the  1694  and  the  1709,  a  fuppofition  extravagant  in 
jtfelf,  and  which  rebels  againft:  all  credibility. 

If  therefore  the  petitioners  have  been  able  to  fatisfy  yourLordfhips, 
that  there  is  neither  evidence  nor  probability,  that  the  rents  between 
the  1694  and  the  1709,  remained  in  the  tenants  hands  unuplifted, 
efpecially  as  there  were  lo  many  perlons,  who  had  a  title  to  re- 
ceive them  during  that  period,  the  interlocutor  complained  of, 
which  finds  the  petitioners  "  liable  for  fuch  of  the  rents  of  the 
"  lands  of  Weft  Cannisby,  due  betwixt  the  years  1694  and 
"  1709,  as  were  payable  by  the  tenants  who  Ihall  appear  to 
"  have  been  in  polTeffion  at  the  1709,"  will  fall  of  courfe  to  be 
altered. 
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And  tills  leads  the  petitioners,  in  the  fecontl  place,  to  examine 
the  grounds  and  circumflances,  upon  which,  according  to  the  pe- 
titioners apprehenfion,  yonr  Lordlhips  proceeded,  when  you  pro- 
nounced the  forefaid  interlocutor,  which,  if  adhered  to,  would 
ftiil  involve  the  petitioners  in  a  great  deal  of  litigation. 

For,  aIthoup;h  ic  has  been  al'edged  by  the  defender,  that  three 
of  the  ten  perlons,  who  are  faid  to  have  been  tenr.nts  in  the  lands 
of  Weft  Cannisbv  in  the  1 694,  viz.  Patrick  Swannie,  Donald 
Williamlon,  and  William  T'lnnet,  continued  to  be  tenants  in  the 
1709,  w!u-n  Inncs  and  Clarlc  entered  into  pollcnion  ;  yet,  even 
up")n  that  iiappifitlon  there  is  not  the  lealt  velligc  of  evidence 
from  the  procefs  of  fale,  what  were  the  particular  rents  payable 
by  thefe  fuppofed  tenants  in  the  1694  ;  for,  Sir  James  Sinclair  of 
Mey  having  hindered  the  tenants  of  his  Caithneis  eftate  from 
fwearing  to  their  rents,  it  appears  from  the  proceedings  in  the 
procefs  of  fale,  that  the  method  fallen  on  tor  af(;ertaining  the 
rental,  was,  by  holding  Sir  James  as  confelled,  upon  a  rental 
given  in  by  the  creditors,  wherein  the  lands  of  Cannisby  are  claf- 
i'ed  in  with  other  parts  of  the  eftate,  and  ftated  at  a  general  rent  ; 
Co  that  this  matter  would  in  this  view  be  utterly  inextricable. 

In  the  next  place,  the  petitioners  do  deny,  that  there  is  fulTi- 
cient  evidence,  that  any  of  thofe  perfons,  who  are  faid  to  have 
been  tenants  in  the  1694,  continued  to  be  tenants  till  after  the 
1709  ;  their  being  of  the  lame  name  is  not  fuiTicicnt  evidence  of 
the  faci  ;  and,  indeed,  it  would  leem,  from  the  accounts  and 
jottings,  recovered  from  among  Clerk  Campbell's  papers,  to  be 
afterwards  noticed,  that  the  torefaiil  three  tenants  could  not  be 
the  fame  with  thofe  of  the  like  name,  who  were  faid  to  have  beea 
tenants  in  the  i<^94,  as  there  is  no  mention  in  any  of  thefe  jot- 
tings and  accounts,  that  they  were  tenants  prior  to  the  i  709  ;  but, 
on  the  contrary,  they  thereby  appear  to  have  been  counted  with 
.^  as  tenants,  whofe  polUdion  commenced  pnwr  to  that  periotl. 

Great  llrefs  was  laid  by  the  defender  upon  Ibinc  ot  the  ac- 
counts or  clearances  with  the  tenants,  recov^-rcd  tiom  amongft 
Clerk  Campbell's  papers  ;  and,  it  was  laid,  that,  in  thefe  clear- 
ances, the  arrears  due  by  the  tenants  are  regularly  dated;  and, 
in  fcvcrals  of  them,  the  ol I  rculs  are  dillinguilhed  fiom  thofe  of 
later  years,  from  which  the  defender  concludes,  that  thcl'e  oU 
rcjlt  were  arrears  of  aa  ancient  dale,    of  which  a  feparatc  account 
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had  been  kept  from   the   rent  of  later  years,  and  that  Campbell 
had  been  uplifting  arrears  of  a  long  Handing. 

But,  in  the  firft  place,  the  petitioners  will  be  pardoned  to  fay, 
that  the  conjedure  is  extravagant.  Upon  the  fuppofition,  that 
thp  rents  had  been  owing  by  the  tenants,  as  far  back  as  the  de- 
fender is  pleafed  to  fuppofe,  which  has  been  already  Ihown  to  be 
without  any  real  foundation,  it  cannot  be  believed,  that  two  ac- 
counts would  have  been  opened  with  the  tenants,  one  for  the 
years  falling  due,  pofterior  to  the  commencement  of  Innes  and 
Clark's  right,  and  another  for  the  arrears  of  former  years ;  as  the 
right  was  equally  good  for  the  whole  rents,  either  bygone,  or  in 
time  coming  ;  fo  it  is  inconfiftent  with  common  fenfe,  to  fuppofe, 
that  they  would  not  have  made  a  regular  application  of  the  mo- 
ney they  received,  to  exnnguilh  the  rents  that  were  due,  and  that 
they  would  never  have  applied  a  payment  to  the  rent  of  a  later 
year,  if  former  years  were  due. 

But,  in  the  next  place,  when  the  accounts  and  clearances  re- 
ferred to,  are  attentively  examined  and  confidered,  the  defender's 
conjedure  will  appear  to  be  perfedly  groundlefs,  and  that  thefe 
accounts  prove  the  very  reverfe  of  what  he  is  here  pleafed  to  fup- 
pofe. 

The  clearances  referred  to,  are  upon  one  paper,  printed  in  the 
appendix  fubjoined  to  the  defender's  information,  beginning  on 
p.  ^th,  and  ending  on  p.  8th.  This  paper  bears  date  the  25th  of 
Odlober  1716,  and  relates  to  the  following  fix  tenants,  viz.  Peter 
Swannie,  Donald  Williamfon,  Thomas  Dunnet,  Matthew  Dunnet's 
relid,  George  Mouat,  and  Donald  Lyell. 

It  begins  with  Peter  Swannie,  and  contains  a  memorandum 
with  refped  to  him,  in  the  following  words : 

"  At  Seater  the  25th  day  of  Odober  1 7 1 6,  Compted  with  Peter 
"  Swannie  in  Wefter  Cannifby,  and  he  paid  money  for  five  OdoS 
"  of  Land,  Martinmas  1712,  1713,  1714,  and  17x5",  at  9  1.  4  s. 
*'  2d.  and  the  vidual-rent  at  7  bolls,  2  firlots,  for  crop  17 10, 
"  1711,  1712,  1713,  1714,  and  he  refts  yet  the  farm,  crop  1715", 
*'  and  the  current  crop  17  16,  and  the  enfuing  Martinmas  debt, 
*'  whereon  1  granted  receipt,  allowing  what  he  paid  to  the  mi- 
*'  nirter." 

This  memorandum  fliows,  ift,  that  Peter  Swannie  had  then  compt- 
ed for  and  paid  all  he  owed  preceeding  Martinmas  171 5  retro  to  the 
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17  10    the   time  of  Ins  etitry.   and  was  reftlng  his  viaual-rent,  or 
farm."  crops  17  .5  and  i  7  >  ^>.  «>«!  th.  enluing  Marnnmas  debt    or 
mon^v  reit  .7.6.      2dlv.  h  is  perfeclly   clear  that  th.s  behoved  to 
be  the  fi.  ft  clearance  with  Swannie.  as  (  lerk  Campbell  s  authority 
from  Provol\  Clark   to  uplift  tiie  rents,  was  no   earlier,  as^appcars 
bv  the  letters  produced,  than  April  i  7  ■  i  ;  and  your  I  ordlh.ps  will 
panicularly  attend  to  this  clrcumftance.  that,  in  all  the  numerous 
ott.nps     and   accounts  which    have    been   recovered  from  among 
Clerk    Campbell's    papers,    and  printed    in  the  torela.d  appendix, 
there  is  not  the  leall  mention,  that  any  rent  had  been  due  by,  or 
uplifted  from,    Swan^e.  prior  to  the  year  17  10.  which,  as  Camp- 
bell feems  to  have  been  very  attentive   in  keeping  accoums  o    the 
rents  due  bv   the  tenants,  and  received  by   hmi.  would  not   have 
been  omitted,  had  he   received  any    rents  previous  to  that  period. 
This  laft  oblervation  applies  equally  to  all  the  other  tenants  mea- 
tioned  in  the  forcfaid  clearance.  ,      r      r  •  1 

Your  Lordihips  will  oblerve,  that  betwixt  the  forefad  memo- 
randum, and  that  which  refpeds  the  next  tenant  Donald  \N  'HKim- 
jon  there  is  interjeaed  an  account  printed  in  Itahcks  wh>ch  is 
admitted,  and,  indeed,  appears  from  the  face  of  it  to  have  been 
afterwards  interiecle.l  by  cle.k  Campbell's  (on.  This  account  de- 
bits Peter  Swanme  with  the  farm  cops  ,  7  i  5,  i  7  16  a'u  1  7  ,  7, 
'tnd  after  eivim?  credit  for  a  payment  made  to  Campbell  himleit, 
makes  a  balance  againll  Swannie  of  15  bolls,  and  i8  1.  b  5.  of  mo- 

"'tIic  next  memorandum,  in  the  foref.id  paper,  relates  to  Donald 

WiUiamfon.   and  IS  >n  the  following  words: 

"  Donald   WiUiamfon  labours  3  fdm  (/.  r.  farthing)  for  Martin- 

"  mas  1712.   I7«3.    '7M.     '7<5.   and   1716.  and   pays    J  i  hi  s. 

"  money    J^nd  9  bolls  viaual ;  he  only  rdls  Martinmas  debt  17  15. 

"  awl    13  bolls  old  reds,   and  the  farm  17 '5    and    1  7  H),  allowing 

»'  what  he  paid  to  the  miniller."  ,  ,  „rn-       r 

It  is  as  plain  as  any  thing  can  be,  that  here  Donald  Wiliamfoii 
is   faid  to  be  comptcd  with  tor   the  -uhoU  years    of   his  pollefTion, 

be-lnniiiR  at  Martinmas  17  12;  »nd  that  befules  the  money-renc 
due  at  Martinmas  I7'5.  and  the  viaual-rem  crops  1715  and  1716, 
he  owed  13  bolls  of  arrears  for  the  immediate  prcceeding  years  ; 
and  accordingly,  in  the  interjected  account,  the  13  hoUs  of  old 
,cl\5  arc  fiill  lUiod,  and  then  follows  the  rem  for  tlic  years  17'^ 
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anc!  171(5?  but  it  would  furely  be  a  moil:  abfurd  conAruc^ion  of 
the  words  ot  the  forelaid  memorandum,  to  iuppo/e  that  rhefe  re'ls 
related  to  other  years  than  thole  for  which  he  is  there  laid  to  have 
poflefTed. 

The  next  memorandum  relates  to  Thomas  Dunnet,  and  is  in  the 
following  words  : 

"  Thomas  Dunnet  for  5  oS.o's  for  Martlrmas  17 12,  1713^ 
"  1714,  and  1 7  15,  at  9  1.  4  s.  2  d.  and  the  vidual  at  7  bolls  2  fir- 
"  lots,  for  the  firfl:  three  years,  and  for  an  oiEio  more  for  171'^, 
•'  1714,  1715,  and  1716,  and  rells  only  6  pecks  of  vidual  for 
"  bygones,  and  the  farm  of  5  odo's  for  crop  17 15,  and  the  haill  of 
*'  3  tdin  {i.  e.  farthings)  for  I  71  6,  allowing  what  he  paid  to  the 
•'  minider." 

The  natural  and  plain  import  of  this  memorandum,  like  the 
former,  is,  that  Dunnet  was  compted  with  for  the  rent  of  five  odos 
for  Martinmas  1 7  1 2,  1 7  i  3,  1 7 1 4,  and  1715,  at  9  1.  4  s.  2  d.  of 
money,  and  7  bolls  2  firlots  of  vidual  for  the  firlf  three  of  thefe 
years,  and  for  the  rent  of  an  06I0  more  for  the  year  1713,  17  14, 
17  15,  and  1716,  and  was  refting  of  bygones,  including  the  crop 
17  15,  only  fix  pecks  of  victual,  together  with  the  farm  or  vicftual- 
rent  of  5  o<51os,  for  crop  17  15,  and  of  6  o(?los  for  the  1716;  and, 
accordingly,  the  interjedled  account,  with  refpedl  to  this  tenant, 
is  ftated  in  that  manner. 

It  is  farther  to  be  obferved,  that  the  fix  pecks  of  arrear,  is  not 
flated  m  the  memorandum  as  old  refts,  but  only  under  the  gene- 
ral name  of  bygones,  and  yet  thefe  fix  pecks  are  ftated  under  the 
name  of  o/J  rejis  in  the  interjeded  account,  which  clearly  Ihews, 
that  old  reft s  and  bygones,  were  underftood  to  be  fynonimous  terms, 
and  that  no  more  was  thereby  underllood  than  the  refls  of  the 
years  which  the  tenants  were  then  fpecially  accounting  for. 

The  next  memorandum,  in  theforefitid  paper,  relates  to  Matthew 
Dunnet's  relict,  in  the  toUowmg  words  : 

"  Matthew  Dunnet's  relidt  laboured  5  odlos  for  Martinmas 
"  1712,  1713,  1714,  1715,  and  paid  9  1.  4  s.  2  d.  and  7  boHs 
*'  2  firlots  victual  for  crop  1710,  171 1,  1712,  1713,  171^.,  17IJ', 
"  and  I  716,  and  ftill  refts  four  bolls  fix  pecks  vidua!  for  old  farm^ 
"  and  the  farm  17  15  and  1716. 

The  fame  obfervation  occurs  v^'ith  refped  to  this  memorandum 
as  to  the  former,  that  here  the  arrear  plainly  ariies  from  the  rents 
preceedmg  the  17 15,  and  is  accordingly  fo  flatcd  in  the  interjeded 
_  ,_  H  _  accouatj 


,nt    .-Uhrefpea  to  her,  umleAlK  tklc  of  ./J  r.7?. -Neither 
account,  vMtli  reipcci  tenants  who  are  faid 

,his  "--"X.?;';'-'  ''"'^"  ''•  "'  s       Ir  name,  do  not  appear  a- 
to  ha«c    poffcirea    n  the  l694,    »*  <  ,      y  „»     f^y  ,„ 

1'';::,^:":"'!::  vt;r;het;  tea,  a„a  „ot  t,o»  .nts  c-  ,ears 

«liich  were  not  Ipccfica  m  <!«:'"■  ,        f  ^  „  ,,,15  „.o- 

Thc  memornnaum  l^toV"™""",,^  a  «cl  a,  thofe  telatlve 
„an,  aocs  furcl.c,-  ''^-"'V  '°"j  \'^^Uve  been  tenants  in  ■(..;4. 
to  tl,e  three  tenants,  «ho  are  f' '^  °  '"^^  °;  ,,,^5,  polVelV.on,  and 
„as  httenaed  '-  -»-;  ',  .."on'  ,i  l^aa,  arif,n|  from  the  ac- 
this,  joinea  »,th  th.  "''''"(.,„,,,,•,,  .hentlVlves,  is  eonv.ncmg 
ZTonH  tCTefant  ntemiota  Snthis  pa,.r  of  clearances,  had 
l^;::,U.mon  prior  to  the>.arst;e^ 

;l;:rr;o^SVrer^tUaa,roanaccotrntofthepa, 

"«""  "rv-'7  re''a;','er  n'Zl;,  d^bit  ana  creait,  bet.ixt 
Accovchnj^ly.  ^'^^^'^^^^^ »  ^     ,,    .     which  is  printed  on  p.  4.  "^  ^^e 

'^'^^%TX;r'c:i;;;       C;:Sdcb.L   hin..clfw.ththe   rents 
ters.     In  wIjkU    accouw^  .',-,-,     ,71;     171.1,  and  17 15,  and 

ofWelUannillo;  orO,eyea,     ,,.-,W...     7^1.    ^,^^^,^,^^ 

takes  credit  for   :';V   ■  ^  "■  ^'!„„„,,,i„i„,  the  lime,"  and  "hicli 

;.m  e'^Ia^  rX'rrtvitL^-S".".""  -■-.  <o  ba..  been 

^'t^U  S:l;.^irn'il--"n,,  iil«.i<^  «Ves  credit  ..rthe  tol- 

'°^U;i:i;fof  rent,  due  bv  the   tenarrts      1.     V.  .^  M-)-^ 

;;,■/•  paiiiculir  account.  // 

■'■'"'<>»"-'- '"r^w'un:n,:^iat:i:i-^°?°^ 

duccd,  nur  lb  u  accuuntcd   tor  nuN>  amiihu^:, 


(  31  ) 
amiffing  when  all  the  others  appear  to  have  been  fo  carefully 
preferved  ;  however  your  Lordfhips  will  not  much  wonder  that 
this  fhould  be  the  cafe  when  you  are  informed,  that  the  above  ar- 
tide  of  refts  exadly  tallies  with  the  amount  of  the  balances  arifinff 
due  by  the  tenants,   as  flated  in  the  forefaid  paper  of  clearances 


Peter  Swannie 

Donald  Williamfon 

Thomas  Dunnet 

Matthew  Dunnet's  relidl 

George  Mouat         .  .  '.      1;     2     o         12   1 


B.  F.  P.  Money 

JS  o  o  18     8 

29  I  o  22     2 

17  3  2  22     2 

19  1  2  00 


B.  99     o     o     L.  75  10     2 

This  is  demonftration,  not  only  of  the  conftrudlon  put  by  the 
petitioners  upon  what  is  called  old  rejls,  but  alfo  that  thefe  refts 
did,  and  could  only  apply  to  the  year  17 12,  and  fubfequent  years 
for  the  rerts  of  which  Clerk  Campbell  charges  himfelf  in  the  fore^ 
faid  account,  and  at  once  puts  an  end  to  the  forced  conjectures 
and  ftramed  inferences,  with  which  the  defender  has  hitherto  at- 
tempted to  miflead  the  court.  For  as  Clerk  Campbell,  in  the  fore- 
faid account,  does  not  charge  himfelf  with  reRs  of  any  kind,  but 
only  with  the  rents  of  the  lands  for  the  years  1712,  171^  714 
and  171^,  fotherefts,  for  which  he  takes  credit,  cannot  poffibly 
apply  to  any  other  years  than  the  years  contained  in  the  charge. 

The  defender,  fenfible  of  the  force  of  this  evidence,  has  endea- 
voured to  take  off  the  attention  of  the  court  from  it,  by  obfervin^  ^''-  P"  " 

t^r    ^  ^lf"r^^  ^''l^'f,  °^  ^'■'■^^'•^'  ^^^^^   i"   the  forefaid  account 
betwixt  Clerk  Campbell  and  Provoft  Clark,  was  the  only  arrear  tha 

nrehetl  l^"  "'^''  5"^'  ^<^?«^«^^/  (^^  is  faid)  muft  com- 

prenend  the  arrears  preceeding  the  1709. 

clefk  C.^nK°n'  '7  farther,  it  is  quite  incomprehenfible  how 
17  ^  .n7f  t/'""  ^'  ^"PP°^'^  '°  ^^  ^^^'"g  ^"-^^'^  °"t  of  the  rents 
in^'/  u  u  .  '1''^"^  y^^'"'  ^^'^  ^'■''^^'"s  flue  of /o,wr  years  the 
s  peS"' b';'r  '."""\^"^°  ^^^^  account.i-The  f^ppofitLn 
h.Pn  ?^  "^1^^  ^""^  '^^^  "-^'^  abfurdity,  like  many  others  has 
been  endeavoured  to  be  maintained  in  this  caufe.       ^  ' 


As 


of.  M  no.  ru,,po  e  ch«      ^  -^  J;;;'^;.!   Uf^L  <He  t.  :.,„.s 

,.„  we,.e  re,noved    or  a      no,  a„uar^  ^^^^^^^^^^^P^^^  ^^__    ^^^^^,,^ 
t:,:r,tre^"f'eofU.n.n,o..e.p.,.uW^^^^^ 

c";'^.r?.^r::LT?=n;':A^ciLu.,b«w«nc.c..,4 

and  the  1709-  1      notice  of  an  alleJgeance  re- 

Un.ay  however  be  f  ^^^^   Jj^^  t'^:;%  be  nuroduced 

pcated  >n  former  P'^P"^'/;^^^  ^'     ,  .e^-^^^Qlon  before  menc.oncd 

i;z;"  :h:^s  ^  a^.^?;  ^^^  --  -^  -'-^'  ^-  ^^'-^  '^' 

claim  thele  rents  fron^  l"""/!"^^^;  :;;,\  •,  .oi-rtion  Is  not  evidence. 
But,  .n  theh.ft  Pl^«-.^^^^j3^;";^'^,  e  next  place,  k  .s  a  gVofs 
if  he  had  really  made  1  .  ^^^^•, '"  ^  ^^"^f  Well  Cannilby  VVo-a. 
n^iaaketo  lay  that  he  ^-^'^^^^^j^'^  ^^^^  f,,h  th.ng  appears 
1694  to  1709.  from  l--^;";;_,^''^^t.med  were  not  ra.s  at  all. 
1,0m  h.s  cla.m.  ^l;;^;^;*;'^^^^  '^\  /ompenlation.  founded  upon  the 
but  certam  al  edged  g^""'*^  °^^  ^(  ,^,^  ward  and  marriage 

decreet  of  ^^-1^,^ -;^f  ^  J^^^^  3^^^  ot  the  whole  lands  and 
of  I'la.ds,  the  a  ledged  >=^'  ;.' ^  .^^  J  j,  j,^  Cuthnels.  to  whi  Jv 
cllate  of  Mcy,  lyng  •"  ^^^  f  ^''%^*  ^.^^/^^f  Lord  I'reaonhall.  k 
the  Earl   had   -;i-';';  .^['f  ^V^,,^  ^^        ,0  claim  the  rents  of  the 

'Tul^o^l^y  f  n  the  ;  68..  as  havn,g  been  perionally  m- 
whole  ellate  or  ivicy  loppofition  nupoai- 

zr"''\ :;;',  ;i  r" r,  ,u  n^a,  ".crva,. 'l,.  .  no  v... 

blc  ;    and  >ct  this  n  uu  i  c       i »  ^-    j     parties  couki 

in  the  defender's  cbtervat.on.  .  '^f  .  . '\^;^y,,,,,  ^  Tould  not  be 
,,.e  been  ^k1  to  ^-^  nu..rmt.     .  .th  ^    rent  ,  ^ .      ^  ^^^^  .  ^  ^^ 

Innes  ^"^..^^'^'^.^V  ^^  '»'-   ^' l^^'  Prcaonhall's  m- 

the   procels   o    ^^[l]^^^^^^^^  ,[,,,  ,he  Earl  poJ/ljf.J  th.  .va,d- 

■{^^Kar^mc:   "^  made  .n  the  proccls,  as  appears  trom  an  cxt.ad  of 
thi  decreet  of  forthcon.ing  m  ^^^-  ^,^.,^.,^   ,,^,   petitioners 

n,ai^:^'l^^:f^xr;;:^Jcf::l;u,«.a..nL..v- 


.     ,  •  u  1^.  laO  reclaiming  petition,  viz.  an  unfigned  blot- 

defender   with  l^skftreclai^^^^^^^^^  .^j  ^^^  ^^^^^^_ 

jed  fcrawU  without  a^date,   fcored^^.^^  ^^P  ^^^^        ^^^^^^^^^^ 

led  on  the  back,      ^^f^'v/  ^^^  ^.^awl,  fald  to  be  referred  to  in 

«  /«'^^^«^^^^^'";^'    i^lt^e  writings  are  holograph   of  Plaids  ;  but 
It  was   faid   that     ^e^^  J/       §        „^^   obvious.     Plaids's  #r- 

fuppofing  ^^»^','"''  \he  .ffertion  of  the  defender  in  his  nght, 
::^raCedt  eatbuf  r  debt  or   claim  againft   Innes    and 

^•tthe  f..e  time^^  tr^.;^:^^'^^^ 
^ith  the  letters  m  procefs,  --^  J>J  J  ^^  ^.^  compofing,  as  they 
„ot  of  his  band-wuang  no.  nde  ^^_^^  ^^^^^F  ^^^^  ^^^^  ^^_ 
are  not  wrote  m  ^he  tirlt,  Dut  i  i  ^^  ^^^  ^^^^^  ^^ 

^^°."^'  ^'t^tnes  at/cTa^  com^^^^^  to  every  probability,  and 
evidence  that  Innes  ^n^i '^la     ,  .^  ^     -^^^  the  rents  in  que- 

to  the,evidence  already  ftatedintr^^^^^^^^  ^^^^^^  ,gainft  Innes 

""Trr^  mr:!  peddoners  to  produce  the  holograph  jot- 
and  Clark.     Were  tne  p  ^hey  can  do)  of  money  paid  by 

,ing  of  ^-"-^i^rtu  The  vouch  Jrs  whereof  are  now  a-miffing 
them  to  and  for  ^J^^^^' °"^       .       ^^^uld  be  confidered  as  creditors 

^^^  M^tr"  c^d  bi^po^S  evidence,  itis  believed  thedefend- 
to  Plaids  for  fuchdeb^^^^^  ^^  ^^^^^^^  ^^^^ 

er  would  not  lilten  to  It.  ^    vouchers  them/elves,  the  money 

^^"'•^^^'^^CK  owed  the-  And  acco/dingly,  upon  the 
fo  paid  could  not  be  aiiow  ^^       ^jj^^  ^j.^  petition- 

defender,  objeaion    you    L^^^^^^^^^  ^^^,^^  ^^  ,,,  be- 

ers  a  debt  of  P  aids  s,  p  j       ^      ^     notwithftanding  thaC 

"f  t^frt^inTb"™  Pl.i^h^d'bee,.  formerly  produced,  ncc 
rn^lTthlr^b'^iffion  w..^.  Came*  ^^^^^^^^^  <^^^  ^^^^  ^^„. 

not  difcover  that  they  can  ,aoncd  to  fay,  that  they 

prefentquea.on;  and  ""ejj""';.  ^^^.^  as  evidence  of  debt 
'"'"ttTftft*!  "a  rthffi;ftt.ting,  viz.  the  ■•  double. 
;^X»atl^  fot  to  the  E,rl^of  Cromarty."  .t  makes  no  men- 


tjon  of  Inncs  and  Clark',  intromiir.ons  in  any  n.ape.  Althourrh 
the  raper  ,s  conce.vcd  ,n  a  very  clamorous  ftile,  yet  it  is  voTd  of 
found  anon  ,n  tad.  and  the  allegations  of  it  a;e\broIutely  di^l 
r  oved  by  the  wru.ngs,  and  otlier  evidence  in  proccfs  ;    and  i t   s 

0  erv.ble.  that  .t  is  equally  clamorous   againil  Calliehi  1,  the  d 

th    h    IT"/'"'^""'    'I'l  '"^''  S'^^  ^"  aflignation  from  Flaids  to 
Iback-bonds   granted    by  Innes   and  Clark  ;    and  indeed  Cftle- 

1  .11    eenis  to   be  the  ch.et  objed   of  that  complaint.     It  appears 
clearly    from    the   evidence    in   procefs,     that    very    confiderab  e 

'»ad   been   advanced   to  Plaids,  and  for  J)is  behoof;  and    c' 
not  unpon.ble  that  Plauis  was  provoked  that  he  was  not  contm   ed 

Lr  rh'T  ;?     7l!  T'r-    -'^  ^   """^'^^'  '^'  n«t-ith(landing      is 
la    that   the  bulk  ot  h.s  funds  have   hitherto  not   been  made  ef! 


fcaual. 


_    and  C  ark,     i     it  is  to  be  taken  as  evidence  of  Innes  and  Clark'<: 

withrh-e   HI       "''"'f'  ^^  ''^'^"'^"^  ^°  prove' their   introm  itn. 
with  the   debt  owing  by  the  Earl   of  Cromarty,    which     with  tic 
.uereft   thereof  to  1714,  is   therein  charged   aV^w'j  b^      . 
f.om  the  Larl  ;  and  it  muft  alfo  be  held  to  prove,  that  they   ha 
nuro„„„ed    and  we,-e   chargeable  with  the  6000  merks  con  ained 
the  bond  of  prov.fion  to  Piaids's  wife  before  mentioned,  altho  "gh 
tnat  bond  was  never  delivered  to  Innes   and  Clark,  and  is  Hill  ou 
Handing   as  a   debt   alleging  the  dlate   of  Skelbo.     And  indeed 
from  pcrudng  the   accounts  contained   in  the  forefaid  paper    it  is' 
cvKient  that,  make  them  who  will,  they  mud  liave  been  made  out 
very  much  at  random,    or  that  the   pcrlon   who   made   them  out 
mud  have  been   very  ignorant  of  the  real  fituation   of  the  fundi* 
which  were  conveyed   to  Inncs  and  Clark,    becaule.  in  theic  "c 
counts,  the   money   received  from  William   Innes  for  Ulbder      I 
flatcd   at  .879  I.  whereas,  even  the  defender  himfelf  is  for  ed  to 
admit  that  it  did  not  exceed  ;ooo  1.  '"'ecu  to 

It  would  appear,  from  what  is  called  Propo/:,ls  for  raurjy  in 
the  double  information  fent  to  Lord  Cron.ifty,  that  ^"^,Z 
was  to  convey  the  whole  to  the  l£arl,  or  a  truft'ec  for  hi '  behoof 
upon   h..  LurdHnps  advancing  a  lum  of  money  to  PI  a  id^  and 

Tccurity 


fecurlty   for  another  fum  for  behoof  of  his   f^3^<yT.^<..  .    • 

.he  vi.w  of  making  ,h.  propofal.  go  the  b'Lct  dt^ic  wouU 

:k  At:  will  t::^z  rs^  Z^:'^j:s:  r 

The  defender  fays,  that  in  all  the   deeds  above  mentioned    ta 
ken  from  Plaids.  Innes  and  Clark   are   fpecially  affi.ned    ,  oi  on 
^  to  the  current  rents    but  alfo  to  bygones,  which  he  fays  Js  a" 
tir^'stnt'  ''-''  ----i-^yaone  rent,  then  ^^Ji^ 

prfv^nt^igaSncT.  ^^^"^'  ^'"  °"^^^  ^  ^^^^  -^^  -  ^^^ 
2do,  The  deeds  themfelves  are  above  recited;    and  it  is  plain 

nf?.  t;   }"^  are  conceived  in  the  common  and  ordinary  ftde 
of  fuch  deeds :  and  mdeed  the  claufe  referred  to  refnp^TrhP  i 
ettate  of  Mey  as  contained  in  the  appnfings      And^  ""^'^^ 

3tio,  The  firft  deed   bears  date  in  Auguft   1700'.    c,  .1,.. 
terra's  rent  of  that  crop  had  become  duf  at  th  \UitLday  pT 
ceedmg  ;    and  therefore  thefe  deeds  mi^ht  with  IrllT  ^  ^ 
have  affigned  Innes  and  Clerk  to  rents  thfn  duTwitC  KSnl 
thaj^one  farthmg  of  crop  1708,   or  any  prece;dmg  crop  IT  if 

The  petitioners  are  therefore  humbly  perfuaded  that  your  Lord, 
fhjps  will  be  of  opm.on  that  the  defender  can  receive  no  aid  in 
this  queflion  from  the  new  produdion  ;    but  that  the  caufe  ftands 
precifely  where  it  did  when  you  pronounced  the  interlocutors  b 
fore  mentioned,  of  the  2c,th  of  November  and  i8th  of  December 

And  upon  the  whole,  that  it  will  appear  to   your  Lordfi^Inc 

'n'lr°J"  ^"^  ^^r  ^^'"2  ^^^^'-^  legal  evidenceTn  this  ca^e To 
eaabh&a  claim  of  debt  againft   the   petitioners,  upon  a  count  of 

loT  .\      K     ''  '  ^"PP°^'^  intromiffions  with  the  rents  in  queftion 
from  the  1 694,   ,n  terms   of  their   back-bonds  before  memioned' 
that  there  is  not  even  any  circumftances  condefcended  on    Xch 
create  a  pre/u^pt^on,  or  even  a  y?^;,.W.«,   far  lefs  that  can'amoun 
to  a  proof,  that  they  had  intromitced  with  thefe  rents     ^  the 

contrary, 


•    1       u.^n  rlearlv  lliown,    that  the  rents  in  queftlon 

without   pay.ng  any     -    '  "^^  '  unuplifced   >;hen  fo  many  pcrfons 
allowed  to  rcma.n  m  their  hanUs  u      i  ^^  .^j-^j^^ 

had  a  thle  to  rcce.vc  [ -j^^  ;;;ti:;,L,  «ot  only  Preftonhall, 

But  further.  ^-'»1  ''   ^/^Y^^;;;      .ul  of  maUs  and  duties.  agau^tUhc 

obtained  h:s.!ecreet  of  declarator  ana  rea  of  the  cUate 

tenants,  no.umim,  oi  ihcic    '»"''^' "^  ^['^'j  Cromarty  in  his  right, 
of  Mey,  whkh  decreet  entitled  »^'"^;;^^^7;;;^[°;.„,/ri^         n.fno- 

-"^fVau;Xt's:o.;:rSbe:;^f  c^      -  -- 

i,,r,  and  is  admuted  m  ^^^^^^  P^^'^f '  J^  tjup^rs  afterwards  to 
il>ieas  ^vh.ch  theabciongedtol   .d^.  a   a^  ,,,om.lhons 

liive   taken  a   j;YH<r;a/  dilciiaigt  tiom   i  ^-i*  => 

l::;;^minions  thatever.  f-f  f ll^.;;;-  ;;';;;,  ,,„,.  ,.a  an  nn- 
3aiy,  Plaids  h.miel  .  «f:-^;^V\Smd  Ik  appeal  too  to  have 
doubted  title  to  uphft  the  rent.  "^^^^'^  T  „.„-^,  /  funpohng  that 
been  in  neceQitous  <^"-^";;;^  '"r^he  c  a  to  "l  ntri  muted  wuU 
„eith.Preaonhall  -^\^:;^:^:'J::Lcry  ihUhng  that 
any  of  thde  rents,  .t  is  '"^P' '  ^^^'^  !^  ,      pj^js  h.mlclf.    And 

could  be  got  ot  then..  -^,"'^^^.  J^^^^^^  appears   from  the 

thatPhiids  xvas  m  P°'^^^^  V  !u  t  o  th  lb,  end  of  the  min.Ucr 
....erect  of  augmentat.on  -;^;  -;  '  ,^  .^'.^^.^t'^oned.  U.  that  pro- 
of  Canmfby,  dated  i  Kh  Jul     7      .  Portioncr  of  Can- 

cefs  he  is  called  as  a  dcfcndc  .   ml      the  t  tic  ^^  ^.  _^^  _ 

nilby.  b.  the  rental  g.ven  ml  K  nd  a  e  i^  ^^^^.^^^^  ^^^^^^  ^^^  ^^^^ 
and  part  ot  tne  a.pcnd  s  >^^'^^'^7  '*"'',  ;,/ p^aiiVrm  of  them, 
then  known  to  l,c  both  P'^P'"^;^'  "' ;\,;'\  j,We  date  of  the  d.f- 
H.C.  ,tio.  that  tl>;-[---; --,  X  .  :i  :o  lnt.om.lhon  there- 
lH>fu.on  to  bmes  »»^» ^'l^^,';-.'*'  'J  "  ,  ,  Cxumaance  of  there  bcmg 
: tr  r!i^i.ni;c  a^^:^^^^  .tun.s  recovered  .om  am.. 


,f  riho  alcears  from  thefe  accounts 


rri  V  ramnbell  (who  appears  from  thefe  accounts 
tl,e  papers  of  Clerk  Campb^^^^^^  of  any  intromiflion  pnor  to  the 
to  have  been  abundantly  ex  aj^^^^   J ^^^^^^^  ^^^.^   other   material 

i7io:    and  when,  ^  "'^^^i^hert  of  CaftlehiU,  the  petitioner  s  ta- 

circumftance,    that  John  Cutbbert  «tj^  ^^^  back-bonds 

he"  who  got  a  conveyance  m  the  y^ear^ 1 7^^|, ^   ^.^ 

granted  by  l--/^^p^,,^^;';,:es  of  Innes  and  Clark,  "-    -^  -- 
,732,  agamft  ^be  reP^e^^  ^^^_  ^^^^.^  ^ntromiffions    on 


and   Sir  Pa- 


?„;%g-"''  <'-  "P'*rfr<heir  ■„    omHIions,  only  concluded 
„l\  Dunbar,  "  ^'^"'^ '^.f ^  w  ft  Cunnisby,   for  Cr.p  ^7..  --^ 

tr:>rmi'3;Krrs^oftc.u„d. «...  feu  a.  p... 

to  the  date  of  their  right  ia  .709. 

rents  ef  Wejl  Cannisbyjrom  ths  loy^  * 
According  to  Juftice,  &c. 


April  2  j-.  1 7  7 1 . 

ANSWERS 

FOR 
ALEXANDER     CUTHBERT,     Efq; 

TO 

The  PETITION  of  Mrs  Elifabeth  Dunbar,  lawful 
daughter  and  univerfal  difponee  of  the  deceafed  Sir  Pa- 
trick Dunbar  of  Northfield,  and  James  Sinclair  of  Du- 
ran,  Efq;    her  hu{band,    for  his  interefl:. 


IR  James  Sinclair  of  Mey  being  incumbered  with  debts,  his 
eftate  was  brought  to  a  judicial  fale  in  i  ^94,  when  the 
greatefl  part  of  it  was  purchafed  by  the  Earl  of  Cromarty, 
for  behoof  of  the  heir  of  the  family  ;  but  as  the  reiidue  of 
the  eftate  did  not  find  a  purchafer,  what  remained  unfold  was 
parcelled  out,  and  divided  among  the  creditors,  in  proportion  to 
their  debts. 

Alexander  Cuthbert,  provoft  of  Invernefs,  being  of  the  niimber 
of  thefe  creditors,  his  interell  was  produced  in  the  ranking ;  but 
he  happened  to  die  pendente  procejfu.  His  nephew  and  heir,  John 
Cuthbert  of  Plaids,  was  an  infant  at  the  time ;  and  Provoft  Cuth- 
bert's  intereft  was  ranked  for  its  proportion  of  the  price  of  the 
lands  purchafed  by  Lord  Cromarty,  and  the  lands  of  Wefter  Can- 
niftjy  allotted  to  that  intereft  in  the  divifton  of  the  unfold  lands, 
not  in  name  of  any  particular  perfon,  but  of  Provoft  Cuthbert's 
reprefentatlves  in  general. 

That  the  tutors  or  curators  of  John  Cuthbert  did  not  intromit 
with  the  rents  of  thefe  lands,  is  certain,  as  will  appear  from  the 
fequel ;  and  it  is  admitted,  that  they  did  not  receive  from  Lord 
Cromarty  the  propcTrtion  of  the  price  of  the  lands  purchafed  by 

A  him, 


him  for  which  Trovofl:  Cuthbcrt's  rcprcfcntativcs  were  ranked  ;  a»- 
thac'dcbc  was  claimed  by  Mrs  Jean  Hay,  the  widow  ot  Ciuhbcrc 
of  ClalUchiU,  upon  the  late  Earl  of  Cromarty's  torteicure,  as  a  debt 
affecting  that  ellate ;  and  the  claim  was  ruUaincd  by  judgement  of 

this  court.  ,        ,  ,     , 

From  the  tutorial  accounts  ic  appears,  that  the  tutor  had  never 
atrained  polTelhon  of  the  lands  of  Cannilby,  nor  had  any  mtroniil- 
fion  with  the  rents  of  thefe  lands.  Lord  Cromarty  rctamed  that 
ran  of  the  price  for  which  the  debt  due  to  I>rovoll  Cuthbert  s  re- 
prefentatives  had  been  ranked  on  his  purchalc  ;  and  as  I'rovoll 
Cuthbert's  infant  heir  was  the  only  perfcn  who  could  have  a  title 
ro  intromit  with,  or  difcharge,  the  rents  of  Cannilby,  thefe  were 
allowed  to  remain  in  the  tenants  hands,  trom  the  i  694  to  the 
1709:  and  fevcral  of  the  tenants,  ponciror,  ot  thele  lands  m  the 
I  694,  continued  in  pofTefllon  of  their  refpcclive  farnis  down  to  the 
17C9,  and  for  feveral  rears  thereafter,  in  good  credit,  and  made 
punctual  payment,  both  of  the  current  rents,  and  any  arrears  they 

were  owing.  ,  .         .  .-  n         a 

John  Cuthbert  of  Plaids,  the  heir  and  rcprcfentativc   oi  rrovolt 
Cuthbert  his  granduncle,  being  naturally  tacde,   weak,  and  indo- 
lent, and  in  that  rcfpea  improper  to  be  intruded  with  the  manage- 
ment of  his  own  affiirs ;  and  being  at  the  fame   time  incumbered 
with  fome  debts,  for  the  payment  of   which  provilion  behoved  to 
A.3..5..T09be    made,  was  prevailed  upon,  by  deed    of  this  date    to  grant  a 
fadory  to  Robert  Innes  of  Mondole,  and  Alexander  Clark    one  ot 
the   bailies  of  Invcrn'efs.  whereby  he   conftifite  them      his  very 
"  Iiwful  fnJlors,  nclors,  and  fpcciol  armij-karcrsjor  lueJJIiu^,  lutro- 
"  vuttiu'/iiUb,  and  receiving,  all  debts  and  iums  of  money  what- 
"  li.->ver    and  others,  any  manner  of  way  due   and  addebted   to 
"  lilm  whether  heritable,  real,  or  moveable;  particularly,  and  but 
"  prejudice  of  the  forefaid    generality,    the   tollowmg  articles. 
T/;    \Vliatfumswereduetohim   by   the  Karl   ot   Cron.arty    and 
Sir  lames  Sinclair  of  Mey ;  alluding  to   the  debt  anectmg  the  c- 
llate  of  Mev,  and  ranked  upon  the  price  ot  that  part  ot  the  ellate 
which  had  been  purchafcd  bv  Lord  Cromarty.     zJly,  ^\  hat   was 
due  by  the  tenants  and  pollelfors  of  Cannilby ;  which    your  Lord- 
Ihips  will  obfcrve,  could  only  mean  an.l  intend  the  bvgone  rents 
for  crop  1708,  and  prccedings,  as  it  had  no  relation  to  the  rents 
of  any  after  years,  but  allcnarly  thofc  that  were  then  rellmg  owing 
by  the  tenants  ot  Cannilby }  and  as    again  cxprciled    in   an  atte. 
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cl'aufe  of  the  fame  deed,  all  fums  of  money,  and  others  whatfoe- 
ver,  any  manner  of  way  due,  rejlhig  and  hukbted  to  the  /aid  John 
Cutbbevt  by  all  and  e-uery  one  of  the  abo^je-dcftgned  debtors  and  te- 
nants. 

Of  the  fame  date,  Innes  and  Clark  granted  backbond,  obliging  Aug.  15.1709 
them,  their  heirs,  executors,  and  fucceffors,  to  makejujl  count,  rec- 
koning, and  payment,  of  ivhat  fums  of  money  they  fjjould  happen  to 
recover  "from  all  or  any  of  the  above-defigned  debtors  and  tenants,  by 
"  'virtue  of  and  upon,  the  aforefaid  right ;  deducing  always,  and  al- 
"  lowing  in  the  firft  place,  all  and  whatfoever  debts  they  fhould 
"  happen  to  procure  right  and  title  to,  due  by  the  faid  John  Cuth- 
"  bert  to  whatfoever  perfon  or  perfons,  with  all  neceffary  and  con- 
"  tingent  charges  and  expences  that  they  fliould  happen  to  deburfe, 
"  and  give  out,  in  the  faid  affair;  nvith  a  competent  falary for  their 
"  oiun  pains  and  travel  in  negotiating  and  managing  his  faid  affairs; 
''  thereby  declaring,  that  what  debts  Ihould  be  acquired  from  any 
"  of  the  creditors  of  the  faid  John  Cuthbert,  which  they  fl^.ould 
"  pay  and  purge  by  his  own  effedls,  any  compolition  which  they 
"  might  happen  to  procvire  upon  fuch  payment,  the  fame  Ihovild 
"  truly  and  effectually  redound  and  be  communicate  by  them  to 
"  the  faid  John  Cuthbert  himfelf,  and  his  forefaids." 

Innes  and  Clark  do  not  however  appear  to  have  ever  ferioufly 
intended  the  fair  execution  of  the  trufl  they  had  thus  undertaken. 
Their  private  alTairs  were  then  derange,  and  a  fum  of  money  was 
what  they  had  immediate  occafion  for.  In  this  view,  as  the  fub- 
jecls  particularly  above  mentioned  were  moft  likely  to  anfwer  that 
end,  or  to  be  a  fund  of  credit,  they  eafily  perfuaded  the  poor 
weak  man  to  execute  an  aiTignment  of  the  premilles  in  their  fa- 
vour. 

Accordingly,  by  deed  of  this  date,  proceeding  upon  a  falfe  and  Oci:.  2 1.1709,.  ■ 
affedted  narrative  of  its  being  granted  for  onerous  caufes.  Plaids 
fold,  difponed,  and  affigned,  to  them,  their  heirs,  &c,  the  appri- 
fings  which  he  had  againfl  the  eftate  ofMey,  with  all  right,  title, 
or  intereft,  he  or  his  predeceffors  had  thereto ;  and  particularly, 
but  prejudice  of.  the  forefaid  generality,  any  fliare,  part,  or  por- 
tion, of  the  faid  eftate  of  Mey,  allocate  and  fet  apart  for  the  fi\id 
John  Cuthbert  by  the  Lords  of  Council  and  Sefhon  in  the  decreet 
of  fale  of  the  fame,  paffed  in  the  year  169  ,  and  the  fecurity  given 
therefor  by  George  Earl  of  Cromarty,  or  ivhoever  elfe  -was  the  pur- 
chafer^  principal,  annualrents,    and   penalties,   therein   contained, 

with  - 
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V  iih  the  lands  of  F.aaor  (by  nuaakc  for  Wcfter)  Cannifby,  in  the 
ilni-c  of  Caithncfs,  allb  clclUnatc    by  the  faid  Lords   tor  a  part  ot 
the  payment  of  the  funis  contained  m  the  forelaid  appnfings,  with 
the  mails  and  duties  thereof,  bygone  and  to  come. 
Od.31.17co.      This  alfo  was  qualified  by  another  backbond  ot  the  lame  date; 
whcrebv,  upon  a  recital,  that  the  fame  was   only  a  trull  put  up- 
on them  by  the  faid  John   Cuthbert,  m  order   to  Jatisjy  and  pay  bis 
debts,  and  nuvuv^c  bu'afnrs,  vpon  the  terms  and  conditions  under -ivrit- 
ten,  they  bound  and  "obliged   them,  their  heirs,  &c.  to  viakejujt 
count,  reckoning,  and  payment,  to   t/jc  /aid  John  Cuthbert,    his   heirs, 
&c    ofanyfum  or  funis   of  money,  which   they,   or  any  ot  them, 
Ihould  receive  from   any  pcrlbn  by  virtue  of  the  dilpofition  and 
ri<rht  before  mentioned  ;  provided,  that  out  of  the  hrll  and  readieit 
ot- any  fums  of  money  arifing,    or  to  be  received,  they  are  allowed 
to  retain  in  their  own  hands  as   much  thereot,  as  will  completely 
latisfy  and  pay  them  all  and  every  ckbt  and   lums  ot  money  due 
by  the  faid  John  Cuthbert,  alreaily  fatisfied   and  cleared  by  them, 
or  which  they  Ihould  have  fatisfied  and  cleared  thercatter,contorm 
to  the  rights  of  the  faid  debts,  to  be  granted   by  his   creditors   to 
dicm;  and  likewife  for  all  Ihms  advanced,  or  to  be  advanced,    to 
John  Cuthbert  himfelf,  or  to  be  e.xpetuJcd  in  reco^'enng  and  making 
'effectual  the  Jubjec'hdifponed,  and  for  their  perlonal  charges,    and   a 
competent  falary  for  their  own  pains.     And  by  this  backbond  the 
trullecs  became  further  bound  to  bring  thejuhjca  of  the  Jorejaid  ap- 
priMs  a^rcwijl  the  faid  eJJate  of  Mey,  -with  irhat  enfued  thereupon    to 
a  period  and  conchijion,  by  a  friendly   agreement   icith  the  Larl  oj  Lro- 
viarty,  betivixt  the  date  thereof  and  the  Jay  of  I  7 1  o  ; 

or  e'lj'c,  ifthejo'id  Robert  Junes  and  Alexander  Clark  could  not  agree  there- 
in, to  intent  a  legal  procefs  againjl  all  partus  eotnei ncd,  and  projecute 
andfoHoiL'  forth  the  fame  until  the  final  end  thereof 

I-rom  which  your  Lordlhips  will  perceive,  that  as  the  bygone 
mails  and  duties  of  the  lands  of  Cannilby,  as  well  as  thole  to 
come,  was  one  of  the  fpccial  lubjects  thereby  alhgned  in  trull  to 
Innes  and  Clark,  to  be  aiipllcd  for  compounding  the  debts  due  by 
I'laidi:,  tjicvllH"-  ■"''^-  'HLlcrrouk  to  do  the  proj^r  diligence  lorma- 
^^  nTi7lfe^^3l.d-Llw-  '■'!''  r  riil'jiVl.'i  »f  ^hc-at>prilings  againll  the   e- 

TTTTtTlTn^feTrell  eel  vial  witl.in  a  iimitcil  time,  but  llipulated  payment 
of  a  competent  falary  for  thcii  pains  a:ul  trouble,  and  payment  ot 
rlieir  pcrlc)nal  charges. 

JL^ut  as  this  deed  was  deemed  lo  far  defeaive,  as  it  contained  no 

procuratorv 
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procuratory  of  refignation,  nor  precept  of  feifin,  they  took  from 

him,  of  this  date,  a  third  deed;  whereby,  after  reciting  the  twoJ->n-30-i7io. 

former  deeds,  and  that  Innes   and  Clark  were  defirous  to  have  the 

aforefaid  fubie(5ls  more  fpecially  traniinitted  to  them,  he  conveyed 

to  them  particularly  the   aforefaid   apprifings,  decreet  of  ranking 

and  fale,  lums  and  lands  adjudged  to  him  by  that  decreet,  with 

procuratory  of  refignation  and  precept  of  feifin,  and  containing  au 

aflignation  to   the  mails   and  duties  for  bygones,    and   in  time  coming. 

And  as  Plaids  had   not   been  infeft  in  any  of  thefe  fubjedls,  they, 

of  the  fame  date,  took  froin  him  a  bond  for  50,000  inerks  ;  and 

having  thereupon  charged  him  to  enter  heir  to  his  granduncle,  the 

Provoll,  they,  of  this   date,  obtained   adjudication  of  the  whole  June29. 1710, 

fubjeds  and  lands  conveyed. 

And  of  even  date  with  this  laft-mentioned  deed  and  bond,  theyj^n.  30. 1710. 
granted  a  third  backbond,  much  of  the  fame  tenor  with  the  former ; 
whereby  they  acknowledged,  that  "  albeit  the  faid  difpofitions,  af- 
"  Agnation,  and  bond,  do  contain  and  bear  the  fame  to  be  grant- 
"  ed  for  an  onerous  caufe,  on  receipt  of  money  by  the  faid  John 
"  Cuthbert,  from  the  faid  Robert  Innes  and  Alexander  Clark ;  yet 
"  the  truth  was,  the  fame  were  granted  to  them,  partly  as  a  fecu- 
"  rity  to  themfelves,  and  partly  in  triijl,  in  order  to  jnanage  the  faid 
"  John  Cuthberfs  affairs  ;  therefore  they  bind  and  oblige  them, 
"  their  heirs,  &c.  to  make  juft  count,  reckoning,  and  payment,  to 
"  the  faid  John  Cuthbert,  his  heirs,  &c.  of  any  fum  or  fums  of  mo- 
"  ney  they,  or  any  of  them,  fliould  receive  from  any  perfon,  by 
"  virtue  of  the  difpofitions  and  bond  before  mentioned  ;"  but  qua- 
lified, as  in  the  former  backbond,  that  they  Ihould  be  allowed  to 
retain,  out  of  the  frf  and  readiefi  of  any  fums  of  money,  or  mails  ami 
duties,  that  they  /hall  recover,  as  much  as  will  completelv  fatisfy  and 
pay  them  all  debts  and  fums  of  money  due  by  the  faid  [ohn  Cuth- 
bert, already  fatisfied  and  cleared  by  them,  or  which  they  fliall  fa- 
tisfy and  clear  thereafter  ;  and  likewife  for  all  fums,  advanced,  or 
to  be  advanced,  to  John  Cuthbert  himfelf,  expences  in  recovering 
the  fubje6ls  difponed,  and  for  a  competent  Jalary  for  their  oivn  pains. 
And  this,  as  well  as  the  former  backbond,  contained  a  provifo,^ 
That  they  fliall  only  be  accountable  according  to  their  intromif- 
fions,  and  what  they  Ihall  accept,  receive,  or  take,  by  virtue  of  tlxe 
faid  rights  ;  but  that  they  fliall  not  be  liable  for  omilTions. 

Innes  and  Clark  having  thus  accomplilhed  their  views  in  obtain- 
ing conveyances  of  the  premifles,  and  the  rights  vefted  in  their 

B  perlbns 
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rerfons,  they  counteraaecl  their  truil  in  the  groffeft  manner  as 
norof  the  funds  recovered  they  apphed  to  the.r  own  ules, 
Z^JL  compouudh^g  the  debt,,  and  luffered  the  poor  man  to  be 

^'Sb^^  of  CaaiehUl,  a  near  relation  of  Plaid.,  and  at  the  flnnc 
time  a  confulerable  creditor,  moved  with  thelc  conhdcrat.ons,  w  as 
pr  "a  Jdwuh  to  Interpoie  his  good  odlces,  partly  fo.-  '--S  J^ 
debts  due  to  himfelf,  and  to  relcue  the  afl  urs   ot  his   fnend  trom 
out  of  the  hands  of  hefe  truftees.     They  had  entered  uko  unn.e- 
atfp  Iremon  of  levying  the  rents  of  the  lands  ot  Canmlby   o. 
the  crop  and  year  .709,  and  bygone  arrears,  tro.n  the  i  694  dou n 
wards     and  m  .7.0,  thev  had  received  payment  of  a  debt  due  by 
Sinci  i'ro    im>ller.  to   tlie   amount    of  about  L- -°°  ^--'  ^"^ 
^vere  not  at  the  date  of   the  firll  factory  cred.tors  to  Plauls  in  any 
}um      hatever;  lb  that  any  fum   ^h.ch  they  adv^mced  to  Plauls 
orTo  fuch  of  hiscreduorsas  they  compounded  wuh,  were  out  of 
their  intromilhons  with  his  proper  tunds. 
Upon  CaaiJ^irs... poling  f^^^^^^^ 

^-^"•''"^^:t?u:^^;d^ntt^re  conveyed  to  Innes  a..d  Clar.    a.ul 
to  the  feveral  backbonds  granted   by  them,  quahfied  by  a  back- 
bond of  even  date,  declaring  the  conveyance  to  be  m  lecurity  of 
th    debts  due  to  him  therein  particularly  mentioned    -d  obhgmg 
h  m  to  account  for  his  intromithons,  after  payment  of  thele. 
^     n  th    fame  year  .7.3,  CalUehill,  upon  the  title  of  the  atorefaid 
difpofition  in  his  f.  .our,  brought  a  procels  againlf  Innes  and  C laik 
to    ecount  for  their  intromilhons,  and  to  denude  in  terms  of  th.  ir 
backbo.  dV   nd  upon  the  dependence,  he  ufed  both  inhibition  and 
rrel  mcnt       It  was  frequently   renewed  and  infilled  m,  pa,  cicu- 
;     r    n  .-T^-     when  it  appears  to  have  been  revived,  both  againft 
h  't     a7e  ';h:nS:es,'indagama  Sir  Patrick  Dunba,-  and  the 
I    rl  of  (Vomartv  •  and  though   the  lame  was  never  brought    o  a 
",    l^io^rfurwarning  wahherehy  given,  both  to  the   tru.  ees 
hen   elves    and   to  Sir  Patrick  Dunbar,  who  had   come  m   the  r 
1  hat' thev  would  be  obliged  to   account  for  their  mtrom  f- 

Us 'and  management;  which   therefore   was  a  double  tie  upon 
hm    not  only  to   have  prepared,  but  alio  to    prelerve   a   regular 
account   of  charge  and  dilcharge   of  their  iiitrom.  fions  with  the 
proceeds  of  the  trull-lubjeas,  and  vouchers  thereof.  ^^ 
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111  171  9,  Clark,  one  of  the  truftees,  became  bankrupt  ;  as  did 
Innes,  the  other  truftee,  foon  thereafter  :  and  as  Sir  Patrick  Dun- 
bar of  Northfield  was  creditor  to  Clark  in  relief  of  certain  engage- 
ments for  him,  he,  of  this  date,  obtained  from  Clark,  in  manifeft  0^.21.1719, 
breach  of  the  truft  he  had  undertaken  for  Plaids,  a  conveyance  to 
his  Ihare  of  the  feveral  fubjedls  which  Plaids  had  difponed  by  the 
feveral  deeds  above  mentioned  in  favour  of  Clark  and  Innes. 

This  deed  proceeds  upon  a  recital  of  Sir  Patrick  Dunbar's  en- 
gagements for  Clark  ;  that  John  Cuthbert  had  right  to  feveral  ap- 
prilings  and  adjudications  upon  the  eftate  of  Mey  ;  that  he  had 
alfo  a  particular  decreet  of  fale  and  preference  upon  the  lands  of 
Cannifby,  and  was   alfo  preferred  to  the  fum  of  L.  of  the 

price  of  the  lands  of  Cadboll,  and  others,  at  the  time  of  the  fale 
of  faid  lands  before  the  Lords  of  Seffion,  for  which  the  Earl  of 
Cromarty  had  granted  bond  to  the  faid  John  Cuthbert  ;  to  all 
which  he  the  faid  Alexander  Clark  had  particular  rights  froin  the 
faid  John  Cuthbert ;  therefore,  and  for  implement  of  his  obliga- 
tion to  Sir  Patrick  Dunbar,  and  for  his  fecurity  and  relief,  he 
thereby  affigned  and  difponed  to  Sir  Patrick  the  aforefaid  appri- 
fings  and  adjudications,  and  fums  therein  contained,  to  which  the 
faid  John  Cuthbert  had  right,  together  with  the  forefaid  decreet  of 
fale  and  preference,  and  particularly  the  faid  lands  of  Cannifby, 
and  the  fums  of  whereto  he  the  faid  John  Cuthbert 

was  preferred  out  of  the  price  of  faid  lands,  with  the  bond  grant- 
ed therefor  by  the  Earl  of  Cromarty.  It  contains  a  fpecial  ailig- 
nation  to  the  whole  writs  and  evidents,  and  more  particularly  to 
the  mails,  farms,  and  duties,  of  the  faid  lands  of  Cannisby,  from  and 
after  the  term  of  Whitfunday  laft  paft  1 7  1 9. 

Innes,  the  other  truftee,  dying  foon  thereafter  bankrupt  and  In- 
folvent,  Sir  Patrick  Dunbar,  as  in  the  right  of  Clark,  was  decern- 
ed executor- creditor  to  him,  and  took  decreet  cogyntionis  caifa  a- 
gainft  Innes's  ion  and  heir-apparent ;  and  upon  Sir  Patrick's  death, 
his  daughter  Mrs  Elifabeth  Dunbar,  in  virtue  of  a  general  difpo- 
fition  from  him,  confirmed  the  fums  in  the  forefaid  decreet  cog- 
nit'ionis  caiifa,  and  thereupon  took  decreet  of  adjudication  of  In- 
nes's half  of  the  whole  fubjeds  that  Plaids  had  difponed  to  him 
and  Clark. 

Caftlehill  granted  a  general  difpofition  to  his  wife  Mrs  Jean  Hay, 
for  behoof  of  herfelf  and  children  ;  whereupon  Ihe  obtained  an 
adjudication  in  implement  againft  Cafllehill's  heir,  of  all  the  liib- 

jeds 
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ieas  to  ^^'llich  he  had  right,  particularly  the  lands  of  Weft  Cannif- 
bv  and  iums  to  which  Plaids  was  preterred  ,n  the  ranking  ot  e 
creditors  of  Mcy  by  the  decreet  .  ^>V4  ^  and  Ihe  thcreatter  acqun-ed 
frmn  th '  daughter  and  heir  of  Cuthbert  Plauls,  a  dilpohtion  ot  all 
1:X  hcntages,  and  other  rights,  wh.ch  had  belonged  to  her  fa- 
ther, and  a  nuification  of  all  r.ghts  and  deeds  granted  by  Pla.ds 

'°  And  as  by  means  thereof  Ihe  came  in  Plaids's  place,  both  a=  to 
the  lands  of  Cannilby,  which  had  been  decreed  to  Provolt  C.uth- 
bert's  reprcfentatives   by  the  decreet  of  d.v.hon  ^n;^,  and  to  the 
debt  due  by  the  Earl  of  Cromarty  to  Provo  I  Cuthbert  s  heirs,  as 
his  proportion  of  the  price  of  the  lands  purchaled  by  the  Earl  ;    o 
Ihe   had  right    to   the    feveral   backbonds   granted  by  Innes  and 
Chrk  ;  and  as  Sir  Patrick  Dunbar,  as  in  right  ot  Innes  and  Clark, 
for  fecurity  and  relief  of  the  debts  due  by  them  to  Inm,   could  be 
in  no  better  cafe   than  his  authors,  Ihe  was  nu.tlcd  to   call  upon 
them  to  render  an  account  of  charge  and  d.icharge  ot  their  own 
and  authors  intromiihons  with  the  truft-lubjecls,  m  extrndion  of 
the  debts  due  by  Plaids,  to  which  they  had  acquired  ^ghr    and  to 
the  benefit  of  any  compofitions  got  m  tranlaa.ng  the  debts,  that 
being  the  fpecial  purpofe  for  which  the  lubjeds  had  been  convey- 

''^Mann-Tihus  ftanding,  Mrs  Jean  Hay,  the  rcfpondcnt's  mother, 
in  whofe  place  he  now  Hands,  entered  her  claim  upon  the  for  e,t- 
ed  eltate  of  Cromarty,  for  the  debt  due  to  Pla.ds,  as  a  certamed  by 
the  decreet  of  ranking  and  Hde  in  1694  ;   i'\^^»^'^,'^'  howe^er  ilre- 
nuoully  contefted  on  the  part  of  his  Ma,el  ys  Advocate,    he  me 
with  no  oppofuion  from   Sir  Patrick  Dunbar:    but  a  ter  Ihe  had 
nivvailed  in  having  the  claim  affirmed,  after  a  troublefome  and 
cxncnfivc  litigation,  Mrs  Elilabeth  Dunbar,  and  Sinclair  ot  Duren 
licr  hulbancir  for  his  intcreft,  as  in  right  of  Sir  Patrick  her  tather, 
brought  the  prefenc  proceis.  concUiding  to  have  it  tound  and  de- 
clared Tliat  ihe  had  the  prcfcralde  right  to  the  atorelaul  debt  up- 
on thc'eftatc  of  Cromarty,  in  pa>n;ent  and  lat.stad.on  ot  the  debt 
faid  to  be  Hill  due  by  Plaids  to  limes  and  Clark 

It  is  unneccirarv,  upon  this  occalion,  to  trouble  your  Lord!  iips 
with  a  minute  recital  of  tlic  various  points  that  came  to  be  dilpu- 
tcd  in  the  liti'.Mtion  which  thereupon  cnfucd  ;  let  it  lulhcc  to  ob- 
fervc  that  it  was  at  length  finally  afccrtained,  by  repeated  judge- 
ments of  this  court,  that  the  petitioner  was  not  obliged  to  denude 
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of  the  debt  upon  the  eftate  of  Cromarty,  further  than  as  the  pur- 
fuer  Ihould  inftrudt  Innes  and  Clark  to  be  ftill  creditors  of  Pkids 
This  point   being  fixed,  and  the  procefs  thereby  refolvino-  in  a 
count  and  reckoning ;  as  it  was  incumbent  upon  the  purfuers    by 
the  regulations  of  court,  and  from  the  nature  of  their  own  'and 
their  authors  rights,  to  exhibit  an  account  of  charge  and  difcharge 
of  their  own  and  their  authors  intromiffions,  the  Lord  Ordinary 
made  repeated  orders  for  that  purpofe ;  ivhich,  after  long  evafion, 
at  length  produced  a  fliam  account   and   condefccndence  of  the 
debts  faid  to  be  due  by  Plaids  to  Innes  and  Clark ;  but  without  gi- 
vmg  any  credit  for  their  intromiffions  with  any  of  the  proceeds  of 
the  trufl-fubjeds,  of  which,  being  fingular  fucceffors,    they  pre- 
tended to  be  totally  ignorant,  and  to  have  no  knowledge  of  their 
authors  mtromiffions,  particularly  the  rents  of  the  lands  of  Can- 
ni%  prior  to  the  171 9,  when  Sir  Patrick  Dunbar  entered   into 
pofleiiion  of  theie  lands,  upon  the  right  acquired  from  Clark.  This, 
however,  produced  a  remit  to  an  accountant ;  who  made  his  re- 
port, ftating  fundry  points  for  the  Lord  Ordinary's  opinion    par- 
ticularly with  refpea  to  the  period  from  which  the  purfuer  fliould 
be  accountable  for  the  rents  of  the  lands  of  Canniiby,  viz.  Whe- 
ther from   the    1694,  when,  by  the  decreet   of  divifion.  Plaids 's 
right  to  the  mails  and  duties  of  thefe  lands  took  place  ?  or    Q.dly 
From  the   1709,  the  date   of  the  truft-affignment  to   Innes   and 
Clark ?_  or,  zdly.  From  1719,  when  Sir  Patrick  Dunbar  confefTed- 
ly  attained  the  poffefTion  upon  the  right  attained  from  Clark. 

The  purfuer  repeatedly  denied,  that  either  her  father  Sir  Pa- 
trick Dunbar,  or  any  of  the  original  truftees,  in  whofe  right  ffie 
ftands,  had  had  any  intromiffion  with  the  rents  of  Cannifby  fooner 
than  the  year  1 7  i  9  ;  and  therefore  contended,  That  fhe  could  not 
be  accountable  for  the  rents  from  an  earlier  period. 

It  was  on  the  other  hand  contended  for  the  petitioner,  That  as 
the  original  truftees,  the  purfuers  authors,  were  affigned  to  the  de- 
creet of  ranking  and  divifion  1 694,  with  all  that  had  followed 
thereon,  particularly  to  the  bygone  rents  of  the  lands  of  Canniiby 
from  the  i  694,  they  muft  be  prefumed  to  have  intromitted  with 
the  rents  of  thefe  lands,  and  with  all  the  fubfequent  rents  from 
the  1709  to  the  1719,  unlefs  they  could  alledge,  and  fhow,  that 
they  had  been  debarred  therefrom,  or  that  other  perfons  had  in- 
tromitteci  therewith  ;  or  that  the  fame  could  not  be  recovered  or 
made  enedtual. 

G  But 
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u  .rh^l  nrd  Onllnarv,  by  interlocutor  of  this  date,  was  plea- 
•^'^'^"''r  ,  ;'   fin\    °'  Tha   "he   PurLcrs  are  only  obliged   to  account  tor 
'll'ren  ;  of  The  lands 'of  Canniiby  from  Whulunday  ,7.V,  >" 
"  r  fnea   the    defender  ofll-rs  no   proot   of  an  earlier  poflenton 
"  bvT;n4  and  Clark,  the   original  truftees,  and  iWs  no   luffi- 
"  cL  t  ciufe  for  rclling  upon  bare  prefumptions  ot  an  earher  pof- 
"  Sn  !•    and  to  whid.  your  LordUups  adhered,  by  interlocutor 
j.n..,-  .7'-9.of  this  date  ^^^^.^  founded  fingly  upon  this  ground, 

Tl^^the  pre  V^ptions  of  an  earlier  pollelVion,  unlupported  by  any 
Iroof  ve  e  no^L-  Je  lufllcient  to  make  the  purluer  accountable 
proof,  ''*''^<;"°\^'  -y,^,,as   prior  to  Whuiundav  .719,  the   peti- 

^7?    .LTod  Ordin.rv    his   Lordlhip,  by  interlocutor  ot   this 

^°Sr  inil^c:;:^  -  iubiuiiJd^o  your  Lordih,.  review,  up- 
onThee^dcn^^^^  in  procef.  ;  but  upon    lu,>polmon   ot   your 

rordlhipsbeng   of  opmion  ^^•ith   the   Lord  Ord.nary,  that   thefe 
wc  e     o    fuS  fent  to  inftrua  b.nes  and  C'la, ks  mtronulhons  .nth 
heil    ems  P   or  to  the  1  7  »  9,  he  prayed  warrant  trom  your  Lod- 
hs     o    fcUhing  the  repofitories  and   papers   ot   the   deccaied 
linrctupbellSheihcritr-clerk  of  Invernels    who  had  been 
clorfor      ncs   and  Clark,  and  levied  the  rents  tor  them  ot  th  fe 
\     aI  nf  Welkr  Canniiby  ;  as  altb  for  recovering   the  account- 
l?nt  ^Ll  o.i?er\vT     n^-  of  the  deceaied  Alexander  Frafer,  rela- 
^'^1 ";     ominio,^  with  the  rents  of  taid  lands  prior  to    a.d 
.^...1  .  ind  iccordinidv  vour   l.ordlhips,  by  interlocutor  ot   thi. 
period  ••  f"^\f  ^;^';  ;^^'l,,,a  o,,Unarv-.  interlocutor:  but  remitced  " 

,,,  ,5.,„o.datc,  f '^'-'  l-,'^,;^,;'^.,  ;    varrant  lor  inlpca>oii  of  W  iUiam  Camp- 
i:;^^;:;'' ';^*?X;^nnit   to   the^^erkof  th.   procelswhat 
V  rit  nis  Ihal    be  ibund  relati^e  to  Clerk  Campb,  11  s  intromi  hon 
.W  ?o  laid  year  .7.9;  and   for   recovering   vhe  account-books 
d  «  he      vrh  ngs  of  Alexander  Iraler,  relative  to  his  mtronul- 
^:^::^  a.:  Lr.  .f  thdc  imds  ■.  and   to  hear  parties  procun^        | 
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tors  tipon  what  further  the  petitioner  condefcends  upon,  and  of- 
fers to  prove,  relative  to  the  intromiffions  of  Innes  and  Clark 
with  faid  rents. 

In  confequence  of  thefe  interlocutors,  a  number  of  material  papers 
were  recovered  ;  particularly  a  continued  train  of  letters  from  Alex- 
ander Clark,  to  the  faid  William  Campbell,  from  the  3d  April  1 7  i  r, 
to  the  I  9th  Ocltober  1 7 14 ;  and  a  number  of  accounts  and  jottings, 
moflly  of  the  hand-writing  of  the  faid  William  Campbell  himfelf, 
or  of  his  fon  James,  authenticated  by  William  ;  with  all  which  the 
Lord  Ordinary  made  avifandum.  And  as  from  thefe  there  appeared 
the  moft  complete  and  undeniable  evidence  of  Clark  and  Innes 
having  entered  into  pofTeffion,  by  levying  the  rents  of  crop  and 
year  1709,  that  is,  immediately  upon  their  getting  the  alfign- 
ment  from  Plaids,  your  Lordfliips,  of  this  date,  pronounced  the^*^^'^^ ''^^ 
following  interlocutor.  "  On  report  of  the  Lord  Gardenfton  Or- 
"  dinary,  and  having  advifed  informations  given  in,  the  Lords 
"  find  the  purfuers  accountable  for  the  rents  of  the  lands  of  Weft 
"  Cannifby,  for  crop  1709,  and  fu.bfcquent  years;  and  remit  to 
"  the  Lord  Ordinary  to  proceed  accordingly."  And  your  Lord- 
fhips  were  pleafed,  of  this  date,  to  refufe  a  petition  reclaiming  a- °"- '^-'770' 
gainft  this  interlocutor. 

During  the  recefs  of  the  Chriflmas  vacation  immediately  fubfe- 
quent  to  the  date  of  thefe  interlocutors,  the  refpondent  acci- 
dentally difcovered,  in  the  falfe  bottom  of  an  old  trunk,  feveral 
writings  which  threw  much  light  upon  the  matters  in  controver- 
fy  betwixt  the  parties.  And  accordingly,  upon  this  new  evidence, 
another  reclaiming  petition  was  prefented  to  your  Lordlliips,  pray^ 
ing  to  find  the  purfuers  accovmtable  for  the  rents  of  the  lands  of 
Cannifby  from  the  1694. 

And  pofterior  to  the  prefenting  of  tliis  petition,  the  refpondent 
having  difcovered,  that  a  procefs  of  redvidlion  and  improbation 
was  raifed  by  the  purfuers  authors,  Innes  and  Clark,  againft  the 
Earl  of  Cromarty,  who  purchafed  part  of  the  eftate  of  Mey  in 
1 7  I  o  ;  and  that  a  fubmillion  was  afterwards  entered  into  between 
Innes  and  Clark,  and  the  Earl,  but  to  which  Cuthbert  of  Caftle- 
hill  was  no  party ;  the  refpondent  therefore  made  an  application 
to  your  Lordfhips  for  a  diligence  againft  Mrs  Dunbar's  doer,  and 
others  ;  which,  after  an  obftinate  flruggle  on  the  part  of  Mrs  Dun- 
bar, was  granted,    and  the  writings    called  for   recovered :    and 

the 
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the  conclufions  which  occurred  to  be  material  tor  the  refpondents 
argument,  as  arifing  from  thofe  writings,  were  laid  before  your 
l.ordlhips  in  an  additional  petition. 

Upon  advifing  both  thcfe  petitions,  with  the  anfwers  thereto, 
Fcb^8.i77i.your  Lordlhips  pronounced  this  interlocutor.  "The  Lords  ha- 
"  ving  advilcd  this  petition,  with  the  anfwers,  together  with  the 
"  additional  petition  for  Alexander  Cuthbcrt,  and  the  anfwers ;  m 
"  refpcci  of  the  new  eviikncc  produced,  find  the  original  petition 
"  competent;  and  find  the  purfuers  liable  for  fuch  of  the  rents  ot 
"  the  lands  of  Canniiby,  due  betwixt  the  year  1694  and  1709,  as 
"  were  pavable  by  the  tenants  who  Ihall  appear  to  have  been  in 
"  poflcllion  at  the  1709;  and  remit  to  the  Lord  Ordinary  to  pro- 
"  ceed  accordingly." 

Both  parties  have  reclaimed  againft  this  interlocutor ;  the  pur- 
fuer,  in  lb  far  as  it  extends,  to  a  certain  degree,  the  obligation  to 
account  for  the  rents  of  the  lands  of  Canniiby  prior  to  the  1709; 
and  the  defeuiler  has  rechiimed,  becaufe  he  does,  with  humble 
fubmilhon,  apprehend,  that  the  lame  evidence,  and  the  iame  prui- 
ciples,  which  weighed  with  your  Lordlhips  to  compel  the  purfuers 
to  account  to  any  extent  previous  to  the  1709,  Ihould  weigh  with 
you  to  make  them  liable  to  account  to  the  full  extent  contended 
for  by  the  refpondent.  And  in  the  hopes  that  hich  will  be  the 
I'entimeiits  of  your  Lordlhips,  upon  a  reconhderation  of  the  cale, 
and  of  the  evidence  which  has  been  lately  laid  before  you,  the  re- 
fpondent fliall  now  proceed  to  liipport  the  fundamental  proixili- 
tion  upon  which  the  interlocutor  has  proceeded,  in  lb  far  as  it  has 
given  the  refpondent  a  further  relief  than  was  given  by  the  former 
fnterlocutors,  and  upon  which  he  tlatters  himlelf  to  obtain  a  lUU 
greater  relief. 

Thus  far  the  parties  will  be  agreed,  that,  in  virtue  of  the  va- 
rious rights  which  Innes  and  Clark  derived  from  Cuthbcrt  of 
I'laids,  they  were  undoubteilly  ni  tituh  to  exac^  and  levy  from  the 
jjofleflbrs  of  the  lands  ot  Canniiby,  whatever  rents  were  in  their 
hands  in  the  year  i  7c  9,  the  period  when  thole  rights  did  firll  com- 
mence ;  and  therefore,  as  the  loundation  of  the  whole  argument, 
the  natural  courlc  of  thole-  anfwers  is,  to  begin  wirh  examining 
the  confiderations  in  the  reclaiming  petition  lor  the  puriiieis,  ol- 
fered  by  them  for  the  i)urpole  of  inducing  your  Lordlhips  to 
believe,    that    tlie    rents    had    not    been  allowed   to  lie  unupliltcd 
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in  the  liands  of  the  tenants  of  Cannifby,   from  the  i  694  down  to 
the  1709. 

A  great  nolfe  is  made,  in  general,  by  the  purfuer,  as  to  the  im- 
probability, and  even  incredibility,  of  the  tenants  being  allowed 
to  poffefs  their  rents  unuplifted  for  a  period  of  no  lefs  than  fifteen 
years.  But,  with  great  fubmilfion,  all  this  is  mere  clamour,  without 
lenfe  or  meaning,  unlefs  the  purfuer  fliall  clearly  take  off  the  force 
of  the  obfervations  which  have  been  made  to  ihow^  the  improba- 
bility of  their  being  uplifted  :  for  furely  it  is  not  fo  improbable, 
that  tenants  fliould  refrain  from  paying  rents,  when  there  was  no 
body  in  titulo  to  exatfl  them,  as  that  they  fhould  be  paying  them, 
■when  it  is  evident,  from  the  circumftances  of  the  eftate,  not  only 
that  no  perfon  had  a  compulfitor  to  exadl  payment,  but  likewile 
that  there  was  fuch  interference  amongft  different  parties,  as  did 
in  a  manner  put  it  out  of  the  power  of  the  tenants  to  pay.  And 
the  refpondent  does  contend,  this  is  clearly  eftabliflied  to  be  the  li- 
tuation  of  the  eftate  of  Cannifby  during  the  whole  penod  from  the 
1694  down  to  the  1709. 

The  purfuer  does  not  pretend,  that  Sir  William  Sinclair  of  Mey, 
the  former  proprietor,  was  in  titulo  to  demand  the  payment  of 
thofe  rents:  For  if  he  either  had  fuch  a  title,  or  had  levied  them 
"without  a  title,  it  wovdd  be  a  circumftance  conclufive  againft  the 
petitioner  ;  for  it  is  incredible,  that  Innes  and  Clark  would  have 
been  fo  very  attentive  to  recover  the  pittance  of  the  bygone  teinds 
from  Sir  William,  and  at  the  fame  time  overlook  altogether  the  re- 
covery of  the  ftock,  if  intromitted  with  by  him.  The  petitioner, 
therefore,  is  pleafed  to  have  recourfe  to  another  hypothefi-s  ;  and 
he  fuppofes,  that,  previous  to  the  majority  of  Cuthbert  of  Plaids, 
in  the  1702,  the  rents  were  levied  by  the  Earl  of  Cromarty,  or 
Mackenzie  of  Preftonhall,  for  his  behoof,  in  virtue  of  the  gift  of 
non-entry  and  ward,  and  declarator  confequent  thereupon,  taken 
in  the  name  of  Mackenzie  of  Preftonhall,  for  behoof  of  the  Earl 
of  Cromarty,  in  order  to  found  him  in  a  plea  of  Compenfation  a- 
gainft  a  debt  due  by  the  Earl  to  Cuthbert  of  Plaids  ;  the  one  being 
the  pvirchafer,  and  liable  in  the  price,  and  the  other  a  creditor 
upon  the  eftate,  and  as  fuch  intitled  to  a  proportional  fliare  of 
the  price.  And  again,  with  regard  to  the  rents  from  the  1702 
down  to  the  1709,  the  purfiier  would  fuppofe,  that  thefe  were  up- 
lifted by  Cuthbert  of  Plaids  himfelf,  being  at  that  time  arrived  at 
majority.     But  it  will  not  require  many    words   to   fatisfy  yout 

D  ^  Lordftiips, 
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I  ordflnps,  that  both  the  one  and  the  other  of  chefe  hypothcP-s  is 
untcnible,'  and  in  every  refpccl  more  improbable,  than  that  the 
tenants  Ihould  keep  polTblTion  of  their  rents,  wlien  there  was  none 
in  a  capacity,  with  force  and  efficacy,  to  demand  them. 

With  regard  to  the  firll  of  the   purfuer's   fuppofitions,    the   re- 
fnondent  docs  not  deny  the  gift  of  the  ward  and  non  entry  duties, 
vhich  was   procured  in   the  name  of  Mackenzie  of  Prellonhall ; 
neither  does  he  dcnv,  that  a  declarator   was  interned  in  conle- 
quence  thereof;  he  likewife  admits,  that  the   tenants  were  called 
•IS  parties  in  the  decreet  of  declarator.     This  procels  was  commen- 
ced  as  early  as  the  1^)96,  and  infilled    in  during    the   years    1698 
■md  i^.y9  •  but  it  will   likewife  be  admitted,  that  a  vigorous   de- 
fence was  maintained  by  Cuthbcrt  and  his    curators,  who    railed 
and  infilled  in  a  counter  procefs  of  aliment :  which  procelles  were 
never  brought   to  a  conclufion ;  nor  indeed  was  there  any   calling 
or  Hep  of  procedure  from  the  i  699  to  the  1  707  ;  at  which  time,  al- 
though the  taufe  was  unftniihcd,  and  ordered  to  be  continued  in  the 
roll  and  a  reclaiming  bill  afterwards  given  in,  a  moA  irregular  extraa 
was  taken  out,  for  the  purpofe  of  laying  the  foundation  for  a  col- 
luhvc  decreet  of  forthcoming,  atterwards  obtained  before  the  ihe- 
rlH"  of  Edinburgh,  at  the  inllance  of  Prellonhall,  agamll  his   bro- 
ther Lord  Ciromarty,  as  debtor  to   Plaids.     And  in   this  fituatioa 
matters  remained  till  170  A  when  Cuthbert  ol    Plasds  granted  the 
faclory  and  truft-right  to  Innes  and  Clark;  the  liril  ot  which  is 
<lated  fo  foon  as  the  1  jth  pf  Auguft  1709. 

Thus  your  Lordlliips  will  perceive,  that  notuithftanding  tlic 
•rift  of  non-entry  and  ward-dutio,  and  notwiihllanding  the  pro- 
pels of  declarator  railed  in  conlcqucnce  tluieof,  Mackenzie  of 
Pieilonhall  was  vigoroufly  oppofed,  and  never  made  his  right  et- 
fcdual,  except  by  having  prevailed  with  fome  cxtrader,  to  give 
hun  ou't  this  irregular  and  unwarranted  cxtracl.  It  is  not,  how- 
ever, fo  much  the  irregularity  of  the  extract,  as  the  dace  ot  it,  to 
v'  ich  the  reipoiidcnt  begs  the  attention  ot  your  Lordlhips  m  the 
n, dent  argument:  for  as  it  was  not  earlier  than  the  i;o7,  it  is, 
uiih  fubmillion,  dccif.ve  againlt  the  petitioiiers  hvpothefis  that 
the  rents  betwixt  the  1^.94  and  the  170.1  were  levied  by  Nhicken/.ie 
of  Pi'-llouhall.  'Ihc  only  particular  in  this  declarator  meriting 
the  attention  of  your  I.ordlliips  in  this  cafe,  is  the  ciicumllaiice  a- 
grced  upon  by  Ijoth  parties,  namely,  that  the  tenants  upon  the 
dlate  of  Cannilby  were  cited  in  the  procefs  of  declarator  ;  and   ot 

conlequence, 
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confequence,  although  the  declarator  was  ineffeaual  to  eflabhfh 
Preftonhall's  own  right,  it  was  fully  fufhcient  to  interpel  the  te- 
nants from  paying  to  any  other. 

Under  this  branch  of  his  argument,  the  petitioner  throws  out 
an  infinuation,  not  only  that  the  decreet  of  declarator  at  Prefton- 
hall's  inftance  was  a  title  to  uplift  the  rents  prior  to  the  1707,  but 
likewife  that  Lord  Cromarty  had  a  title  to  the  rents  of  the  reft  of 
the  eftate,  in  virtue  of  the  decreet  of  divifion  1696  ;  and  therefore 
the  prefumption  is,  that  he  likewife  uphfted  the  rencs  of  Weft 
Canmfby,  at  leaft  during  the  years  of  Plaids's  minority. 

But  it  is  extremely  obvious,  upon  the  moft  fuperficial  attention 
to  the  matter,  that  thefe  two  branches  of  the  petitioner's  argu- 
ment are  contradidory  to  each  other.  For  it  is  impoffible  that  two 
titles  fo  mcompatible  with  each  other,  as  the  decreet  of  divifion 
and  the  decreet  of  declarator,  could  both  of  them  be  a  good  title 
to  exaa  the  rents  from  the  tenants.  If  the  one  was  a  good  title 
the  other  could  not.  But  in  fad  none  of  them  were.  This  has 
been  already  proved  with  regard  to  the  decreet  of  declarator  ;  and 
It  requires  no  words  to  prove  it  with  regard  to  the  decreet  of  di- 
vifion ;  which,  at  the  fame  time  that  it  eftablillies  the  Earl  of  Cro- 
marty's right  to  the  reft  of  the  rents  of  the  eftate  of  Mey,  clear- 
ly fliows  that  he  had  no  title  to  the  rents  of  Weft  Cannift)y. 

The  petitioner  likewife  fays.  That   there  was  nothing  to  hinder 
Caftlehill,  the  curator  of  Plaids,  from   uplifting   the  rents  of  the 
lands  from  the  i  r.04  to  the  •  702.     But,  independent  of  the  obfer- 
vations  immediately  to  be  offered  with  regard  to  the  incredibility 
of  thefe  rents  being  uplifted,  cither  by  Plaids  himfelf,  or  his  guar- 
dian, on  account  or  the  interpellation  given  to  the  tenants  by  the 
decreet  of  declarator,  the  refpondent  muft,  in  pafling,  be  nermit-  • 
ted  again    to   obferve  upon    the  inconfiftency   of  the  petitioner's  ■ 
method  of  arguing.     Surely  nothing  can  be  more   fo,  than  with 
one  breath  to  argue  that  the  rents  were  uplifted  by  Preftonhall  ia 
virtue  of  his   decreet  of  declarator,  and  with   the   next  breath  to       1 
contend    that  they  were  uplifted  by  Plaids,   or  his  curator,  in  vir-     't' 
tue  of  the   decreet  of  divifion  ;    for  thefe  two  rights  are  perfeclly 
incompatible  with   each  other,  and    therefore   could  not  have  an 
exifting  force  at  one  and  the  lame  time. 

And  this  leads  the  refpondent  to  take  notice  of  the  other  branch 
of  the  petitioner  s  hypochefis,  namely.  That  from  the  ;  702  till  the  - 
170'y,  the  rents  may  have  been  levied  by  Plaids   himfclf,  who  at 

that  '■ 
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,hu  time  was  arrived  at  majority  ;  wlilch  InrotluHs  Is,  with  ful.- 
million    inadmiaiblc  on  a  variety  ot  accounts. 

e>/  place.  The  parties  feem  to  be  agreed  and  the  variety 
of  Lhts  granted  bv  Plauls  tend  to  prove,  that  he  was  of  awe.  k. 
"ndoknt,  and  facile  dlfpohtion  •.  with  which  it  is  highly  inco  - 
fi  W  to  fuppofe  that  when  the  tenants  were  interpelled  by  tic 
S  a  on  1  die  declarator  at  the  inftance  of  the  PowerKil  tamily 
of  rrom-irtv  that  this  poor,  weak,  indolent  man,  would  be  in  a 
c  inc-rwi^hout  any  aclive  'title  in  his  own  perfon,  to  torce  his  new 
tenant?of  Weller  Cannilby  to  dlfregard  the  interpellation  given 
them  bv  Prellonhall's  citation. 

'  J/,    Suppofe   he  had  been  ever   To  well   qualified  to   do  fo,  he 

I  cuiar  pci  p     ,  ,        .    J     ^       fj  ^5  ii-,^  n'prcJcHtatn'es  of 

X::^'S^;y^^  ^^^^^-^y  y--  Lordihlps  will  oblerv^ 
that  4e  erv  firft  ad  of  Innes  and  Clark,  after  they  got  thei 
r^lts  va  t^o  make  up  titles  in  the  name  of  Plaids,  by  a  general 
S  ce  as  he°r  to  hiJ  granduncle,  and  an  adjudication  upon  . 
I'ua-bond,  being  fenf.ble  that  all  their  operations  would  be  in- 
rlTL-aual  till  once  thefe  preliminary  fteps  were  taken. 

Ir  si   pofing  that  your   Lordlhips  could  believe  that  the  de- 
cre^foVdvinun  would  veft  an  acTive  title  m  the  perlon  ot   llaids 
tXv  t lie  rents  from  the  tenants  of  Canmiby    there  is  evidence 
that  the  decreet  of  divifion  never  was  extradc-d  for  Plauls  behoof, 
tin  it  was  done  by  the   truftees  upon   the  .ift  lebruary  ,  7  •  o.  as 

^^^^^r^^:;;;;^^Sii:''ui"^^  .he  .ecUlvenatureof 

this  fac^    as  tend  ng  to  prove,  that  no   mortal,  till  the  2. 1    ot  te- 

uary  .Vto,  wa^  -mtitlal  to  compel  tlie  tenant,  to  pay  the  bvgonc 

reius  from  the  .^94.  l^rains  hard,  by  a  varu.-ty  ot.conjcames,    to 

^^I'f'r  Who  knows  but  that  the   tenants  would    pay  wuhout 
rvtr  la    e  the  .lecreet  of  divifion.     Ih.t  the  incredibdity  ot  luch  a 
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\vlien  lie  fays,  that  the  interpellation  was  equally  good  to  prevent 
the  tenants  making  payment  after  the  1709,  as  before  ;  although 
it  is  evident  that  after  that  period  they  did  make  fuch  payment 
to  the  truftees  :  for  in  making  this  obfervatlon,  the  petitioner  does 
not  obfervc,  that  the  truftees  were  in  a  very  different  fitnation  from 
what  Plaids  himfelf  formerly  was,  in  refpefl  they  had  not  only  . 
brought  an  improbation  of  Preftonhall's  declarator,  and  all  Lord  ""j 
Cromarty's  other  grounds  of  counter  claim,  but  were  likevvife  in 
pofleflion  of  the  extracted  decreet  of  divifion,  and  completed  their 
■own  and  Plaids's  right  thereto,  by  ferving  him  heir  in  general  to 
Jils  grandfather^  thereafter  leading  an  adjudication  at  their  in- 
ftance  againft  him,  upon  a  truft-bond. 

The  petitioner  next  endeavours  to  fliow,  that  in  fadl  the  decreet 
of  divifion  was  in  the  pofTellion  of  Plaids,  previous  to  the  extradl 
of  the  2ift  of  February  1 7  I o ;  and  in  proof  of  this,  he  refers  to 
the  claufe  of  delivery  in  the  difpofition  3  oth  of  January  1710,- 
-whereby  Clark  and  Innes  are  alfigned  to  the  haill  writs  and  evi- 
dents  of  and  concerning  the  premifles,  conform  to  an  inventory 
'thereof  apart ;  fo  that  as  the  decreet  of  divifion  is  fpecified  in  that 
conveyance,  an  extract  of  the  decreet  muft  have  been  delivered. 

But  this  obfervation  is  not  only  inconclufive  in  itfelf,  but  dif- 
credited  by  contrary  proofs. 

It  is  inconclufive;  for  Innes  and  Clark  being  afTigned  to  Plaids's 
interefl:  in  the  decreet  of  divifion,  in  which  no  doubt  he  had  an  in- 
tereft,  does  not  in  the  fmalleft  degree  prove,  that  an  extra6l  of  the 
decreet  of  divifion  was  likewife  delivered  to  them.  The  decreets 
of  ranking  and  divifion,  and  all  intereft  Cuthbert  had  in  them, 
are  afTigned  only  in  the  general  ;  but  the  date  of  the  decreet  of 
ranking  is  blank,  and  no  date  of  the  divifion  pointed  at:  whereas, 
on  the  other  hand,  the  particular  adjudications,  charters,  and  in- 
feftments,  bein^  the  writs  faid  to  be  delivered  up,  are  fpecially  re- 
cited ;  fo  that  no  folid  conclufion  in  the  petitioner's  favour  can  be 
drawn  from  this  general  claufe  of  delivery,  which  is  in  common 
ftyle. 

But  further,  the  fuppofltion  of  Plaids  being  formerly  polTefied 
•of  an  extradl,  and  delivering  it  to  Innes  and  Clark  in  the  1 7  i  o,  is 
difcredited  by  contrary  proofs.  For,  in  thefrji  place,  your  Lord- 
Ihips  will  be  informed,  that  at  the  date  of  the  firft  factory  in  Au- 
guft  1709-  there  was  an  inventory  of  writs  relative  thereto,  which 
has  been  recovered  and  produced  in  this  procefs,  and  is  the  only 
one  that  has  appeared  relative  to  any  of  the  deeds  :  But  in  that  in- 
ventory there  is  no  fuch  thing  as  an  extract  of  the  decreet  of  divi- 
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f5on  mentioned;  which   is  dcmonllratlvc  evidence,    that  at   that 
me  I'laids  was  pollelVed  of  no  fuch  extract,  or  eertamly  he  eould 
ever  have  t\..led  to  dehvcr   up  to  the  trullees  h.s  tule  co  the  cap.- 
tal  lubiea  which  was  to  fall  under  their  admuid\nuioa.     And, 

'  h    Another  conclufive  circumftance  agamrt  the  luppo  ition  ot 

m'ex  raa  being  delivered  along  with  the  d.fpolmou  30th  January 

'710    ar.fes  from  the  date  of  taking  out  the  other  extrad,  beu.g 

upon  the  2  .  11  of  February  .  7  •  o  :  For  how  is  it  poiTible  to  conceive. 

at  If  Innes  and  CUark  had  got  an  extrad  ot  the  decreet  ot   di  .- 

,  ,ion  delivered   them   upon  the  3Cth  January,   they  would    be   ta- 

-/-  k"ng  out  another  extrad,  at  the  dillaiace  ot  only  twenty-two  dajs 

''"Thi'pUtioner  further   fays,  That   the   refpondent's   argument 
runs  your  Lordihips   neceflarily  into   the  ablurd.ty  of   fuppofing, 
t  l^t  the  whole  rentl  of  the  elUte  of  Mey  were  allowed   to  remain 
the  tenants  hands  from  the  i  694  downwards,  xt   it  be  fupjX3ied 
1  at  the  extras  upon  tl^c  2.II  of   February  ,710  -as  the  hr  t  ex- 
•ac^  of  the  decree!  of  d.vifion  ;  for  the  decreet  of  divifion  relp  ds 
not  onlv  the  rents  of  Cannilby,  but  the  rents  of  the  whole   ellate 
of  Mey  mn-chafed  by  the  Karl  ot  Cromarty.  ,  r        ^-   ^ 

But  this,  ^vith  fubnudion,  is  a  moll  extraordinary  obfervation, 
and  totally  n-Mu^icnt,  to  ule  the  language  ot  tlie  P-^titioner  For 
iu  what  manner  does  it  follow,  from  an  extrad  not  ben.g  taken 
..ut  by  Plaids,  or  for  his  behoof,  fooner  than  the  .  7  i  o  that  no 
extract  was  fooner  taken  out  by  the  F.arl  ot  ..ron.:uty  1  he  Karl 
of  Cromarty  was  certainly  not  obliged,  and  trom  the  Inuation 
they  were  in  would  not  be  the  leall  inclined,  to  communicate  tne 
benefit  of  his  extract  of  the  decreet  of  ^'vil.on  to  P  ..ids  and  h.s 
curator,  with  whom  the  Karl,  or  at  leart  Prellonhall  tor  h.s  be- 
hoof, were  engaged  in  diCputes  about  thole  very  rents  in  the  coun- 
ter-procelles  of  decla.ator  ami  aliment  relped.vely  mamtamed  by 

'"' Xaother  argument  made  ufe  of  by  the  petitioner  to  Ihow  that 
Plaids  was  both  proprietor  of,  and  in  pollellion  ot  W  ell  C  anni..by, 
previous  to  the  extrad  in  the.  7  to.  is  a  decreet  ot  modihcauon 
and  locality,  at  the  miniller's  inllance.  m  June  .70K  where  I  lauls 
is  called  as  a  defender,  under  the  title  ot  portioner  0/  C<inmsby.       _ 

Hut  this  argument  is  equally  i.uoP.clur.ve  as  the  lall.  here  is 
no  doubt  that  the  rcpreleniativc  of  I'rovoll  Cuthbert,  wl  o  was 
known  to  be  Cuthbert  of  Plaids,  was  po, timer  oj  Umusby  upon 
.nakir.g  enidual  the  right  arlf.ng  from  the  decreet  otd.v,  ion. 
And  this  is  all  that   can  be  drawn  from  his  bemg  delcnbcd   po,- 


uoncr 


c  '9  y 

rents  of  Canni%'        '  ^^^^  ^^^^^s  was  in   pofTeffion  of  the 

be^r^oS^n  '^Z'^'^^^'^^^  ^'  P^^^^s  hin.f.H 
ihips  recolleaion  the  proceed t'.^  remains  to  bring  to  your  Lord- 
I^arl  of  Cromarty  an^Wsai^^^  ^^^^^^T  ^"^^^"^^   ^^- 

one  hand,  found"^;   upon  hfs  ri^ht^  rhe  "  '^''  ^'^'  ^^   '^'' 

or  an  article  of  comnenfktion  f n  J  '^1"^"\_^«  ^  counter  claim, 
Clark  objea  the  nZ^  ^f  d^;  decterof  H  °^'  ^'"  J  •'^^""  ^^^ 
"  "operfonaldecernitLrconldl?    K  -^^^^^        '"  ^^^P^^ 

''  berf,  for  the  re^t  of T  ?.' h  ^^"n^'T  "^"'"^  >^«^^"g  ^^  Cuth- 
"  Jer^ofTeffiL'norlntS^n"-  ^^^^'^^^^'  '^^^"^^  ^^  ^^^  -- 

ws^n^S^cL'rof'dlct;;;^^^  rrr  -'  ''-'- 
-  ^rther  than  to  .o^t:^^;:^:^^^:^:^.: 

entlri:g7i°l'l,tf  ^r'  r^^^"^  ^°"^  ^°^^^^P^  ^-^  with 

the  evifencearmr  from  L  ''''''-  '  '"^  '^"'^''"''^  ^^"  P"^^ 
further  than  tinftirion^'         proceedings  in  this  fubmiffion  no 

bad  nopol?eLi':"t,"mX""f""'.^^^  ^^^^  P^-^s 

bWifebeadveiedto    thT    I       "J/^^^^^^B.    But  then  it  will- 
roborates  every  othe-^^eWHo"      V  ^K  T'  ^^^^lifhed,  it  cor- 
gued  in  this  cLfe      for  iir^  "^^^'^  'J^'  refpondent  has  ar- 

Tn  virtue  of  th"de;reet   of  cSvirr'  "'  ^^^''^^^  °^  intromiffion  : 
there  was  no  gift  o/deelarattr'  ^'"''^.Z'^'^'   '^'^^'  ^^^^ 
get  into  poirelon  afterlh      pe;iod"wr"^\''''  '^''  ^^^^^^  ^-^^^ 
of  the  citation  in   the  dechr  rn  ■'   the  tenants,  by  means 

ment  of  their  ren^s  -And  H  .'  ^'^'^^  ""'ferpelled  from  the  pay- 
evidence  for  tre  refpondent  r  ''"^"'^^^"^  ^^°^^^  g°°^ 
^>7?,  It  fhows  trat  the  fI;T  f'p'^'P"^'^^"^''  in  two  refp'c^s. 
becaulb  he  is  cla^mina  I  °r  ^'^'"^'^^y  ^^^  not  in  pofTeffion  • 
It  proves  that  P  T  ^  ''"''  ^^^'^  '"^es  and  Clark  :  and  J/y' 
vennent  of  InJTnd  Ckrr.'  \  ^^^^^'^^^  '  for  otherwife  thef-' 
uncontradidedby  the  tad                  ^''^°^'  ^°^^^^  ^^^^  ^^^^^  «°°^ 

vy?h:^;;if ;t:m  r ;  .tr  ^^^'^'^^  -''''--  --  -  ^-^^^  -  '- 

rights  ;  and  tha?  e  erl  ntr      "  '^  '^''  ''''''  ""^  ^"'^^^  '^"^  Clark's 
a  mat  e^ery  prefumption  tends  to  ftrengthen  the  be- 
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lutherto  maclc.     Thus  L,co  ^       acpon.nt  heard  iome  old  tenants 
^v•unclks,  depones,        Ihat  "^f^"*"!^  .,,,,,„_,.,   p^^er  Swanie   and 

.  in  the  lands  of  \yf  ^'-"f  ^'^  ^^    ^''^S-   feveral  years   that 
"  Thomas  Dunnet,  fay,  That  ^hcre    ^ere  ^^  ^-^^.^^  „, 

"  thevpa-ul  no  rent  out  ot  ^^f  ^^-^^^  VecS  e^^^^^ 
'•  elevei  years,  the  deponent  ^1°«  "^^^.^.^^^^  M    J--es  Brod.e, 
"  Sir  Patrick  Dunbar  got  the  \ff\-l      ;X.rd  fome  of  the  te- 
minlfter  of  Canndby    depones  [1^   fj^^^^  ^^,^  ^^  i.^.^s  of  Bor- 

''  nants    and   l^me  oto  people^^^m^^^^^^^^^^^^  ^^  ^^^^..^^^^  ,  , 

"  lum,  Cuthbcrt  of  C^lt'^hdl,/^       »  Sir  Patrick  Dunbar  s 

"  fomeconneaion  -^^^  ^^^f  J"i^^^  J  them  H  v,  that,  for  a  cer- 
.'  time';  and  that  the  ^'^^on^'^^^^^^^^^^^  fon^e 

"  tain  number  «f  V^^^'/^^^V  .rl^nv^irs  tl  it  thev  paid  no  rents, 
.'  thirteen,  and  one  of  them  f  ^""  ;^^^'  ^un  u's  Vnue."  That 
"  which  ^vas  like^^•lfe  befoie  ^  )  ;^^j  .'^'^/j^  j,^,,,  ^.een  before 
,,efe  yc-,duri.g  ^hjc^Jey  p  Kl^o^  ^.^^^^^  ^,^    ,,,, 

;£^nj:r::i]t:;bi;;iW;n^^^^ 

Jl  ,709  rcmauKd  "-Ij '^-^^  ^^  m'    ot  vour  Lordlhips 

^ems  ^^bf^^^5^;;;!^^  ;^^,^;  n^;!:;ni  of  the  re.pondent.  ^or 
interlocutor.  ^\^[^^^V  arms  in  pollcllion  during  thole  years 
if  it  appears,  that  the   tenants  1  continue  in  pol- 

when  the  rents   were  "";M;l'<tcd  arc  al  --  ,nana^cnu-nt 

l.nion  after  ti.e   entry   °  ^ J--^^ "^'^^    ^,      ;.,.  to  iuppoll-,  that 

1 ''-'''  t'^  .;;,r;' '  -;r  ^1^  poncihon  without  pa^ng 

they  would  be  allo^^ca  to  c  relnondcnt,  m  his  reciann- 

up  tl>eir  arrears  ot  rents.  J''\^\'2Jy  your  Lordlhips,  that  ,. 
i,;.  petition,  has  endeayouicd  ^°  •;;;/, ^^  ^^^^^  lij.^;,,  all  .1 
only'  tlu.fe  tenants  whole  nanus  .  '"7' J^^{     ^^.^  likew- 

rell  of  the  tenants,  or  at  lead  th  n    kms  ^^  ru.c    ,  ^ 

liave  been  in  the   poirdT.on   m  ^  -  '  [^  ,:,^^^  ^      J^fl    ,,,  Uin^fclf. 
body  ;//  tauh  to  remove  il^m  ;   lo  the  iel,)onaei  ^^^^ 
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the  fame  juftice  which  has  interpofed  fo  far  to  give  relief,  will 
go  ftill  further,  and  find  the  purfuer  liable  to  account  for  the 
rents  of  all  the  tenants  :  And,  in  this  view,  the  refpondent  proceeds 
to  fupport  the  principle  of  your  Lordfhips  interlocutor,  as  going 
to  the  whole  rents,  which  is  the  view  in  which  the  petitioner  has 
laboured  fo  much  to  impugn  it. 

And  the  refpondent  mufl  begin  with  correcting  an  erroneous 
view  which  the  petitioners  have  all  along  endeavoured  to  give  of 
the  fituation  of  Sir  Patrick  Dunbar  and  themfelves  in  his  right. 
They  have  been  pleafed  to  alTume  the  character  of  Angular  fuccef- 
fors,  and,  on  every  occafion,  to  plead  the  favour  which  the  law 
gives  to  that  characfler.  But  this,  with  iubmifhon,  is  untenible. 
Sir  Patrick  Dunbar  contradled  upon  the  faith  of  no  record,  nor 
upon  any  title  which  is  now  impugned  upon  the  ground  of 
latent  incumbrances  ;  but  he  was  in  the  full  knowledge  of 
the  right  of  his  authors :  He  contradled  with  them  in  the 
knowledge  of  the  rights  they  had,  and  of  the  obligations  they 
were  under.  The  very  adtion  he  now  purfues,  is  an  aflion  in 
their  right  as  truftees  ;  and  therefore  to  argue,  with  one  breath, 
that  he  is  fo  far  a  fad;or  and  truftee  in  their  right,  as  to  be  in- 
titled  Co  the  articles  preftable  to  them,  and  at  the  fame  time  to 
argue,  that  he  is  to  be  confidered  as  a  Angular  fuccefTor  as  to  all 
the  obligations  preftable  by  them,  is  a  method  of  playing  faft  and 
loofe  inadmiffible  in  a  court  of  a  law.  Sir  Patrick  Dunbar  was 
known  to  be  a  man  of  much  fagacity,  and  lingular  difcernment, 
and  could  not  fail  to  fee,  that  the  rights  he  derived  from  Innes  and 
Clark,  were  liable  to  canvafTment  by  Plaids,  or  any  in  his  rights 
and  would  not  fail  to  poflefs  himfelf  of  every  account  and  infor- 
mation which  they  could  give  ;  fo  that  there  can  be  no  doubt  of 
his  being  in  an  equal  capacity  with  them  to  (land  the  teft  of  the 
fcrvitiny  whlcli  is  now  made. 

This  leads  the  refpondent  to  take  notice  of  another  debate  into 
which  the  parties  have  got,  as  to  the  fliape  of  the  caufe,  whether 
the  one  or  the  other  is  prop«rly  maintaining  a  claim  of  debt  a- 
gainft  the  other.  As  to  which,  your  Lordihips  will  readily  per- 
ceive, that  parties  may  argue  upon  this  point  in  a  circle,  fo  long 
as  they  pleafe,  Perhaps,  in  propriety  of  language,  they  fall  to  be 
confidered  in  the  light  of  counter- claimants.  But,  without  entering' 
into  critical  difcufilons  of  that  kind,  the  objedl  of  your  L.ordihips 
confideration  will  be,  What  the  juftice  of  the  cafe,  and  the  rights 
of  the  refpedive  parties,  calls  upon  you  to  decree. 

F  And 
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Ana   in  this  vicv/  of  the  matter,  it  is  an  agreed  point    that  the  I 

purfuers  are   now   maintaining  the  prcCcnt  aaion  agamlt  the  re-  | 

Ipoudesu,  in  virtue  of  the  truil  wliich  was  contcrred  upon  lunes 
and  Clark,  and  are  pleading,  that  they  ftiU   remamed  c-'cditors  to 
Plaids,  inconfequcnce  of  that  truft.     Such  Ixnng  the  Hate  of  the 
aaion    all  that  the   defender  contends   for   is,  that  they  {\vM  at 
the  flune  time  Ihow  an  account  of  their  management  as  truttees  ; 
bccaufc   their  management  was   fo  long,  and  their  mtromilhous 
muft  have  been  fo   great,  it  is  prefumable  that  all  their  deburle- 
ments   in  the   truft-management   was   out  of   their   intromilhons 
with  the  fubjca.  of  the  trull.    And  which   prefumption  is  much 
ftrengthencd,  by  the  confidcratiun  that  Innes  and  Clark  were  not 
in  a  fituation  to  be  making  deburfements  out  of  their  own  poc- 
k-^ts-  nor    does    the   diftcrent  deeds   granted    fuppole  that   they 
were  ;  for  it  is  faid,  that  they  are  to  be  allowed  n-U-nNon  oi  their 
dchm-Ccvncnts  out  of  their  wtromiftous  ;  plainly  fuppoling,  that  they 
were  not  to  be  in  advance.  .  ri      v 

The  refpondent  is  advifcd,  that  the  obfervations  now  fubm.t- 
ted  are  founded  in  material  juRicc,  and  in  thole  eaabhlhed  pnn- 
cinles  of  law  uniformly  applied  to  every  cale  where  the  lubjca  ot 
confideration  is  a  trurt-management,  or  indeed  any  management 
where  one  has  intromilTion  with  the  eflec^s  of  another  But  the 
matter  does  not  rell  upon  general  principles;  for  here  the  p.art.cu- 
lar  and  exprefs  obligations  in  the  deed^  warrant  the  relpondcnt  m 
every  demand  he  now  makes. 

For  Innes  and  CUark  are  exprefslv  taken  bound  to  accoun.  toi 
their  intromilhons  ;  which  cxprelsly  fuppoles  that  thoy  are  to 
keep  a  regular  account :  and  till  that  is  done,  the  rule  ot  law  aud 
theprelVimptionof/H///i/'.;^.A  nuill  meet  any  claim  founded  up- 
on the  trull-management,  pr^imptionc  juns,  ct  J:  jure,  io  long  as 
that  eirentialrequifite  of  a  trull  managnnent  IS  wanting. 

Aeain  the  precile  obligation  in  the  fecond  backbone  ,s  to  hrmg 
tbefiMh  of  the  appriH^  <W^>>,J  the  eftalc  of  Mr,  irith  -zc.tn,- 
tueJ  thereon,  10  a  coni/u/hnjd^^^  '7'°' 

gone  rnus  of  them."  were  part  of  the  lubjea  of  thde  jippv.hngs 
and  what  cnfued   thereon,  is  manifcll;  lo  that  unlels  the  purfu  r 
Ihall  Ihew  in  what   manner  he  has  implemented   this  obhgat  on 
or  Ihall  give  fome  .iccount  of  thcle  bygones,  which  are  pro vc-co 
have  b.en  in   the  tenants  hands  at  the  time  of  their   ''ght     1  cj 


(     23     ) 

cannot  be  allowed  to  come  and  plead  any  thing  in  their  own  fa- 
vour in  confequence  of  the  truft-right,  or  to  have  any  claim  fuf- 
ftained  to  them  as  ariling  from  it. 

It  is  in  vain  to  plead  upon  the  claufe  relieving  from  being  liable 
in  omifTions.  The  import  of  fuch  a  claufe  is  well  vinderfLOod  to 
relieve  the  perfon  aifling  under  it  from  being  liable  for  every  in- 
accuracy and  overfight,  which  perhaps  a  wifer  or  more  prudent 
man  might  have  done  in  the  management  of  his  own  affairs.  But 
it  would  be  a  moft  extraordinary  conftrudlion  of  fuch  a  claufe  to 
fay,  that  it  relieved  from  all  obligations  whatever,  even  the  moft 
exprefs  ones  fpecified  in  the  deeds ;  which  conftrud:ion  is  necef- 
fary  for  the  petitioners  in  this  cafe,  if  they  are  to  be  allowed  to 
maintain  their  prefent  adlion,  without  giving  any  account  of  thele 
bygone  rents  for  fuch  a  number  of  years  ;  which  they  were  un- 
doubtedly intitled  to  uplift,  and  were  bound  to  have  uplifted,  at 
the  time  they  entered  upon  their  management. 

And  there  is  greater  reafon  for  giving  force  to  the  prefumption 
of  intus  hahet  in  this  cafe,  when  your  Lordfliips  attend  to  the  re- 
ludlance  of  the  truftees,  and  their  fuccelTor  Sir  Patrick  Dunbar,  to 
fubmit  to  a  count  and  reckoning ;  which  could  arife  only  from  the 
confcioufnefs,  that  they  were /atisfied  and  paid  by  their  intromif- 
fions,  and  were  willing  to  let  things  ftand  as  they  were.  For 
although  Caftlehill  called  them  to  account,  firft  in  the  17  13,  there- 
after in  the  1720,  and  again  in  1732,  and  that  his  fon  renewed 
the  fame  action  in  1734,  in  which  it  feems  he  intended  to  have 
proceeded  ferioufly,  yet  no  accounts  were  ever  exhibited ;  but,  on 
the  contrary,  Sir  Patrick  Dunbar,  fenfible  that  an  accounting 
would  probably  put  an  end  to  his  claims,  and  oblige  him  to  fur- 
render  the  lands  of  Cannifby,  raifed  a  reduction  and  improbation 
of  CaftlchiU's  rights  in  1734,  in  order  to  meet  his  acfhion  of  count 
and  reckoning,  and  cut  off  the  foundation  of  it :  and  thcfe  were 
the  procefles  which  gave  occafion  to  the  after  fubmilTion,  which 
alfo  broke  up  without  any  decifion,  or  without  exhibiting  any  ac- 
counts, but  objedling  to  each  others  grounds  of  debt.  And  from 
thenceforward  it  does  not  appear,  that  ever  Sir  Patrick  Dunbar 
took  any  one  ftep  againft  the  Earl  of  Cromarty,  or  any  other.  He 
was  reputed  one  of  the  moft  fenfible  men  in  the  north  of  Scot- 
land ;  and  in  whatever  light  the  petitione'r  hiay  now  lee  it  for  her 
intereft  to  reprefent  him  at  the  latter  period  of  his  life,  it  is  a  no- 
torious   fadl:,    that  he  retained   his  judgement  to   the  laft,    bv\t 

thought 


(     H     ) 

thovight  hlmfelf  well  off,  if  he  was  allowed  to  keep  the  peaceable 
pulleTion  of  the  lands  of  Cannifby. 

The  petitioners  talk  of  fteps  taken  by  Sir  Patrick  Dunbar  for 
recovering  the  money  ;  and  particularly  of  a  lubmilTion  in  the 
1733  with  the  Farl  ofCruniartv,  in  which  Calllehill  was  a  party. 
But  your  Lortlililps  can  pay  no  regard  to  fuch  an  allegation,  as  no 
evidence  is  produce<l  ;  and  if  there  was  any  fuch  fubmillion,  the 
petitioners  lliould  produce  it,  as  the  refpondent  is  afraid  of  no 
light  that  can  be  thrown  upon  this  caufe. 

Upon  the  obfcrvations  already  offered,  the  refpondent  does 
humbly  conclude,  that,  independent  of  the  particular  circum- 
flances  which  occur  in  this  cafe,  every  general  prefumption  of 
law,  and  every  rule  of  juftice,  concur  in  debarring  the  petitionee 
from  maintaining  their  prefent  aclion,  without  holding  ihcm  lia- 
ble for  the  rents  from  the  1^94,  and  f7(-'9,  vmlels  in  fo  far  as 
thcv  Ihall  Ihow,  by  a  proper  account  of  management,  that  they 
were  debarred  from  recovering  all,  or  any  part  of  them. 

But  further,  the  refpondencs,  in  aid  of  the  general  prefump- 
lions  of  law,  will  lubmit  to  your  Lordlhips  the  fatisfatftory 
grounds  there  is  to  believe  that  de  fach  Innes  and  Clark  did  in- 
tromit with  the  rents  during  that  period  which  they  are  now  re- 
fufing  to  hold  count  for.     And, 

I//,  It  being  now  ellabliihcd,  that  thcfe  rents  muft  have  I'emain- 
fd  unuplifted  in  the  tenants  hands,  there  is  an  ablurdity  in  fup- 
pofnig,  that  Innes  and  Clark,  who  got  a  right  to  the  bygones, 
would  not  recover  thole  bygones.  They  had  no  temptation  to  do 
(jthcrwife,  unlefs  your  Lordlhips  fhall  prefume,  without  the  leafl 
reafon  or  probability,  that  they  meant  to  leave  them  in  the  poc- 
kets of  the  tenants  themfelvcs,  who  furely  had  no  claim,  cither  in 
julVicc  or  equity,  to  fuch  a  favour. 

2J/y,  However  unfaithful  the-  truflees  might  be  as  to  the  pro- 
per application  of  the  funds,  there  leems  no  leafon  to  doubt  in 
their  acflivity  to  recover  them  ;  for  they  proceeded  immediately, 
not  only  bv  attacking  my  Lord  Cromarty  by  reduclion  and  im- 
probatlon,  fidjuiitlion,  ike.  but  alii)  by  taking  proper  meafurcs  a- 
gainll  WillianA  Innes,  whereby  they  recx)vcre(l  his  ilebt,  and  by 
immediately  o.tracling  the  decreet  of  divifion,  ami  attaining  ])of- 
li-ffion  of  the  lands  of  Cannilby,  the  only  other  lubjecl-matter  of 
thefe  apprifings.  Thus  they  proceeded  rigoroully  to  recover  every 
aiticle  they  were  bound  to  by  the  obligation  in  their  backbond  ; 

except 
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except  it  lliall  be  fuppofed,  that  they  allowed  tlie  bygone  rents  of 
Caniiifby  to  flip  through  their  fingers,  without  the  leaft  inquiry 
or  concern  about  them  ;  which  is  not  only  highly  improbable  in 
the  circumflances  in  which  they  flood,  but  contrary  to  the  expreft 
words  of  the  obligation  they  had  com.e  under. 

idly,  There  is  pofitive  proof,  that  the  truflees  were  attentive  to 
the  profecution  of  the  bygone  refts.  It  appears  from  the  letter  oi 
the  3d  of  April  171 1,  N''  i.  in  the  appendix  to  the  refpondent's 
former  information,  that,  previous  to  that  period,  Clark  had  been 
amongft  the  tenants  of  Cannifby  :  and  fo  foon  after  as  the  7th  of 
May  171 1,  he  writes  to  Campbell  the  fadlor,  "  I'll  fend  you  in- 
"  ftrudlions  againft  the  i  ft  of  June,  for  profecuting  the  bygone 
"  refts."  At  this  period  there  could  be  no  fuch  bygones  fince 
Clark  and  Innes's  entry  in  the  1709,  as  to  create  any  alarm,  or  to 
call  for  fuch  an  immediate  profecution  ;  and  therefore  thefe  by- 
gone refts,  mentioned  in  this  letter  of  the  7th  of  May  171 1,  can 
relate  to  nothing  elfe  but  to  thefe  bygone  rejis,  or  old  refts,  which 
are  the  fubjed;  of  the  prefent  argument. 

^^thly.  This  leads  the  refpondent  to  take  notice  of  the  expreflloii 
oS.  old  farm,  and  old  refts,  which  occur  in  the  memorandums  of  Mr 
Campbell  the  fadlor,  the  evidence  of  which,  the  petitioner  la- 
bours with  fo  much  eagernefs  to  impugn.  But  the  refpondent  be- 
lieves, upon  a  confideration  of  his  obfervations,  the  evidence  of 
the  intromifFion  of  the  truftees  with  thofe  old  unuplifted  rents, 
will  ftill  occtir  to  your  Lordlhips  in  a  very  ftrong  point  of  view. 
The  expreffion  itfelf  of  old  rejls  is  remarkable,  and  tends  to  convey 
an  idea  of  bygones  of  an  older  ftanding,  than  merely  the  arrears 
of  a  former  crop.  As,  however,  the  petitioner  endeavours  to 
ftiow,  that  thefe  exprellions  relate  only  to  arrears  due  upon  fome 
of  the  years  betwixt  the  1712  and  1716,  his  obfei'vations,  fo  far 
as  they  appear  to  have  any  weight,  fhall  be  examined.     And, 

ijl,  As  to  what  is  faid,  that  thefe  memorandums  do  clearly  re- 
fpedl  th«  whole  years  from  the  commencement  of  the  pofreilioil  of 
the  tenants  therein  mentioned,  the  refpondent  denies,  that  there  is 
any  one  word  in  any  one  of  thefe  memorandums  to  juftify  any 
fuch  obfervation.  From  the  letter  of  the  3d  April  171  i,  already 
mentioned,  it  appears,  that  Clark  himfelf  had  been  among  the  te- 
nants of  Cannift^y ;  and,  in  all  probability,  either  by  himfelf,  or 
by  the  hands  of  his  fadlor,  had  recovered  the  greater  part  of  the 
rents   of  the  former  years :  fo  that  thefe  jottings  and  ixiemoran- 

G  dums 
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tlums  fell  naturally  to  mention  only  the  (late  of  the  rents  from 
the  I  7  1 2  downwards. 

But  further,  not  only  the  decreet  of  falc,  where  the  names  of 
the  tenants  are  mentioned,  but  the  letter  of  the  7th  of  May  171  i, 
niakcs  mention  both  of  Patrick  Swanie  and  Williamfon ;  concern- 
inn  both  of  whom  the  jottings  or  memorandums  are:  and  therc- 
lore  it  is  clear,  that  although  thefe  memorandums  begin  with  the 
x'ear  1712  as  to  the  money-rent,  there  is  no  ground  from  thence 
to  prefume,  that  their  polTclFion  began  at  that  time:  And  even  the 
obfervation  is  refuted  by  the  mcmorandmiis  thcmlelves  ;  for  feve- 
1^  ral  of  them  make  mention  of  the  victual-rent  for  crop  1710  and 
"I  downwards:  and  furely  the  petitioners  will   not  maintain  fo  con- 

tradictory an  argument,  as  to  fay,  that  the  commencement  of  the 
polTelTion  is  to  be  dated  both  from  the  1710  and  the  171  2. 

But  the  oblervation  upon  which  the  petitioners  feem  chiefly  to 
rely,  is  the  fum  of  arrears  mentioned  in  the  account  made  up  by 
the  Ton  of  Mr  Campbell,  being  ninety-nine  bolls,  and  L.  75,  ex- 
actly tallying  with  the  fum  of  rells  or  bygones,  mentioned  in  the 
different  memorandnms  :  and  it  is  faid,  that  as  the  charge  in  that 
account  refpeds  only  the  years  1 7  i  2,  i  7  1 3,  i  7  1 4,  and  i  7  1 5  ;  fo  the 
refls,  for  which  he  takes  credit,  cannot  poffibly  apply  to  any  o- 
ther  years  than  the  years  contained  in  the  charge. 

The  refpondent  does  not  deny,  that  the  article  of  refts  by  the 
tenants,  as  ftated  in  the  random  account  made  up  by  young 
Campbell,  exa(ftly  tallies  with  the  fum-total  of  the  rells  contained 
in  the  father's  memorandums.  But  the  petitioner  is  wonderfully 
inaccurate,  when  he  contends,  that  thole  rells  or  bygones  murt  re- 
late only  to  the  particular  years  mentioneil  in  the  charge  of  the 
random  account  made  up  by  young  Campbell ;  becaule  the  charge 
and  diicharge  ought  to  rcfpecl  the  lame  years:  for  if  the  petition- 
ers will  give  themfelves  the  trouble  to  revile  their  calculation  with  a 
little  more  attention,  they  will  find,  that  there  is  no  Inch  correfpon- 
dtnce  betwixt  the  charge  and  diicharge,  as  that  upon  which  their 
:Trgument  is  fountlcd  ;  for,  confelledly,  the  charge  cojnpreiicnds  on- 
ly ihc  years  1712,1713,1714,  and  1715  ;  whereas  the  lum  of  nine- 
cy-nine  bolls,  L.  75,  comprehends  the  rents  mentioned  in  the  fa- 
ther's memorandum,  as  due  for  the  after  years  i  7  1  6  and  1717: 
So  that  this  cxac^  tally,  held  forth  by  the  petitioner  as  fo  conclu- 
five.  amounts  to  neither  more  nor  Ids  than  this,  that  the  fbn 
James,  in  making  a  Hate  from  his  father's  memorandnms,  had 
thrown  into  a  (Uunp  article  the   whole    bygones   ap}>i.aring   to    be 

due 
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due  by  the  tenants  upon  the  face  of  his  father's  memorandumq" 
mthout  the  leaft  regard' whether  thefe  anfwered  to  tWears  of  Ae 
charge  or  not.  j  j       ^  ^j^  luc 

The  petitioner  fuppofes  it  is  very  unnatural,  that  thefe  old  refts 
fhould  be  kept  up  feparate  from  the  more  recent  arrears,  or  that 
the  rents  of  later  years  fhould  be  paid  up,  at  the  time  that  the  ar- 
rears of  the  precedmg  years  are  ftlll  outflanding.  But  there  is 
nothmg  m  this  obfervation.  From  the  long  time  the  rents  were 
m  the  tenants  hands,  the  fum  of  arrears  woSld  be  large  and  the 
truftees  would  of  neceffity  be  obliged  to  be  fomewhat^  indulgent 
astothetimeoflevymgthem;  fo  that  they  would  be  gradually 

^r  li,     ^T,'^'"  T  "°  ''l'^"^  "^5^'  ^^  ^'"^y'^^S  the  currfnt  rents! 
they  fhould  depart  from  the  right  of  hypothec,  and   other  legal 

felTdue  ^""""P^^^^^^SP^y^^ent  of  the  current  rents  as  they 

Having  faid  fo  much  in  refutation  of  the  petitioner's  obferva- 
nons,  the  refpondentmuft  beg  leave,  before  leaving  this  point,  to 
bnng  under  the  view  of  your  Lordfhips,  an  obfervation  upon  one 
of  thefe  memorandums,  whxch  will  enable  you  to  determine  which 
of  the  parties  are  befl  founded  in  the  conftrudion  which  they  put  • 
\iY>on  old  refis  or  bygones.  ^   i"^^ 

The  particular  memorandum  to  which  the  refpondent  defires  the 
attention  of  your  Lordfhips,  is  that  refpeding  Donald  Williamfon, 
who  IS  reprefented  as  being  only  refting  the  vidual-rent  17,5  and 
1716,  and  the  Martinmas  debt  1715:  but  befides  this,  he  is  re- 
prelented  as  likewife  owing  thirteen  bolls  old  rejl.  This,  with  fub- 
mifTion,  IS  demonflration,  that  this  mufl  mean  fome  dd  arrears 
not  of  the  1712  1713,  or  1714  ;  for  it  will  be  obferved  tha^ 
thirteen  bolls  is_  four  bolls  more  than  a  whole  year's  viauatrent 
and  therefore,  ,f  it  had  related  to  the  years  mentioned  in  this  me- 
morandum, It  would  have  run,  that  he  was  due  the  vidual-rent 
17  14.  17  15,  and  I  7 16.  and  four  bolls  of  arrears  J  but  the  man- 
ners which  it  is  ftated  does,  with  fubmiffion,  clearly  prove  the 
J-efpondents  conflrudion  put  upon  the  exprefTion  old  refts. 

And    your  Lordfhips  will    be  further  plealed   to   obferve,  how 

wonderfully  this  obfervation  is  corroborated  by  Clark's  letter  of  Z 

Vlf^      t\  '  ^  "  '.^^^'^  ^^'  ^^^^  ^J^-<iy  "^-e  than   once  men- 

"T.f*  ^^"^r"^'  ^'''  "  ^  ^g'-^^'  '^^'  P^f"^k  Swanie-s  fon  fltall 

get  what  Thomas  Groat  pofTefTed,  and  endeavour,  if  pofTible   to 

caufe  him  take  Williamfon's  pofTefTion  :  for  f  11  no^  continue  him 

any  longer  m  xt.     I'Jl  fend  you  inllruaions  by  the  firll  of  June 


{       2S       ) 

"  for  profecuting  the  bygone  reds." Here  your  Lor.mups  ^ylU 

M^rvrrhe  re<bkuion  imnfioned,  of  not  contiaumg  Donald  W  il- 
..^ervcthereo  mon  ^^^^^^^  ^^  i,,a,,,aions  to  pro- 

fJcutffirbvro      -a;-   and,  corrc.pondn.g  to  th.s    yon  fee     ron. 
le^uie  lor  ^)h  Donald  Williamlon,  who,  by  lome  nidul- 

ltc""lnd '^bet  con  t^^^^^^       -nch   deeper  with   regard  to  thefe 
gcncc  '^•■^^^^'l"  f  the  others,   which  contauis  a  very  good 

bygone  reRs  ^^^"   ^">  °;       ^^^^j^^a  ,,,  ,^,,,;,,,,,  Kun  no  longer; 
'""'TrTs^lli^^^^^  of  thefe  old  refts,  afiords  Hke- 

wrl  ^  "r fgioTrS  why  Clark  ihould  be  def.ous  that  Ins  ion 
Hiould  fiicceed  to  WiUiamfon  s  poHeihon. 

A    th     memorandum,  holograph  ot   Plauls,  has  been  fo  fully 
/\s  tne  u  c  Lordihips  in  tormcr  papers,  and 

^:"f ;:  r^^  m^l^-^aiming  petition.  t.r  tl.e  reipo.uleju, 
k  is  u  necelT^^ry  here  again  to  enlarge  upon  it.  That  it  is  holo- 
.r  pi  our  Lonllhips  can  judge  for  yourfelves,  upon  infpea.on; 
^nd  when  it  fo  dirJclly  charges  upon  Clark  and  Innes  the  in- 
t  om  mo  s  with  the  rents  from  the  1694  to  the  17.0,  it  is  impof- 
fibk  but  that  your  Lordihips  muR  pay  regard  to  a  document  o 
fuch  an  iquity:  The  fac^  mull  have  been  notorious  eidiei  the 
S'ewaTorh^e  other,  at  that  time;  and  it  is  impolTible  to  lav 
?h.t  tliere  could  be  any  intention  to  miQead  or  impofe  upon  t  c 
r  'rl  of  Cromarty,  fo  far  back  as  the  1714.  ^v^^'^".  trom  every  cu-- 

J;^!  ft  nee    i^t  is  ipp=^'-ent,  that  the  Earl  muft  have  been  in  the  full 
cumltance     t  is      1  ^^^  ^^^^^^  ^^^^  ^^^,  ^ 

'r  :?Sl '  he  hun;:i^  or  Macken..  of  Preftonhall,  had  le^^ 
the  b  en  as  the  petitioners  one  while  luppoies ;  and  tar  lefs 
^^uld  ?1  id  have  had  the  alUirance  to  charge  thofe  intronnlhons 
v.oulcl  1  lauis  n  ^.^  incrom.tted,  as  thepe- 

^  ^-    r.,  ^.    from  the  16.M  down  t..  the  1709,  upo"  1'"":*  •" "^ 
Si  riK  cvfZcc"  .r/oCmblc.  a,ul  It  ,s  hoped  it  wUl  occu.-  u, 

rUir  li-rlit  to  \our  Lordihips. 

'     n      P  t  tion  niifreprcfents  the  refpondent's   argument,  wli.ni 
r.lk    of  endeavouring  in  this  manner  to  create  a  debt  by  Ins  o^^n 
:;;i';;i     t  .  .  ntt  bardy   the  ailertion,  but  the  time  who. 


(    ^9     ) 

tKe  perfon  who,  and  the  perfon  to  whom,  the  aliegation  i  ■ 
made,  which  all  concur  together  to  render  thefe  writino-s  lately 
difcovered  fo  material  an  evidence  for  determining  whjfe  ihefe 
rents  were  from  the  i  694  to  the  i  709. 

Although,  in  feveral  particulars  of  lefs  importance,  mifrepre--- 
fented  both  in  point  of  fad  and  argument,  the  refpondent  docs- 
not  propofe  to  trouble  your  Lordfhips  with  a  minute  difcuffion 
he  cannot  conclude  without  taking  notice  of  the  unjuft  clamour 
which  IS  thrown  out,  of  an  improper  delay  and  procraftination 
on  his  part.     In  common  modefty,  the  petitioners  might  have  re- 
frained from  this  charge,  when  the  circumftances  of  the  cafe  are 
confidered.     No  wonder  that  the  condud  of  the  caufe,   on  the 
part  of  the  refpondent,  Ihould  be  involved  in  darkncfs  and  diffi- 
culty :  for  on  account  of  the  total  negled  of  the  truflees    not  to 
call  It  worfe,  either  to  preferve,  or  to  exhibit  accounts,  as  exprefs- 
]y  bound  by   the   tenor   of  their   backbonds,  the  purfuers  leave 
the  refpondent  to  grope  in   the  dark  in  thofe  very  particulars  in 
which  It  was  the  duty  of  the  truftees,  or  thofe   in   their  ric^ht    to ' 
have  given  them  light.     At  the  fame  time  the  refpondent  has 'the 
fatisfadion  to  reflect    that    every  additional    refearch   and    dif- 
covery   of  evidence  has   been  attended  with  additional    fuccefs 
Thus  the  petitioner  obflinately  denied,  that  her  authors  had  recei-  - 
ved  payment  of  the  large  debt  due   by  William  Innes  ;    and   had 
not  a  voucher  in  writing  been   luckily  and  unexpededly  found 
the  refpondent  would  have  been  cut  out  of  it.     In  the  fame  way' 
flie  denied,  that  her  authors  had  had-  polTeffion   of  the   lands  of 
Cannifby  prior  to  the  17 19,   when   Alexander  Clark  difponed    to 
Sir  Patrick  Dunbar;    and  upon   this  falfe- averment,  fhe  obtained 
feveral  interlocutors  againft  the  refpondent  upon  this  point    both 
before  the  Lord  Ordinary  and  your  Lordlhips.     But  at  laft  com- 
plete evidence  was   providentially  found   of  the  polFeffion  of  her 
authors  long  before ;  and  upon  it  your  Lordlhips  have  found  her 
accountable  from  the  1709,  which  is   for  ten  years  more  than  ihe  • 
admitted. 

And,  upon  the  whole,  when  the  cafe  is  again  reconfidered 
the  refpondent  flatters  himfelf,  you  will  not  only  adhere  to  this  in- 
terlocutor in  fo  far  as  it  goes  favourable  for  him,  but  will  likewife 
grant  the  prayer  of  the  reclaiming  petition  which  is  offered  on  hi== 
part. 

In  refpeSi  ivhereof,  &c. 

HENRY    DUNDAS;. 


JUNE    nth,    1 771. 

ANSWERS 

FOR 

Mrs.  Elizabeth  Dunbar,  and  James  Sin- 
clair of  Duran,  Efq;  her  hufband, 

T  o    T  H  E 
PETITION    of   Alexander     Cuthbert,    Efq; 


THE  fald  petition  of  Alexander  Cuthbert,  Efq;  prays  your 
Lordftiips  "  to  find  the  refpondents  fall  to  be  charged, 
"  in  the  accounting,  with  the  whole  rents  of  Weft 
"  Cannisby,  from  the  year  i  694." 
Every  argument,  by  which  that  demand  is  endeavoured  to  be 
flipported,  has  already  received  a  full  anfwer  in  the  counter-peti- 
tion, prefented  the  9th  of  March  lafl:,  on  behalf  of  the  refpon- 
dents, in  which  alfo  every  fad  material  to  the  caufe  is  ftated  ac 
length  ;  a  few  words  therefore  fhall  fuffice  in  the  prefent  anfwers. 
The  queftion  is  not,  as  the  petitioner  all  along  fuppofes,  whe- 
ther Innes  and  Clerk,  or  the  refpondents,  who  ftand  in  their  right, 
fhall  account  or  be  liable  for  their  intromiflions,  but  whether,  in 
point  of  fact,  Innes  and  Clerk  did  intromit  with  the  rents  of  Wert 
Cannisby  from   1 694  to  1710? 

To  which  another  queftion  is  prejudicial,  viz.  "  Whether  were 
thofe  rents  adlually  refting  owing  in  17 10,  and  did  they  remain 
unpaid  during  that  long  period  ot  16  years  ?"  For,  if  they  were  not 
refting  at  the  commencenient  of  Innes  and  Clerk's  rii);ht,  Innca  and 
Clerk  could  not  pcflibly  uplift  or  intromit  with  them. 

On  this  point,  a  number  of  irrefiftable  circumftances  areaheady 
ftated  in  the  refpondents  petition  ;  the  following  only  ihall  be 
noticed  here  : 

A  in^. 


(  '  ^   . 

I  mo,  Tliat  John  Cuthbert  of  Calllehlll,  tlie  petitioner's  father, 
\vl>o  received  his  right  in  171  3,  only  tv.o  or  three  years  after  the 
commencement  of  that  of  Innes  and  Clerk,  and  who  therefore 
mull  have  been  fully  informed  of  the  fact,  did  not  pretend,  in  the 
aclion  then  brought  againl\  them,  to  alledge  or  charge,  that  they 
had  uplifted  tiiole  rents,  or  had  any  intromiflions  prior  to 
1 710. 

2do,  In  the  aclion  brought  in  1752,  at  the  inflance  of  the  faid 
John  Cuthbert  of  Caftlehill,  againll  the  rcprcfentatives  of  Innes  and 
Clerk,  and  Sir  Patrick  Dunbar,  Caftlehill  concluded  againft  them 
tor  crop  and  year    1711,  and  fublcqucnt  crops  only. 

3tio,  In  the  proceedings  on  the  iubmiiuon,  into  which  the  par- 
ties entered  in  1733,  it  was  not  pretended  by  Cafllehill,  that  In- 
nes and  Clerk  had  any   intromiflions  prior  to  the    year  171  r. 

4to,  In  the  other  aclion,  raifed  in  1734,  at  the  inflance  of  his 
fon,  George  Cuthbert  of  Calllehill,  the  lummons  concludes  againlt 
them  in  like  manner  for  crop  and  year  17  1 1,  and  fucceeding  years 
only.  Ant!  it  is  a  miflake,  that,  in  any  one  of  thefe  procelTes,  or  in 
any  part  of  the  proceedings,  Sir  Patrick  Dunbar  is  or  was  ever 
luppofcd,  (as  is  alktigcd  in  the  petition,)  to  have  intromitted  with 
thofe  rents,  or  to  have  poircfled  the  lands  prior  to  the  i  7  i  9.  This 
was  impoirible,  becaufc  hi*  right  commenced  in  171  9,  and  he  was 
made  a  party  to  thefe  proccllcs  only,  becaufc  he  llood  in  the  right 
oi  the  fubjecls  at  the  time,  and  being  the  allignee  of  Innes  and 
(^lerk,  was  liable  to  give  credit  for  all  the  intromiflions  which 
they  appeared  to  have  had.  In  that  llnfe  the  refpondents  arc  ^c;- 
(hm  pcr/ona  with  Innes  and  Cllerk,  but  in  no  other,  for  thty  arc 
a.flignccs  merely  :  and  it  is  not  true,  that  any  papers  belonging  to 
Maids,  other  tlian  thofc  neccllary  for  cflablilhing  his  right  lo  the 
j)articu!ar  fubjccls  made  over,  were  delivered  to  Sir  Patrick  Dun- 
bar, as  appears  from  the  oatijs  of  all  thofe  examined  on  the  dili- 
gc'uces  granted  at  the  petitioner's  inflance,  as  well  as  from  the 
exhibits  themfclves,  which  prove,  that  the  accompts  of  Campbell's 
intromiflions  had  never  been  delivered  to  Sir  l*atrick,  but  remain- 
ed   all  alcjiig  in   Cimpbcll's  own  keepings. 

'Ihefe  circiinillaiices  amount  almoll  to  demonflration,  that  In- 
nes and  Clerk  had  no  intromilFion  previous  to  the  year  17  10,  and 
lliow  the  knov.lcdge  and  convidiun,  w!iii.!i  the  petitioner's  father, 

as 


(     3     )       , 
as  well   as  brother,  and  all  others  who  had  befl:   accefs  to  be  in- 
formed, had  of  the  fad. 

The  refpondents,  therefore,  fhall  only  add,  ^to,  That,  among 
all  the  jottings,  papers,  and  accounts,  which  have  been  produced 
out  of  the  repofitories  of  clerk  Campbell,  not  a  fcrap  has  been  re- 
covered, which  gives  the  lead  hint  or  fufpicion  of  any  prior  in- 
tromiffion  ;  a  circumftance  which  agrees  exadlly  with  the  conclu- 
fions  and  terms  of  the  forefaid  fummonfes  and  proceedings. 

But  if  the  rents  could  not  be  refling  during  the  long  period,  from 
1694  to  1 7 10,  little  need  be  added  upon  the  matter  of  the  defen- 
der's petition,  which  does  not  contain  any  argument  difcoverable 
by  the  refpondents,  and  admits,  that  the  petitioner  cannot  prove  or 
bring  the  leaft  evidence,  that  Innes  and  Clerk  intromitted  with  any 
of  thofe  rents,  but  makes  an  ajfertion  merely,  that  feems  in  fub- 
ftance  to  be  reduceable  to  one  propofition,  viz.  "  That  the  onus 
"  prohandi  lies  on  the  refpondents,  and  that  they  are  chargeable 
"  with  all  the  rents  with  which  they  do  not  prove,  that  Innes  and 
"  Clerk  did  not  intromit." 

But  the  nature  of  the  prefent  adlion  and  claim,  which  is  great- 
ly miftaken  by  the  petitioner,  wlll^  clearly  (how,  that  the  onus 
prohandi  neither  does  nor  can  lie  on  the  refpondents.  Innes  and 
Clerk  had  advanced  large  fums  to  and  for  Plaids,  in  which  they 
became  creditors  to  him,  and  which  therefore  he  was  bound  to  re- 
pay them.  Accordingly,  for  their  fecurlty  and  payment,  he  made 
over  to  them  in  1710  the  three  funds  recited  in  the  petition,  viz. 
the  lands  of  Weft  Cannisby,  the  debt  due  by  William  Innes,  and 
that  on  Cromarty.  By  the  terms  of  the  rights  then  granted  in 
their  favour,  they  were  exprefly  declared  liable,  not  for  omiflions, 
but  for  intromiffions  only  ;  and  the  prefent  adlon  is  not  inftltu- 
ted  for  affecfling  or  recovering  other  funds,  as  the  petitioner  fays, 
page  8th,  but  for  making  efFe(5lual  one  of  thofe  very  funds 
which  was  made  over  to  them  for  their  fecurity  and  pay- 
ment. In  thefe  circumftances,  it  matters  not  at  whofe  Inftance 
the  prefent  affllon  is  brought,  whether  of  the  petitioner  or  of 
the  refpondent,  and  the  utmoft,  which  can  be  incumbent 
on  the  refpondent,  is,  to  fhow,  that  fhe,  or  Innes  and  Clerk, 
were  creditors  to  Plaids.  Thus  far,  perhaps,  the  onus  pro- 
bfindi  might  be  faid  to  lie  on  the  refpondent,  and  thus  far  flie  has 


(    4    )      .  ^.      ,         .. 

pone  ;  for  it  is  a  grofs  miftake,  what  is  averred  m  the  petition, 
page  7th  "  That  many  of  the  articles  of  charge  fuftained  by  the 
"  accountant  in  their  favour,  are  (retted  entirely  upon  the  trujl- 
"  riirht,  which,  inter  alia,  provides,  that  an  account,  figned  by 
"  them'  Ihall  be  a  fufficicnt  charge;  for,  upon  this  claule  of  the 
"  truft-'right  alone,  many  articles  have  been  fultaincd  to  them, 
"  merely  upon  accounts  fi^ucJ  by  them."  The  reverfe  is  the  fad  ; 
not  a  fmgle  article  has  been  fuftained  to  them,  cither  by  the  Lord 
ordinary  or  by  the  accountant,  which  is  not  proved  by  clear 
vouchers,  produced  under  the  hands  of  Flaids  hmifelh  and  the 
evidence  mull  be  Ilrong  indeed,  fince  the  petitioner,  well  dil poled 
as  he  i^  has  not  difputed  a  finglc  article  of  that  charge.  This  evi- 
dence the  rcfpondent  has  brought;  and  the  debt  due  to  her  is 
clearly  eftabli'hed  by  it.  But  farther  the  onus  probandi  cannot  he 
u'pon'hcr;  not  on  account  of  the  exprefs  terms  ot  the  back-bond 
only  which  ought  furelv,  like  exprefs  articles  in  other  covenants, 
to  be  the  rrgula  reguhms  of  the  rights  and  interefts  of  parties,  but 
alfo  bv  the  very  nature  of  the  thing.  ,  ,      .  ,     .  •     , 

A  creditor  isnot  bound  to  prove  that  his  debt  ;/  vot  pmJ ;  tis  the 
debitor  on  whom  it  is  incumbent  to  prove  payment,  it  he  allcdges 
if  and  it  makes  no  difference,  whether  the  fatisfadion  he  allcdges 
is  averred  to  have  been  made  in  the  way  of  aclual  payment,  in 
thatof  compcniation,  or  in  any  other:  Ibll  ihe  onus  probanJi,  that 
fatisfadion  lias  been  made,  mull  and  can  only  he  on  the  de- 
bitor. ,  .... 

In  this  light  the  matter  has  all  along  appeared  to  the  petitioner 
himfelf  •  the  purpofe  of  every  (Icp  of  the  procedure,  on  his  part, 
has  been  to  bring  rviJruce  of  intromillions  had  by  Inncs  and 
Clerk  in  order  to  prwe  cxtinclion  and  payment  of  the  debt 
confcffcd  to  be  due  to  them.  In  this  view,  diligences  and  proofs 
have  been  demanded  bv,  and  allowed  to  him,  almoll  without  num- 
ber It  is  therefore  running  counter  to  the  principles  implied  and 
fixed  by  every  interlocutor  pronounced,  and  paper  given  in  in  the 
tanfe  aswdl  as  to  every  rule  -f  law,  to  infill,  that  the  onus  pro- 
bandi Wc^  on  the  rcfpondent,  and  that  Ihe  is  bound  to  prove  Innes 
■tnd  Clerk  neither  did  or  couKl  intromit:  that  would  be  demanding 
of  her  a  thing  never  heard  or  demanded  of  any  creditor:  negatives 
move  tliemfelvcs  ;  and  if  fatisfaaion,  payment,  compcniation,  or 
iutrom.lliou  is  allcdged,  undoubtedly  evidence  mull  be  brought  oi 


the  allegation  by  the  debitor,  who  makes,   and  is  bound  to  prove 
it. 

Had  Sir  Patrick  Dunbar  entered  a  claim  for  the  debt  on  the  for- 
feited eftate  of  Cromarty,  in  terms  of  the  vefting-ad,  his  claim, 
being  preferable  to  that  of  Lady  Caftlehill,  would  undoubtedly 
have  been  preferred  ;  and  he  would  not,  in  that  cafe,  have  been  o- 
bliged  even  to  prove,  that  Innes  and  Clark  were  creditors  to  Plaids ; 
but  Lady  Caftlehill,  if  (he  had  thereafter  brought  an  adlion  againft 
him  to  denude,  in  whole  or  in  part,  would,  before  flie  could  have 
obtained  decreet,  decerning  him  fo  to  do,  have  been  obliged  to 
prove,  that  the  debt  due  to  Sir  Patrick  had  been  fatisfied  and 
paid:  which  being  the  cafe,  the  refpondent^s  right  and  condi- 
tion cannot  be  rendered  worfe,  by  the  accident  of  Sir  Patrick's  hav- 
ing forgot  to  enter  a  claim. 

And  it  is  equally  groundlefs,  as  it  is  irrelevant,  what  is  fald. 
That  Innes  and  Clark  ought  to  have  kept  an  account,  which  they 
did  not  do;  and  that  the  refpondents  are  infifting  the  petitioner 
fliall  denude  of  the  claim  fuftained  to  his  predeceffor,  Lady  Caftle- 
hill, without  exhibiting  any  account  of  their  intromiffions,  or 
giving  credit  for  them. 

In  the  firft  place,  the  keeping  of  an  account  is  not,  as  the  peti- 
tioner fays,  an  obligation  impofed  on  Innes  and  Clerk,  by  the  rights 
granted  in  their  favour.  They  were  indeed  bound  to  render  an  ac- 
count, on  being  defired  or  fued  ;  and  this  they  were  alwa^^s  willing 
and  ready  to  do,  as  appears  from  the  proceedings,  both  in  the  fore- 
faid  proceffes,  and  in  the  fubmifllon  between  the  parties.  But 
Caftlehill,  inftead  of  demanding  judgment  in  the  fubmifllon,  or 
pufhing  the  proceffes  to  an  iffue,  took  no  ftep  for  bringing  them  t^ 
a  concluiion ;  which,  as  Sir  Patrick  Dunbar  not  only  alTerted  his 
claim,  by  intimating  his  right  direcStly,  i.  e.  in  the  1720,  to  the 
Earl  of  Cromarty,  but  entered  his  claim  before  the  arbiters,  and  pro- 
duced vouchers  of  it,  is  ftrong  real  evidence  that  Caftlehill  himfelf 
was  fatisfied,  both  of  the  extent  and  of  the  juftice  of  the  debt, 
which  Sir  Patrick  afferted  and  proved  to  be  due  to  him. 

It  is  a  miftake,  what  is  faid  in  the  petition,  page  5th,  That 
Sir  Patrick,  in  order  to  avoid  a  count  and  reckoning,  raifed  a 
procefs  of  redu<Elion  and  improbation  againft  Caftlehill,  to  cut 
down  his  title.  This  procefs  the  refpondents  never  heard  of,  and 
it  is  not  produced ;  but  if  it  had  adually  been  raifed,  it  makes 
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clire(5lly  agalnfl  the  petitioner,  as  it  is  ftrong  evidence  of  the  noto- 
rious injuilice  of  the  foundation  of  his  right. 

In  the  fecontl  place,  were  it  true  that  Innes  and  Clark  had  ne- 
glected to  keep  an  account,  the  confequence  thence  drawn  in  the 
]>ctition  is  a  length  and  f^'veriry  which  law  and  juitice  will  not  go  j 
that  they  mull  therefore  be  charged  with  the  whole  rents  of  Well- 
Cannisby,  from  1694  to  17  10,  without  any  evidence  that  they  in- 
tromitted  with  them,  as  this  would  amount  to  a  forfeiture  of  fo 
much  of  their  property  ;  and  the  iame  argument  would  make  them 
alfo  liable  for  the  debt  on  Cromarty,  notwithftanding  that  it  is  con- 
fefledly  outltanding. 

But,  in  the  third  place,  in  point  of  faft,  it  cannot  be  prefum- 
cd,  that  they  did  not  both  keep  and  render  an  account :  the  pre- 
lumption  is,  that  they  did  both  ;  which  appears  indeed  to  have 
been  the  cafe.  They  had  confelfedly  no  intromilBon  with  the 
debt  on  Cromarty,  fo  could  keep  no  account  of  it :  William  In-' 
ncs's  debt  was  only  one  fingle  article,  lb  did  not  admit  or  require 
any  particular  account  :  Clerk  Campbell  was  the  perlbn  by  wliom 
they  had  any  intromiflion  or  pollelVion  of  the  lands  of  Cannilby, 
the  only  other  fubjecl  difponcd  to  them,  or  with  which  they  could 
intromit  ;  and  accounts  adualiy  kept  by  liim,  of  his  and  their  in- 
tromilTions  with  thofe  rents,  have  been  recovered,  and  produced  in 
procels. 

In  the  fourth  place,  the  rcfpondcnts  have  renilercd  and  exhibit- 
ed an  account  of  all  the  intromidions  they  ever  heard  of;  and 
they  do  not  pretend,  as  the  petitioner  fays,  that  they  ihall  not  be 
charged  for  every  penny  with  which  Innes  and  Clark  intromitted; 
but  they  do  with  fome  confidence  infill,  thai  they  neither  can  nor 
ought  to  be  charged  with  more  ;  and  that  they  are  not  liable  for 
any  intromifTions  which  Innes  and  Clerk  are  not  proved  to  have 
had. 

The  circumftanccs  which  appear  in  evidence,  repudiate  the 
making  of  any  prcfumption  againll  the  trullees.  Inllead  of  aifl- 
ing  an  indiirerent  part  to  I'laid'^,  as  is  pretended  by  the  petitioner, 
it  is  proved,  by  the  acknowledgment  of  Tlai  Is  himfelf,  made  in 
the  tlced  recited  in  the  rcfjiondent's  counter-petition,  p.  4,  as  well 
as  by  undoubted  vouchers  produced,  th:it  tlicy  made  large  ad- 
vances for  him,  even  before  ihcy  toui  lied  a  penny  of  his  funds, 
as  well  as  with  a  dillant  profpciil  oi  miking  tiiem  elleclual.  They 
adcJ  therefore  a  moll  friendly  part  t^  him,  and  are  moll  onerous 

creditors, 
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creditors,  entitled  in  juftice  to  payment ;  but  the  fame  cannot  be 
faid  of  Caftlehill :  his  claim  is  mofl  fafpicious  and  unfavourable 
being  founded  on  a  bond  of  corroboration,  which  he  had  the  ad- 
drefs  to  take  from  Plaids,  remotis  arbitris,  in  17 12,  of  even  date 
with  the  notable  difcharge  mentioned  in  the  refpondent's  petition, 
in  fecurity  and  payment  of  certain  pretended  debts,  of  which  not  a 
fingle  voucher  is,  or  has  been  offered  to  beproduced.  Indeed,  Calile- 
hill  himfelf  appears  to  have  been  confcious  of  the  advantage  which 
had  been  taken  of  Plaids,  for  he  kept  the  afTignation  that  was  granted 
ed  in  his  favour  to  Innes  and  Clark's  back-bonds,  latejit  for  twen- 
ty years,  and  did  not  intimate  or  take  a  fingle  flep  for  making 
it  effedlual,  till  1732,  when  Plaids  was  dead. 

In  thefe  circumftances,  it  cannot  be  fuppofed,  that  if  Innes  and 
Clark  had  intromitted  with  any  part  of  the  rents  prior  to  the  1709, 
fome  evidence  would  not  have  appeared  of  the  fa<ft. 

Your  Lordfhips  have  found  the  refpondents  not  liable  for  any 
rents  other  than  thofe  payable  by  tenants,  who  appear  to  have  been 
in  pofleflion  at    1709.     The   petitioner  (pet.  p.  7.)  alledges,  that 
three  of  the  tenants,  who  had  pofTelTed  in  1694,  were  in  pofleflion 
in  1711  ;  but  even  this  is  afferted  without  the  leafl  evidence;  and 
he  is  afterwards  obliged  to  admit,  (p.  12.)  "  That  it  does  not  ap- 
"  pear  who  were  the  tenants  in  the  lands  of  Cannifby  when  In- 
"  nes  and  Clerk  got  the  right  from  Plaids ;    fo  that  it  cannot  be 
*'  known   whether  the   tenants  that  pofTeffed  at  the  time  of  their 
"  entry,  were  the  fame  who  poflefTed   them  in  1694."     The  mat- 
ter, therefore,  according  to  his  own  fliowing,  is  inextricable  ;    and 
no  regard  will  be  had  to  the  conje^ure  which  he  is  pleafed  to  make, 
that  the  tenants,  who  were  in  pofTeflion  in  17 10,  were  either  the  re- 
lids,  the  heirs,  ordifponees,  of  thofe  who  pofrelfed  the  lands  in  1694. 
Theconjedlure  is  not  only  unfupported  by  evidence,  but  is  fliown  ia 
the  refpondent's   counter  petition  to  be  contrary   to  it ;    for  that 
thofe  who  pofTeffed  in   1 7  10,  appear  to  have  been  new  tenants,  re- 
cently admitted  into  pofTeflion  for  the  years  particularized  in  clerk 
Campbell's  accounts  ;    but  if  they  had   been  connected  either  by 
blood  or  otherways   with   the  former   poffelTors,    flill   that   v/ould 
have  no  tendency  to  fhew  they  continued  to  pofTefs  in  their  right, 
and  that  any  arrears  were  either  due  at  1710,  or  uplifted  thereaf- 
ter by  Inncb  and  Clerk. 

It 
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It  Is  of  no  earthly  confequence,  what  Is  faid  by  the  petitioner, 
that  no  mortal  had  a  title  lo  remove  the  tenants  till  1710,  when 
Innes  and  Clerk,  are  alledged  to  have  taken  the  extract  of  the  decreet 
in  proceft,  for  enabling  tbem  to  alFume  the  poflellion  of  the  lands. 
It  has  been  fhown,  in  the  refpondent's  petition,  that  that  could  not 
l>e  the  fird  extract  which  was  taken  out ;  but,  if  it  had,  it  was  no 
legal  title  of  removing;  and  as  Innes  and  Clerk  were  never  infeft, 
their  right  was  no  better  than  that  of  Flaids  himfelf,.  who,  as  he 
was  in  titulo  to  receive  the  rents,  and  no  doubt  ditl  it,  fo  he  could 
remove  tenants,  at  leall  as  much  as  Innes  and  Clerk,  hie  alhgnces. 
In  thole  da)'s,  and  in  that  part  of  the  country,  tenants  could  more 
cafily  be  compelled,  both  to  remove  and  to  pay  their  rents,  with- 
out the  aid  of  titles,  or  proccUes  ftrictly  legal,  than  they  can  now, 
that  law  and  juilice  have  gradually  forced  their  way,  even  into 
thefe  dillant  parts  of  the  illand.  The  want,  therefore,  of  a  tide 
flri(fllv  formal,  can  afford  no  ground  for  believing  that  Plaids  did 
uot  both  uplift  the  rents,  and  remove  the  tenants:  in  Caithnels,  they 
would  both  pay  and  remove  at  the  nod  of  the  proprietor  ;  and  it 
cannot  be  believed  that  any  rents  remained  unuplifted  prior  to  the 
1710,  or  that  Innes  and  Clerk  had  any  intromiflioa  with  them. 

In  rcffccl  ivbereof,  &c. 

GEO.     WALLACE. 


U^TO.THE     RIGHT     HONOURABLE, 

The  Lords  of  Council  and  Seflion, 

THE 

PETITION 

O    F 
ALEXANDER  CUTHBERT,  Efq; 

Humbly  Sheweth, 

THAT  Sir  James  Sinclair  of  Mey  being  incumbered  with 
debts,  his  eftate  was  brought  to  a  judicial  fale  in  the 
1 694,  when  the  greatefl  part  of  it  was  purchafed  by  the 
Earl  of  Cromarty,  for  behoof  of  the  heir  of  the  family. 
But  as  the  refidue  of  the  eftate  did  not  find  a  purchafer,  what  re- 
mained unfold  was  parcelled  otit  and  divided  among  the  credi- 
tors in  proportion  to  their  debts, 

Alexander  Cuthbert,  Provoft  of  Invernefs,  being  of  the  nvim- 
ber  of  thcfe  creditors,  his  intereft  was  produced  in  the  ranking : 
but  he  happened  to  die  pendente  procejfu.  His  nephew  and  heir 
John  Cuthbert  of  Plaids,  was  an  infant  at  the  time,  and  Provoft 
Cuthbert's  intereft  was  ranked  for  its  proportion  of  the  price  of 
the  lands  purchafed  by  Lord  Cromarty,  and  the  lands  of  Wefter 
Canniftjy  allotted  to  that  intereft  in  the  divifion  of  the  unfold 
lands,  not  in  name  of  any  particular  perfon,  but  of  Provoft  Cuth- 
bert's reprefentatives  in  general. 

That  the  tutors  or  curators  of  John  Cuthbert  did  not  Intromit 
with  the  rents  of  thefe  lands  is  certain,  as   will  appear  from  the 
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fequel ;  and  it  is  admitted,  that  tlicy  did  not  receive  from  Lord 
Cromarty  the  proportion  ot  the  price  of  the  hmds  purchafed  by 
him,  for  which  Provoll  Cuthhert's  reprcfentatives  were  ranked, 
as  that  debt  was  claimed  by  Mrs  jean  Hay,  the  widow  of  Cuth- 
bert  of  Cadlchill,  upon  the  late  Karl  of  Cromarty's  forfeiture,  as 
a  debt  affccling  that  eftatc ;  and  the  chiim  was  fuilained  by  judge- 
ment of  this  court. 

From  the  tutorial  accounts  it  appears,  that  the  tutor  had  never 
attained  poirelhon  of  the  lands  of  Canuifby,  nor  had  any  intro- 
inilfion  v.'ith  the  rents  of  thcfe  lands.  Lord  Cromarty  retained 
that  pare  of  the  price  for  which  the  debt  due  to  Provoll  Cuthbert's 
reprelentatives  had  been  ranked  on  his  purchal'e;  and  as  Provoft 
Cuthbert's  infant- heir  was  the  only  perfon  who  could  have  a  title 
to  intromit  with  or  difcharge  the  rents  of  Cannilby,  thefe  were 
allowed  to  remain  in  the  tenant's  hands  from  the  1 694  to  the 
1709  ;  and  fcveral  of  the  tenants,  poflelfors  of  thefe  lands  in  the 
i6t^4,  continued  in  poireiTion  of  their  refpective  tarms  down  to 
the  1709,  and  for  leveral  years  thereafter,  in  good  credit,  and 
made  pun«5lual  payment,  both  of  the  current  rents,  and  any  ar- 
rears they  wt;re  owing. 

John  Cuthbert  of  Plaids,  the  heir  and  reprefentative  of  Provofl 
Cuthbert,  his  granduncle,  being  naturally  facile,  weak,  and  in- 
dolent, and  in  that  refpecft  improper  to  be  intrufted  with  the  ma- 
nagement of  his  own  affairs ;  and  being  at  the  fame  time  incum- 
bered with  fome  debts,  for  the  payment  of  which,  provifion  be- 
Aug. i;.i7C9hoved  to  be  made,  was  prevailed  upon,  by  a  deed  of  this  date,  to 
grant  "  a  factory  to  Robert  Innes  of  Mundole,  and  Alexander 
"  illark,  one  of  the  bailies  of  Invernefs;  whereby  he  conlliiutc 
"  them  his  very  lawful  factors,  actors,  and  fpecial  errand- bearers, 
"  for  meddling,  intromitting  with,  and  receiving  all  debts  and 
"  fums  of  money  whatfoever,  and  others  any  manner  of  way 
"  due  and  addebced  to  him,  whether  IjLritable,  real,  or  moveable; 
"  particularly,  and  but  prejudice  of  the  forelaid  generalitv,  the 
"  following  articles."  tjl,  What  fums  were  due  to'  him  bv  the 
Karl  of  Cromarty,  and  Sir  James  Sinclair  of  Mcy,  alhuling  to  the 
debt  aifecling  the  ellate  of  Mey,  and  ranked  upon  the  price  of 
that  part  of  the  ellate  which  had  been  pnrchafed  by  Lord  ('ro- 
marty.  ~<^/y.  What  was  tluc  by  the  tenants  aiid  polVelfors  of  Can- 
nilby ;  which  your  Lordlhips  will  oblerve,  couUl  only  mean  and 
intend  the  bygone  rents  for  crcj*  17^8,  ami  precedings,  as  it  liail 
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no  relation  to  the  rents  of  any  after  years,  but  allenarly  thofe 
that  were  then  reftmg  owing  by  the  tenants  of  Cannifby ;  and  as 
again  expreffed  in  an  after  claufe  of  the  fame  deed,  all  fums  of 
money,  and  others  whatfoever,  any  manner  of  way 'due  reftina: 
and  indebted  to  the  faid  John  Cuthbert,  by  all  and  every  one  of 
the  above-defigned  debtors  and  tenants. 

Of  the  fame  date,  Innes  and  Clark  granted  backbond,  obliging  au.  ,c„.. 
them,  their  heirs,  executors,  and  fucceffors,  to  make  jufl  coun?     ^^  ^ 

reckoning,  and  payment,  of  what  fums  of  money  they  fliould 
happen  to  recover  "  from  all  or  any  of  the  above-defigned  debt- 
^^  ors  and  tenants,  by  virtue  of,  and  upon  the  aforefaid  right 
^^  deducing  always,  and  allowing,  in  the  firft  place,  all  and  what- 
^^  loever  debts  they  Ihould  happen,  to  procure  right  and  title  to, 
^  due  by  the  faid  John  Cuthbert,  to  whatfoever  perfon  or  perfons, 
"  T  I  necelTary  and  contingent  charges  and  expences  that 
^^  they  Ihould  happen  to  deburfe  and  give  out  in  the  fkid  affair 
^^  with  a  competent  falary  for  their  own  pains  and  travel  in  ne- 
^^  gotiating  and  managing  his  faid  affairs  ;  thereby  declaring, 
"  fjatwh^t  debts  fliould  be  acquired  from  any  of  the  creditors  of 
^^  the  faid  John  Cuthbert,  which  they  fliould  pay  and  purge  by 
^^  his  own  effects,  any  compofition  which  they  might  happen  to 
^^  procure  iipon  fuch  payment,  the  fame  fliould  truly  and  effec- 
<.  tualJy  redound  and  be  communicate  by  them  to  the  faid  John. 
Cuthbert  himfelf,  and  his  forefaids." 

•  ^^^^I^^"^'}  ^1'^^^  ^^  ^°^  however  appear  to  have  ever  ferioufly 
intended  the  fair  execution  of  the  truil  they  had  thus  underta- 
icen.  1  heir  private  affairs  were  then  derange,  and  a  fum  of  mo- 
ney was  what  they  had  immediate  occafion  for.  In  this  view,  as 
the  lubjeas  particularly  above  mentioned  were  mod  likely  to  an- 
iwer  that  end,  or  to  be  a  fund  of  credit,  they  eafily  perfnaded 
Seir  favoT'     '^^''  ^°  ^''^''^'^^  ""''  affignment  of  the  premiffes  in 

nn.to'f?'A°/^^''   ^^  '^^^'^  °^  ^^''  ^^^^'    Pi-oceeding  upon  a  falfeoa  21  nco 
ITAr^f^-f '''''''  ^^  ^"^^   ^^^"g  g'-^"'^^^^   f«^  onerous   caufes,  ''• 

uaidslold,  difponed,  and  affigned  to   them,  their  heirs,  &c.  the 
appnlings  which  he  had  againft  the  eftate  of  Mey,  with  all  right, 
itle,  orintereft    heor  his  predeceflors  had  thereto ;  and  part'cu- 
Jarlj,  but  prejudice  of  the  forefaid  generality,  any  fliare,  part,  or 

iaid  John  Cuthbert,   by  the  Lords  of  Council  and  Seffion,  in  the 
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dccrccl  of  fale  of  the  fame,  paflTcd  in  the  year  i  <^94,  and  the  fe- 
curlty  given  therefor  by  George  Earl  of  Cromarr}-,  or  whoever 
elfe  was  the  jmrchafer,  principal,  annualrents,  and  penalties  there- 
in contained,  with  the  lands  of  Eafter  (by  miftake  for  Wcller) 
Cannilbv,  in  the  (hire  of  Caithnefs,  alio  dellinate  by  the  faid 
Lords  for  a  part  of  the  payment  of  the  fvims  contained  in  the 
forefaid  apprifings,  with  the  mails  and  duties  thereof,  bygone 
and  to  come. 
Ocl.21.17c9.  This  was  alfo  qualified  by  another  backbond  of  the  fame  date  » 
whereby,  upon  a  recital  that  the  fame  was  only  a  truft  put  upon 
them  by  the  faid  John  Cuthbert,  in  order  to  fatisfy  and  pay  his 
debts,  and  manage  his  affairs  upon  the  terms  and  conditions  un- 
der written,  they  bound  and  obliged  them,  their  heirs,  &c.  to 
make  jufl:  count,  reckoning,  and  payment,  to  the  faid  John  Cuth- 
bert, his  heirs,  &c.  of  any  fum  or  lums  of  money,  which  they, 
or  any  of  them,  fliould  receive  from  any  pcrfon,  by  virtue  of  the 
difpolltion  and  right  before  mentioned  ;  provided,  that  out  of  the 
full  and  readied  of  any  funis  of  money  arifmg  or  to  be  received, 
they  are  allowed  to  retain  in  their  own  hands,  as  much  thereof  as 
will  completely  fatisfy  and  pay  them  all,  and  every  debt  and  fums 
of  money  due  by  tlie  faid  John  Cluthbcrt  already  fatisfied  and 
cleared  by  them,  or  which  they  Ihould  have  fatisfied  and  cleared 
thereafter,  conform  to  the  rights  of  the  faitl  debts  to  be  granted 
by  his  creditors  to  them  ;  and  likewilc  for  all  funis  advanced,  or 
to  be  advanced,  to  John  Cuthbert  himfelf.  or  to  be  exjiended  in 
recovering  and  making  cffL-clual  the  fubjccls  difponed,  and  for 
their  pcr(onal  charges,  and  a  competent  Iklary  for  their  own  pains: 
And  by  this  backbond  the  trultees  become  further  bound,  to 
bring  the  fubjecl  of  the  forelaid  apprifmgs  againil  the  faid  eltate 
of  Nicy,  with  what  enfued  thereupon,  to  a  period  and  conclufion, 
by  a  fric'ndly  agreement  with  the  Earl  of  Cromarty,  betwixt  the 
<late  thereof,  and  the  day  of  17  10;  orclfc 

if  the  faid  Robert  Innes  and  Alexander  Clark  could  not  agree 
therein,  to  intent  a  legal  yrocefi  againil  all  parties  concerned, 
and  profecute  and  follow  forth  the  fame  until  the  final  end  there- 
of. 

''  From  v.hicli  your  I-ordfhips  will  perceive,  that  as  the  bygoi^e 
Jhiails  and  duties  of  the  lands  of  Caiinilby,  a:;  well  as  thole  to 
Come,  was  one  of  the  fj>ccial  fubjecls  thereby  alligned  in  truil  to 
Irtiics  and  Clark,  to  be  applied  for  compounding  the  debts  due  by 
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Plaids,  they  not  only  undertook  to  do  the  proper  diligence  for 
making  thofe,  and  the  other  fubjedls  of  the  apprlfings  againft  the 
eftate  of  Mey,  efFedual  within  a  limited  time,  but  flipulated  pay- 
ment of  a  competent  falary  for  their  pains  and  trouble,  and  pay- 
ment of  their  perfonal  charges. 

But  as  this  deed  was  deemed  fo  far  defe(5live,  as  it  contained 
no  procuratory  of  refignation,  nor  decreet  of  feilin,  they  took  from 
bim  a  third  deed  ;  whereby,  after  reciting  the  two  former  deeds,  JM' 301 7io. 
and  that  Innes  and  Clark  were  defirous  to  have  the  aforefaid  fub- 
jedls  more  fpecially  tranfmitted  to  them,  he  conveyed  to  them 
particularly  the  forefaid  apprifings,  decreet  of  ranking  and  fale, 
fums  and  lands  adjudged  to  him  by  that  decreet,  with  procurato- 
ry of  refignation,  and  precept  of  feifin,  and  containing  an  affigna- 
tion  to  the  mails  and  duties  for  bygones,  and  in  time  coming  ; 
and  as  Plaids  had  not  been  infeft  in  any  of  thefe  fubjefts,  they, 
of  the  fame  date,  took  frOm  him  a  bond  for  50,000  merks,  and 
having  thereupon  charged  him  to  enter  heir  to  his  granduncle 
the  Provoft,  they  obtained  adjudication  of  the  whole  fubje(5ls  and  June29.i7io. 
lands  conveyed. 

And,  of  even  date  with  this  lafl  mentioned  deed  and  bond,  they  Jan-3o  i7io. 
granted  a  third  backbond,  much  of  the  fame  tenor  with  the  for- 
mer ;  whereby  they  acknowledged,  "  that  albeit  the  faid  dif- 
"  pofition,  altignation,  and  bond,  do  contain  and  bear  the  fame 
"  to  be  granted  for  an  onerous  caufe,  on  receipt  of  money  by  the 
"  faid  John  Cuthbert,  from  the  faid  Robert  Innes  and  Alexander 
"  Clark ;  yet  the  truth  was,  the  fame  were  granted  to  them,  partly  as 
*'  a  fecurity  to  themfelves,  and  partly  in  trufl,  in  order  to  manage 
"  the  faid  John  Cuthbert's  affairs ;  therefore  they  bind  and  oblige 
"  them,  their  heirs,  8cc.  to  make  juft  count,  reckoning,  and  pay- 
"  ment,  to  the  faid  John  Cuthbert,  his  heirs,  8cc.  of  any  fums  of 
*'  money  they,  or  any  of  them,  fhould  receive  from  anv  perfon, 
"  by  virtue  of  the  difpofitions  and  bond  before  mentioned :"  but 
qualified  as  in  the  former  back-bond,  that  they  fhould  be  allowed 
to  retain  out  of  the  fii  ft  and  readieft  of  a^y  fums  of  money,  or 
mails  and  duties  that  they  Ihall  recover,  as  much  as  will  com- 
pletely fatisfy  and  pay  them  all  debts  and  fums  of  money  due  by 
the  faid  John  Cuthbert,  already  fatisfied  and  cleared  by  them,  and 
which  they  Ihall  fatisfy  and  clear  thereafter;  and  likewife  for  all 
fums  advanced,  or  to  be  advanced,  to  the  faid  John  Cuthbert  him- 
felf,  expences  in  recovering  the  fubjeds  difponed,  and  for  a  com- 

B  petent 


(  6  ) 

pctcnt  r.ilary  for  their  own  pains.  And  this,  as  well  as  the  for- 
mer backbond,  contained  a  pro^nfo,  that  they  lludl  only  be  ac- 
countable according  to  their  intromillions,  and  what  thev  Jhall 
accept,  receive,  or  take,  by  virtue  of  the  faid  rights,  but  that  they 
Ihall  not  be  liable  for  omiihons. 

Innes  and  Clark  having  thus  accomplifhed  their  views,  in  ob- 
taining conveyances  of  the  premiiTcs,  and  the  rights  veiled  in  tlieir 
ji.rlbns,  they  countcraclcd  their  trull:  in  the  grollelt  manner,  as 
mofl  of  the  funds  recovered  they  ajv^licd  to  tlieir  own  uies,  ncg- 
l.cted  compounding  the  debts,  and  I'ulfcrcd  the  poor  man  to  be 
thrown  into  j:ul. 

Cuthbert  of  Cafllchill,  a  near  relation  of  Plaids,  and  at  the  fame 
time  a  confiderable  creditor,  moved  with  theJe  confiderations,  was 
prevailed  with  to  intcrpofe  his  good  olHces,  partly  for  fccuring  the 
debts  due  to  himfcli",  and  to  refcuc  the  aHairs  of  his  friend  from 
out  of  the  hands  of  thefe  trullees.  They  had  entered  into  imme- 
diate poflinion  of  levying  the  rents  of  the  lands  of  Cannilby  for 
the  crop  and  year  i  709,  and  bygone  arrears  from  the  1694  down- 
wards ;  and  in  17  10,  they  had  received  jiayment  of  a  debt  due  by 
iSinclair  oflMbflcr,  to  the  amount  of  about  L.  20co  Scots,  and 
were  not,  at  the  date  of  the  lirll  fadory,  creditors  to  Plaids  in  any 
fum  whatever  :  fo  that  any  lum  which  thcv  advanced  to  Plaids,  or 
to  Inch  of  the  cre<litors  as  they  compounded  with,  were  out  of 
their  intromillions  with  his  proper  funds. 

Upon  Calllchill's  interpoling  for  the  above-mentioned  purpofes, 
Junei7.i7i;.he  obtained  from  Plaids  a  conveyance  to  the  fame  liibjccls  which 
had  been  before  conveyed  to  Innes  and  C'lark,  and  to  the  I'everal 
backbonds  granted  by  them,  tjualified  by  a  backbond  of  even  date, 
declaring  the  conveyance  to  be  in  lecurity  of  the  tlebts  due  to  him 
therein  particularly  mentioned,  and  obliging  him  to  account  for 
his  intromilhons,  after  payment  of  thele. 

In  the  fame  year  1713,  C^alUehill,  upon  the  title  of  the  afore- 
faid  difpofition  in  his  favour,  brought  a  proceis  againll  limes  and 
Clark,  to  account  for  their  intromillions,  and  to  denude  in  terms 
of  their  backbond  ;  and  upon  the  dependence  he  ufe<l  both  inhi- 
!)ition  and  arrellmcnt.  It  was  frcijucntly  renewed,  and  inlilled 
in  ;  jiarticularly  in  1  732,  when  it  appears  to  have  been  revived  both 
againlt  the  trullees  themfelves,  and  againll  Sir  Patrick  Dunbar 
and  the  Marl  of  Cromarty  :  and  tliough  the  lame  was  never  brought 
to  a  ccndufion,  full  warning  was  thereby  given,  both  to  the  tru- 
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flees  themfelves,  and  to  Sif  Patrick  Dunbar,  who  had"  come  in' 
their  place,  that  they  would  be  obhged  to  account  for  their  intro- 
miflions  and  management ;  which  therefore  was  a  double  tie  up- 
on them,  not  only  to  have  prepared,  but  alfo  to  preferve,  a  re- 
gular account  of  charge  and  difcharge  of  their  intromiffions  with 
the  proceeds  of  the  trull  fubjedls,  and  vouchers  thereof. 

In  1 7 1 9,  Clark,  one  of  the  truftees,  became  bankrupt,  as  did 
Innes,  the  other  truftee,  foon  thereafter ;  and  as  Sir  Patrick  Dun- 
bar of  Northfield  was  creditor  to  Clark  in  relief  of  certain  engage- oa.2i.r7f9v 
ments  for  him,  he  obtained  from  Clark,  in  manifeft  breach  of  the 
trufl:  he  had  undertaken  for  Plaids,  a  conveyance  to  his  fliare  of  the 
feveral  lubjedts  which  Plaids  had  difponed,  by  the  feveral  deeds  a- 
bove  mentioned,  in  favour  of  Clark  and  Innes. 

This  deed  proceeds  upon  a  recital  of  Sir  Patrick  Dunbar's  en- 
gagements for  Clark  ;  that  John  Cuthbert  had  right  to  feveral  ap- 
prilings  and  adjudications  \ipon  the  elf  ate  of  Mey ;  that  he  had 
•alfo  a  particular  decreet  of  fale,  and  preference  upon  the  lands  of 
Cannifby,  and  was  alfo  preferred  to  the  fum  of  L,  5154: 14:  lo  of 
the  price  of  the  lands  of  Cadboll,  and  others,  at  the  time  of  the  fale 
of  faid  lands  before  the  Lords  of  Sellion,  for  which  the  Earl  of 
Cromarty  had  granted  bond  to  the  faid  John  Cuthbert  :  to  all 
which  he  the  laid  Alexander  Clark  had  particular  rights  from  ■ 
the  faid  John  Cuthbert ;  therefore,  and  for  implement  of  his  ob- 
ligation to  Sir  Patrick  Dunbar,  and  for  his  fecurity-  and  relief,  he 
thereby  affigned  and  difponed  to  Sir  Patrick,  the  forefaid  apprifings 
and  adjudications,  and  fums  therein  contained,  to  which  the  faid 
John  Cuthbert  had  right,  together  with  the  forefaid  decreet  of 
fale  and  preference ;  and  particularly  the  faid  lands  of  Cannifby,  and 
the  fums  of  L.  5154  :  14  :  10,  whereto  he  the  faid  John  Cuthbert 
was  preferred  ovit  of  the  price  of  faid  lands,  with  the  bond  grant- 
ed  therefor  by  the  Earl  of  Cromarty.  It  contains  a  fpecial  affig- 
nation  to  the  whole  writs  and  evidents  ;  and  more  particularly  to 
the  mails,  farms,  and  duties  of  the  faid  lands  of  Cannifby,  from 
and  after  the  term  of  Whitfunday  laft  pafl,    i  7 1 9. 

Innes,  the  other  truftee,  dying  foon  thereafter  bankrupt  and  in- 
folvent,  Sir  Patrick  Dunbar,  as  in  the  right  of  Clark,  was  decern- 
.ed  executor-creditor  to  him,  and  took  decreet  cognitionis  caufa  a- 
gainft  Inries's  fon  and  apparent  heir  ;  and  upon  Sir  Patrick's 
death,  his  daughter,  Mrs  Elifabeth  Dunbar,  in  virtue  of  a  gene- 
ral 
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Tal  difpofition  from  him,  confirmed  the  Aims  in  die  forefaid  de- 
creet co^nitionis  caiifi;  and  thereupon  took  decreet  of  adjudication 
of  Inncs's  half  of  the  whole  fubjecls  that  Phiids  had  difponed  to 
him  and  Clark. 

Calllchill  granted  a  general  difpofition  to  his  wife  Mrs  Jean 
Hav,  for  belioof  of  herlelf  and  children;  wlicreupon  ihe  obtained 
an  adjudication  in  implement,  againll  CalllchiU's  heir,  of  all  the 
fubjccls  to  which  he  had  right  ;  particularly  the  lands  ot  Weft 
Cannilbv,  and  fums  to  which  Plaicls  was  preferred  in  the  rank- 
ino-  of  the  creditors  of  Mey  by  the  decreet  i  674  ;  and  ihe  thereaf- 
ter acquired  from  the  daughter  and  heir  of  Cuthbert,  Plaids,  a  dif- 
pofition of  all  lands,  heritages,  and  other  rights,  which  had  be- 
longed to  her  father,  and  a  ratification  of  all  rights  and  deeds 
granted  by  Plaids  to  Caftlehill. 

And  as  by  means  thereof  Ihe  came  in  Plaids's  place,  both  as  to 
the  lands  of  Cannliby,  which  had  been  decreed  to  Provoft  Cuth- 
bert's  reprefentatives  by  the  decreet  of  divifion  1694,  and  to  the 
debt  due  bv  the  Karl  of  Cromarty  to  Provoil  Cuthbert's  heirs,  as 
his  proportion  of  the  price  of  the  lands  pvirchafed  by  the  Earl ;  fo 
Ihe  had  right  to  the  Icveral  backbonds  granted  by  Innes  and  Clark: 
and  as  Sir  Patrick  Dunbar,  as  in  liglu  of  Inncs  and  Clark,  for  l"e- 
curity  and  relief  of  the  debts  due  by  them  to  him,  could  be  in  no 
better  cale  than  his  authors,  Ihe  was  intitled  to  call  upon  them  to 
render  an  account  of  charge  and  difcharge  of  their  own  and  a\i- 
thor's  intromidions  with  the  truft-fubjeds,  in  cxtindion  of  the 
debts  due  by  Plaids,  to  which  they  had  acquired  right,  and  to  the 
benefit  of  any  compofitions  got  in  tranfacling  the  debts,  that  be- 
ing the  I'pecial  purpoic  for  which  the  fubjcds  had  been  conveyed 
to  them. 

•  Matters  thus  ftaniling,  Mrs  Jean  Hay,  ihc  petitioner':;  mother, 
in  wh(^fe  place  he  now  Hands,  entered  her  claim  ujH)n  the  forfeit- 
ed eftate  of  Cromarty,  lor  the  debt  lUu  to  Plaiils,  as  alcertained  by 
the  decreet  of  ranking  and  liile  in  the  i^)V4;  >"»  which,  however 
(Ircnuoully  coiucfted  on  the  part  of  his  Majeily's  Advocate,  llie 
met  with  no  ojipofition  from  Sir  I'atrick  Dunbar:  but  after  Ihe 
had  prevailed  in  having  the  claim  allirmcd,  after  a  troublelbme 
and  cxpcnfivc  litigation,  Mrs  Klifiluth  Dunbar,  anil  Sinclair  of 
Duren,  her  hulband,  for  his  interell,  as  in  right  of  Sir  Patrick 
licr  father,  brought  the  prcfent  procefs,  concluding  to  have  it 
found  and  tieclared,  that  ihc  hail  the  preferable  right  to  the  aforc- 
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faid  debt  upon  the  eftate  of  Cromart7,  in  payment  and  fatisfadion 
of  the  debt  faid  to  be  ftill  due  by  Plaids  to  Innes  and  Clark. 

It  is  unneceflary,  npon  this  occafion,  to  trouble  your  Lordfliips 
with  a  minute  recital  of  the  various  points  that  came  to  be  difpu- 
ted  in  the  litigation  which  thereupon  enfued  ;  let  it  fuffice  to  ob- 
ferve,  that  it  was  at  length  finally  afcertained,  by  repeated  judge- 
ments of  this  court,  that  the  purfuer  Vv^as  not  obliged  to  denude  of 
the  debt  upon  the  eflate  of  Cromarty,  further  than  as  the  purfuer 
fliould  inftrudl  Innes  and  Clark  to  be   flill  creditors  of  Plaids, 

This  point  being  fixed,  and  the  procefs  thereby  refolving  in  a 
count  and  reckoning  ;  as  it  was  incumbent  on  the  purfuers,  by  the 
regulations  of  court,  and  from  the  nature  of  their  own  and  their 
authors  rights,  to  exhibit  an  account  of  charge  and  difcharge  of 
their  own  and  their  author's  intromiflions,  the  Lord  Ordinary 
made  repeated  orders  for  that  purpofe  ;  which,  after  long  evafion, 
at  length  produced  a  fham  account  and  condefcendence  of  the 
debts  laid  to  be  due  by  Plaids  to  Innes  and  Clark,  but  without  gi- 
ving any  credit  for  their  intromiflions  with  any  of  the  proceeds  of 
the  truft  fubjecls  ;  of  which,  being  fingular  fucceflx)rs,  they  pre- 
tended to  be  totally  ignorant,  and  to  have  no  knowledge  of  their 
authors  intromiflions,  particularly  of  the  rents  of  the  lands ,  of 
Cannilhy  prior  to  the  17  I  9,  when  Sir  Pati-ick  Dunbar  entered  into 
the  poflTeflion  of  thefe  lands  upon  the  right  acquired  from  Clark. 
This,  however,  produced  a  remit  to  an  accountant,  who  made  his 
report,  ftating  fundry  points  for  the  Lord  Ordinary's  opinion,  par- 
ticularly with  refpeft  to  the  period  from  which  the  purfuer  fhould 
be  accountable  for  the  rents  of  the  lands  of  Cannifby,  viz.  whe- 
ther from  the  1694,  when,  by  the  decreet  of  divifion,  Plaids's 
right  to  the  mails  and  duties  of  thefe  lands  took  place  ;  or  2dly, 
from  the  1709,  the  date  of  the  trufl-aflignment  to  Innes  and 
Clark;  or,  gdly,  from  1719,  when  Sir  Patrick  Dunbar  confelTed- 
ly  attained  the  polfefllon  upon  the  right  attained  from  Clark, 

The  purfuer  repeatedly  denied,  that  either  her  father  Sir  Pa- 
trick Dunbar,  or  any  of  the  original  truftees  on  v^^hole  right  flie 
flands,  had  had  any  intromiflion  with  the  rents  of  Cannilhy  fbon- 
er  than  the  year  1 7  1 9  ;  and  therefore  contended,  that  Ihe  could 
not  be  accountable  for  the  rents  from  an  earlier  period. 

It  was,  on  the  other  hand,  contended  for  the  petitioner,  That 
as  the  original  truftees,  the  purfuer's  authors,  were  afligned  to  the 
decreet  of  ranking  and  divifion   1694,  .with  all  that  had  followed 

C  thereon, 


(      lo      ) 

thereon,  particularly  to  the  bygone  rents  of  the  lands  of  Cannif- 
by  from  the  i  694,  they  mufl:  be  prefumed  to  have  intromitted 
•with  the  rents  of  thefc  lands,  and  with  all  the  fubfequent  rents, 
from  the  i  709  to  the  1719,  unlefs  they  could  allcdge  and  fliow, 
ihat  they  had  been  debarred  therefrom,  or  that  other  perlbns  had 
intromitted  therewith,  or  that  the  fame  could  not  be  recovered  or 
made  cfTeclnal. 

juiyMi74S.  But  the  Lord  Ordinary,  by  interlocutor,  was  pleafed  to  find, 
"  That  th«  purfuers  are  only  obliged  to  account  for  the  rents  of 
"  the  lands  of  Cannilby  from  Whitfunday  171^;  in  rclpecl  the 
"  defender  offers  no  proof  of  an  earlier  poLlclTion  by  Innes  and 
"  Clark,  the  original  truflees,  and  Ihows  no  fullicicnt  caufe  for 
"  relVuig  upon  bare  prefximptions  <>t  an  earlier  pollcirion."     And 

Jin.  aj. 1769.  to  which  your  Lordlhips  adhered. 

But  as  thefe  interlocutors  were  'oanded  fingly  upon  this  ground. 
That  the  prcfumptions  of  an  earlier  poireiliou,  unfupported  by  a- 
nv  proof,  were  not  ptrjt  fufhcient  to  make  the  purluer  account- 
able for  the  rent  of  thefe  lands  prior  to  Whitfunday  1719,  tl^e  pe- 
titioner, in  the  after  proceedings  before  the  Lord  Ordinar}',  de- 
manded, and  was  allowed,  a  proof  of  Innes  and  Clark's  intromif- 
fions  with  the  rents  of  thefe  lands  prior  to  Whitfunday  i  7  •  9  ; 
and  fuch  proof  as  could  then  be  had  being  accordingly  taken,  and 

July  7.  I769' reported  to  the  Lord  Ordinary,  his  Lordlhip  found,  that  the  de- 
fenders had  not  brought  any  fufFicient  evidence  to  prove  or  in- 
ftrucfl,  that  Innes  and  Clark  had  pollclVion  ot  the  lands  of  Wcfter 
Cannifby,  prior  to  their  dilpofiiion  in  favour  of  Sir  Patrick  Dun- 
bar in  171  9. 

This  interlocutor  was  fubmittcd  to  your  Lonlilups  review  upon 
the  evidence  then  in  proccfs:  But  upon  liipj)ofition  of  your  Lord- 
fhips  l)eing  of  opinion  with  the  Lord  Ortluiary,  that  thefe  were 
not  fufFicient  to  inflrud\  Innes  and  Clark's  intromifliyns  with  thefe 
rents  prior  to  the  i  7  i  9,  he  prayeii  warrant  from  your  LordJhips 
for  fcarching  the  repofitories  and  papers  of  the  decealcil  William 
Campbell,  the  flierill-clerk  of  Caithnels,  who  had  been  faclor  for 
Innes  and  Clark,  and  levied  the  rents  tor  them  of  thefc  lands  of 
Wefler  Cannilby,  ar,  alfo  for  recovering  tiie  account-books,  and 
other  writings  of  the  deceafed  Alexander  I'rafcr,  relative  to  his  in- 
tromifTions  witli  the   rents  of  tiie  i'aid  laiuls,   prior  to  the  faid  pe- 

Kcb.i5.i77c..riod.  Accordingly  your  Lordlhips,  by  interlocutor  of  this  date, 
adhered  to  the  Lord  Ordinary's  interlocutor,;  but  remitted  to  his 

Lordlhip 
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Lordfliip  to  grant  warrant  for  infpedtlon  of  William  Campbell's 
papers,  and  to  tranfmit  to  the  clerk  of  this  procefs  what  writings 
fliall  be  found  relative  to  Clerk  Campbell's  intromiflions,  prior  to 
faid  year  1 7 1 9,  and  for  recovering  the  account-books,  and  other 
writings  of  Alexander  Frafer,  relative  to  his  intromifTions  with  the 
rents  of  thefe  lands,  and  to  hear  parties  procurators  upon  what 
further  the  petitioner  condefcends  upon,  and  offers  to  prove,  rela- 
tive to  the  intromiflions  of  Innes  and  Clark  with  thefe  rents. 

In  confequence  of  thefe  interlocutors  a  number  of  material  pa- 
pers were  recovered;  particularly  a  continued  train  of  letters  from- 
Alexander  Clark  to  the  faid  William  Campbell,  from  the  3d  April 
1 7 1 1    to   the  I  9th  of  Odlober  1714,  and  a  number  of  accounts 
and  jottings,    moilly  of  the  hand-writing  of  the    faid  William, 
Campbell  himfelf,  or  of  his  fon  James,  authenticated  by  William  ; 
with  all  which  the  Lord  Ordinary  made  avifandum  :  And  as  from 
tliefe  there  appeared  the  mofl  complete  and  undeniable  evidence  of 
Clark  and  Innes   having  entered  into  polTeflion,  by  levying  the 
rents  of  crop  and  year  1709,  that  is,  immediately  upon  their  get- 
ting the  aflignation  from  Plaids,  your  Lordihips   pronounced  the  Nov.  29.1776^ 
following  interlocutor.     "  On   report  of  the  Lord  Gardenfton  Or- 
"  dinary,  and  having  advifed  informations   given  in,  the  Lords 
*'  find  the  purfuer  accountable  for  the  rents  of  the  lands  of  Weft 
"  Cannifby  for  crop  1709,    and  fubfequent  years;  and  remit  to 
"  the  Lord  Ordinary  to  proceed  accordingly."     And  your  Lord- Dec.  18.1776 
fhips  were  pleafed  to  refufe  a  petition  reclaiming  againlt  this  inter- 
locutor. 

During  the  recefs  of  the  Chriftmas  vacation  immediately  fub- 
fequent to  the  date  of  thefe  interlocutors,  the  petitioner  acciden- 
tally difcovered,  in  the  falfe  bottom  of  an  old  trunk,  feveral  wri- 
tings which  threw  much  light  upon  the  matters  in  controverfy 
betwixt  the  parties  ;  and  accordingly  upon  this  new  evidence  ai^-.. 
other  reclaiming  petition  was  prefented  to  your  Lordihips,  pray- 
ing to  find  the  purfuers  accountable  for  the  rents  of  the  lands  of 
Cannifby  fince  the  i  (^^94.  , 

And,  poflerior  to  the  prefenting  of  this  petition,  the  petitioner 
having  difcovered   that  a   procefs   of  reduction   and  improbation   , 
was  raifed  by  the  purfuers  authors,    Innes  and  Clark,  againft  the    : 
Earl   of  Cromarty,  who  purchafed   part  of  the   eftate  of  Mey   in 
1710,  and  that  a  fubmiflion  was  afterwards  entered  into  between    , 
Inaes  and  Clark,  and  the  Earl,  but  to  which  Cuthbert  of  Caftle- 

hili. 
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liill  was  no  party,  the  petitioner  therefore  made  an  application  lo 
your  Lordlhips  for  a  clihgence  againfl  Mrs  Dunbar's  doer,  and  o- 
rhers  ;  which,  after  an  obrtinate  llruggle  on  the  part  of  Mrs  Dun- 
bar, was  granted,  and  the  writings  called  for  recovered,  and  the 
conclufions  which  occurred  to  be  material  fur  the  petitioner's  ar- 
gument, as  arifing  from  thefe  writings,  were  laid  before  your 
LordiTiips  in  an  additional  petition. 

Upon  advifing  both  thefe  petitions,  with  the  anfwers  thereto, 
Fcljje.1771.  your  Lordlhips  pronounced  this  interlocutor.  "  Having  advifed 
"  this  petition,  with  the  anfwers,  together  with  the  additional 
petition  for  Alexander  Cutlibert,  and  the  anfwers  ;  in  refpedl  of 
the  new  evidence  produced,  find  the  original  petition  competent, 
and  find  the  purfuers  liable  for  fuch  of  the  rents  of  the  lands 
of  Cannifby,  due  betwixt  the  year  i  694  and  i  709,  as  were  pay- 
able by  the  tenants  who  fhall  appear  to  have  been  in  polTellion 
at  the  1709;  and  remit  to  the  Lord  Ordinary  to  proceed  ac- 
cordingly." 

Againft  this  interlocutor  both  parties  reclaimed  ;  the  purfuers 
praying  your  Lordfliips  "  to  alter  your  interlocutor  of  the  z8th  of 
"  February  laft,  and  to  find,  that  the  petitioners  are  not  liable  for 
"  any  of  the  rents  of  Well  Cannilby  from  the  1  694  to  the  1  709  ;" 
and,  on  the  other  hand,  the  now  petitioner,  praying  your  Lord- 
Ihips  "  to  find  the  purfuer  falls  to  be  charged  in  the  accounting 
"  with  the  whok  rents  of  Wcfl.  Cannin>y  from  the  year  1694,  re- 
"  fcrving  to  her  to  inftnicl  her  difcharge  thereof,  from  the  defer- 
"  tion  or  removal  of  tenants  before  the  commencement  of  her 
"  authors  right,  or  otherwilc,  as  llie  bell  can." 

Upon  advifing  thefe  petitions,  with  anfwers,  your  Lordfliips 
jjy  19  177'- pronounced  the  following  interlocutor.  "  Having  advill-d  this 
"  petition,  with  the  anfwers,  they  refufc  the  f.ime  ;  and  having 
"  alfo  advilcd  the  petition  of  Mrs  Kliliibcth  Dunbar  and  her  huf- 
"  band,  with  the  anfwers,  find  the  purfuers  accountable  only  for 
"  the  rents  of  the  lands  of  Well  O.nniiby  tor  crop  1709,  and 
"  fubfcquent  years,  unlcfs  the  defender  Ihall  inflrut!^,  that  the  pur- 
"  fuers  intromitted  with  the  faid  rents  jirior  to  crop  1709;  and 
"  remit  to  the  I.orfi  Ordinary  to  proceed  accordingly,  and  fur- 
"  ther  to  do  as  he  fhall  fee  caufe." 

The   petitioner  mufi   humbly  fubmit   this  interlocutor  to  your 

Lirdlhijis  review;   which  he  is  induced  the  more  readily  to  do,  be- 

/  aufc  he  flatters  himfclf  that  fonic  of  the  evidence  already  in  pro- 
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cefs,  when  ftated  in  a  drfFerent  light,  will  tend  to  fatisfy  your 
Lordlhips,  that,  in  terms  of  the  refervation  in  this  laft -interlocu- 
tor, Innes  and  Clark,  by  themfelves  and  fadors,  did  adually  in- 
tromit with  the  rents  of  Cannilby  previous  to  the  1709. 

The  great  argument  by  which  the  purfuer  has  endeavoured  to 
fhelter  herfelf  in  this  cafe,  is  the  alledged  improbability,  that  the 
tenants  of  Cannifby  would  be  allowed  to  hold  pofTellion  of  the 
rents  for  fo  great  a  period  as  intervened  betwixt  the  1(^)94  and  the 
1709.  But  the  petitioner  flatters  himfelf  this  argument  cannot 
now  have  any  weight  with  your  Lordfhips,  when  it  has  been  fo 
clearly  Ihown,  that  there  was  no  perfon  during  that  period  who 
had  a  right  or  title  to  exa6t  thofe  rents.  It  is  unneceflary  to  run 
over  the  whole  argument  at  large,  which  has  been  repeatedly  fta- 
ted, to  prove  this.  It  will  be  fuihcient  to  mention  the  ground  of 
the  argument,  in  order  to  bring  it  back  to  the  recoUedion  of  your 
Lordlhips. 

And,  firjl,  with  regard  to  Sir  William  Sinclair  of  Mey,  it  feems 
impofhble  to  believe,  that  after  the  judicial  fale  of  his  eftate  in 
the  I  694,  the  parties  interefted  would  ever  have  permitted  him  to 
interfere  with  the  rents  :  for  befides  the  procefs  of  fale,  yourLord- 
fliips  will  recoiled  there  was  a  multiple-poinding  repeated  in  name 
of  the  feveral  tenants,  as  well  as  of  the  creditors,  upon  the  eftate 
of  Mey  ;  and  that  the  decreet  of  divifion  proceeds  accordingly 
upon  the  multiple-poinding,  and  contains  an  exprefs  decerniture 
againft  the  tenants,  pofleflbrs,  and  other  intromitters  for  thefe 
rents ;  under  which  circumftances,  there  is  no  ground  on  earth  to 
fuppofe,  that  Sir  William  Sinclair  of  Mey,  the  perfon  himfelf  whofe 
eftate  was  brought  to  fale,  w^ould  be  permitted  to  have  the  leaft 
interference  with  thofe  rents.  But  further,  although  it  ftiould  be 
fuppofed  that  Sir  William  Sinclair,  either  with  or  without  a  title, 
had  levied  any  of  thofe  rents,  this  circumftance  would  of  itfelf 
be  fatlsfadary  againft  the  purfuers  argument  ;  for  it  appears,  as 
fo.merly  ftated  to  your  Lordfliips,  that  Innes  and  Clark  v/ere  very 
attentive  to  recover  the  pittance  of  the  b}  gone  teinds  from  Sir 
William  ;  and  therefore  it  is  incredible,  that  they  would  have  c- 
mltted  altogether  to  recover  the  ftock  itfelf,  if  it  had  been  in- 
tromitted  with  by  him. 

Again,  it  has  been  faid,That,  previous  to  the  majority  of  Cuth- 
bert  of  Plaids,  in  the  1702,  the  rents  were  levied  by  the  Earl  of 
Cromarty,  or  Mackenzie  of  Preftonhall,  for  his  behoof,  in  virtue 

D  of 
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of  the  gift  of  nonentry,  and  ward  and  declarator  confequent 
thereupon,  taken  in  the  name  of  Mackenzie  of  Preftonhall,  for  be- 
hoof of  the  Earl  of  Cromarty,  in  order  to  found  him  in  a  plea  of 
compenfation  agaiuft  a  debt  due  by  the  Earl  to  Cuthbert  of  Plaids. 
But  this  hypothefis  cannot  be  fupported. 

It  is  true,  that  a  gift  of  ward  and  noncntry  duties  was  pro- 
cured in  name  of  Mackenzie  of  rrcllonhall,  and  that  a  procefs  of 
declarator  was  intentcd  in  confequence  thereof  j  and  likewife  that 
the  tenants  were  called  as  parties  in  the  declarator,  and  likewife 
that  this  procefs  was  commenced  as  early  as  the  i  696.  But  then 
your  Lordlhips  will  likewife  recollect,  that  although  this  proccls 
was  infixed  in  during  the  years  i  6y8  and  i  697,  there  was  at  the 
lame  time  a  vigorous  defence  maintained  by  Cuthbert  and  his  cu- 
rators, who  raiied  and  infilled  in  a  counter  procefs  of  aliment: 
So  that  this  procefs  of  declarator  was  never  brought  to  a  conclu- 
fion,  nor  indeed  was  there  any  calling  or  rtep  of  procedure  from 
the  i6yy  to  the  1707,  when,  although  not  finifhed,  a  moft  irre- 
gvdar  extraifl  was  taken  out,  for  the  purpofe  of  laving  the  founda- 
tion for  a  collufive  decreet  of  for  hcoming,  afterwards  obtained 
before  the  flicriff  of  Edinburgh,  at  the  inllance  of  Prcilonhall,  a- 
gaind  his  brother  Lord  Cromarty,  as  debtor  to  Plaids.  In  this 
lituation  matters  remained  till  the  1709,  when  Cuthbert  of  Plaids 
granted  the  factory  and  trufl-right  to  Innes  and  Clark,  the  firll  of 
them  bearing  date  upon  the  15th  of  Augull  1709.  So  that  al- 
though the  citation  given  to  the  creditors  in  the  procefs  of  decla- 
rator would  undoubtedly  have  the  eifeifl  of  intcrpelling  the  te- 
nants from  paying  to  any  other,  ftill  the  procefs  of  declarator  it- 
felf,  for  the  reafons  already  given,  was  altogether  unavailable  to 
piocure  any  payment  to  the  Earl  of  Cromartv,  or  Mackenzie  of 
Prcilonhall. 

It  is,  with  fubmiflion,  equally  clear,  that  neither  Phfuls  him- 
felf,  nor  any  in  his  right,  were  in  a  lituation  to  be  able  to  uplift 
thofc  rents;  for  the  interpellation  given  to  the  tenants  by  the  ci- 
ta'ioii  in  Prcllonhalls  declarator  was  cert.iinly  much  more  than 
lufTicitnt  to  prevent  the  tenants  from  paying  to  i'laitis,  their  new 
malli.T,  at  all  hanils  confelled  to  be  a  poor  weak  indolent  man, 
elpecially  when  engaged  in  a  tomjietition  with  the  powerful  fa- 
mil .  ol'  Cromarty,  whole  inicrpcllaiiun  ihe  tenants  would  not 
chule  to  (IKirgard. 

But, 
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But  further,  what  muft  fatisfy  your  Lordfhips  that  Plaids 
had  no  profpedl  at  this  period  of  recovering  payment  of  the  rents, 
is,  the  total  negledl  upon  his  part  to  make  up  any  fuch  a6live  title 
in  his  perfon,  as  could  give  him  any  jus  exigendi  with  regard  to 
thofe  rents.  In  the  decreet  of  divifion,  the  interefl  of  Provofl 
Cuthbert  was  not  fet  off  to  any  particular  perfon,  but  in  general 
to  the  reprefentatives  of  Provojl  Cuthbert :  fo  that  fomething  more 
was  requilite  to  make  up  a  title  to  profecute  that  interefl.  Bvit  fo 
little  profpedl  had  Plaids  himfelf  of  being  able  to  recover  any  of 
thofe  rents,  that  he  never  gave  himfelf  the  trouble  to  do  fo,  nor 
indeed  was  it  ever  done  till  the  rights  were  granted  in  favour  of 
Innes  and  Clark  ;  the  very  firfl  adl  of  whofe  adminillration,  when 
they  got  their  rights,  was  to  make  up  titles  in  the  name  of  Plaids, 
by  a  general  fervice  as  heir  to  his  granduncle,  and  an  adjudication 
upon  a  trufl-bond  ;  being  fenfible,  that  all  their  operations  would 
be  ineffedlual,  till  once  thefe  preliminary  fteps  were  taken.  Add 
to  all  this,  the  decifive  nature  of  the  evidence  arifing  from  the 
circumflance  of  the  decreet  of  divifion  never  having  been  extra(ft- 
ed  for  Plaids's  behoof,  till  it  is  done  by  the  truftees  upon  the  21ft 
of  February  1 7 1  o,  as  appears  from  the  decreet  itfelf  in  procefs  : 
And  the  purfuer's  hypothefis  of  a  former  extradl  having  been  ta- 
ken out,  has  been  already  refuted  to  your  Lordlhips  fatisfadlion. 

It  was  obferved  at  laft  adviling.  That  at  any  rate  Plaids  himfelf 
might  have  got  the  rents  from  the  i  694  to  the  1698,  vs^hen  the  te- 
nants were  called  in  Preflonhall's  declarator.  But  befides  the  cir- 
cumflances  already  taken  notice  of,  in  oppofition  to  fuch  a  hypo- 
thefis, arifing  from  the  confeffed  weaknefs  and  indolence  of  Plaids 
himfelf,  from  their  being  no  adlive  title  in  his  perfon,  nor  no  de- 
creet of  divifion  extradled  fooner  than  the  1710,  there  is  likewife 
another  material  circiunftance  which  muft  not  be  overlooked,  viz. 
that  the  decreet  of  divifion,  which  was  the  fole  foundation  of 
Plaids's  right,  was  not  pronounced  till  February  1696;  that  the 
gift  of  ward,  &c.  was  obtained  in  the  month  of  June  of  that 
fame  year;  and  the  firft  calling  in  Preftonhall's  declarator  was  as 
early  as  February  i6y8.  When  the  tenants  were  cited  does  not 
appear,  becaufe  the  warrants  of  this  irregular  decreet  cannot  be 
found ;  but  it  is  likely  that  the  citation  muil  have  been  pretty 
early  in  the  1(^97,  when  it  came  from  Caithnefs,  to  be  called  fo 
early  as  February  i<';98. 

The  petitioner  cannot  leave   this  point  in  the  caufe,  without 
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mentioning  again,  for  the  confideration  of  your  Lordlliips,  the 
proceedings  in  the  fubrailhon  betwixt  the  Karl  of  Cro:narty.  and 
Inncs  and  Clark  ;  where  the  Karl,  on  the  one  hand,  founds  upon 
his  right  to  the  rent,  as  an  article  of  counter  claim,  or  compcnJa- 
tion;  and  on  the  other  hand,  Innes  and  Clark  object  Jic  nullity  of 
the  decreet  of  declarator,  "  in  ref'pecl  no  pcrlbnal  ilecerniture 
"  could  have  been  againft  young  Mv  Cuthbcrt  for  the  rent  of  the 
"  lands  in  Caichnels  ;  becaui'e  he  had,neither  polleilion  nor  intro- 
"  milTion."  It  can  fcarcely  be  fuppofed,  that  if  Plaids,  or  any  in 
liis  right,  had  been  in  poUlllion  of  thofe  rents,  fuch  an  averment 
would  .have  been  made  in  the  face  of  the  Karl  of  Cromarty,  vvho 
knew  \vell  the  facl,  and  would  never  have  permitted  luch  an 
qnfwer  to  have  been  made  to  hiui. 

To  the  fame  purpofe,  it  is  likewife  material  for  your  Lordfliips 
to  recoUecl  the  paiole-evidencc  arifing  from  the  depofitions  of 
George  Muat,  and  ISlr  James  Ihotlie  miniller  of  Canniiby,  who 
fwear  to  their  hearing  from  fome  of  the  tenants  of  Cannifbv, 
that  for  a  certain  number  of  y-cars,  which  fome  oi'  them  called  e- 
leven,  fome  tliirteen,  and  one  fixteen  years,  they  Jiad  palil  no 
rents. 

All  thcfe  circumflances  evidence  tlie  propofitlon  hitherto  niain- 
tainetl  on  the  part  of  the  petitioner,  that  the  rents  of  Canniiby 
muil  have  remained  unuplifted  from  the  i  6^4  to  the  1709 ;  be- 
caufe,  from  the  particular  fituation  of  the  j>arties,  there  was  no 
body  in  titulo  to  uplift  them:  and  all  the  cry  of  the  improbability 
of  tenants  being  allowed  to  keep  pollelhon  of  the  rents  for  fuch 
a  number  of  years  mull  Hy  oH When  this  circumllance  is  attended 
to  ;  for  furely  it  it>  not  lb  improbable,  that  the  rents  Ihould  lie  un- 
iipliftcd  in  the  tenants  hands,  as  that  they  ihould  pay  them  when 
there  was  no  botly  in  tiliilo  to  cxacfl  them. 

Taking  it  therefore  lor  grantcil,  that  your  Lordflu|)S  will  hold 
this  fundamental  propolition  as  lullicicntly  ellablillied,  it  is  next 
to  be  confidered,  whether  there  is  eviilence,  or  legal  j^refumption, 
fulhcicnt  to  perfuade  you,  that  the  purliier  ought  10  be  liable  in 
all  or  any  part  of  th<jle  rentt^. 

Thus  far  is  an  agreed  point  betwixt  the  parties,  that  Innes  and 
Clark,  in  virtue  of  the  rights  which  they  received,  had  an  un- 
c'.oubtcd  title  in  their  perlbns  to  uplift  thole  bygone  rents;  and 
therefore  the  prelumption  of  law  and  of  reafon  is,  that  theij"  own 
i.itcrcll,  and   their  duty  in  tlic  characler  of   tru(lecs>  would  lead 

them 
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them  to  be  diligent  and  attentive  in  levying  thofe  bygone  renfs, 
fo  far  as  they  could  be  recovered.  But  the  matter  does  not  reft 
upon  prefumption ;  for  there  is  evidence  that  fo  foon  as  the  de- 
creet of  divifion  was  extraded,  and  fo  foon  as  by  means  of  it, 
and  the  general  fervice  of  Plaids,  they  were  in  the  right  of  thofe 
rents,  Clark  himfelf,  one  of  the  truftees,  went  to  the  county  of 
Caithnefs,  where  he  had  perfonally  communication  with  the  te- 
nants;  and  that  this  muft  have  been  previous  to  April  1711  is 
obvious  from  his  letter  of  that  date,  being  the  firft  in  the  appen- 
dix, wherein  he  exprefsly  fays,  "  You'll  get  me  notice  how  long 
"  the  Laird  of  Mey  drew  the  teinds :  If  I  mind  right,  the  tenants 
"  declared  it  was  only  two  years  finee  he  gave  over  drawing  them  ;  " 
which  is  fatisfadlory  evidence  that  he  had  been  in  Caithnefs,  and 
had  communication  with  the  tenants. 

This  being  the  cafe,  it  is  impofhble  to  doubt,  that  at  this  pe- 
riod he  would  inftitute  an  account  with  the  tenants  with  regard 
to  their  rents,  and  would  levy  from  them  the  crop  1709  when 
due,  and  what  of  the  bygones  he  then  pollibly  could.  And  ac- 
cordingly all  the  accounts  of  charge  and  difcharge  concerning 
the  management  of  Clerk  Campbell,  as  alfo  the  jotting  relative  to- 
his  management,  refpeds  folely  an  account  inflituted  for  the  year 
17 10,  and  fubfequent  years.  But  there  is  no  mention  of  the 
year  1709,  or  of  any  preceding  year.  There  is  indeed  mention- 
made  of  old  rejls  and  bygones  ;  and  from  the  mode  of  expreffion, 
and  a  variety  of  other  circumftances,  the  petitioner  has  endea- 
voured to  prove  to  your  Lordiliips,  that  thefe  accounts,  making 
mention  of  old  refts  and  bygones,  did  prove  an  intromiflion  by 
Innes  and  Clark  with  the  rents  previous  to  the  1709;  and  from 
the  further  view  to  be  given  of  this  matter,  he  flatters  himfelf 
your  Lordiliips  will  be  more  and  more  fatisfied,  that  the  petition- 
er is  in  the  right  in  this  hypotheiis. 

In  the  frjl  place,  It  is  moft  natural  that  it  fhotdd  be  fo  :  for  as 
Clark  himfelf  had  been  in  Caithnefs  previous  to  April  1 7  1 1 ,  and 
all  that  time  had  intercourfe  with  the  tenants,  he  certainly  would 
levy  from  them  whatever  was  fufEcient  to  pay  the  rent  of  the  year 
1709,  as  alfo  what  bygones  he  could  recover  out  of  their  hands  ; 
and  what  of  thefe  bygones  he  could  not  recover  upon  this  clear- 
ance with  his  tenants,  he  would  unqueftionably  leave  with  his  fac- 
tor, in  order  to  be  recovered  by  him  as  he  bell  could. 

E  And 


C     i8     } 

Anil  as  fuch  was  the  natural  conclu(fl;  of  Clark  when  he  left  Calthnefs; 
fo,  in  like  manner,  Campbell,  in  making  up  his  accounts,  or  trauf- 
mitting  information  to  the  trullces  relative  to  the  rents  of  Cannilby, 
fell  naturally  to  make  a  diRinClion  betwixt  the  rents  for  the  year 
1 7  I  o,  and  fuhfequcnt  years,  falling  midcr  his  own  proper  ma- 
nagement anil  factory,  and  as  to  which  Provofl  Clark  had  inlVitu- 
ted  no  clearance  with  the  tenants,  and  the  arrears  or  bygone  refls 
arifing  upon  the  face  of  the  accounts  or  clearances,  which  Provofl 
Clark  himfelf  had  inflituted  with  the  tenants.  In  fliort,  whatever 
Clerk  Campbell  Ihould  receive  from  the  tenants,  he  fell  to  apply,  in 
the  firft  place,  to  the  cxtincT;ion  of  the  rents  of  the  1710,  and  fuhfe- 
qucnt years,  which  it  was  his  own  bufmcfs  to  levy ;  and  if  there 
was  any  overpayments  made,  more  than  fufficicnt  for  that  purpofe, 
thefe  fell  to  be  applied  in  cxtindlion  of  the  old  refls  or  balance  flill 
outrtanding  upon  the  clearance  betwixt  the  tenants  and  Provoft 
Clark  himfelf. 

Accordingly,  upon  looking  to  the  accounts  and  jottings  as 
contained  in  the  appendix,  which  hare  been  fo  often  flated  to  your 
Lordlhips,  thev  appear  to  bear  real  evidence  upon  the  face  of  them, 
that  fuch  was  the  mode  of  making  up  thefe  accounts.  Thefe  old 
refls  cannot  apply  to  the  years  1 7 1  o,  1711,  1712,  i  7  i  3,  and  I  7  1 4 ; 
becaufe  the  rents  of  thefe  years  are  cxprefsly  mentioned  as  paid,  and 
are  fet  in  oppofition  to  the  old  refls  Hill  remaining.  Neither  can 
they  apply  to  the  years  1715  and  171  6;  becaule  the  accounts  do 
likcwife  make  mention  of  the  old  refls  or  bygones,  as  contradif- 
tinguiflied  to  the  years  17  15  and  17  l<^';  and  which  two  years  are 
always  mentioned  with  precifion,  as  being  either  due  in  whole  or 
in  part. 

As  little  can  any  of  the  year  1709  be  underflood  as  contained  in 
the  exprelTion  o(  olJ  rejls.  FirJ},  Ik-caufe  Provoll  Clark  himfelf  ha- 
ving been  at  Caithncfs  after  the  year  1709  fell  due,  he  certainly 
would  tiike  care,- in  the  clearance  he  made  with  the  tenants,  to  re- 
cover from  them,  fo  long  as  his  hypothec  remained,  the  rents  for 
the  year  1 709  :  and  althougli  he  migiit  jiot  be  able  to  recover 
from  them  all  the  I)ygoncs,  and  of  courfe  would  be  obliged  to 
leave  thefe  under  the  name  of  rrffs  or  bygones,  to  be  recovered  by 
Jii«  faiflor  Clerk  Campbell. .  And  i'ln-rher,  the  petitioner  had  occa- 
fion  formerly,  and  mufl  Hill  beg  leave  tf)  bring  under  the  parti- 
cular view  of  your  Lordfliips,  one  of  thofe  jottings,  whicli  clearly 
proves,  tliat  this  cxprefllon  of  olJ  trjis,  or  I'y^orus,  had  no  relation 
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to  tlie  year  l  709.  The  jotting  alluded  to  is  that  refpedling  Do- 
nald Williamfon,  who  is  reprefented  as  being  only  refting  the  vic- 
tual-rent I  7 15  and  17  I  <^,  and  the  Martinmas  debt  1715'.  And 
befides  this,  he  is  reprefented  as  likewife  owing  thirteen  bolls  old 
refts.  Now,  your  Lordfhips  will  obferve,  that  this  muft  refpedl 
fome  arrears  arifing  upon  an  average-account,  and  cannot  arife 
from  the  years  17^-9,  or  any  one  year  :  for  thirteen  bolls  is  four 
bolls  more  than  a  whole  year's  vidlual-rent ;  and  therefore,  if  it 
had  related  to  the  years  mentioned  in  this  memorandum,  it  would 
run,  that  he  was  due  the  victual-rent  17  14,  17 15,  and  17 16,  and 
four  bolls  of  arrears  ;  but  the  manner  in  which  it  is  ftated  does, 
with  fubmilTion,  evidence  the  petitioner's  hypothefis,  That  this  ex- 
prelfion  o^  old  reJIs  does  not  relate  to  the  year  1709,  which  Provoft 
Clark  himfelf  had  levied,  nor  to  the  year  1710,  or  fubfequent 
year,  levied  by  Clerk  Campbell,  but  is  expreffive  of  the  remain- 
der of  the  balance  which  was  unpaid  by  the  tenants  at  the  time 
they  inftituted  their  account  with  Provoft  Clark  relative  to  the  by- 
gone rents  previous  to  the  year  1709. 

But  the  petitioner  muft  now  call  the  attention  of  your  Lord- 
fhips, in  corroboration  of  the  arguments  laft  offered,  to  the  ab- 
ftraclor  analyfis  of  the  accounts  of  Clerk  Campbell,  hereto  fubjoined 
for  your  perv;fal.  This  abftradl,  the  petitioner,  without  the  aid 
of  his  agent  or  counfel,  has  made  out  with  much  pains  ;  and  upon 
a  due  attention  to  it,  your  Lordfliips  will  perceive,  that,  at  one 
view,  it  prefents  a  -vidimus  oi'xhe  quantum  of  rent  payable  by  the 
tenants  therein  mentioned,  together  with  the  vidlual  adlually  paid 
by  them  during  the  period  of  the  i  710,  and  fubfequent  years  ;  and 
upon  one  and  all  of  them  it  will  be  obferved,  that  the  amount  of 
the  payments  made,  do  confiderably  exceed  the  quantum  of  the 
rents  payable  for  thofe  years,  for  Vvdiich  alone  they  vifibly  obtain 
a  difcharge.  And  this  fad:  being  eftabliflied,  it  fuggefts  feveral 
confiderations  material  to  be  attended  to  in  fupport  of  the  peti- 
tioner's argument. 

In  xhejirji  place,  It  deftroys  the  idea  of  the  old  refts  mentioned 
in  thofe  accounts  being  in  any  degree  relative  to  balances  arifing 
from  the  year  1 7  i  o,  or  any  other  for  v>?hich  then  accounted  ;  for 
if,  upon  comparing  the  rent  adually  due,  with  the  vidlual  actual- 
ly paid  during  thefe  years,  it  {hall  evidently  appear,  that  thofe 
rents  are  confiderably  overpaid,  it  neceffarily  follows,  that  thofe  o- 
verpayments  and  old  refts  muft  arife  from  arrears  of  other  years. 

2dly, 
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zdly.  It  iliows,  that,  agreeable  to  the  hypothefis  maintauicd  by 
the  petitioner,  there  muil  have  been  a  previous  clearance  with 
Provoll  Clark  for  the  year  1709,  and  precedings;  and  that  the  old 
reftb,  or  bygones,  mentioned  in  Clerk  Campbell's  accounts,  re- 
fpccl  a  balance  arifing  upon  thefe  clearances,  which  were  mllitu- 
tcd  betwixt  the  tenants  and  Provofl  Clark  himfelf. 

3.//)',  It  is  therL-by  inflriiJled,  in  terms  of  the  refervation  of  your 
Lordlhips  interlocutor,  that  the  purfuers,  or  thofe  in  whofe  right 
they  ftand,  had  intromiilions  with  the  rents  previous  to  the  1709; 
for  the  amount  of  the  overpayments  appearing  upon  the  fice  of 
the  abftracl  hereto  lubjoined,  do  ncceirarily  carry  the  payments 
of  the  tenants   confidcrably  back  into   thofe   years  preceding  the 

1709- 

And  thefe  facts  being  cflabliOied,  the  conlequences  arifing  from, 
them,  as  applicable  to  this  caufe,  will  obvioully  occur  to  your 
Lordfliips.  It  does  not  fecm  to  admit  of  any  doubt,  that  if  the 
petitioner  is  well  founded  in  the  calculation  he  here  exhibits,  the 
purfuers,  over  and  above  the  rents  from  the  1709,  to  which  they 
are  already  fubjeifled,  muil  be  further  fubjccled  to  account  for  the 
overpayments  here  fpccificJ,  which  run  back  into  years  previous  to 
the  I  709.  But,  with  great  fubmidion,  this  is  not  the  only  confe- 
qucnce  into  which  thofe  faifls  muil  lead:  They  ought  to  have  the 
eflecl  of  fubjetfting  the  purfuers  to  account  for  the  rents  from  the 
1 694  down  to  the  1709;  as  to  which,  they  had  an  undoubted 
good  title  to  intromit,  unlcis  in  fo  far  as  it  ihall  be  iliown,  that 
the  truflees  were  not  in  a  lituation  to  recover  thofe  rents,  cither 
from  the  dcfertion,  the  removal,  or  the  bankruptcy  of  tenants, 
previous  to  the  conmiencemcnt  of  the  right  of  the  uuilees. 

It  is  a  millake  to  fay,  That  the  petitioner  is  here  endeavouring, 
contrary  to  the  tenor  of  their  trufl-right,  to  fubjecfl  the  trultces 
for  omiflions.  When  a  deed  cxcems  truilees,  factors,  curators, 
or  any  other  manager,  from  the  ncceifity  of  accounting  tor  oniil- 
fions,  no  more  is  thereby  meant,  than  that  they  ihall  not  be  liable 
lor  cxatl  diligence,  or  for  that  care  and  management  which  a  pru- 
dent man  is  cxpecfled  to  fliow  in  his  own  allairs:  But  it  was  never 
llKicbv  \inderiiood,  that  a  jurlbn  was  cxeemed  front  the  necedity 
K)i  kii-ping  or  pioduting  any  account  whatever  ;  for  if  fuch  a  tXoc- 
irine  Ihall  be  admitted,  it  is  an  end  of  all  management  and  admi- 
nillration  of  every  kind.  The  moll  unlaithl'id  rruilee,  factor,  or 
curator,  would  have  no   more   to  do  ihan  to  produce  ni>    »<< dunt 

whatever, 
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whatever,  aftd  i^ledd,  that  they  were  not  liable  for,  bm  cxcsmed- 
fi-om  all  omifTions.  Bat  the  petitioaer  is  advilcd,  that  the  exemptioil 
from  being  liable  to,orniiTioas,  means  no  fuch  thing ;  it  means  no 
more,  than  that  they  Ihall  not  be  liable  for  that  exacl  aiaaagemeat, 
or  dihgence,  which,  by  undertaking  the  management  of  another's 
affairs,  they  would  otherwife  be  vmderflood  liable  for,  if  fuch  an 
exprefs  exemption  did  not  take  place. 

If  therefore  the  petitioner  is  right  in  thofe  principles,  it  will 
occur  to  your  Lordfliips,  tliat  under  the  claufc  of  not  being  liable 
for  omiffions,  the  purfuers  cannot  be  exeemed  from  the  account- 
ing which  the  petitioner  demands  at  their  hands.  He.  has  in-^ 
ftrudted,  that  they  were  m  titulo  to  demand  the  bygones  previous 
to  the  1709  :  He  has  inftrucled,  that  de  faclo  they  did  receive 
thofe  bygones  to  a  conliderable  amount  :  He  has  laid  before  your 
Lordlhips  the  mod  rational  grounds  to  prefume,  that  Provoft  Clark, 
at  a  previous  clearance,  had  received  them  to  a  ftill  greater  a- 
mount,  and  that  it  was  in  fupplement  only  of  what  he  received, 
that  the  balances  wanting  to  pay  the  whole  of  thefe  bygone  rents 
were  fettled  in  the  form  under  which  they  appear,  and  did  re- 
main under  the  name  of  old  rells  or  bygones,  until  entirely 
cleared.  All  this  being  inftrudled,  he  certainly  cannot  be  un  ■ 
derftood  to  make  any  unreafonable  demand,  when  he  only  afks 
of  the  purfuers  to  give  fome  account  of  the  matter,  or  to  fhow, 
that  they  did  not  receive  the  whole  of  thofe  rents,  on  account  cither 
of  the  removal,  the  defertion,  or  the  bankruptcy  of  tenants,  or 
from  any  other  caufe  whatever,  liifficient  to  excufe  from  the  ac- 
counting for  thofe  rents,  whether  fuch  excufe  be  founded  upon 
accident,  or  an  excufable  omiffion  on  the  part  of  the  truftees. 

If  the  petitioner  is  in  the  right  in  thofe  principles,  he  need 
fcarcely  add,  that  at  lead  your  Lordlhips  will  fee  caufe  to  return 
to  your  former  mterlocutor,  finding  the  purfuers  liable  to  account 
for  the  wholt  bygone  rents  of  thofe  tenants  who  were  in  poffef- 
fion  in  the  1694,  and  continued  likwife  to  be  fo  in  the  lyoy.  It 
can  fcarcely  be  credited,  that  if  thofe  tenants  had  either  been  un- 
able or  unwilling  to  reftore  their  rents,  Clark  and  Innes  would 
have  allowed  them  to  remain  in  poiTeffion ;  and  therefore,  al- 
though the  petitioner  fhould  be  unfuccefsful  in  fatisfying  your 
Lordlhips  as  to  any  other  particular,  he  hopes  at  leaft  your  Lord- 
fliips will  fee  caufe  to  give  him  that  partial  relief  afforded  by  the 
interlocutor  previous  to  the  one  now  brought  under  review. 

F  When. 
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"When  tlic  caufe  was  laft  under  the  confKierauon  of  your  I.orcl- 
fliips,  it  was  obl'erved  to  he  a  circumllancc  oiKiating  rtrongly  a- 
gainll  the  petitioner,  that  Cal\lchill,  in  the  aclion  lie  brought  a- 
gainll  Innes  and  Clark  in  the  1713,  did  not  charge  thtm  with  any 
introniillions  prior  to  the  17  10;  and  that  in  the  action  which  he 
brought  in  the  1752  againrt  their  reprcfentativcs  and  Sir  Patrick 
Dunbar,  lie  only  concluded  for  crop  171  i,  and  fevcn  fubfequent 
years;  and   in  the  fubniilhon  into  which  he  entered  with  him  in 

1733,  he  did  not  pretend  that  Inncs  and  Clark  had  intromittecl 
prior  to  the  171 1;  as  alfo  that  George,  the  fon  of  John  Cuth- 
bert  of  Cafllchill,  in  an  adlion  which  he  railed  in  1734,  concludes 
in  like  manner  only  for  crop  i  7  1  i  and  fubfequent  years. 

But  this  argument  is  founded  upon  mil-Itating  the  nature  of  the 
difiercnt  proceedings.  Tor  the  firit  action,  which  was  raifed  in 
the  I  7  13,  and  was  afterwards  revived  in  the  1720,  concludes  on- 
ly, that  the  truftees  lliould  account  for  their  intromillions  in  ge- 
neral, without  mention  of  any  period  of  pofieflion.  The  lum- 
nions  in  1732  is  the  firrt  which  mentions  the  171  (,  and  that  in  a 
conclufion  againft  Sir  Patrick  Dunbar,  jointly  with  the  heirs  of 
the  truftecs.  But  it  contains  another  feparate  conclufion  againft 
them  for  the  fum  of  50,000  mcrk-;,  which  was  more  than  i'uffi- 
cient  to  comprehend  the  intromillions  prior  to  the  i  7  1 1 .  As  to 
the  fubmiffion,  there  is  not  in  the  procedure  upon  it  a  word  as  to 
intromiflions,  and  the  extent  of  them.  Nothing  was  done  by  the 
parties,  but  to  object  to  each  others  debts.     As   to  the  fummons 

1734,  it  is  merely  a  tranfcript  of  that  in  1732  ;  and  the  conclu- 
fion is  dirc<ftly  againft  Sir  Patrick  Dunbar  from  the  17:1  :  So 
that  it  is  plain  he  was  confidcred  to  be  in  ponifllon  from  that  pe- 
riod, which  his  connc<Ftion  with  Clark  naturally  led  people  to  be- 
lieve, and  that  he  had  intromillions  prior  to  the  1719.  The  date 
of  liis  right  from  Innes  and  Clark  ajipears  from  Clark's  letters  to 
Cam]>bell,  and  Camjibell's  jottings,  which  boar  parcels  of  victual 
at  diflcrent  times  to  have  been  tielivercd  to  Bourmadden.  As  Sir 
Patiick  did  not  rejirefent  Innes  and  Clark,  he  could  only  be  liable 
for  thofe  during  the  time  which  he  ac'^ually  iHindhd  ;  and  there- 
fore it  was  necellary  to  fix  a  period  againll  him.  But  it  was  not 
fo  with  regard  to  the  heirs  of  Innes  and  Clark;  and  therefore  a 
fiump  (um  is  libelled  againll  them. 

It  only  further  remains  to  take  notice,  that,  from  certain   wri- 
tings 
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tings  fome  time  ago  exhibited  by  David  Lothian,  the  purfuers 
doer,  in  confequence  of  an  order  of  court,  it  having  appeared,' 
that  the  deceafed  John  Stuart,  writer  to  the  fignet,  was  the  agent 
and  doer  of  Innes  and  Clark,  the  trullees  from  che  commencement 
of  the  truft  in  i  709  till  the  1721  ;  and  that  the  faid  John  Stuart 
had  in  that  year  delivered  up  to  Ludovick  Brodie,  as  doer  for  Sir 
Patrick  Dunbar,  the  feveral  writings  which  belonged  to  Innes  and 
Clark,  conform  to  inventories  ;  the  petitioner  lately  applied  to 
Mifs  Marjory  Stuart,  the  daughter  of  the  faid  deceafed  John 
Stuart,  to  fee  if  Hie  could  difcover  the  inventories  and  receipts  a- 
mongft  her  father's  papers 

Mifs  Stuart  having  accordingly  difcovered  the  inventories,  it  na- 
turally occurred  to  the  petitioner,  that  the   correfpondence  of ,  the 
truftees  with   their  doer  at  that  period,  and    the  account  of  his 
]aw-deburfements  for   their  behoof,    might  throw   light  upon  the 
management  of  the  truftees,  and  amount  of  the  fubjedls  recovered 
by  them  ;    and  therefore  it  was   recommended    to   Mifs  Stuart  to 
make  a  fearch  for  thefe  letters  of  correfpondence,  and  her  father's 
account-books,  which  flae   informs   are  accordingly   extant,    and 
have  been  difcovered  by   her.     But   Mifs  Stuart  being   conneifled 
with  fome  particular  friends  and  agents  of  tiie  purfuers,   to  whom 
fhe  happened  to  mention  the  application  made  to  her  for  making 
the  above  fearches,  the  petitioner  has  good  reafon  to  believe,  that 
no   paper  difcovered  by   her,    either  has  or  will   be   voluntarily 
communicated  to  him,  without  the   approbation  of  the   purfuers, 
who  can  very  well  fugged  fuch  of  them  as  can  be  Ihown  without 
any  hazard  to  them,  and  fuch  others  as  may   be    more  proper  to 
keep  up ;    and  as  it  is   very   probable,    that  fome  of  thefe  letters, 
accounts,    and   other  writings,    in    Mifs    Stuart's   hands,    might 
throw'  further  light  upon  the   intromiiTions  of  the  truftees,    it   is 
fubmitted,  if  the  petitioner  Ihould  not  be   indulged  with   a  dili- 
gence, in  order  to  have   them  exhibited   upon  oath ;  and  this  can 
be  attended  with  no  delay,  and  the  diligence  can  be  execute  in  a 
'few  hours,  Mifs  Stuart  and  the  papers  being  in  town. 


Maj 


(     ^4     ) 

May  it  therefore  plca/e  your  Lor^JJjips,  to  idler  the  interlocutor  cotn- 
plained  of,  in  Jo  far  as  it  finds  the  purfuer  only  liable  to  account 
from  the  )ear  1709  ;  and  in  refpecl  the  petitioner   has   iuflnUled 
the   intromiffion    oj  the  trufccs    ivith  the   rents  previous  to   the 
1709,  to  find  her   liable  to  account  from  the  year  1694,  ivhtu 
Plaids  s  right  to  the  rents  of  Cannisby  commenced ;  or,  zdo.  At  any 
rate,  to  find  them  liable   to  account  for    thefe  rents  mentioned  in 
Clerk  Campbell's  accounts,  ivhicb  are  more  than  fuficient  to  pay 
the  rents  of  the  years  mentioned  in  thoje  accounts,  and  mujl  there- 
fore   have  been   levied  on  account  of  bygones   due,  previous  to  the 
1709;  or  at  leaf  to  find.  That   the  purfuer  is   liable   to  account 
for  the  rents  prefiable  by  the  tenants  who  appear  to  have  been  m 
the  pofjeffion  in   the  iTar  1694,  and  to  have  remained  fo  in  the 
1709;  or   if  any   difficulty  f hall  fill  remain,    to  grant  diligence 
for    the  examination  of  Mifs  Marjory  Stuart,    or    to   give  Juch 
other  relief  in   the  premijjes,    as   to  your  LordJI.nps  Jhall  feem 
meet. 

According  to  juftice,  &c. 

HENRY     D  U  N  D  A  S. 


A  B- 


(    ^s    ) 


ABSTRACT        of        PAYMENTS. 

ofAVeftCannifby,  and  made  by  the  tenants  of  faid  eftate  a! 
per  letters,  per  receipts  per  feveral  jottings  of  Campbell  on'de! 
cached  fheets,  and  per  h.s  Blotter,  whereof  the  fir  ft  leaves  have 
been  torn  ofF,  and  loft,  as  far  down  as  the  year  1712. 

[The  payments  are  fet  down  in  the  fame  order  as  in  the  Appendix  to  ,Np  Tnf^ 
forthepeft.oner,  ofAuguftz.  1770.   containing  thefe  writings  '        "™'"°" 

It  is  remarkable,  that  none  of  the  tenants  payments    either  '^uU   „        •  u 
^Urejls,  do  tally  with  the  rents  for  which  they  get  dH^ar^e"    vvM  I"-  ''''^''^\'^^^^- 
the  jottings  of  fome  payments  have  been  torn  ouf  of    h    blott'er      ^r"'  l^  •°°^'  '^'^ 
firft  ftate  of  old  balanL'or  refts.     Thefe  la"  jottings  coudrone^x^l^^the'r'"^  °' 
otleTr;t"rf '■'  '^^  —  ^^-chtou^sreas.  and  ^St^^  dTha^rgeJ 

for  which  .luantity  alone  he  gets  a  vifibKZg;/p'  6:1;^^^^^^^^^        ^"'^  '^'^' 

Peter  Swany  delivered  to  Canipbell  crop  1710,    though   this  payment 
wtth  others,  have  been  torn  out  of  the  Blotter,  it  is^proven  ?  rPro-' 
yoftCarkslettersof  May  and  September  17.,,  Appendix,  p  6 
Ditto  delivered   to  m.nifter  of  Cannifby  per  receipt.  June  1 7  . 6    p  6  6     . 

D.tto  (hipped  crop  ,714,  per  No  17.  po  -  ^     '  ^  ^3 

Ditto  delivered    to  Bowermaden,  per  No  23    p   11  '  ^     ^ 

Ditto  paid    to  Campbell,  per  Blotter,    No  25.    whi"ch  is  the  firft  pa;.  ^     ° 

,ment  preferved  therein,  and  wi.hout  date,  p   12  ^^  ^ 

SX^Z^^'''"'  •^"'^'7'^'  P".''^'^'"'  °'"'"^^  '"  P-"""g  the  Ap. 
Ditto  paid   to  ditto,    15th  Auguft.  per  idem,  p".  2.  "     .  ".  f     ° 

thoul  lt°-    "°'  /"J^»T'  ''."S"'^  '7-.  per  idem,    to  bolls,  p.  ,2. 

Carried  forv^ard,  .  ~Z, 

G  ■  4^    ° 


B.  f. 

7     2 


(  ^^  ) 


n.   f. 


Kroiiglit  forvvnrd, 
D:tio  ddivceJ  to  Skipper  Mackenzxs  llrp.  jur  No  2,.  p 


ITfiotk/veicJioCimpbcrinn  malt.   pcrBloticr,  p.  ij.  •  ^3 


ToMl  of  Peter  Sw^ny's  pnymcms    .5  per -hf  above  vouchm  -  61      i      2 

Uiltliarged  in  a  viHblc  ni.u.ncr  only  the  viaual-rent  of  the  fa.d  five 

years,  without  nicniioi)  o»  o/J/-<y/j,  "  "  "  -'"      '     ° 

OvcrprJ.  but  dlfslurgeJ  ia  an  invifiblc  manner.  -  -  2331 

-    Dor  aid  Wii!l...nfon  paid  yearly  for  his  farm  of  f.x  o£\os.  nine  bolls  viaual.    and 
'        o«cd  for  .he  ye..rs  .7.0.    .7...    .7'2.    '7'3.    -"'^   .  "M.    forty  five  bolh.    for 
v^hich  alone  he  £Cts  a  vif.blc   difchargc,  n- uh  a  rdcrvc   of  thirteen  bo\h  oU  n-Jn. 
p.  6. 

13.    f.    p. 
Donild  Williamfon  delivered  to  Clerk  Campbell  crop  1710.  per  Provoft 
CUrk's  letters  of  May  and  Scpiember  1711.  though  torn,  with  others, 
out  of  the  Blotter.   Appendix,  p.  1.  -  ■  "  900 

Di„o    delivcfcd    to   minilkr    of    Cannilby.    per    receipt    June    17.6, 

p.  6.  -  -  -  ■  -  4      I      2 

Ditto  lofted   crop  1714,  p.  9    per  No  17.  -  -  ^     >      ' 

D. to  delivered  toBowermadden,  per  No  2  3-  P;H-  "  '  0     o     o 

Ditto  paid    to  Campbell,  per  Blotter,  which  is  the  firft  payment  men- 
tioned therein,  becaufc  torn.   p.  1 2.  "  "  500 
Ditto  paid  to   dhto  13th  Auguft.  per  Blotter,  p  11.             -               -  7     3     c 
Ditto  paid  to  ditto.  July  and  Auguft  1712,  per  idem,  p.  i  2.  7  bolls  3 

firlo'.s,   not  ftated,  to  prevent  difpute. 
D  ito  got    deduced  to  him   for  malt-making,  per  idem,  p.  i  3.  and  per 

Prov'oftCl.irk-slciter  July  1713.  N'"o-  P  3-  "  "  '      °     *= 

Ditto  delivered    to  Campbell  in  malt,  per  Blotter,  p.  13.  -  6     3     < 

Ditto  delivered    to  Skipper  Mackenzie's  n.ip,  per  No  27.  p.  I  ('.  5     2     ( 

Ditto  remains  charged  with  1 3  bolls  oWrc//^,   p.  7.  ' -^     °     ' 

Total  Donald  Wllliamfons  payments  as  per  the  above  vouchers,  -  6^     3 

Difcharged  \ilibly  only  the  viaual  for  faid  five  years,  -  45     o 

Overpaid,  including  1 3  bolls  cU  rrjli  ftill  due, 


;o     3     ■; 


3.  Thomas 


(     27     ) 

3-  Thomas  Dunei's  farm  was  of  five  oftos  during  1710,  1711,  and  1712,  and  of  one 
odlo  more  during  years  1713  and  1714;  at  ieven  boils  tvvo  firlots  for  the  three 
firrt  years,  and  at  nine  bolls  for  the  two  laft.  He  owed,  for  the  five  above  men- 
tioned  years,  forty  bolls  two  firlots ;  for  which  alone  he  gets  a  vifible  difcharge 
with  a  refcrve  of  fix  pecks  for  bygones,     p.  7. 

B.     f.  p, 

Thomas  Dunet  delivered  to  Clerk  Campbell  crop  1710,  per  Provoft 
Clark's  letters  of  May  and  September  17  11,  though  torn,  with  o- 
thers,  out  of  the  blotter.  Appendix,  p.  1 .  -  .  720 

Ditto  delivered  to   the  minifter  of  Cannifby,  per  receipt,    June  1716, 

P-  6.  -  -  -  .  -'632 

Ditto    (hipped  crop    17 14,  per  No  17.  p.  9.  -  .  800 

Ditto  delivered  to  Bowermaden,  per  No  23.  p.  11.  .  7      q     o 

Ditto  delivered   to  Campbell,    per  firft   payment,    marked  in  Blotter 

No  25    p.  12.  -  -  .  -'600 

Ditto  paid  to  ditto  July  1712,  per  id.  omitted  in  printing,  p.  12.  -  900 

Ditto  paid  to  ditto  /jih  Augult,  per  id.  p.  12.  -  -  100 

Ditto  paid    to  ditto  July   and   Auguft  1712,    per  id.  p.  12.  10  bolls, 

not  flated,  to  prevent  difpute. 
Ditto  got  deduced  to  him    for  malt- making,  per  id.  p.  13.  and  per  Pro- 
voft Clark's  letter,  July  1713,  No  10.  p.  3.  .  .  I      I     o 
Ditto  delivered  to  Campbell  in  malt,  per  Blotter,  p.  13.                      .                8     i     o 
Ditto  delivered   to    Skipper   Mackenzie's  Ihip,    per  jotting,     No    27 

P-  "^-  "  -  -  -620 

Ditto  remains  charged  with  6  pecks  for  bygones,  p.  7.  .  012 

Total  Thomas  Dunet's  payments,  as  per  the  above  vouchers,  63     o     o 

Difcharged  vifibly  only  the  viftual  for  laid  five  years,  40     2     o 

Overpaid,  including  6  pecks  bygones  ftill  due,  -  .         22     2     ~o 


4.  Matthew 


(     -8     ) 

4-  Matthew  Dunet  paid  yearly  for  his  farm  of  five  oftos,  feven  bolls  two  firlots  viiftual, 
an  J  owed    for   ihe   years  1710,    1711,    1712,    1713,   and  1714,    thiriy-fcvcn  bolls 
-    two  firlots;  for  which  alooe  his  widow  gets  a  viiiblc  dilchargc,  with  a  rtilrvc  of 
four  bolls  one  firlot  two^j^ks  old  farm,  p.  7. 

i  i     J 

B.    f.  p. 
Matthew  Dunet  delivered  to  Cltrk  CarafbcU  Cfop   17  to,    per  Provoft 

Clark's  letters  of  May  and  Scpicmbtr  i  7 1 1 ,  though  torn,  with  others, 

out  of  the  Blotter^  .-Vppcndix,  p.   1 .  -  -  720 

Ditto  delivered  to  rnioiftcr   of  Cannilby-,- per  receipt  November   1712, 

p.  6.  -  -  -  .■.      I      C 

Ditto  delivered   to  ditto,  .March  1714,  per  rcciipt,  p.  6.  ^     ^     1 

Djtto  lofted  of 'crop  1714,  per  Ko.  i  7.  p.  9,    '  620 

Qjttb  dilivertd'  to  Bowcrriiadcn,  per  No  2^.  p.  ii.  ^(00 

Ditto  paid    to  Csnipbell,   per 'Blotter,  on  the   firft  leaf  ihci(.ot,   prclcr- 

ved  though  torn  off,  and  immediately  before  July  171  z,  p.  liu.  .  -  •  500 
Ditto  paid   to  ditto,    ijthAuguft,  per  id.  p.  1  2.  -  ~  -  800 

Di'to  paid   to  ditto,    I  5th  Augull,  per  id.  p.  12.  -  •  100 

Ditto  paid  to'ditto,  July  and  Auguft- 171 2,  per  iJ.  p.  12.  9  bolls,  not 

ftatcd,  to  prevent  difputc. 
Ditto  got  deduced  to  him  for-mali-makiog,  per.  id.  p.  it,,  and  per  Pio» 

Tofi  Clark's  letter,  July  fjf'},  Na.  10'.  p   3.  -'  -  i      i     o 

Ditto   delivered    to  Campbell  in  malt,   per  Blotter,   p.  I  >  -  720 

Ditto  delivered   to  Skipper   Macken^ic'i  llui).   per  jotting,  p.  j6.  -  6,  i  v,,o 

Ditto  remains  charged  with  4  Soils  1  drlol  two' pecks  cld/arm,  p.  7.  41^ 

Total  of  Matthew  Dunet's  payments,  as  per  the  above  vouchers,  57     3  -o 

Dilchargid  vilibly  only  the  vidlual  for  faid  five  yCars,  3720 

Overpaid;  including  4  bolls  I  firlot  2  pecks,  old  ftirm,  dill  duo,  :•      i       ■ 

This  analyCs  of  the  articles  of  vicflual,  delivered  by  the  four  above  tenants,  i$,fufiii 
dent  to  pfovc  great  over|uyments  ;  which,  if  needful,  might  be  equally  veiiiicd  iti  tlicir 
payments  of  money,  as  likewile  in  the  payments  of  the  other  icnaiiis. 


O  C  T  O  B  &R^  2jr,     1 77 1. 

ANSWERS 

FOR 

Mrs.  Elizabeth  Dunbar,  lawful  daughter 

•  of  Sir  Patrick  Dunbar  of  Northfield,  and 
James  Sinclair  of  Duran,  Efq;  her  huf- 
band,  for  his  interelt ; 

T    O      T    H    E 

•  PETITION  of  Alexander   Cuthbert,    E% 

GEORGE  Vifcoant  of  Tarbat,    afterwards   Earl   of  Cro-  juiy  i6g^; 
marty,  having  purchafed,   al  a  judicial   fale,  parr  of  the 
eftate  which  belonged  to  Sir  James  Sinclair  ot   Mey,  was 
decerned  by  the  decreet  dividing  the  price,  to  pay  to  thofe  having  February  21, 
right  to  two  apprifings  affedliing  that  eftace,   led  at   the  inftance  of     ^^9S'' 
Alexander  Cuthbert,  provoft,  and  Alexander  Dunbar,  merchant  in 
Invernefs,  the  fum  of  5154  1.    15  s.  10  d.  with  that  of  331 1,  both 
Scots,  and  intereft  from  Whitfunday  1694,    and  in  time  coming 
'during  the  not-payment. 

William  Innes,  writer  to  the  fignet,  who  purchafed  another 
part  of  the  eftate  for  the  behoof  of  Mr.  Sinclair  of  UlbPter,  was 
in  like  manner  decerned  to  pay  to  the  fame  perfans,  the  fum  of 
1071  1.  12  s.  4d.  Scots,  with  intereft  from  Whitfunday  1694. 

The  reft  of  the  eftate  in  Caithnefs  did  not  find  a  parchafer,  and 
therefore  was  divided  among  the  creditors  ;  and  by  the  decreet  of 
divifion,  of  this  date,  there  was  allotted  to  thofe  havmg  right  to  February  i{>, 
the  forefaid  two  apprifings,  the  three  penny  three  tarthing  and  an  '^y^' 
half  od\o  of  the  lands  of  Weft  C  annifby,  holding  of  the  crown, 
fcarce'y  yielding  300  merks  of  yearly  rent  and  faid  to  be  poirefT- 
ed  by  the  following  ten  tenants  therein  named,  viz.  Patrick  Swan- 

A  ftie. 


nie,  William  and  George  Brel)ners,  Donald  Williamfon,  Wil'iam 
Johndon,  William  Bernardion,  Il'obel  RolUe,  Wjiliam  Dunnec, 
John  Manfbn,  and  Margaret  Thomfon. 

The  fore(ai«.l  nppnfiiigi,,  were  originally  l<d  in  1(^64,  at  the  in- 
ftance  of  the  laid  Alex.mder  Cuthhcrc  antl  Alexander  Dunbar;  buc 
Dunbar  having,  in  U^j^,  m:rde  over  his  appriling  to  Alex.uivler 
Cuthbert,  bt)th  appriliiigs  came  afterwards  into  the  perfon  of  the 
clecealed  John  Cuthbert  of  I'laids,  grand  nephew  ajid  heir  of  the 
provurt. 

Plaids  came  very  foon  ro  be  reduced  to  great  diflrefs,  on  ac- 
count of  the  debts  he  owed,  and  which  was  greatly  occalioneJ 
through  the  mifmanagemcnt  of  his  curator  George  Curiibert  of 
Cadleiiill.  In  tliis  fituation,  the  deceafe  i  Robert  Innes  of  Mon- 
dole,  and  Alexander  Clark,  baillie  of  Invcrnefs,  interpofed  iheir 
credit  for  his  relief,  as  well  from  companion,  as  from  regard  to  his 
deceafed  father.  It  appears,  that  it  was  by  their  means  that  he  was 
lirved  from  rotting  in  jaii,  as  none  of  his  other  friends  would  ad- 
vance any  thing  for  his  relief;  and  as  they,  in  this  way,  became 
confiderable  creditors  to  Plaids,  and  were  moll  julHy  entitled  to 
be   llxured   of  their   rc-imliurfemenr,    (b  it  appears,   that,  of  this 

Augurt  15,    (ja^te^  tiip   f^\(\  John  ('uthbcrt  of   Plaids,  in   tlio   charaifler  of  heir 
'  ferved  and  letouicd  to  the   faid  Provofl  Cuthbert  his  grand  uncle, 

and  for  ceri,iin  very  onerous  caufcs  and  confiJcrat'i-ms,  granted  a 
deed,  in  tlie  torm  of  an  irrei/ocable  fatf^iry,  in  favour  of  the  laid 
Robert  Inncs  and  Alexander  Clark,  containing  an  obligation  to 
grant  a  deed  in  their  favour  in  more  ample  form,  and  to  deliver 
"the  nccelJary  writings  therewith.  This  factory,  appears  not  to 
.have  taken  ciTcdt,  and  mufl  have  been  returned  to  Plaids,  as  the 
fame  was  never  recorded,  and  the  principal  itfelf,  was  produced 
by  the  defender  in  this  proccfs,  who  no  doubt  muft  have  found 
it  .imont»fl  the  papers  of  his  author  John  Cmhbert  of  Plaids. 

Oftol>er  J  I.        Plaids  thd  after  \anls.  of  thi.'-  date,  execute  a  difpofition   in  Cn- 
'''^■^'        vcUr  of  Innes  and  Cjaik,  of  the   apprillngs  againll    the  eftate  of 
Mi^y,  with  the  Ih.Tcs  of  the  price,  and   lands  allocate  thereto;    as 
*'  alio  affigncd  them  to  the  fiim   «if  6000  mcrks.   with    penalty  and 

aniui.dicnt,  conraine<l  in  a  bond  of  provillon,  faid  to  be  granted  by 
Sir  James  Dunl,ar  of  Ilemprigs,  to  Mis.  Katharine  Sutherhmd, 
fl>oul':  io  the  Lid  }<Ain  Cuthbert.    '     ''  '        ' 

■     As 


(      3v   )^ 
As  tills  lafl  mentioned  deed,  was  confidered,  to  be  incompleat, . 
the  laid  John  Cuthberr,  by  a  difpoficion  of  this  tiate,  which  nar-J^"^"^'"^  3°> 
rates  the  forefaid  difpoficion,  did,  in  further  corroboration    of  the,  '^'°' 
fame,  convey  to  the  faid  Meflrs.  Innes  and  Clark,  the  forefaid  two 
decreets  of  apprifing,  with  the  lands  and  ellate  thereby  adjudged,  , 
lying  in  the  ihires    of  Rofs  and  Caithnefs.     This  diipoficion  con-  - 
tains  an  aflignation  to  the  mails  and  duties  of  the  haill  lands  con-  ' 
tained  in  the  appriCngs   thereby  conveyed,  of  all  years  and  terms 
bygone  reding  unpaid,  and  yearly  and  termly  in  time  coming  ;  as,., 
alio  a  claufe  of  delivery  in  the  following   terms  :    "  Likeas  I  have 
"j  herewith  delivered  to  the  faid  Mr  Robert  Lnnes  and  Alexander. 
"  Clark,  the  haill  writs  and  evidents  of  and  concerning  the  pre-., 
•*  miffes,  conform  to  an  invenrary  thereof  apart,   to  be  fubfcribed 
•'by  me  and  the  laid  Robert  Innes  and  Mr.  Alexander  Clark  mu-', 
"  tually."     So  that  it   is  evident  that  all  the  writings  relative  tp.-, 
thefe  apprifings,  as  well  as  an  extracfl  of  the  decreet  of  divifion  bq-:r\ 
fore  mentioned,  which  is   Ipecified  in  that  conveyance,  muft  have, 
been  then  only  delivered  up;    but  the   forefaid  bond  of  provifioa 
for  6000  merks,  is  not  lo  much  as  mentioned  in  this  deed,  and  ap-' 
pears  never  to  have  been  delivered  to  Jnnes  and  Clark. 

And  in   order  the   more  eiFec^ually  to  veft  the  fubje^ls,   and^tO;'  "'-:n'A 

cocnpleat  titles  thereto  in  the  perfQns  of  Innes  and  Clark,  ,^  i,c 
was  thought  proper,  that.  Plaids  fliould  at  the  fame  time 
grant  them  a  bond  for  50,000  merks,  for  the  purpofe  of  leading^ 
an  adjudication  againfl  himleif,  on  a  charge  to  enter  heir  to  his 
grand-uncle  Provoft  Cuthberr,  which  accordingly  was  .4pne,,  by 
decreet  of  adjudication  of  this  date.  .   ,  ;,^.  June  29, 

Thefe  conveyances  were  £'x  _/^W^  abfolute  and  irredeeniable,  and     '7'°' 
therefore  Innes  and  Clark,  by  their  back-bonds,  of  even  date  with 
the  faid  two  dii'pofuions,  fubfuming,  "  That  albeit  the  fame  did 
"  bear  to  be  granted   for  an   onerous  caufe,    yet  that   they  were 
"granted  to  the  faid  Robert  Innes  and  Alexander  Clark,  .partly  as  .     - 

*',,&  /ecurity  to  themfelves,  and   partly   in  truft,  in  order  to  ma- 
ViUage  the  faid  John  Cuthbert's  afJairs,  u/>on   the  terms  and  condi- 
**  i ions  under  'wr.iti£7i ;"  did   therefore  become  bound  to  render   an-, 
account  to  Plaids,  his  heirs  and   affignees,  of  all   fums  that  they-' 
ihould  receive  by  virtue  of  the  diipohtions  and  bond  before  men-" 
tioned  ;  but  it  was  thereby  fpecially  provided,  that  out  of  the  lirll 
and  readicil  of  any  fums  that  they  Ihould   recover,   they  Ihould 

be 
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be  allowed  to  retain  in  tkcir  oivn  hands,  as  much  thereof,  as  would 
fatisty  and  pay  tl»em  all  debts  and  Tunis  of  money  due  by  Plaids 
or  his  father  and  grand-uncle,  which  they  either  had  already  latil- 
fied  and  cleiired,  or  Ihould  thereafter  fatisfy  and  clear,  with  all 
lums  of  money,  which  they  either  h^d  alrea<ly  advanced,  or  Ihould 
advance  to  Plaids  liimlclf,  or  which  they  haii  expended,  or  Ihould 
expend,  in  making  the  lut^jecls  circclual,  together  with  a  compe- 
tent lallary  for  their  pains  in  paymg  the  faiil  John  Cuthbcrt  liis 
debts,  and  managing  his  affairs,  and  they  being  once  fully  latif- 
ficd  and  paid  of  all  the  faid  I'ums  expended,  and  to  be  expended, 
bv  them,  the  oirrplus,  if  any,  was  to  be  i)aid  by  them  to  I'laids 
alid  his  forclaids. 

It  was  farther  provided,  "  That  they  fhould  only  be  account- 
*'  able  accortiing  to  their  mtromJlfions,  and  whatever  they  ihould  ac- 
*'  ccpf.  receive  or  take  by  virtue  of  the  laid  rights;  but  that  they 
*'  Ihould  not  be  liable  for  oimjjions,  and  Ihould  not  be  prejudged 
"  or  limited  by  the  back  bonds,  in  the  power  and  faculty  givca 
"  them  by  the  forefaid  dilpofitions,  of  dilpofing  of  the  lubjecls 
"  difponcd,  at  plcalurc." 

It  appears  from  the  vouchers  produced  in  procefs,  that  Inncs 
dnd  Claik  had,  prior  to  the  date  of  t!ic  lalf  mentioned  diljiolition, 
in  January  1710,  advanced  conliderable  fnms  to  and  for  the  laid 
'Jt>hn  Cuthberr,  hefidcs  their  other  engagements  for  him  to  his 
creditors,  in  order  to  relieve  him  Irom  jail. 

And  the   (aid   John  Cuihhert,    by    his  declaration  and   oblige- 
Dec.  8,     rrc:u,  of  this   date,  reciting  that  Innes  and  Clark  had  tranfuffcd 
'>='y-        levcral   debts  due   by  him.  and    .iccumulated   the   principals,  an- 
nualrents    and    cxpencet-,    in  the  bonds   and  tranfatflions  grantetl 
by  them  thcrcanent,  and  wl-.ich   accumulate  I'ums  bore  annualrenC 
from   the   relpecTive  times  of  their  tranfiuflions ;  and    lubluming, 
**  That  it  being  realbnable  that  the   li»id  Robert  Innes  and  Altx- 
"  aixlir  t'lark,    Ihould  be   no   lolcrs    thereby,  rfjiccially  jectng   the 
''  ^Jtinih  made  vi'er  by  vie  for  ifjtir  relief  and  repavment,  have  not  yet 
'^^  aujiveieil,    and  ivtll  take  Jon^e   time   e'er    they  be   madt  effeilual ; 
"  and  it  being  alii)  rcafonabic   for  the    fame  caiile,  that  Inch  mo- 
*'  ncy  as  they  ailTanee  to  mylch,  frcm   time  to  time,    in  borrow- 
*'   ing,   Ihoidd  alio  bear  annuahent   from  the  levcral  times  of   ad- 
'  "  vailcement  thereof;"  therefore  he  thereby  bccan\c  bound  to   al- 
low them  anuualrciiL  lor  the  funis  which  ihey  had  tranlacled  and 

juid. 
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■pa!?!,  or  ftiouldll%ftfe^  and  pay  for  him,. as  well  as  fof  the  (lim» 
le:ir,  or  ro  be  lent  by  them  to  him,  and  that  from  the  time  of  the 
advancing  ther'^bfj 

Innes  and  Clark,  trufting  to  the  fecurlty  granted  by  the  fo!Pefai<|; 
deeds,  arid  <Spe(?ling  they  would  be  able  to  make  the  money  therer 
by  conveyed,  effeftnal,  proceeded  and  continued  iii  clearing  iJWds'» 
debts;  dnd  they  are  proved  by  vouchers  produced,  to  have- ad- 
vanced arid  paid  ipr  him  fums,  which,  with  the  intered  from  the 
refpedivs  periods  of  a  vance  down. to  this  day,., will  aroounCiia' 
upwards  of  20C50 1.  Iterling.  ,     ••>:    ;  ,.     j    •  ;  ;    .,      v,;f| 

^    It  is  obvious  that  until  the  lafl  mentioned. difpofition  in  Janua? 
ry  17  lo,  when,  and  no  fooner,  the  writings   relative   to   the  prer 
miffes  were  delivered  over  t«>  them,  Innes  and  CJark  could  take  no' 
cffeclual  ftep  towards  recovering  any   of  the  fubjects  fo  conveyed 
to  them  ;  and  acccprdingly  they  did  all  in  their  power  to  recover 
•The  money  from  the  Earl  of  Cromarty  and  William  Innes  ;  for,,  of 
•this  date,  they  preferred  a  petition  to  the  court  of  leffion,  praying  '''^24, 
■warrant  for  regiftrating  the  bondS:  fpr  the  fliares  of  the   price  of  ^7 '^^ 
the  eltate  of  Mey,  purchafed  by  the  Earl  and  Mr.  Innes,  and  is.\l- 
•ing  to  the  fofefaid  two  apprifings.'  v- 

»f;"This  application  was  oppofed  both  ;by  the  Earl  and  Mf,;  Innes,;; 

^i(nd  it  was  particularly  fet  forth  iri  the  aniwers  on  the  part  of  the 

*1Earr,  that  he  was  creditor  to  John  Guthberr,  in  fums  equivaknt  to 

what  he  was  preferred  to,  out  of  the  price  of  the  lands  purchafed 

'by  the  Earl:   and,  of  this  date,  the  court,  upon  advifing  the  pet  i- July  29^ 

^ion  and  anfwers,  were  plea  fed  to  refule  the  deGre  tihereof.   ;    ^  n    '^}^%<i 

■^'"Thereafter  Innes  and  Glark  made  feveral  attempts  to  , fettle  matt-       ■;  n 

';ters  amicably  with  his  Lordfliip,  and  adually,  entered   into  afub- 

^miffion  with   him  for  that  purpofe  ;    but  as  the  Earl  died  rin  the 

c?year  1714,  this  lubmiffioa  did   not  take  efFe(51.     Innes  and  -Clark 

^Mterwards  attempted  to  get  matters  fettled  with  hi§  fgn  Joha.Earl 

''^^  Cfomarty,  butthe  confnfion  of  his  aflairs.render^Ed.this  attempG 

"■  abortivei  ■'  However,'  tbefe  fteps,  alrhough  th<;y  hpd^not  the  effe<ft 

of  re^bveriog  payment, -yet- they,  had-, the  eff"fcl,>of  prefefv-iEjg  rke 

-claim  from' being  loft  by  prefoription,,;  .amdiiiccorrlmgly  they  were 

-  the  orily  docviments  of  interrupfion,'  that  were  atterwards  foajjded 

'upon,  inanfwer-tothe  plea  o^  prefcription  infjfced   upon   by  his 

"'•Majefty's  Advoeatej  in  thscourfe  of  difQuffing  the  cla,ii»xha.t  was 
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en^cr.nl  for  tlicfe  debts,  upon  the  forfeited  eflatc  of  Cromarty,  fub- 
lequent  to  the  rebellion  1745. 

N''>»'-  iu  innes  and  ("lark,  of  this  date,  appe.ir,  from  evidence  now  pro- 
duced, to  have  rrceived  from  Wiiiiani  Innes,  the  fum  of  1071  1. 
12s  4  d.  Soors.  with  intcrtll  thereof  from  W'hitliinday  i6y4,  ex- 
tcntliPf;  in  whole  to  about  2000  I.  Scots  ;  but  it  appears  from  do- 
cuments in  proccfs,  thHt  Innes  and  Clark  iud,  prior  to  ibis  pe- 
xiofi,  advanced  to  and  for  John  Guihbcrf,  lun)S  amounting  to  up- 
wards of  5000  1.  Scots. 

The  laid  Geor^^e  (Xuhbert  of  CafUchill,  appears  to  have  aclcd  as 
fole  curator  ft)r  Plaitls,  upon  expiry  of  his  pupillaiity,  which  hap- 
]icned  in  the  1  ^)y6,  the  vear  in  which  the  decreet  of  divifion  he- 
lore  mentioned,  was  obtained.  As  Caiilehill  had  never  rendered 
an  account  of  his  jntromilhons,  and  his  management  had  bceu 
molt  gro(s,  an  a<5fion  of  count  and  reckoning  at  I'laids's  inilance, 
was,  in  the  vear  17  13,  brought  againlt  Inm  before  ihe  court  of 
llliion  ;  but  Caniehiil,  aware  of  the  conlequences  of  the  action, 
and  confcinus  of  his  mal-adminillration,  had  the  addrcfs,  previ- 

Nov.  II,  oufly,  of  .this  tlate,  to  impetrate  from  I'laids,  a  dikharge  ot  ids  ia- 
'"'-•     tromilljons,  and  ot  ail  (Ieman<ls. 

Tiiis  diichnrge  was  procured  and  figned  at  Inches,  an  obfcure 
p^ice  in  the  coiintry,  Tcnr.tis  .itlulris,  and  without  any  friend  be- 
ing prcfcnt  on  behaif  ot  I'laids,  or  even  accjuaintcd  with  ihe  af- 
fair, and  did  not  make  its  appearance  tor  lonie  time  in  the  fore- 
laid  prccefs  •,  and  no  wonder  Calllehill  was  unwilling  to  found 
upon  it,  confidtring  the  manner  in  which  it  was  obtained.  How- 
ever, after  tiie  proeels  ot  count  and  reckoning  had  gone  on  for 
Ibme  time,  it  wa.-  jnotluced,  and  it   put  an  cnti  to  the  action. 

Calllehill.  however,  not  contented  \v  ith  the  advantage  he  had 
thus  g^iincd.  had  alio  the  a(*drtlji  to  obtain  trom  l'lai>  s,  in  name 
of  his  ton  John  Cuthbert  of  Calllehill,  father  of  the  defender,  an 

^"'\.,'"'  allignation,  of  this  date,  of  the  fmeliiid  back-lionds  granted  by 
Inuos  and  Clark,  and  to  the  power  thereby  given  to  I'laids,  of  call- 
ing, chcjn  to  account  for  their  intromidiuns. 

but  none  of  the  grounds  of  debt,  tor  tceurity  and  payment  gf 
vhieli.  tJds  allignation  is  iaid  10  be  granted  by  i'l^ids,  have  been 
priMiurod  in  t]ii»  protcls  ;by  the  dcfcfiultr  ;  and  notwithllanding 
iJmc  old  CaUUhill,  _\hc  f.»rhcr,  was  aUvc  at  the  iiuic,  yet  ilieafU^- 

tiation 
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nation  is  taken  to  John  the  fon,  thougli  he  had   no  right- inJiis 
peribn  to  thofe  pietended  debts. 

CafHehill's  nght  therefore,  for  any  thing  that  yet  appears,  feems 
to  have  been  very  fufpicious,  and  without  any  jurt  foundation  ; 
and  the  affignation  that  was  lately  taken  from  Plaids's  daughter, 
is  a  corroborative  proof  of  it.  Nor  does  that  affignation  mend 
the  matter  much,  becaufe  the  woman  was  extremely  poor,  of 
whom  her  ilraits  rendered  it  very  eafy  to  take  the  advantage;  and 
the  only  value  pretended  to  be  given  for  it,  was  a  promife  of  50  L 
flerling,  to  be  paid  after  receiving  the  money  from  the  crown,  a 
.confideration  by  no  means  adequate  to  the  large  iums  thereby 'jgi- 
.ven  away,  and  confequently  deferving  no  favour^ 

Alexander  Clark,  one  of  the  original  difponees,  having  been 
nominated  executor  to  the  deceafed  Mr.  Robert  Frafer  advocate. 
Sir  Patrick  Dunbar,  the  refpondent's  father, .  became  cautioner  for 
him  in  the  confirmation,  and  he  was  thereafter  decerned,  particu- 
larly by  a  decreet-arbitral  Handing  on  record,  pronounced  by  the  Oftob.  j 
Jate  Lord  Elchies,  to  pay  very  confiderable  fums  for  Clark  on  ac-  '7'9' 
count  of  that  cautionry,  Clark  therefore  did,  as  he  was  i>ound  to 
do,  difpone  and  make  over  to  Sir  Patrick  Dunbar,  his  heirs  and 
afTignees,  the  two  apprifings  aforefaid,  and  all  following  thereon, 
the  decreet  of  divifion,  and  llujis  thereby  due,  with  the  forefaid 
lands  of  Weft  Cannilty,  and  mails  and  duties  thereof,  from  Whit- 
Xunday  1 71.9.  .     ■ 

Thus  Sir  Patrick  Dunbar  acquired  full  right  to  all  the  intereO: 
which  Clark  had  in  the  forefaid  debt  ;  and  as  Clark  had  been  ob- 
liged to  pay  for  Innes,  the  other  difponee,  very  large  fums,  of 
which  he  was  entitled  to  relief,  thefti  Clark  diti  alio,  by  afiignation 
of  the  fam£  date,  make  over  to  Sir  Patrick,  on  which  Sir  Patrick 
obtained  himlelf  decerned  executor-creditor  to  Innes  before  the 
commiilary  of  Moray,  and  having  charged  Jonathan  Innes,  eld- 
£ft  fon  and  apparent  heir  of  the  faid  Robert  Innes,  to  enter  heir 
to  his  father,^  he  obtained  a  decreet  cognifionis  c/izi/a,  and  the  re- Nov.  u 
fpondents,  as  in  the  right  of  Sir  Patrick,  did  afterwards  obtain  a  '7i9- 
decreet  of  adjudication  conlra  hsrcdltatevi  jactntcnu 

Sir  Patrick    did,    foon    after  acquiruTg    the  right,    intimate  the 
Tame  to   the  Earl    of  Cromarty,  as  appears  from  an  inllrument  of  Feb.  r, 
iiuimiiuo;).  of- this  date,  produced.  ..^  .  '720. 

■■■    ■  Sir 


Sir  Patrick,  likeways  took  otlier  Heps  for  recovering  tlie  monev, 
and  more  particularly  he.  in  1733.  entered  into  a  fubmiirion  witK 
the  Earl  of  Cromarty,  to  which  Calllehill  was  a  party;  but  thetarl, 
•who  had  the  money  to  pay,  endeavoured,  as  well  as  Calllehill,  to 
protraft  the  decifion,  and  the  fubmirfion  was  at  ienj^th  allowed  to 
expire.  The  cmharalTed  fituation  of  the  al?airs  of  the  family  of 
Cromartv,  prevented  Sir  Patrick  from  recovering  his  payment, 
and  the  I:".arl  was  at  length  forfeited  on  account  of  iiis  accelTioa 
to  tlie  rebellion  1745. 

]ohn  ("uthbcrt  of  Cafllehill,  having  acquired  right  to  the  back- 
bonds in  manner  above  mentioned,  *lid,  in  the  year  1713,  com- 
mence an  action  againrt  Innes  and  Clark,  to  account  for  their  in- 
tromillions,    in   which  however  he  did  not   think   proper  to  in- 

m. 

He  afterward*,  in  1732.  after  the  death  of  Innes  and  Clark,  and 
alfo  of  Plaids,  brought  an  a<5lion  againd  the  repreientatives  of 
Innes  and  Clark,  and  Sir  Patrick  Dunbar,  their  alfignee,  for  de- 
nuding in  his  favours,  and  C()ncluding  only  for  payment  of  the 
rent  of  the  InnJi  of  JVcfl  Qmnisby  from  the  crop  and  year  171 1, 
and  ftnce  ;  and  alfo  agamlf  the  t-irl  of  Cromarty  and  the  repre- 
ientatives of  William  Innes,  for  payment  of  the  Iharesof  the  price 
of  thcfe  pirts  ot  the  cllatcs  of  Mcy  fcvcrally  purchafed  by 
them. 

This  procefs  was  called,  but  never  infilled  in.  However,  in  the 
year  thereafter,  his  fon,  George  Cuthl)crt  of  CaHlehill,  became 
parry  to  the  fuhmitlinn  already  mentioned,  but  U|)on  which  no 
determination  followed:  and  upon  the  blowing  up  of  this  fnbmif- 
fion,  the  iiiid  George  Cuthbtrt  of  Calllehill  raifcd  a  ne-w  aclion  ia 
1734.  in  the  lame  terms  with  that  raifcd  by  his  father  John  Cuth- 
beft  in  the  1732.  However  no  procedure  was  lield  u]ion  this  ac- 
tion, which  ihows  that  Calllehill  entertained  no  good  idea  of  his 
claim,  which  probal)ly  neviT  would  have  been  heard  of,  had 
it  not  been  for  an  accident  to  be  immediatefy  noticed,  ami 
xvhit  h,  though  it  did  not  alter  the  nature  of  Calllchiirs  right,  or 
give  A  better  title  than  he  originally  iiad.  yet  has  eventually  been 
the  ofcafion  ot  much  litigation,  trouble,  and  cxpencc  to  the  rc- 
fpondenrs. 

After  the  late  Earl's  forfcitnre.  Sir  Patrick  Dunbar  was  a  very 
old  luan,  and  lived  in  the  reuiotc  country  ol  Caithucfs  ;  his  do- 
er. 
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er,  Mr.  Luclovick  Brodie,  was  then  greatly  advanced  in  years,  and 
■as  no  notification  of  the  furvey  of  thefe  eftates,  was  direfted  to  be 
made  in  the  publick  news  papers,  the  fix  months  allowed  to  the 
creditors  for  entering  their  claims,  expired,  before  Sir  Patrick,  or  his 
doer,  were  apprifed  of  the  furvey.  ■      >  :  ftj.iioif| 

The  deceafed  Lady  Gaftlehill,  the  now  defenderi's  cedetjt,  tainx-j 
ing  advantage  of  this  circumftance,  and  having  patched  up-a'J; 
title,  upon  a  general  difpofition  from  John  Guthbert  of  Cafhlehill,.  ,4, 
her  husband,  who,  as  ailignee  by  Plaids  to  Innes  and  Clark's  i 
back-bohds,  ftood  in  the  right  of  reverfion,  entered  a  claim  upon 
theeftate  of  Cromarty,  for  the  fums  above  mfentionedjdiae  by  1 
the  Earl,  and  which  claim  was  accordingly  fuftained.  ::r.    .tu 

During  the  dependence  of  the   claim.  Sir  Patrick  entered;4;caH-'iJ 
veat,  that  his    right  fliould  be   preferved  entire,  notwithftandin'g'a 
of  the   claims  being   entered  by'  Lady  Caftlehill  ;     for  he,  being 
poffefled  of  the  writings,  neceflary  for  fupporting  the  claim,  and.    ; 
having  been  called  on  a  diligence  for  that lefFedl,    did  then   aflert   i-. 
his  right  before  Lord  Woodhall,  ordinary; and  his  Lordfhip,  by  his      '7S''' 
interlocutor,  exprefly  referved  to  Sir  Pati^ickj  notwithftanding  his 
producing  the  writings  called  for,  all  right  an4\Mle,^whkh.  hes\hadMc 
to  the  fiihjeSi  thett  claimed  by  Lady  Caftlehill.-"'''  c.-t;  :ii\v  ii    ?. '^^f-'ra^ 

"•Lady  Caftlehill  acquieiced  in  this  interlocutor,  and  proceeded)' to'i'.» 
get  her  claim  fuftained ;  and.  Sir  Patrick  was  only  prevented  sbyi-s 
death,  from  commencing  an  a(fl:iort,"  Which  he  was  adViied  it  wtfs 
proper  in  this  fituation  of  affairs  for  him  to  do,  for  having  it-? 
found  and  declared,  by  decreet  of  this  ecmrtj  againfti  the  faid'r 
Mrs.  Jean  Hay,  Lady  Gaftlehill,  that  he  had,  on  the  titles  aforS-  i» 
faid,  the  prior  and  preferable  right  to  the  money,  WMth  the  beft.;'j 
and  only  title  to  uplift,  receive,  and  difcharge  the  fame;  an^- ; 
that  fhe  fliould  denude  of  the  decreet,  fuftaining  the  claim  in  hcni 
favour,  upon  being  refunded,  of  fhe  expende  deboried^  ibgi^f£ujg;j!i; 
the  clarrn  fuftained^'''    ^^'~    t  ;     .^       -  n,-    -.;:  K-vz-q     bMw    ,ir!j£ll3 

'  That  adioh.  Which  Sir  Patrick  himfelf  was  prevented  from'oin-  n 
ftituting,  the  refportdents  brought  in  1764,  which  adiion  ca^ms.  iriv/ 
courfe  before  the  Lord  Gardenfton,  ordinan,',  and  in  which  a  ht-i'^g 
gat'ion  has  been  liiaintained  on  the  part  of  the  defender,  which  rCiii 
is  happy,  but  very  rarely  occurs  in  this  court.  Every  -poffible^i 
devfee,  that  imaginationcdfalcl  fuggfefV,  has  beeai  fallen  3U|ioa,uta 
protraift,  delayr-aiid  emba¥afs-the  caAiie.  - '^  ---i  isavil  bos  .^n&m'ul':^ 
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Tht  principal  defcnc:  infixed  upon  was,  That  Sir  Patrick,  and 
his  picdecellors  and  author;;,  had  been  fatisfied  and  paid,  by  in- 
tromillions  with  Plaids's  effects.  A  condefccndencc  was  there- 
upon exhibited  by  the  relpoiidents,  in  which,  notwitlillanding 
that  they  were  fingular  fucccllors,  and  could  not  know  the  inrro- 
midions  Oi  tlieir  authors,  or  be  perfonally  acquainted  with  tranf- 
aclions,  which  happened  mofllv  before  they  were  born,  they  had 
the  candour  to  acknowledge,  that  thev  obferved  from  the  vsrits  in 
proceli,  that  Sir  Patrick  Dnnbar  had  r:L!;ht  from  Alexander  Clark, 
in  tlie  year  171  9,  to  the  lands  of  Weft  Cannisby,  the  rent  where- 
of amounted  to  about  3C0  merks,  or  thereby;  and  thele  were  all 
the  intromiilions,  of  which  they  had  the  Icall  informntion. 

The  above  was  a  full,  and  the  only  condei'cendence,  whicli 
they  could,  confidently  with  trutii,  exhibit.  They  could  not  con- 
defcend  on,  or  charge  thcmlclves  with,  or  give  credit  for  intro- 
niiirions,  of  which  they  had  never  heard  ;  and,  they  had  no  oc- 
cafion  to  know,  that  the  1071I.  above  mentioned,  had  been  re- 
covered by  Inne?  and  Clark,  from  William  Inncs.  This  fum  was 
an  article  in  the  fummons,  which  Callkhill  himfelf  railed  in 
1732,  and,  for  payment  of  which,  he  concluded  againft  Wiliianx 
Innes's  rcprefentatives,  after  which,  the  reCpondents  could  not 
have  the  le.ift  rcaj'on  to  fufpecl,  thit  that  lutn  had  been  uplifted 
by  Inncs  and  Clark  ;  bur,  the  moment  it  a]ipcnrcd  to  have  been 
paid,  they  admitted,  that  this  fiun  ihould  be  charged  againit 
them. 

The  defender,  who  affected,  that  fliC  would  prove  fnper-intro- 
niiflions,  was  for  this  pur|K>fc  allowed  diligence  after  ililigence, 
during  a  dependence  of  many  months.  Thefe  diligences  were  again 
and  again  renewed,  and  the  defender  examined  every  mortal, 
wlio,  Ihe  fufpciricd,  or  pretended,  could  give  her  any  information, 
but  without  cffcdl.  At  lalt,  memorials  v.-cre  diretftcd  to  be  given 
June  II.  in  upon  the  whole  caufe  ;  the  defender  would  not  comply  with 
'7''5-  this   ftjjpointmcnt    without  a  pica,    and  it  colt  fcvertl  inrolments, 

beloic  the  nicmorials  were   forced  into  proctfs  ;    on  which,  after 
'f(  nic  procedure,  the  Lord  ordinary,  of  this  date,  found,  "  That 
1-/6.  "  ^^^'■"  i'l'f'uer  is  intiilccl  to  inlill,  that   the  dcfcntlcr  fliall   denude 

in   her  favour,  in  Jo  far  tu  the  /hi J  purjup' Jkall  inJirUCff  that  k 
r,(or:to  riaiiii:'      '  '■'■''■  -!-'-^'"'''  ■>^-"    «' 
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The  defender,  aot  fatisfied  with  this  interlocutor,  di^fputed  the 
reipondent's  right  in  totwn,  and  prefented  a  reclaiming  petition, 
founding,  inter  alia,  on  the  time  above  mentioned,  Umited  by 
the  velting-adl,  for  entering  claims  on  the  forfeited  eftates  ;  and, 
the  refpondents  knowing  their  right  to  be  clearly  prior  and  pre- 
ferable to  Lady  CaftlehiU's,  who  had  only  the  right  to  the  rever- 
fion,  and  intitled  them  to  an  immediate  decreet,  preferring  thenx 
to  the  money  ;  forefeeing  too  the  confequences,  which  they  have 
fince  felt,  of  entering  into  any  unneceilary  litigation  with  the  de- 
fender, and  aware  of  the  game,  which  tiiey  believed  would  be 
played,  and  have  Iince  been  effedlually  pracflifed  againft  them, 
preferred  a  petition  on  their  part,  in  which  they  offered  to  find 
the  bed  caution,  to  account  for  any  overplus,  that  might  be  found 
due  out  of  the  fund,  after  clearing  the  debt  to  them. 

Your  Lord Ih'ips,  on  advifing  thefe  petitions,  with  anfwers,  were 
plcafed  to  refufe  both,  and  adiiere  to  the  Lord  ordinary's  interlo- 
cutor, with  this  variation  ho;vever,  "  That  the  defender,  Mrs. 
"  Jean  Hay,  fliall  be  obliged,  before  fhe  draw  the  money  in  que- 
"  ilion,  to  find  fuf£:ient  caution,  for  paying  back,  and  repeating 
"  the  fame  to  the  purfuer  and  her  husband,  or  what  part  thereof 
"  they  Ihall  be  found  intitled  to,  In  the  event  of  this  .pro- 
"  cefs." 

On  this,  the  caufe  having  returned  to  the  Lord  ordinary,  the 
defender,  notwlthftanding  the  full  account  libelled  and    produced, 
with  the  fammons  and  condefcenJence  already   exhibited,  infifted, 
that  the  reipondents  il»ould_give  In  another  account,  of  what  they 
called  charge  and   difcharge  of  their    predecelTor's  intromilhons ; 
fiand  the  refj^ondents,  rather  than  delay  the  caufe,    by  litigating  a 
matter  of  little  conlequcnce,  gave  in  a  fecond   condefcendence  or 
account,  to  which  no  objections  were  made   by    Lady  Cattlehill  ; 
.apd  the  whole  caufe,  \yith  the  account  and  vouchers,  was  there- 
JVtpon,r,ei|P.itted  byjt^ie^I^ord  ordinary  to  Ludovick  Grant,  accoun- 
tant, to  make  up  a  fiate  of  the  accounts,  and  to  report,  l^is^  opi- 
nion uppn  the  objections  and  anfwers  thereto.  ,  ^x^  Aijicri 
,.^     The  defe!|ider,  however,  would    not  acquiefce  even   in   inls    re- 
.5i9a.it,  howe'ver  hariiijefs,  but   preferred  feveral   reprefentations,  on 
i,jj;i^oll  frivolous  grounds,  which,  either  with   or   without    anfwers, 
-Were  retufed,  and  the  report   having  been  made   by   the  accoun- 
tant,  was  approved  of  by  the  Lord 'ordinary.  1763'^' 

From 
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From  this  report  it  r.ppcared,  that  the  refpondcnts  authors,  In- 
DCS  and  Clark,  advanced,  and  paid  to,  or  on  account  of  Plaids, 
lliins  now  amounting  to  upwards  of  2Coo  1.  flerling  ;  and  the 
advances  made  by  them,  were  fo  clearly  piovcd,  by  legal  vouchers 
produced,  that,  however  well  difpofcd  the  defender  wa?,  to  dif- 
pute  every  inch  with  the  rcfpondcnts,  yet  llic  could  not  contelt  a 
finglc  article  of  thcfc  advances.  All  llie  adventured  to  do,  was  to 
flop  the  report  forfomc  time  from  being  approved  ;  after  which,  flie 
gave  in  many  reprefentations,  inGlVmg,  That  Inncs  and  Clark, 
and  the  rcfpondents,  fell  to  be  charged  with  fundry  articles,  for 
which  credit  had  not  been  given  Plaids,  either  in  the  account,  or 
in  the  report. 

Thefe  articles,  which  were  four  in  number,  afforded  an  ample 
field  of  litigation,  and,  of  which,  the  defender  availed  herfelf  to 
the  full:  and,  although  the  rcfpondents,  from  the  caufes  before 
ip.cntioned,  defended  themfelvcs  at  an  evident  difadvnntagc,  a- 
gainft  a  pcrfbn,  who  had  lived  at  the  time  of  the  tranfadions, 
and  having  got  poflcffion  of  Plaids's  papers,  was  minutely  in- 
formed of  every  particular;  yet,  as  to  the  firft  three  articles,  they 
were  not  only  totally  unfupported  upon  the  part  of  the  defender, 
but  the  rcfpondents  were  lucky  enough  to  difprovc  them  in  the 
cicnrcft  manner. 

The  fourth  and  laft  article  rcfpeelcd  the  rents  of  the  lands  of 
Wcfl  Cannriby,  which  the  defender  contended  ought  to  be  charged 
againft  the  petitioner's  authors,  as  having  been  introniitted  with 
by  them  from  the  i^p^j,  downwards  ;  but  this  plea  was  over-rul- 
ed by  repeated  interlocutors  of  the  Lord  ordinary  ;  and  panicular- 
J"'^  +•  ly  by  one,  of  this  date,  by  which  he  finds,  "  That  the  purfuers 
'  "  '*  arc  only  obliged  to  account  for  the  rents  of  the  lands  of  Can- 
"  nifby  from  \Vhitiuuday  I'/i";,  in  rcfpeifl  the  defender  offers  no 
"  proof  of  an  earlier  pofTcfTion  by  Inncs  and  Claik,  the  original, 
"  rruftccs,  and  fhows  no  liiflieicnt  [caufc  for  rcfling  upon  bare  pre- 
"  jf^/w./WcW/ of  nn  cr.rlier  poircfljon.  ,  '      ' 

Ajpinft  thcfc  Interlocutors,  tlic  defender  jprcftftrcd 'a  feflaimihg 
petition,  in  which  Ihc  not  only  infilled  with  rcfpedt  to  the  rents  of, 
\Vc(\  Cannifl)y,  but  likcwile  upon  the  other  articles,  only  one  ex- 
cepted, namely,  the  6cco  merks  boml,  which  fhe  had  not  the  af- 
furancc  to  introduce  into  the  iiciition.  And  your  Lordllups,  of 
>  •  »f'  this  date,  lidonadvifing  the  pctliioh  and  anfwcrs,  refufcd  the  dc- 
»7  9.         -..  lire 


(      13    ■) 
fire  of  the  petuion-,  and  adhered  to  the-  interlocutors'  of  the  Lord 
ordinary  reclaimed  agalnfl:. 

It  is  material  here  to  cbferve,  that  by  this  interlocutor,  it  was  fi- 
nally adjudged,  that  no  pofleffion  or  intromilTion  could  be  made 
■againfl:  Inncs  and  Clark,  on  prefnmptions,  but  that  they  were  no 
further  liable  than  for  acJnal  intromijfions  proved  upon  them  by 
poficive  evidence.  And  on  tliis  fixed  principle,  the  cauf^»  having 
returned  to  the  Lord  ordinary,  the  defender  expreily  offered,  and 
infifled  to  be  allowed  to  bring  a  proof  that  they  had  pofTefled  and 
intromitted  with  the  rents  of  the  lands  of  Cannifby,  from  the  1694. 

A  condefcendence  was  accordingly  exhibiteil  of  the  fa6t,  on 
which  a  proof  was  granted.  The  Lord  ordinary  pronounced 
feveral  interlocutors,  finding  that  the  defender  had  not  brought 
any  fufficient  evidence  to  prove  or  inftrucft  that  Innes  and  Clark 
had  pofleflion  of  the  lands  of  Weft. Cannifby,  prior  to  the  difpo^-r' 
fition  in  favour  of  Sir  Patrick  Dunbar  in  1719.  ;^ 

Thefe  interlocutors,  the  defender  brought  before  your  Lordlliip^. 
in  a  reclaiming  petition,  which,  upon  anfvi^ers,  was,  of  this  date,  February  i, 
refufed  ;  and  your  Lordfliips,  at  the  fame  time,  remitted  to  the  1770- 
Lord  ordinary  to  grant  v/arrant  for  infpedting  the  account-books 
^nd  papers  of  the  deceafed  William  Campbell  late  flieriff-clerk  of 
Caithnefs,  who  it  was  alledged  had  acted  as  factor  for  provoft 
Clark;  and  a  diligence  for  recovering  the  account-books  and  o- 
ther  writings  of  one  Alexander  Frafer  deceafed  ;  and  as  the  de- 
fender infilled  for  exhibition  of  certain  papers  in  the  hands  of  Da- 
vid Lothian,  the  refpondent's  agent,  it  was  further  remitted  to  his 
Lordfliip  to  do  therein  as  he  fhould  fee  caufe,  as  well  as  to  hear 
parties  upon  what  further  the  defender  condefcends  upon,  and  of- 
fers to  prove,  relative  to  the  intromilTions  of  Innes  and  Clark,  with 
the  aforefaid  rents  prior'to  the  17  19. 

Before  the  defender  had  applied  for  exhibition  of  the  papers  in 
Mr.  Lothian's  hands,  he  had  already  got  Mr.  Lothian  examined 
upon  oath,  who  had  deponed  that  he  was  not  poffeifed  of  any 
papers,  which  could  inHruifl  the  pofiTefTion  or  intromiirion  of  In- 
nes and  Clark  with  the  rents  of  Well  Cannifby,  prior  to  the  17  19. 
The  demand  thei-efore  that  he  Ihould  exhibit  the  papers  them- 
ielves,  after  having  deponed  to  their  contents,  appeared  plainly 
intended  for  delay,  as  irjdeecl  ^every  .ftep  of  the  proceedings  clear,-, 
ly  appeared  to  be  i,;:^ovYe?fer,  the  refpondents,  rather  than  litigati^^-^,;!  .  ,- 

D,  any  . 
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any  unnecefTary  point,  agreed  that  Mr.  Lothir.n  fiioulii  exliihir  tlic 
papers,  which  he  dui  accordingly  ;  and  it  appeared  on  infpccftioi}, 
that  they  dul  not  in  the  Icall  tend  to  inllruct  any  intromillion 
inade  by  Innes  and  Claik. 

The  defender  was  alio  allowed  warrant  and  dihgcncc  for  in- 
fpedlion  and  recovery  of  clerk  Cani|)heirs  papers  and  thofc  of 
Alexander  Trafer,  The  papers  were  accordingly  inCpetflctl,  and 
Ibnie  letters,  accounts,  and  jottin^js,  v.cre  recovered,  leveral  wit- 
iielles  were  aHo  examined,  and  the  proof  botii  written  and  parole, 
being  reported,  the  Lord  ordinary,  afccr  memorials  were  lodgeil, 
dire(fled  informations  ;  and  your  Lordlhips  upon  adviiing  thereof, 
Kovcmh.  2y. of  this  date,  pronounced  the  following  interlocutor:  "  On  report 
'""■  "  of  the  Lord  GardenUon  ordinary,  and  having  advifed  informa- 
"  tions  given  in,  the  Lords  find,  that  the  purluer  is  accountable 
*'  fur  the  rents  of  the  lands  of  Weft  CannilLy,  for  crop  1709,  and 
"   fiibfequent  years.' 

Againd  this  interlocutor,  a  petition  was  preferred  on  behalf  of  the 
defender,   in   which  he    prayed  your  Lorillhips  to  find,    that   the 
purfuers  ii'ete  accounljblc  for  the  rents  of  the  Ian. Is  of  U\'/}  Cnnnishy 
from  the  the  161)4  to  the  i/C^;    but  this   petition   your  Lorddiips 
refufed  without  anfwers. 
'  .    ,  As  this  was  in  effect  two  confecutive  interlocutors  upon  the  lame 
^point,    which    therefore   by    the   forms  of  the    court,   behoved  to 
be    final,    the   rcfpondents     were    hopeful   that    this    caufe    was 
near  ended;    but   in    this    they    were  millaken,    for   the    defender 
thought  proper  to  prefer  a   l(?cond  reclaiming  petition  upon  pre- 
tended nciv  evidence,  praying   your  Lordlhips  to  find   the  purfuer 
accountable  for   the  rents  of  the  forefaid  lands  of  Weft  Cannifby 
fiom  the  1(^94. 

This  petition  was  appointed  to  he  anfwcrcd,  and  anfwers  were 
accordingly  put  in  thereto;  but,  before  adviling,  the  defender 
thought  proper  to  apply  by  petition  for  a  diligence  for  recovering 
the  (lepS  of  pioccdurc,  in  a  procels  of  rcdu<f\ion  and  improbation 
at  the  inrtance  of  John  Cuthbcrt  of  I'laids  agaiiilV  the  Karl  of 
_.  (Cromarty,  ami  the  proceedings  in  a  fubmiflion  betwixt  the  Karl 
9nd  Inncs  and  (!lark.  This  diligence  h  iving  b^^en  accordingly 
granted,  and  the  writings  wanted  recovered,  an  additional  petition 
was  thcrcrtftcr  cvlubitcd  upon   the  part  of  the  defender,   to  which 

anlwers 


anfwfrs  were  given  in  ;  and  the  whole  having  come  to  be  advifed, 
your  Lord(hips,  of  this  date,  pronounced  the  following  interlocu-pgi3j.„3ry --s 
tor:  "  The  Lords  having  advifed  this  petition,  with  the  anfwers,  1771. 
•'  together  with  the  additional  petition  for  Alexander  Cuthbert, 
*'  and  the  anfwers,  in  refpeH,  of  tbejieiv  evidence  produced,  find  the 
*'  original  petition  competent,  and  find  the  purfuers  liable  for  fuch 
"  of  the  rents  of  the  lands  of  Cannifby,  due  betwixt  the  years 
"  1694  and  1709,  as  were  payable  by  the  tenants  who  fliall  ap- 
"  pear  to  have  been  in  poireffion  at  the  i7oy,  and  remit  to  the 
"  Lord  ordinary  to  proceed  accordingly." 

•  Againfl:  this  interlocutor,  both  parties  reclaimed.  The  purfuers 
in  their  petition,  prayed  your  Lordlhips  to  find  that  they  were  not 
liable  for  any  of  the  rents  of  Weil  Cannisby,  prior  to  the  1709. 
And  the  defender,  on  the  other  hand,  contended,  that  the  pur- 
fuers fell  to  be  charged  with  the  whole  rents  of  Weft  Cannifby 
from  the  year  1694,  without  diftindlion,  whether  the  tenants  that 
were  in  poflTefllon  in  the  1694,  remained  in  the  poflefnon  in  the  ' 
year' 1709,  or  not ;  and  your  Lordfhips  upon  advifing  thefe  peti- 
tions, with  anfwers,  of  this  date,  pronounced  the  following  inter- July  19, 
locutor:  "  Having  advifed  this  petition,  (/.  e.  the  defender's)  '77i- 
"  with  the  anfwers,  they  refufe  the  fame;  and  having  alfo  advifed 
"  the  petition  of  Mrs.  Elizabeth  Dunbar  and  hufband,  with  the 
"  anfwers,  find  the  purfuers  accountable  only  for  the  rents  of  the 
"  lands  of  Well:  Cannisby  for  crop  1709,  and  fubfequent  years, 
"  unlefs  the  defender  fliall  inO:ru(fl  that  the  purfuers  intromitted 
^.ji"  with  the  faid  rents,  prior  to  crop  1709  ;  and  remit  to  the  Lord  or- 
^3-**  dinary  to  proceed  accordingly,   and  further  to  do  as  he  'fliall  fee 

The  defender  has  recIaimed^  againfl:  this  interlocutor^ 'an"<f^the 
petition  having  been  ordained  to  be  feen  and  anfwered,  thefe  an- 
fwers, In  obedience  tb^^ct,q,  are  humbly  fubmitted  on  behalf  of 
there(pondent.,g;i;,,  ,,^-  -  .^    _  . 

1  he  petition  nijty  to  t^p  anfwered,   is  m  effect  th^/oJ*J-//&  peti- 
;*j.2  rlon  that  has  been  preferred  on  the  part  of  the  defenders,'  upon  the 
lu:J'<3ine  point.     And  the  refpondents  cannot   but  confider  it  as  fome- 
v>^^diat  extraordinary,  that   your  Lordfhips  fliould  have   the  trouble 
of  this   petition,  when   you   have  already   given  liuo   confecutive 
judo-inents   agiinfl   the   defender,    upon    %hQ  fame  evidence,    upon 
which  the  queltion  \%  again  fubmitted  to  your  Lordiliips  review  by 

this 
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ihi.  pennon.     Vour  Loi'tllhips  upna   advi'm,  ;  •n<1"«lAl5om-r 

i  iform.uions,    pronounce.!   an   jntcilocutcl-  otiiic^yth  November 
l;.iV,   rinding  the   relpondenc  only  ucconnlr.hk  for  th'i  rents  &[  U'ejl 
O'.mish,  /or  mp  1709;  aiui  Jhbfcqucnl  crops,  when  all  tlv*  accounts 
und  juttlrgs  recovercil  out  of  clcik  Campbell's  repofitoncs,    were 
under  the  view  of  {he<:<>«rt ;    nnd   u|K)n  the   iSrIi   of  December 
thercafcer,  a  reclaiming  petition  againlt  this  interlocutor,  prayuifT- 
to~tind  the   petitioners   tiahle  Jar  the  rents  from  //v    1694  to  the^ 
17C9,  was  re;al,sl  \Tithout  aniwcrs  ;  fo  that  here  were  two  conre-' 
cutiv?  interlocutors  upon  the  fame  point,  which  therefore,  by  the- 
etlablilhedfonnSpf'ltie  court,' became  final,  as  the  cyidhice  thciT 

The  petitioner,  fenfible  of  this,  preferred  n  fccon.1  petition;  and 
in  order  to  render  the  f^une  coiTipttenr,  he  founded  upon  what  he 
called  lu'ju  docwnents,  lately  difcovcred  ;    and   your  Lordlhips,  up- 
on  advifing  this   petition,  with   the  anfwcrs,  u::i'.lc   ia  f\v  a  varia-. 
tion  of  the  former  judgments,  as  to  fim!   the  now  rcfpondenrs  h- 
d>le  for  fucb  of  the  rents  of  the  lau.is   of  U'eji  C:misbv  <r.'e  belzvixt 
the  1 694  at: J  \-]o<),  as  -uftre payable  by  the  t mauls  luho  fl^ouU  nppec.r 
to  have  been  m  poJf^U'ion  at  the  1709  ;;  and  your  Lordlhip?,  upon  ad- 
vifing mutual  petitions  and  anfwers,  having  returned  to  the  inter- 
locutors formerly  pronounced  upju  2';rh  November  and  iSth  De-- 
comber  177c,  it  is  rema'-kaUle  that  the  petitioner,  in  reclaiming  a- 
-i.inll  this  hj}  judgment,  does- not  i'<i  much  as  pretend  to  found  upon' 
'•vliat  he  formerly  called  his- «<fTC'  evuhr.ce,  and  wliich  alone  render- 
ed his  focond  reclaiming  petition  competent,  but  rcfts  his  caufe  en- 
tirely  upon   the  evidence  which   wis  before  the  court,  when  the 
forclaid    two  confecutivc  judgments   of  the   29th    November  and 
1 3th •December  r770.-  wcTc  pronounced. 

Ir  is  therefore  humbly  tubmittcd  to  your  Lordlhips,  if  the  peti- 
tion now  under  conlideraiion,  is  at  all  competent.  Your  Lonllhips 
iound  the  fccond  reclaiming  petition  competent,  becaule  writings 
had  boon  prodoccd  and  founded  upon,  which  formerly  hai!  not  i'o 
much  as  been  mentioned;  but  when,  in  this  fourth  reclaiming  pe- 
tition, the  petitioner  entirely  gives  up  liis  new  evidence  as  nothing 
t-j  the  pun)C-fc,  and  rclls  his  caule  upon  the  evidence  tliat  was  be- 
kirethc  co>M-t,  when  the  interlocutors  of  the  29th  November  and 
18th  December  Ull,  were  pronounced,  it,  with  fiihmilfion,  occurs 
to'thc  rcM)ondcn'«,  that  fuch  a  \«ctiticn  \i  inconfiftcnt  with  the 
,,  Hated 
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ftated  regulations  of  the  court;  for  as  it  is  not  new  arguments  that 
will  render  a  reclaiming  petition  competent,  Co  it  is  calling  upon  your 
Lordlliips,  to  review  what  has  been  eflabliihed  by  two  confecutivc 
judgments,  upon  the  precife  fame  evideace:>ugon  which  thefe  judg- 
ments were  pronounced.  ^   >  ]    , 

The  petition  now  to  be  anfwered,  is  cotifiued  to  the  evidence  arif-rr 
ing  fi^om  the  accounts  and  jottings,    recovered  out  of  cleric  Camp"-? 
bell's  repofitoiies,  which  have  already  been,   upon  the  part  of  the? 
petitioner,  the  fubjedl  of  no  lefs    than  one  elaborate  information,' 
and  three  elaborate   reclaiming  petitions,  draw  by  different  coun- 
cil ;  and  who  no  doubt  had  all  the  ailiftance  the  petitioner  himfelf 
could  give  them,  who  during  the  whole  of  the  period,  was  in  Scotland, 
attending  this  caufe,  and  who  indeed  has  been  fingularly  attentive 
to  it.     And   as  in  fo  many  different    papers,  drawn  by    fo   many 
difl^erent  lawyers,  and  with  fo  much  attention,  it  is  not  at  all  pro-, 
bable  that  any   thing  tr aterial  woa]d  be  omitted,  fo  any  new  ob- 
fervations   in   the   prefent   petition,  and  which   are  faid  to  be  the 
produdion    of    the   petitioner   himfelf,    v»?ill,    in   the  refpondent's 
humble  apprehenfion,  when  duly  examined,  appear  to  your  Lord- 
fhips  to  be  of  no  earthly  fignificancy. 

The  prayer  of  the  petition,  now  to  be  anfwered,  contains  three 
alternatives,  imo.  To  find  the  now  refpondents  liable  to  account 
for  the  whole  rents  from  the  year  1^94,  in  refped  the  petitioners: 
(it  is  faid)  have  inftruded  the  intromiffion  of  the  truftees  previous  to 
the  1709  ;  at  any  rate,  2do,  to  find  them  liable  to  account  for  the 
rents  mentioned  in  clerk  Campbell's  accounts,  which  are  faid  to  be 
more  than  fufficient  to  pay  the  rents  of  the  years  mentioned  in 
thofe  accounts,  and  muft  therefore  have  been  levied  on  account 
of  bygones  previous  to  the  1709:  Or,  at  leaft,  3tio,  to  find  that 
the  no  v*rrefpondents,  are  liable  to  account  for  the  rents  preftable  by 
the  tenants,  who  appear  to  have  been  in  the  polTeffion  in  the  year 
1-594,  ^J^^^  ^^  have  remained  ib  in  the  1709.  ,jj   ),i;  t\nn6'. 

The  laft  of  thefe  alternatives,  is  ttie  only  one,  if  any,  !that'isl  fctd 
all  competent,  to  be  now  reviewed  by  your  Lordfiiips  ;  and,  indeedyr, 
the  petit joner.  h,imfe'f  feems  to  entertain  this  idea  of  the  matter,  ■ 
although,  in  his  tormer  petition,  he,  in  effecft,  gave  up  that  point, 
and  was  forced  to  admit,  '   That  it  did  not   appear  v>^ho  were  the 
"  tenants   in  the   lands  of  Canisby,  when  Innes  and    Clark  got 
"  -t^keiflfrigh^  fr9i%>I^laid5;  fo  that  it  could  not  be  known,  wliether 
-?Msft'      ^     '"  '        E  ''the 
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<♦  the  tenants,  that   poni-fled  at  the  time  of  tlicir  entry,  were  il;e 
"  fame  that  polTellcd  in  the  year  iCn;^.'' 

Your  Lorchhip.  will  chlcrve,  that  the  petitioner,  in  the  fiift 
place,  founds  Innes  and  Clark's  intromillions,  retro  to  the  i  6<;4, 
ii-ion  anhypothcfis,  which  he  is  plcafcd  co  alVume,  that  the  rents 
froni  that  period  behovetl  to  be  in  medio,  unr.pliftcd  at  the  dare  of 
Innesand  Clark's  ri;;hrinthe  1709,  becaulctill  then,  it  is  alled^cd, 
there  was  no  perfon,  who  had  any  title  to  uplift  them.  He  lays, 
Tiiatit  is  impoflible  to  believe,  that  Sir  William  Sinclair  of  Mcy, 
the  former  proprietor  of  the  eftate,  would  be  allowed  to  intromit, 
after  the  judicial  fale  in  the  1694;  that  they  could  not  be  levied, 
in  confcqucnce  of  Nhickcnzie  of  Preilonhall's  declarator  of  ward 
and  lujn-entrv,  as  the  fame  was  never  brought  to  a  conclufion  ; 
and  that  it  is'equally  clear,  that  neither  ri.iids  himfelf,  no  any  in 
his  right,  were  in  a  fituation  to  uplift  thofc  rents,  for  that  the 
interpellation  given  to  the  tenants,  by  the  citation  in  rrctton- 
halfs  declarator,  was  fufficient  to  prevent  the  tenants,  from  paying 
to  Plaids. 

But,  in  the  firl\  place,  allowing  it  was  true,  that  no  perfov.  was  /« 
tltiih  to  uplift  till  the  i  joy,  yet  that  would  not  be  fullicicnt  to  con- 
clude the  refpondents.  It  is  impoifible  for  the  refpondents  to  prove, 
thatlnncs  and  Clark  did  not  intromit  prior  to  thci  709,  that  is  a  ne- 
gative, wdiich  proves  itfclf ;  the  onm  prolaudi  therefore  does  clearly 
lie  upon  the  petitioner.  The  rents  in  qucUioii,  had  become  due, 
prior  to  the  right  granted  by  Tlaids,  in  favour  of  Innes  and  Clark; 
and,  therefore,  it  is  incumbent  upon  the  petitioner,  not  only  to 
inflruct,  that  fo  many  years  rents  were  the):  relling  by  the  tenants, 
and  in  their  hands,  but  alio  to  prove.  l)y  clear  and  polltivc  cvi- 
tlence,  that  thc/'e  rents  were  aituiilly  uplitieil  and  intromiued  with 
l)y  Inncs  and  Clark. 

By  the  back-bonds  granted  by  Inncs  and  Clark  to  Plaiils,  and 
by  which  they  were  to  be  accountable,  it  is  exprelly  declared, 
that  they  are  not  to  be  made  liable  tor  omiflions,  but  for  their  oc- 
tml  ivtroniifions  only  ;  and,  therefore,  it  is  not  even  (ulhcient  to 
Ihow,  that  Innes  and  Claik  might  have  intromittcd  i^was  that  to 
be  liipl>o(ed  in  the  prefent  <iuelUun)  but  it  mull  be  proved  by  po- 
fjtive  evidence,  that  they  <j(/«r>/A' dul  intromit.  They  are  not  to 
be  concludcii  by  prcfumptions  and  conjedurcs,  in  oppofnion  to 
tlic  hi  rhtll  probability,  tliai  the  rents  would  be  allowed  to  remain 
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in  the  tenants  hands,  froai  the  1694,1011)01709;  and,  indeed,  it 
is  eftablilhed,  by  the  interlocutor  of  the  Lord  ordinary,  of  the 
14th  of  July  176S,  and  Co  far  afErmed  by  your  Lordlhips,  that 
intromiihon  was  not  in  this  cafe,  to  be  edabliflied  againfl;  Innqs 
and  Clark,  upon  bare prejumpt ions.  It  is- a  thing  notorious,  that, 
the  bulk  of  the  tenantry  in  Scotland,  were,  during  this  very  pe-.i 
riod,  in  a  bankrupt  fituation  :  and,  therefore,  it  is  not  only  iny.. 
credible,  that  rents  fliould  be  allowed  to  remain  in  the  hands  of 
tenants,  for  the  fpace  of  i  6  years,  without  any  perfon  enquiring 
after  them;  but,  it  is  flill  more  incredible,  that,  if  fuch  a  thing 
had  happened,  that  thefe  16  years  rents,  which  was  then  equal  to. 
the  value  of  the  lands  therafelves,  cqivl^^^Jbe^r^oyered  from  the 
tenants. 

Upon  the  fuppofition,  that  no  other  perfon  was  in  tltulo  to  up- 
lift, or  had  been  applying  to  the  tenants  for  the  rents,  it  is  not  at 
all  an  improbable  cafe,  that  Sir  William  Sinclair,  the  former  pro- 
prietor of  the  eilate,  might  have  obtained  payment  from  tiie  te-, 
nants;  at  leaft,  this  is  a  much  more  credible  fuppofition,  than, 
the  hypothefis,  which  the  petitioner  has  been  obliged  to  adopt  ia 
this  cafe.  Indeed,  any  thing  will  be  prefamed,  rather  than  that 
the  rents  remained  unuplifted,  during  the  long  period  between 
the  1694  and  the  1709,  a.  fuppofition  extravagant  in  itfelf,  and, 
which  rebels  againfl.  all  credibility,  a--   ,.rrjj-.  eo..   .,  ,      ,..{7.     z^niz-" 

2do,  There  is  no  occafion   to   have-recour^iJa  jl>e  fupp9jQ^jpqj; 
of  Sir    Wiiliam    Sinclair's    uplifting   the   rents.      It    is    fet  fortli 
in    the   petition,     that   a    procefs  of    declarator   was    brought   at 
the  inftance  of  Mr.  Roderick  Mackenzie   of  Preflonhall,  as  doaa-r 
tor  of  the  ward  of  Cuthbert  of  Plaids,  which  procel's  contained  a 
perfonal    conclufion   againfl   the   tenants,    for   payment   of  their 
rents  to  the  purfuer.     It  is  not  true,  what  is  alledged  in  the  peti- 
tion, that  this  procefs  of  declarator  did  not  come  to  a  conclufion  ; 
on  the  contrary,  of  this  date,  decreet  was  pronounced  in  terms  of  J™^  16, 
the  libel,  finding  and  declaring,  that  the   lands  libelled,  lying  iji  ^^99- 
the  fliire  of  Caithnefs,  wherein  the  laid  deceafed  Alexander  Cutbi,i;-,, 
bert  died  laft  vefi:  and  feafed,    fell,  and  became    ia  his    Majeftyfj^t    ■ 
hands,    by    reafon    of  ward,    by    deceafe    of  the    faid    Alex.ndejT 
Cuthbert,  who  died   in  the   month  of  1681,    and    iViiao^ 

rity  of  John  Cuthbert,  his   apparent  heir;     and.   that   tUerWfhol^e 
mails  and  djaties  of  the  faid  lands,  fince  the  faid  year  i68i-,  toge- 
ther 


thcr  with  the  relief,  when  the  fame  lliouUl  happen,  did  belong  to 
the  purfuer,  as  donp.tor  foreCiid  ;  and  alfo  finding,  quoad  the  lands 
Iving  within  the  flilie  of  Rofs,  that  the  forefaitl  gift  of  the  ward- 
duties,  and  relief,  was  for  the  behoof  of  the  ("aid  Mr,  Roderick  Mac- 
kenzie, purfuer,  in  i'o  tar  as  extended  to  the  expences  of  obtaining 
and  declaring  the  gift,  and  to  the  fum  of  2000  merks,  and  by- 
gone annaalr.'iU-;  of  the  fame,  from  the  date  cf  the  decreet  of 
fale  ;  and.  tlicrefore,  decerning  the  tenants  and  poffeirors  therein 
named,  of  tiie  whole  forefiid  lands  and  ellare,  lying  within  the 
fliires  of  Rofs  and  Caithnefs,  to  make  payment  and  deliver- 
ance to  the  purfner,  of  the  I'everal  quantifies  of  victual,  and 
Turns  of  money  libelled,  as  the  yearly  rent  of  the  faid  ward-lands; 
and  the  faid  Cuthbcrc,  and  his  tutors  and  curators,  if  he 

any  had,  for  their  intcrefl,  as   having  intromitted   therewith,  and 
that  for  the  crops  and  years  above  fpecified,  and  yearly  and  term- 
ly  in  time  coming,  during  their  pofldlions,  and  the /aid 
Cuthkrt,  his  tninority. 

From  the  prcniiires,  it  is  obvious,  that  rrcilonhall  had  a  title 
to  uplift,  and  had  obtained  a  perfonal  dcccrnlture  againd  the  te- 
nants in  the  year  i6(;9;  and,  therefore,  it  is  much  more  prefumc- 
able,  that  Prcrtonhall  did  actually  uplift  thcfe  rents,  till  I'laidss 
majority  in  the  1702,  than  that  they  remained  all  along  in  the  te- 
nants hands,  for  the  fpacc  of  i  (^  years,  and  were  recovered  by 
Innes  and  Clark,  in  confcquencc  of  their  right  fiom  Plaids,  in  the 
year  17  10. 

And,  3tio,  Plaids  hatl  a  clear  right  to  uplift  the  rents  him felf, 
and  the  petitioner  has  artlgned  no  rcafon,  to  faiisfy  any  man  liv- 
ing, that  Plaids  did  not  adually  uplift  thefe  rents.  He  was  then 
confifledly  in  Hraitncd  circumflances,  and,  when  he  had  a  title 
to  pollcfs  ilicfc  lands,  it  will  not  be  prefnmcd,  that  he  wonid  ne- 
glcdl  to  do  fo,  and  fufter  the  rents  to  remain  in  the  tenants  hands. 
He  certainly  had  as  good  a  title  to  poflcis,  betwixt  his  majority, 
and  the  date  of  his  difpofitiun  to  Innes  and  Clark  in  1709,  ar.  In- 
nes and  Clark  had  to  polfcfs  upon  that  dlfpofition,  after  the  1709; 
and,  the  petitioner  has  not  been  able  to  aflign  any  good  rcafon, 
why  Plaids  Ihnuld  have  allowed  the  rents  to  remain  in  the  tcn.uits 
bands,  when  his  circumllances  required  his  tiplifring  them,  and 
•when  he  had  a  title  lb  to  do. 

And 


And,  as  to  what  is  faid,  Ihac  the  citation  in  Preflonhail's  dc- 
larator,  was  fufficient  to  prevent  the  tenants  from  paying  to  Plaids, 
it  is,  with  fubmiflion,  a  ftrange  fancy  in  this  petitioner  to  fup- 
pofe,  that  Preftonhall  would  neither  uplift  hirnfelf,  norallow  Plaids 
to  uplift.  2do,  Your  Lordfhips  will  pbferve,  froni  the  tenor  of  the 
decree,  above  recited,  that  it  went  no  farther,  than  the  rents  of 
the  lands  during  the  minority  of  Plaids,  which  expired  in  1702, 
and  was  no  interpellation  to  the  tenants  fropij^^paying  their  rents 
to  him,  fronn  and  after  the  '702. 

Indeed,  it  is  obvious,  that  Plaids  had  precisely  the  fame  riglic 
to  uplift  the  rents  prior  to  the  1709,  that  Innes  and  Clark  had 
after  the  I  709 ;  antl,  as  it  does  not  appear,  that  Innes  and  Clark 
met  with  any  obftrudlion  from  any  perfon  whatever,  in  uplifting 
the  rents,  or  were  obliged  to  take  any  judicial  ftep  againft  the  te- 
nants, in  order  to  compel  payment;  fo,  therq.is  not  the  leafl:  rea- 
fon  to  prefume,  that  Plaids  hirnfelf  was  not  in  the  full  pofTeflioii 
and  enjoyment  of  the  rents  of  Weft  Ca.nishy,,  until  he  affigned 
the  fame  to  Innes  and  Clark,  in  the  1709. 

The  petitioner  fays,  that  Plaids  hirnfelf  had  not  the  jus  exigettr- 
di  of  thefe  rents,  for  that  in  the  decreet  of  divlfion  the  intereft  pf 
provofl  Cuthbert,  was  not  fet  off  to  any  particular  perfon,  jbi^t  ixi 
general  to  the  rcprefdntat'ives  oi  provoft  Cuthbert.  ^*,,^  t 

In  the  firft  place,  the  refpondenrs  are  adviled,  that  the  decreet  of 
divifion's  being  pronounced  in  favours  of  the  reprefentatives  of 
provoll;  Cuthbert,  xyould  have  precifely  the  fame  effe<St,  as  if  it 
had  been  pronounced  in  favour  of  John  Cuthbert  nominatm.  A 
fervice  in-  fneh  cafe,  is.  not  peceflary  to  eflablifli  a  right,  but  the 
perfon  who  could  fubfume  and  fay,  that  he  was  provofl's  Cuth- 
bert's  reprefentative,  would  be  entitled  to  the  exercife  of  the  right; 
and  it  was  a  thing  notorious,  that  Plaids  was  provofl  Cutbert's  rf- 
j)refentativ,e,  Apd,  pdo,  fuppofing  that  the  right  fell  to  be:  j:on,fl.- 
dsred  ^^[in  hfreJildfj  jacente  of  provoll  Cuthbert,  and  that  a  ler- 
vice  to  him  was  nccellary  to  veft  the  right  itfelf  in  the  perfon, pf 
Plaids  ;  yet  it  is  an  eitablilhed  point,  that  tenants  are  not  only  in 
fafety  to  paythiair  rents  to  the  apparent  heir,  but  he  can,  in  virtue 
of  his  apparency,  even  compel  the  tenants,  to  pay,  if  they  fhould 
be,refiaclory  ;  and  as  it  is  not  difpute<l,  that  John  Cuthbert  v/as 
the  perfon  who  had  a  right  to  make  up  titles  to  provofl  Cuthbert's 
fiibjccls;  {o  i-  is  impollible  to  doubt,  that  if  he  had  met  with  ob- 

F  rtrudioQ 


(       ^Z        '' 

flruaica  In  levyin-  the  rents,  on  r.ccount  of  l.ls  ^var.t  of  t.uc,  h.- 
fvould  1  -ve  macle"up  a  h-gal  tide  in  his  rcrlon.  ,n  order  to  en- 
title him  to  receive  the  rents.  It  is  .mrca.ble  for  any  mortal  o 
levrthnt  rents.  ^^•ouId  have  been  allowed  to  rcma.n  ^n  the 
hands  ^f  tenants,  for  the  fpace  of  hxtcen  vtar.,  mcr.My  on  ac- 
coint  of  the  defect  of  title,  ^vhcn  Plau  s  h^d  .t  in  his  power, 
'vhenever  he  pleafed,    to   remove  the   objedion.  at   a  tnflmg  cx- 

^"Xhe  petitioner  fays.t  hat  the  decreet  of  diyiGon.  was  not  extra<5l- 
cd  till  February  1 710.  and  till  that  was  done,  no  pcrlon  could 
compel  the  tenants  to  pay  their  rents. 

But  this  obfervation,  when  examined,  will  appear  to  be  ^ery  m- 
conclufivc.  It  proceeds  upon  the  luri-'^^'.  ^hat  the  extras  pro- 
duced by  the  petitioner,  was  the  only  extrad  that  was  ^ken  of  h 
decreet  of  divifion  1696,  and  ah.,  that  without  an  extracl  of  that 
decreet,  no  lents  could  be  recovered  ;  and  that  therefore  the  rents 
mul\  have  remained  in  the  tenants  hands. 

rut  in  the  firll  place,  it  has  been  already  fliown.  that  there  was 
a  titlAn  the   perfon  of  PreRonhall   to  recover   the  rents  pr.or  to 
riaids-s  majority.     And,  .do,  (uppofing  the  extrad  in   process  to 
have  been  the  only  extras   taken   out    how  does  th.s   prove   that 
he  rents  of  the  lands  of  Weft  Canmiby,  remained  m  the  tenants 
hands  from  1694  to  170./     The  decreet  of  divifion,  gave  not  on- 
]y  a  title  to  the  lands  of  WeR  Cann.Iby,  but  a  Ho  to    l>e  whole  e- 
1  ite  of  Mey.  not  purchafed  at  the  roup  ;    and  if  u  Ihall  be  fup- 
p    ed!  that  no  pcrion  had  a  title  till  7th  Icbruary  .710,  when  the 
extr.a  in  procefs  appears  to  have  been  taken  out,  then  it  murt  fol- 
ol    dun  LorTcromirty.  who  by  th.s  decreet   had  the  greatell  pa.t 
of  the  eaate  in  Caithnefs  allotted   to  him    a.lowed  the  rents   to  re- 
main in  the  tenants  hands  from  1694,  to  the  tune  when  tins  extrac^l 
"^s  taken  out.  This  is  the  natural  conlequence  of  the  pe  it. oners 
obfervation  ,    for  otherways.  if  it  lliall  be  (uppoled  that  another  c 
taii^..   previoufly   taken  out.  //.;/ extrac%    by  wlmmever  taken, 
taveanJ^./titleto   the  rents   to  all  concerned   m  the  d.v.lion  ; 
and  as  it  does  not  appear  that  any   compulf.on  was  ever  uted   a- 
'   uUl   the  tenants.    f<.r  payment   of  thew  rents,    poaenor  to    le 
»709.  it  therefore  cannot  be  prcfumcd  that  any  would  be  necclla- 
ry  proceeding  it.  V,^i,dcs, 


(  23  )_ 
•  Berries,  it  appears  from  the  difpofition  before  mentioned,  in  Ja- 
nuary 1710,  thac.Innes  and  Clark  were  fpecially  alligned  to  the 
decreet  of  divifion  ;  and  this  difpofition  bears,  that  the  writings 
relative  to  the  baill  premijfes,  were  delivered  to  them,  conform  to 
inventary,  which  muft  have  included  an  extradl:  of  that  decreet, 
and  fliov?-s  that  the  extract  in  procefs  was  not  the  only  extract  thac 
was  taken  out.  It  llkeways  appears  from  the  decreet  of  modifica- 
tion and  locality,  at  the  minilter's  inftance,  in  June  1708,  chac 
Plaids  was  known  to  be  both  proprietor  and  in  pofTeffion  of  AVeft 
Cannisby,,  as  he  is  called  as  a  defendpr  in  that  procefs,,  under  the 
title  oi  port  loner  of  Cannisby.  •„,;,"'"     ''  '  ''  '     i. '''■- '^-" '_  *''^  ->'-* 

The  petitioner  founds  llkeways  upon' tfi'e'pVoceedingsiti' the 
fiibmilTion  with  the  Earl  of  Cromarty,  wherein  it  is  faid/that 
Innes  and  Clark,  in  the  anfwers  to  the  Earl's  counter-claim  for  the 
ward-duties,  afferted  that  John  Cuthbert  of  Plaids,  had  no  pof- 
felTion  of  Mey's  eftate  in  Caithnefs,  from  which  the  petitioner 
would  infer,  that  Plaids  did  not  intromit  with  the  rents  of  the 
lands  of  Wefl  Cannisby,  prior  to  the  1709. 

This  matter  was  fully  explained  in  the  now  refpondents  laft  re- 
claiming petition,  of  date  March  9th  177 1,  fol.  19,  &c.  and  which 
the  refpondents  will  not  now  trouble  your  Lordihips  with  refum- 
ing.  It  from  thence  appears,  that  the  paflage  referred  to,  does  not, 
in  the  fmalled  degree,  relate  to  John  Cuthbert  of  Piaids's  poffeflion 
of  the  lands  of  V/eft  Cannisby,  in  his  own  right,  upon  the  dcr 
creet  of  divifion,  prior  to  the  1709  ;  but  that  the  foreiaid  pafTage, 
was  only  a  repetition  of  tht  defences  pled  by  Plaids  and  his  cura-!- 
ratOrs,  in  the  forefaid  procefs  of  declarator  that  was  broughr-i- 
gainft  him  at  the  inltance  of  Preflonhall ;  and,  at  any  rate,  it  is 
plain,  that  any  thing  that  was  there  faid,  neither  did  nor  could 
apply  to  Piaids's  pofTeffion  after  his  majority  in  1702. 

The  petitioner  fays,  that  Clark  himfelf  went  to  the  county  of 
Caithnefs,  after  he  had  got  a  compleat  right  to  the  rents,  and 
which,  as  appears  from  his  letter  of  April  171 1,  mufl  have  been 
before  that  period  ;  that  when  he  went  there,  it  cannot  be  dbiibt- 
ed  that  at  this  period,  he  would  inftitute  an  account  \Vith  theater 
nants,  with  regard  to  their  rents,  and  would  levy  from  them  firfl: 
the  crop  1709,  and  whatever  elfe  he  could  get,  he  would  apply 'to  • 
the  bygones,  and  that  what  bygones  he  could  not  recover,  he  vvould 
leave  with  his  fador,  in  order  to  be  recovered  by  him  j  and  that  the 

fasaor 


(  ^^4  ) 
fjclor  would  fall  to  .ipply  whatever  he  fliould  receive  from  tlic  te- 
nants, in  thcfirft  place,  to  the  extinclion  of  the  rents  of  thi;  1710, 
and  fiiiroqirciit  yciiri;,  which  it  was  liis  own  buiincf?  to  levy  ;  and 
if  there  was  any  over-paymcr»ts  made,  more  tlian  iuflicicnt  for  tliat 
pnn^ofe,  thdle  t\ll  be  appKcd'in  extinclion  of  the  old  rclls  or  ba- 
lances, rtill  outll.inding,  upon  the  clearance  betwixt  the  tenants 
and  provolV  Clark  himl'tlf. 

Tlic  petitioner,  by  adopting  this  hypothefis,  has  ertablillied  a 
diftin^Tion  betwixt  dw  rents  1710,  and  lubfcquent  years,  that  fell 
\indcr  clerk  CampbcVi's'rfa^bry,  and  the  arr<?frs  tlj.^t  are  fiip- 
pofed  to  have  remained  due  for  the  years  prior  to  ,^}^e  1709  ;  and 
ihercfore  he  conchidcp,  «hat  the  words,  old  rcjls^  that  occur  in 
the  paper  of  clearances  widi  the  tenants,  by  clerk  Campbell,  mull 
apply  to  tlie  fuppofed  arroirs  due  preceeding  the  1709,  and  which , 
ho  iherelorc  holds  as  evidence,  that  fcuts  prior  to  the  ^709,  re-r , 
maincd  in  the  hands  o^ithe.ieiiants,  at  the  commencement  of  In- 
iics  and  Clark's  ri^hr.    -v.vm 

But  the  whole  of  the  petitioner's  hypothefis,  is  totally  unibpportcd 
by  evidence,  and  is  perfectly  inconfillcnt  both  with  rcalbn  and  the 
xiniform  pradice  of  eveiy  man  vcrfmt  in  thcfc  matters.  There  is 
no  evidence  that  crer  provoil  Clark  was  in  Caithncfs.  The  let- 
ter referred  rn,  does  by  no  means  prove  it.  At  the  fame  time,  it 
is  a  circundlance  of  no  earthly  mon)cnc  whether  Jic  was  or  not  ; 
for  foppofing  he  was  there,  anil  fuppohng  that  the  rents  precced- 
in"  the  1709  were  ourllanding,  it  ib  pert'cclly  abfurd  to  liippofc 
that  he  would  firlt  apply  the  money  he  had  received,  in  payment 
of  the  rent  1709.  and  then  open  a  new  account  with  them  as  to 
the  rents  preceeding  that  period.  It  is  impoinidc  to  aihgn  any 
good  reafbn  for  following  this  method.  On  the  contrary,  if  the 
tenants  were  really  owmg  rent  for  years  prior  to  iyOj^n  he  would 
narurallv  apply  the  whole  money  he  rcceiv^»lv  in  .payment  of  thu 
tildelV  «n^'#ai'!','  as  tar  as  they  would  go.  If,  tgtv  cxa.n^ple,  the  rents 
J  767 'and  1708.  were  likcways  owing,  it  is  impoltblc  to  u(ljgn  a 
rtafon  why  provoil  Claik  ihould  difcharge  the  rents  1709,.  leaving 
tlir'rt*nt<r'i7o7  and  1708  unpaid.  Ik-  would  certainly,  in  the  fnik 
tSTac^,  ikpplt  the  money  he  received,  in  pavnient  of  the  rents  1707, 
aiidtritcharj**  tluriamc-.accortbn.^ly,  atid  ihcicalter  die  ,vvQ,ul(,l.,3n-. 
I'tVy'thtTHlymcnt,  to  the  rents  17^)6.  before  he  wouKl  difcharge  the 
rents  1709.  This  is  the  courfc  wliicii  every  man  of  bufinelij,  or 
of  the  IwMll  degree  of  underllandinu,  would  naturally  fullcw,  and 


no 
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no  reafon  can  poflibly  be  affigned,  why  provofl  Clark  fliould 
have  followed  another  courfe;  nor  can  it  be  prefumed,  without  e- 
vidence,  that  he  did  fo.  He,  nor  no  man  of  common  under- 
ftanding,  could  ever  think  of  taking  payment  of  the  rents  1709, 
leaving  the  rent  1708,  &c.  oatftanding. 

In  hke  manner,  when  clerk  Campbell,  the  fadtor,  undertook  the 
management,  as  his  fadory  would  certainly  give  him  a  right  to- 
uplift  the  whole  rents  that  remained  unpaid,  (and  which  indeed 
the  petitioner  himfelf  fuppples)  he  would  certainly  follow  the  fame 
courfe.  He  certainly  would  take  regular  payment  of  the  rents, 
and  never  would  think  of  taking  payment  6£.ctiS  crop  1710,  ijf, 
the  rent  of  former  years  was  owing.  L-sfOfifj 

The  refpundents' are  truly  at  a  lofs  to  underfland  what  the  peti- 
tioner means,  in  faying,  that  whafclerk  Campbell  received,  be- 
hoved, in  the  firft  place,  to  be  applied  in  extindlion  of  the  rents 
of  1 7 1  o,  and  iubfequent  years,  which  it  -was  his  oivn  hufinefs  to 
levy.  If  there  were  arrears  due  preceeding  the  1710,  it  was  as 
much  his  bufinefs  to  levy  thefe,  as  the  rents  17(0  ;  and  it  is  im- 
poffible  to  believe,  that  he,  or  any  man  of  common  underftand- 
ing,  could  ever  think  of  taking  payment  of  the  rents  1710,  and 
leave  the  rents  1708,  or  of  any  preceeding  crop,  unpaid  ;  fo  that 
the  whole  of  the  petitioner's  hypothefis,  for  ellabliflVmg  a  diftinc- 
tion  betwixt,  what  is  called  old  refts,  and  the  rents  of  1710,  and 
fbbfequent  crops,  upon  which  fo  great  ftrefs  is  laid  in  the  petition, 
as  it  is  totally  unfupported  by  evidence,  fo  it  cannot  be  adopted,  as 
being  abfurd  in  itfelf,  and  contrary  to  what  is   done  in  any  fuch, 

cafe. 

It  was  fhown  to  demonftration,  In  the  now  refpondents  laft  reclaim- 
ino-  petition,  and  indeed  it  appears  from  the  examination  of  clerk 
Campbell's  accounts  themfelves,  that  aid  rep  and  bygoyies  were  under- 
ftood  to  be  fynonymous  terms.  And  indeed  what  muli  dertroy  at  once 
the  petitioner's  hypothefis,  is  an  account  debit  and  cretlit,  betwixt  ^pp^^^^j.^^ 
clerk  Campbell  and  provofl:  Clark,  in  which  account,  Campbell  de-p.  4. 
bits  himfelf  with  the  rents  of  Weft  Cannisby  for  the  years  17  12, 
1713,  1714,  &G.  and  takes  credit  for  299  I.  5  s.  5  d.  of"  calh, 
"paid  to  provoft  Clark,  as  per  his  feveral  letters  acknowledging 
"  the  fame,"  and  which  fum,  exadlly  correfponds  with  the  fums 
mentioned  to  have  been  received  in  the  provoft's  letters. — Clerk 
i'-"-si   c0r!  "invi  1-1!  (  CampbeUj 

•/a    rltiidw  slifjoa  ■3^5  2j 
.^jfiibniiilr  ' 


Campbell  In   this  account,  likcways   takes  credit  for  the  following 
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p        n       f  1       u      ,  B.     F.     P.  Money. 

15y  rcHs   of  rents  due   by  the   tenants 

per  particular  account         .  •     99     o     o    L.   -j      10     o 

The  above  nrticle  of  rcHs  exadly  tallies  with  the  amount  of  the 
balMiosanfingdue  by  the  tenants,  as  Hated  ui  tlic  torela.d  ac- 
count or  paper  ot  clcaranccb,  thus  : 

Peter  Swannie 
Donald  W'dliamfon 
Thomas  Dunnct 
Matthew  Dun'nct's  rclici 
George  Mowat 

B.     9';     o     o    L.  ys     Jo     - 

This  is  demnnaration,  not  only  of  the  conarudlon  put  by  the 
refpondents  upon  what    is  called  o/J  r^Jis,  but   alto   that /Ar/Zrcds 
did,    and   could    only    apply    to  the   year    17.2,    and    lubiequenc 
years,   for  the   rent^   ot  which,  clerk  Campbell  charges  hindelt  in 
the  torelaid  account,  and  at  once   puts   an  end   to  the  forced  con- 
jeauics  and  Rrained  inkrenccs.  with  which  the  petitioner  has  hi 
therio    attempted    to  milkad    the  com  t;     for  as  clerk    Campbell 
m   the   f. Id   account,  does,   not  charge   himlelf  with   rells   of  any 
kind,  but  only    with    the  rents   of  the   lands    for  the   years  171- 
17  13.    1714.    J  7 'J.  and  1716  ;   lo  the  rcAs  tor  which  he  takes  ere' 
cht.  can.iot  ,,..n,bly  ..pply  10  any  other  years  than  the  years  con- 
tained III  the  ( haige. 

Ti^c  p.tirioncr  lays,  that  the  old  reft,  or  bvgoncs,  cannot  anpiv 
tothejca.s  ,7,0.  i;n.  1712.  ,7,3,  ^nd  ,7,4.  bccaule  the  rills 
oltb.yc  yoars  arc  ex,  .eliy  u.eiitu.ncd  a.  piid,  and  arc  let  m  oppc 
frion  to  the  old  rrl  s  il.l  rcu^-mmg;  and  iha;  they  cannot  applV  to 
t'cyt'ars  .715  and  17,6.  becaulc  the  accounts  do  hkeway*  m.ke 
iMntLM  ot  the  old  icllb  or,,bvMoncs,  as  contiadillingu.ihed "  to 
the  Vr.,^  .7,5  ami  ,716.  ^ud  wh.lhixv,o  years  are  alway.  men- 
tK..,'Jil  vul,  i,rcv,n„n    a,  l,eii,f.  either  due  in  uhulc  or  ia  pan 

iJui  Uub  oLfuvat;un,  .;,  loumltfd 'u))oa  a  iiiiiukej    thefiia  iot- 

.j  ( ,  .'    '  '  ■ 
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ting  or  memorandum,  In  the  naner  nf  M       "      '     '    '     *       "^ 

Pendix.  p.  6rh)  which  is  in    th/fnU'  ^°""'^  .^^^'i'i'^tnfbn,    fap- 
■•*  liamfon  labours  three   fdrnV/ftT^  T''^':  ""  Donald   Wil- 

,      nme  bolls  'vic?lha!.    He  only  r.>.  Varri?'  J  'l^  ■  '■  ^^^^Y^    arid 

teen  boife  'did  '  refls.    and    the   farm    "  .     '7'-^'  '"'^  ^'^"- 

•'  whathepaidtotheminirter"  ^'^   '"'^    '7r6,    allowing 

na;!;'^n;^Zn's;a^:iVhr::nf  ""^'  ^i;'^'^  ^^^'  ^^-  ^o. 

he /.//owed  thirteen  bolls  of  ./^  ™  P'T-^'"^  ^7X5.  and  that 
tommon  language,  does  clearly  ap::.;  "^^^i^--P'■effion.  in 
year  17,4,  and  d,e  preceeding^ea,?^LnV  %' ''^"t'"^^"^  ^^  ^^e 
rium;    and,  accordimdy    in  the  ..  ^"""^  '"   the  memoran- 

cd,  as  fubjoined  to  the  foref^d  !^  "f  "'"^  ^^'^  ^^"^"t  ow- 

of  old  rens,  are  firft  Itated    aid  then^'f'^r'""^  u^'^^  ^^^"^^"  bolls 
-^-rs.7.and.,.;S;;^;^^t^f-^^^^ 

.0  ^or:!5%rr  a:::;:^'r;-.-;i:^'ng  je ..  two  te„a„t..  : 

as  Matthew  Dunnet's  rehd  the  laft  of  ^i.  r  '  ^""'^  '''""''  «"ci 
ly  none  of  the  tenants  who'  are  fa  id  rn  K  '  'T"''''  ''  ^^'^fefled- 
nenherher's  nor  her  hu  W  ^^^0^' ^°^'^^^  '"  ''^4,  as 
.  further  demonftration,  not  on l  LTt  thf"  ''T^ '^'"^'  'tis  a 
h'^ones,  did  not  apply   to  rents  h.r  ,  ^■^P'"effion.    old  rejis  or 

that    thefe  jottingfoi:  ;Vno"  Jr;    co^^^^  ^^op;  bufalf^ 

rents  1714,  and  preceding  years  Tack  to  1  "°'  "^'^^  ^^^^  ^he 
and  that  arrears  proceeding  fhe  '700  we°  n-'^"?'  ^^^^  P^^^. 
Jhe  was  not  a  tenant,  during  chat^period         """^  ^^  ^^^'  -^^" 

related  to  rents  due  prior  to^th  ?,oo  k  ^r ''^^°"'  "^"«  have 
were  four  boils  more  than  one  v=7r°^'  ''''^^"^!/«  thirteen  bolls. 
the  years  mentioned  n  the  mem^:' n  )  ''"''•  ^°  '^  '^  ^^^  "-^^^^ed  to 
he  was  due  the  visual  rent  TnTTlT'  '\  "°"i'  ^^^^^  ^""  ^^^ 
of  arrears..    .  '7i4>   1715.  and  1716,  and  four  bolls 

But  this  obfeWatinn    ,.^         1    r 
.ncebe,.i„  ,h/;;7iP7»l;fron,  no.  attending  ,o  ,1.  differ- 

reipocdents 
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refpondents  have  already  noticed,  that  payments  would  be  applied 
to  fubfctjuent   years,  when   part  of  prior  years  was   outftanding. 
A  payment  of  money  rent,  though  made   in  the  1716,  would  be 
applied  to  the  arrears  of  prcceeJing  years,  before  it  was  applied  to 
any  part  of  the  rent  1716  ;  but  the  cafe  of  victual  rent  is  very  dif^ 
feren(.     It  might  be  doing  great  injullice  to  one  of  the  parties,  to 
apply  the  v'uRual  delivered   in   a  fubfequent  year,  in   payn^ent  of 
the  arrears  of  preceeding   years  ;    becaufc,  according  as  the  price 
of  vi<flual  varies,  the  vicftnal  of  that  year,  may  be  either  more  or 
lefs  valuable,  than  the  vi(5\ual  of  the  year  for  which  the  arrear  is 
refling  :  and  therefore  the  {wyments  o\i  vidual,  fall  to  be  Aated  to 
account  of  tHe  vitflual  rent  relpeclively,  ot  the  years  in  which  the 
vicSlual  was  delivered ;    and  therefore  there    is   nothing    abfurd  in 
fuppofing,  that  Donald  Williamibn,  for   the   year  171 2,  had  de- 
livered five  bolls  Ihort  of  his  victual   rent ;    that  he  had  dehverc.tl 
four  bolls  Ihort  in  the  year  17 13,  and  the  like  number  in  tl>e  year 
J714  ;  and  if  that  was  the  cafe,  it  would  not  have  been  agreeable 
to  truth,  to  have  flated  that  Donald  Williamfbn,  was  due  the  vic- 
tual rent  17 14,   1715'.  and  171 6,  and  four  bolls  of  arrears,  but  ic 
would  have  been  pcrfctflly  agreeable  to  tlie  tacl,  as  was  done  with 
rcfpect  to  him,    to  have  flated  that   he  reded  the  whole  viclu^l 
rent  17 15  and  1716,  and  thirteen  bulls  of  arrears. 

It  is  laid  in  the  petition,  that  it  apjiears  from  an  abflr;n5l  fub- 
joincd  to  the  petition,  of  accounts  with  Juur  of  tlie  tenants,  that 
charging  tlicm,  refpCitivcly,  with  the  rents  payabL  by  each  of  them, 
for  the  years  1710,  1711,  1712,  1713,  ami  1714-,  and  diicharging 
them  with  the  alledgcd  payments  made  by  them  rtl'pcclively,  thele 
payments,  do  confiderably  exceed  tlie  quantum  of  the  rents  pay-* 
able  for  the  faid  five  years,  for  which  alone  they  vilibly  obtain  a 
«lifcharge  ;  and  from  tlience,  this  concluiion  is  drawn,  that  if, 
upon  comparing  the  rent  acftuaDy  due,  with  the  vidua!  actually 
paid,  during  thefe  years,  it  llull  appear  that  thefc  years  rents,  are 
confidcrably  overpaid,  it  dtUroys  the  idea  of  the  old  refls,  men- 
tioned in  the  paper  of  clearances  with  the  tenants,  being  in  any 
degree  relative  to  balances  arifi^ng  from  the  year  1710.  aiul  fuhfe- 
quent  years,  and  that  thefc  over  payments,  mull  nccellarily  I'up- 
pofe,  that  thclc  old  rclls,  arofe  froni  the  arrears  of  tormer  years, 
and.  cunfctpicntly,  that  the  now  rcljnmdcnts  authors,  had  intro- 
luilHons  with  the  rcuts   previous  to   live  \']otj;    that   the  ovcrpiy- 

mcuts 
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mcnts  appearing  upon  the  face  of  the  accounts  in  the  foreniid  ab- 
ftradl,  do  neceffarily  carry  the  payments  of  the  tenants  confidsr- 
ably  back  into  the  years  preceeding  tlje  1709 ;  and  that  therefore 
the  petitioners,  muftbefubjeded,  if  not  to  the  whole  rents  from  the 
1694,  at  leaft  for  thefe  overpayments:  ,  And^in  order  to  pave  the 
way  for  this  conchifion,  the  petitioner  is.  obliged  fo  fuppole,  with- 
out the  leafl  evidence,  that  provoft  Clark  did  himfelf,  not  only  in- 
tromit with,  and  levy  from  the  tenants,  ithe.  rent  of  the  yeair 
J.709,  bur  alfo  what  of  the  bygones  he  ppjll^bly.icould/l,''^^"^':?- ^'^^-^ 
•  But  the:  refpondents  are  perluaded,  that/^hfn  the  accounts' iHtecf 
,jfi  the  abftradl:  fnbjoined  to  the  petition,,  are  duly  examined'  apct 
jponfidered,  your  Lordlliips  will  be  of;  opinion  that  the  petitioti^i' 
^annot  from  thence,  draw  any  folid  concluliop.  '  *'     ■ ''■ 

j     »;.  Thefe  aCOouhtg  refpedl   the  following  four  tenants,  viz.  Peter* 
*    .^^wannie,    Doh&ld    Williamfon,    Thomas- JDi^nnet,    and    Matthev^r 
JjDunriet  ;  and  your  Lordihips  will  particularly,  bbferve  from' the'iil, 
■    2,. that   the  overpayments,  fuppofed   to  be^  ,ma^^e  ,  by   the  two /aj}  of 
„;thefe  tenants,  are  within  a  trifle  the  fapie  yikh  the  overpayrtiehts, 
j^ppofed  to  be  made  by  the  two  fr^  of  thefe  tenants.     The  o\*et- 
j  payments  by  Swannie,  are  twenty-three  ^bplls;  three  iirlots,    Jtrid 
two  pecks;    thofe  by:  Williamfon,  tw^enr^y  bol|^  three  firlots'th^ree 
.pecks  ;,  thofe  by  Thorhas.Dunnetv  tvvei),ty-tv^p  bolls   tvvo'firlat's; 
^  i^nd  thole  by  Matthevsr  Dminet,  tvvenry  tj)Qll3  oiie  tirlot.'-  " '■  '■      -'"^ 
**'•'   Novir  your  I.ordlliips  will  be  informed,,  that  neither  Tlioinafe  nor 
''"'Matthew  Dunnfets   were   tenants  in   the  J!  694,;    The   plea  hitherto 
^^'ilQainrained  by  the   petitionef  is,- ,th^t  the  ^elpondents  muiVb^  li- 
^'''k'ble  for  the  rents   due  by^/c;??  as  ?.-£re  tenants^  in  the  r694,  be- 
""■■'ibaufe,  as  the  rents  from  the  i6^^,.n\u{l  ha%'e  been  refting  in  the 
".[/"iyoC),  (there  being  no  perfon  m  iitulo  to  uplift  them)  and  as  thefe 
'^^*,  tenants  were   not'removed,    the   pre^jm prion  is,  that  the  truftees 
"^-;Vould  uplift  the  whole  bygone  rents  due  by  them;  fd  by  the  fame 
"'""rule,  the  two  DcinnetS,  cannot  be  prefumed.to  have  poilhied'fobn- 
"' "  er  thari  the  i  "709,  when  Innes  and  CJark's  riglit  commericed  ;  4ind 
Vj'^tHerefore  the"  fi$ppofed  overpayments:,  by,  them  of  22  bolls' two  fir- 
^'^■^lots,  and'twenty  balls  one  firlpt,  can  never  arife  from   the  arrears 
'"""of  rents  preceed1ng:theMi709,  during  which  time  they  did  ?id/ pof- 
fefs:    Aivd  indeed' if  it^'fhoul-d  b,e,iuppoIL;J,  that  thefe  two  tenants, 
entered  to'|%fl'e!s,"f<7;-/m^l'fchan.  the. 1709,  it  v/quld    put  an   ena  to 
y^'^'tiie' allegation,  upon  'vfja/ich ■  the  petitionee  .fyunds  his  capital  aigu- 
'-''--'  ■        .  H         '"     ""; '■~' ""•'"' ^''^^^■^■'-  ''m,cnt: 


ment,  viz.  that  no  pcrfon  dij,  v.or  could  intromlr,  with  the  rents, 
betwixt  the  1694  and  1709,  becaufe  the  very  hypothefis  that  thcla 
two  tenants,  who  were  not  in  poflcfTion  in  the.'6y4,  were  put  in  pof- 
fcfljon  prior  to  tlic  1709,  mult  deaionllrate  thaty^wf  perfon  was  ii> 
the  pollinion  of  the  lands  during  that  period.  What  has  bcea 
faid,  mull  therefore  deilroy  the  credit  of  the  forcfaid  abllracl, 
and  clearly  Ihow  that  the  accounts  therein  Itated,  are  abfolutely 
erroneous. 

Another  obfervation,  equally  conclufive,  arifing  from  the  face 
of  ihcfe  accounts  Hated  in  the  abRracI,  refpeds  Peter  Swannie, 
the  firll  of  the  tenants  therein  mentioned,  and  who,  the  petition- 
er fays,  was  one  of  the  tenants  before  the  1709.  In  the  clearance 
with  him,  mentioned  in  clerk  Campbell's  jottings,  no  old  rcjh  or 
hrgoms,  are  charged,  wiiich  Ihows  thai  none  were  due  by  him  ; 
and  if  the  petitioner's  fuppofition  were  true,  that  provotl  Clark 
liad  himfelf  cleared  with  Swannie,  and  the  other  tenants,  for  the 
year  1709,  and  proceedings,  it  cannot  be  fuppofed  that  Swannie 
would  be  afterwards  making  payments  to  clerk  Cam[^bcll,  to  ac- 
count of  the  rents  that  had  been  cleared  with,  and  paid  to,  provoil 
Clark  ;  and  therefore  the  account  of  the  fuppofed  pnyments  by 
Swannie  to  clerk  Campbell  of  the  rents  171  o,  and  four  fubfequent 
years  ftated  in  the  forefaid  abllract,  n'»ult  certainly  be  erroneous, 
in  fo  far  as  it  makes  an  oveipaynunt  tor  thele  five  years  ;  and  it 
moft  clearly  demonllrates,  that  tiie  articles  dated  in  thele  accounts, 
muft  relate  to  other  things  as  well  as  payment  of  rents.  And  in- 
deed that  this  is  the  cafe,  will  further  appear  from  an  examina- 
tion of  the  particulars  i  and  as  the  articles  of  Swannie's  account, 
^•hich  are  eleven  in  number,  are  the  fame  with  the  other  three 
accounts  contained  in  t!ic  abltracl,  an  examination  of  the  particu- 
lars of  his  account,  wdl  be  lulhcient  to  give  your  Lordlhips  an, 
idea  of  the  whole. 
/Viu  I.  The  firll  article  is    7    bolls    2    firlotP,  as   the    vidlual-rent,  crop 

1710,  faid  to  have  been  tlelivered  to  Campbell,  and  the  tlelivery 
faid  to  be  proven  by  provoil  Clark's  letters  of  May  and  Septem- 
ber 171  I  Cappendix,  p.  ill)  al.hough  tl-.is  payment,  with  others, 
is  Uid  to  have  been  torn  out  ot  what  the  petitioner  calls  Camp- 
bell's blotter. 

But  thefe  letters  do  not  Ihow,  that  Campbell  hat)  thai  received 
t\\c  nx'h'jle  of  the  vidual-rent,  crop  1710,  from  the  tenants,  or 
that  the  whole  of  that  year's  viiHual-rcnl  was  paid  at  once.    TJiere 


C  31  ) 
IS  ttoihingln  the  letters  to  that  purpofe  ;  as  Campbells  Introm,T- 
fions  commenced  with  crop  1710,  it  is  murj.  nnnlr  r  I, 
fuppofe,  that  the  firft  paymenr/w  tW  ^datT  ^"1  h"'^-^^'  >!" 
blotter,  of  fix  bolls  (which  is  artSe  crh  .V  ?  "^  /"  '^^ 
count  intheabaraa;  L  to  account  of  the  1^^^ ..^^'■ 
than  that  the  ivho/e  of  chat  year's  renr  m=  '  ^  ^'°' 
or  that  there  fix  bolls,  is  applic'^bL^  to"  a'n/:  he'r^'year  ^  b"' 
fides,  where  is  the  evidence,  that    thefe  fix   hlu.  ^  ^^' 

to  account  of  any  o^.er  year  ^  on  the  comrarf  itTdnVrfi 

ported  by  any  evidence.     wSt  t^c^^cT^     SS^^T^Sp 
duodecimo  paper-book    of  th-  fi^^  r,f  o„     1  "■ ,    '  '^    ^  Imair 

veral  io„i„gl''i„  d.ffX  ha  jd!^  !?„;  VfXf funl""^"   '"' 
are  made  without  any  order  or  conoexbn      »nH  ^  ^  "l'"8'- 

leaver  of  this  boot  L  nambereTuTJtipoffit'le^  ^aT thaVi.= 
contained  any  more;  or  even  if  this  ftould  be  fuDnof„7'J^       • 
the  evidence,    that  thefe   leaves  contaLd   iottin«  „f    ,/        ^ ''  ^ 
n,e„ts  of  thefe  rents ;     To  f.ppofe  thatThiy  did^Vould t  ^IP< 
an  intromiirion  againfl  Innes   and  Darlr    .,Lr^  ^°  ^^  - : 

totally  unfupportfd  by  evidence  '  ^       '  """''  cotijedure,    ' 

The  next  article  is  6  bolls  2  firlot':  ?  n^r^l-c    a^v        j 
filler  of  Canisby,  ;,..  receipt,  Jtlne  ,7!/  ''  "^"'""'^  '"  *=  ">':*-  . 

But,  It  IS  inconceiveable,  hoiv  this  payment  in  Tone   r^,A 
baapphed  t„  payment  of  the  rents  fe  .7,4    IndCceedm^  ""  '  ' 
_  The  ne.t  article  is  7  bolls  .  firlots  ihipVof  c.op'?^tt"^l-^,,  ^„.  3. 

HJ  i-rop  1 7 14,  which  IS  fare  y  not  lea-al  evidpnr-  /f  n  '^ 

ment  to  Campbell  of  that  year's  rent         ^  ^  P^^"  '^ 

frrES&?--^l-ot-s„Se^^^^^ 


Buti 


Art-  6 


An.  7- 
Art.  8. 


■(      32     ") 
Tnn    this  letter,  under  the  hand  of  a  nranger,  can  be  no  evi- 
dencT^t-  anv  intromia-.on,  as  it  is  not  explained  en  ^.•hat   account, 
he   viaual  here  laid  to  be  paid  by  the  tenants    to  Bowermaddeu. 


'"^  ThHth  article  is  no  lefs  than  9  bolls,  faid  to  have  been  paid  to 
Campbell  in  July  n^^,  f^r  his  blotter,  but  wh.ch  was,  u  is  la>d. 
nmittcd  in  orintiniT  the  appendix.  ,      r         i 

Thirjotnng,  from  which  this  article  is  taken    .s    on  the  fccond 
pace  of  the  fiiH  leaf  of  the  blotter,  which  Hands  thus: 
*   ^  "  July   171:1. 

"  From  Pet  Swany,  -  -  9     o     00 

"  From  Thomas  Dunnet,         "  9     o     00 

••  This  is  r.ngle  lib.  for  which  they  have  to  allow  two  pecks 
•'  fnr  each  boll,  for  making  malt." 

This  lotting  was  omitted  to  be  printed  in  the  appendix,  pro- 
bably beCVc^t  was  unmtcUigible  ;  and,  indeed,  it  is  impoflible 
to  S  wha"  is  meant  by  it,'whether  the  figures  denote  vidual 
or  m^nly  or  what  ell^;  nor  does  it  bear,  to  be  anyways  con- 
Za.l\k\^  the  rents  due  by  thefe  tenants,  nor  mentions  to  be 
to  account  thereof,  nor  tor  what  years. 

Anicl"  7th  is  one  boll,  laid  to  be  received  15th   Augult  hu  no 
.ear  i^  mentioned,  and,  therefore,  not  eafy  to  conceive,  as  a  pay- 
ment made  to  account  of    I  714.  ^^  P'eceeihngs  i    ,      ,„  , 
A  t  cle  Sth  is  in  tl.cle  words:     "  Duto.  paid  to  duto    July  and 
.'  .W   a  M^2,  per  :dm..  i  o  bolls."-Thc  petitioner  kerns  to  be  la- 
t-.f  d    that    thi;  article  is  the  fame  with    the   two    p.eceedmg   ar- 
icles  •   at^    .  therefore,  he  lays,  to  prevent  diiputc,  ,t  Ihall    not  bc 
ed-  But  that  is  not  enough,    it  proves,  according   to   the  i>et,- 
t  W<^  ol  admilhon,  that  this  blotter  contains  Jouhlc  entries  of 
1  er  me  thing,  which  is  lulhcient  to  dcdroy   its  credit  altogether, 
nndto  rcll-r^it  unavailable,  lor  coullitutuig  a  charge  aga.nll  any 

^"t".ra"tk;""th,  thededuclion   of  one  boll,  one  fu  lot  fur  malt 

'^-  '>         m.k  ng.  is  not  faid  in  the  blotter  to  bc  made  out  ol  rent    but  out 

rfS-iclual  then  received,  and,  coukquently,  cannot  be  laid  to 

be  a  navincnt  of  the  rent.  ■      1    i.„ 

Arncle   icth,  being   B  bolls  3  fu  lots,    laid    to  be    received    by 

C.mpbell/ro.;Swani?ic  in  malt,  appears  on  the  contrary  Uom    he 

bio  I  .-to  have  been  delivered  by  Campbell  /.  buannie,  m   o.dcT 


Art-    «o 


.         -      (     33     )       .         •  •      ,. 

as  is  fuppofed,  to  be  malted ;  and  that  this  mufl  have  been  fo,  is 
farther  evident  from  this  clrcumftance,  that  thefe  8  bolls  3  firlots, 
is  the  precife  balance  of  the  10  bolls  vidlual,  mentioned  in  axcicle 
8th,  to  be  received  in  July  and  Aiiguft  17  12,  after  deduclion  o£ 
the  I  boll  I  firlot,  mentioned  in  article  9th,  tor  making  it  into  malt,;.  " 
and  fhefe  Articles,  8th,  9th,  and  loth,  do  accordingly  follow  one  ,^  jlA 
another  on  the  fame  leaf  of  the  blotter.  This  ihows,  how  erroneous 
the  petitioner's  accounts,  from  which  he  makes  nie  over- payments 
irife,  triily  is,  when  he  charges  as  an  article  of  payment  of  rent 
made  to  Campbell,  what  was  truly  a  delive'ry  of  vicftual  by  Camp- 
bell to  Swannie,  in  order  to  be  malted  by  him  for  Campbell's  be- 
hoof," -   ■    .  I 

Article  ir,  is  6  bolls  2  firlots,  faidliol be  delivered  to  fid pper  Ankle  j^ 
Mackenzie's  (hip^  This  article  is  not  in  the  blotter  oV  count-book, 
but  on  a  loofe  flip  of  paper,  unfigned,  and  without  a  date,  and 
not  holograph  cither  of  Campbell  or  his  Ion.  This  jotting,  may 
I'efpciSl  the  vidlual  delivered  the  tenants  to  malt,  and  given  by 
them  into  the  Ihip,  as  it  is  known  to  be  cufl:omary  to  dry  or  male 
t?he  bear  before  fending  it  ofF;  or,  as  the  article  is  without 
a  date,  it  may,  for  ought  that  appears,  be  part  of  the  vi(flual;£ai4 
to  be  flilpped,  of  crop  17  14,  by  Swannie,  mentioned  in  article  III. 
Befides,  in  the  jotting  refpe<5ling  the  prefent  article,  the  vidual  is 
not  laid  to  be  delivered,  but  paivn'd  to  fl^dpper  Mackenzie's  lliip  j 
fo  that  no  ftrefs  whatever  can  be  laid  upon  it,  for  inflrucling  a 
payment  of  rent  to  Campbell.  .        •  "   ••• 

The  aforefaid  obfervations,  do  all  apply  to  the  particulars  of 
the  accounts  made  up  in  the  abftract,  relative  to  the  other  three 
tenants  :  And  it  muft  fi^m  thence  appear  evident  to  your  Lonilbijjs, 
that  they  are  moft  erroneous,  at  le^rt  in  fundry  particulars,  and 
■which  mufl  therefore  be  fufEcient  to  deflioy  tiie  credit  ot  them  al- 
together,and  that  they  are  by  nomeans  fufEcient  tofupport  acharge 
againfl  any  perfon  whatever  :  And  as  thefe  pretended  pitynients, 
do  not  bear  the  fmalleft  relation  to  rents,  due  preceeding  the  1709, 
nor  the  leaft  vienthn  made  in  clerk  Campbell's  accounts  and  jottings, 
oi  any  intromifhon  had  by  him,  of  rents  due  preceeding  the  1709, 
fo  the  petitioner  is  forced  to  admit,  that  it  is  only  in  liipport  of  tlie 
obfervations  in  his  former  papers,  founded  upon  the  expreffion  of 
old  rejis  or  bygones,  mentioned  in  Campbell's  papers  of  clearances^ 
that  thefe  accounts,  of  aliedged  payments,  are  now  made  up,  and  in- 
• '         ■  i  traduced  j 


(     34    ) 
troduced  ;  but  as  it  appears  that  the  accounts  are  mofl;  erroneous, 
ami  ihat    no  Ureis    can  be   laid  upon    them,  the   petitioners  came 
mull  rtand  jurt    whee   it   did  ;    and    it  has   been    already  Ihown, 
that  the  exprelTion  of  old  rcjls,  or  by^ones^  in  clerk  Campbell's  ac- 
counts, do  not  appear  in  the  leail  to   apply  to   any  oil>et\  than  tne 
rents   of  the   vears  particul.irly    mentioned  in  them.     This   is  the 
natural    idea  that  prelaus  itlelf,  upon  reading  Campbell's  accounts 
and  jottings  themlelvcs  ;    and    it    is   confirmed,  in    the    Itioiigdl 
mmner,  by  other  collateral    evidence,  and  the  ublci vations  wlncli 
have  been  already  made.     It  has  been  already  ihown,   that  the  ex- 
prefTion  of  oU  r'tjls,  obtains  in  the  accounts,  wiih  thofe  who  were 
not  tenants  prior  to  the    1709,  and  who,  conlequently,  could    not 
be   owing  rents  incurred  before  that  p^r.od.      It   has  been  likcwiie 
fliown,  that  even  with  relpecl  to  Peter  Swannie,  one  ot  the  tenants, 
who   is  faid  to  have  been  in  poflelTion  prior  to  the   I70y,  that  al- 
though no  old  relU   or  bygones  are    charged    in    Campbell's    ac- 
counts to  hun,  yec  that  jtrmlar  articles  of  payment,  are  dated  in 
the  account  in  the  abl\ra(fl,  lubjoined   to  the  petition,  with  reipeCt 
to  him.  as  are  flated  to  theother  tenants  bctor;;  the  1709,  to  whom 
old  refts  are  charged,  which  demonUrates,  that  thefe  fuppoled  pay- 
ments do  not  apply  to  rents  prior  to  the  1709,  and    that  the  pe- 
titioner is    altogether  in   a  millake  concerning  them,  and,  conle- 
quen'.ly,  that  clerk  Campbell  had  no   intromitlion  with    rents  in- 
currrd   preceeding   the  1709.     To  all  which   may  be   added,  that 
the  h.ilnticcs   due    by  the  tenants,  upon    the   clearance  with    cicik 
Cdnipbcll,  including  the  old  rells,  were  taken  credit    tor    by  him, 
in  tiic  account,  charge  and  dilchargc,  ol   his  introiinlllons,  before 
rnentioned,  wherein  no  charge  whatever  is  macleagainll  Campbell, 
for  rents  prior  to  lyoy,  which  ihows    to  dc'nonllration,  that  thefe 
old   refls,  could  not   arilc   from  arrears  due   before  the  1709,  be- 
cau'i;.   it  they  had,  CampbcU  could  not  have  taken  credit  for  tlicm, 
out  of  the  rents  incurred  ujter  the  1709. 

The    petitioner    lays,    that  it  was  incundient    upon  Innes   and 

Clark  to  hav  kept  accounts  of  their  intromiilions.  and  as  this  has 

not    bee"'  done,  evei  y  tinnj;  is  to    be    prelunicd  againll  them,  and 

the  ie(ponilent«  mufl    theieforc    be   iul)jeiU-d   lor    the    rents   retro 

'  Xn   the   \(>t)^,   unkls    in  lo  faia^    ihey  ihall  be    able    to  bring    fa- 

'  tihfvlhg  r-vivlence,  that  Inucs  and   CUrk   vvcic  not  in  a  lituation  to 

ttt^sht  tliolc  rents. 

•'  But. 


.    C    35    ) 

But,  with  fuhrhtflion,  this  is  a  mod:  extraordinary  doctrine,  and, 

if  it  was  to  take  place,    it  would  be   equally  good    for  fubjeding 

the  refpondehts  to  any  other  demand  the  petitioner  fhall  be  pleaied 

to  make.     For  ouf»ht  that  the  refpondents    know,  Innes  and  Clark 

jSiinight  have  regularly  given  in    accounts   of  their  intromiflions  to 

S' Plaids,  and,  from  the  necellitous  circumftances  he  appears  to  have 

"«  been  in,  it  is  highly   probable  that  this  was  the  cafe:    But  as  the 

iireipondents  are  Angular  iucceflbrs,  and  are  not  pofTefled  of  the  pa- 

jppers  of  Innes  and  Clark,  or  of  Plaids,  it   cannot  be  expeded  thac 

»>;they  can  know  any  thing  with  certainty  about  the   matter.     The 

5  keeping  and  preferving  an  account  of  their  intromiflions,  was  not 

3(}a  condition   impofed  upon  Innes   and  Clark  by   their   backbonds, 

«i  nor  was  there  any   forfeiture  or  penalty  ftipulated,  in  cafe  of  their 

neglecfling  to  do  fo  ;  on  the  contrary,  it  is  thereby  declared,  thac 

-  they  were  not  to  be  liable  for  omijjions,  and  they  could  only  ac- 

=:)Count  for  their  intromiflions,  when  called   upon  for  that  purpofe, 

rand  there  is  no  evidence   that  this  was  refufed. 

At  the  fame  time,  it  is  to  be  obferved,  that  it  does  appear,  that 
accounts  were  kept  by  them  and  their  f:i6lor,  but  from  whence  the 
veftige  of  evidence  does  not  arife,  of  any  intromiflion  prior  to  the 
1709.  The  petitioner,  in  this  cafe,  firft  takes  it  for  granted,  without 
any  evidence,  and  contrary  to  the  bigheft  probability,  that  Innes 
and  Clark  had  an  intromiflion  with  the  rents  prior  to  the  1709,  and 
from  thence  he  concludes;  that  they  ought  to  be  found  liable,  re- 
tro, to  the  1694,  becaulethey  have  not  preferved  accounts  of  thefe 
intromiflions.  The  lefpondents,  on  the  other  hand,  do,  with  found 
reafon,  contend,  that  as  there  is  no  evidence  of  Innes  and  Clark's 
having  any  intromiflion  with  the  rents,  prior  to  the  1709,  fo  they 
could  not  keep  accounts  of  intromiflions  which  never  exifled. 
The  petitioner,  in  this  cafe,  takes  for  granted,  the  very  thing  to 
be  proved* 

And  it  is  material,  in  this  cafe,  to  obferve,  that  the  conveyance 
in  favour  of  Innes  and  Clark  does  not  fpecify  the  rents  for  any 
particular  period,  but  in  general,  the  rents  bygone  and  in  tinie 
coviing,  agreeable  to  the  ordinary  ftile  of  fuch  writings  ;  and  there- 
fore, before  the  petitioner  could,  at  any  rate,  make  a  charge  againft 
Innes  and  Clark,  fur  rents  preceeding  the  1709,  he  behoved  to 
fhow  what' was  the  extent  of  thefe  bygones.  The  firft  conveyance 
is  dated  in   Odober  1709,  and  the  bygones  conveyed,  may   very 

properly 


(  36  ) 
properly  appb'  ^°  ^^^^  ^■"'^  ^*^'"'"  "*^  ^'^^  rents  1709,  and  which  Is  all 
that  can  well  be  prelumed  was  then  relling  ;  and  an  intromillion, 
at  any  rate,  can  never  be  prerumcd,  without  Ihowing  that  there 
was  a  lubjed  to  intromit  with.  If  the  petitioner  could  bring  Ih- 
ilsfying  evidence,  that  the  rents  were  ni  mc-ilio,  unuplihcd  from  the 
1694  downwards,  nt  the  date  of  Innes  and  Clark's  right,  the  peti-« 
tioncr  might,  with  Ibnie  more  realbn,  argue,  that  Innes  and 
Clark's  intromifTion,  with  thefe  rents,  ouglit  to  be  prefumed,  un- 
lefs  it  could  be  Ihown,  that  they  were  lult  by  infblvcncy,  removal 
of  tenants,  or  uplifted  by  others  ;  but  the  petitioner  can  never  be 
allowed  to  prefume,  without  evidence,  a  thing  in  icielf  altogether 
incredible,  viz.  that  fixtcen  years  rents  remained  in  the  tenants 
liands,  unuplifted,  at  the  date  of  Innes  and  Clark's  right,  and, 
upon  that  ablurd  prefumption,  to  graft  .1  fccond  prefumption, 
■\i7..  that  Innes  and  Claik  intromitted  with  the  whole  of  thefe 
rents.  The  refpondent  apprehends  it  to  be  a  clear  cafe,  that  be- 
fore an  intromifTion  can  be  prefumed  agaiiittauy  perfon,  the  fub- 
'y.(\  with  which  he  could  liave  intronnttcti,  mull  be  pointed  ouc 
and  afcertained. 

It  was  formerly  flated  to  your  Lordlhips,  as  a  flrong  circum- 
flance,  in  this  ca!i:,  in  favour  of  the  relpondents,  that  when  this 
very  petitioner's  father,  John  Cuthbert  of  Calllehili,  brought  aa 
action  againll  Innes  and  Clark,  to  account,  he  o)ily  concluded  for 
crop  171  I,  and  the  crops  lubfcquent  therero  ;  and  that  he  certain- 
ly knew  mvich  better  how  that  matter  Hood  than  any  person  now 
living  poflibly  can,  as  it  ap|>cars  that  he  got  right  10  Innes  and 
Clark's  backbond,  as  early  as  the  1713.  'I'hc  petitioner,  fenfible 
of  the  force  of  that  circumilancc,  endeavours  to  give  it  a  go-by, 
and  fays,  that  though  the  fummons  in  the  1732,  concludes  only 
for  the  rent  171  i,  and  lubfcqucnt  years,  yet  it  contains  a  icparate 
conclulion  for  the  futn  of  50,000  merks,  which  was  more  than 
lullkient  to  comprehend  the  iutromilhous  prior  to  the  171  i. 

but  the  petitioner  cannot  I'urely  expect,  that  your  I.ordlhips  will 
be  moved  with  fuch  an  argument.  Is  it  polliblc  to  maintain, 
that  hccaufe  Clilllchill  diti,  in  his  luuimons,  allcdgc,  that  Innes  and 
Claik  had  iiuromiiteil  with  a  leparatc  iul)jccl,  that  was  in  value 
more  than  the  rents  of- C'\n»)»lby^  betwixt  1(^)94  aNd  "I  7  i  i,  that 
J  ,  this  implied  an  averment  upon    the   part  ot  Calllehili,  that  Innes 

^-,*  >v      audNCLuk  had  iuiromiticd  with  the, rents  of  Canniiby  from  i^'94, 

when, 

\' 


when,  at  the  fame  time,  m  his  fammons,  he  only  concludes  a- 
gainrt  them  for  the  171 1,  and  fubfequent  crops  ?  The  Ibmmons  is 
clear,  and  will  fpeak  for  itfelf.  It  concludes  againlt  Innes  and 
(  iaik's  repreientatives.  and  Sir  Patrick  Dunbar,  for  the  fums  there- 
in (pecified,  as  the  yearly  rent  ot  the  lands  of  Well  Cannifby,  in- 
trcmirted  with,  and  uplifted  by  them,  or  either  of  them,  and 
"  that  for  the  crop  and  year  17  ii,  and  yearly  fince  fyne,  and  in 
"  time  coming,  during  their  or  either  of  their  poffellions  thereof: 
"  And,  in    like  manner,'  the   faid  Innes  and   William 

•'  Clark,  as  reprefenting  their  /aid  deceafed  fathers,  ought  and 
*'  fliould  be  decerned  and  ordained,  by  decreet  forefaid,  to  make 
*'  jull  count,  reckoning,  and  payment  to  the  faid  purfuer,  as  having 
•'  right,  in  manner  above  mentioned,  of  the  fum  of  50,000  merks 
"  Scots  as  the  extent  of  the  debts,  iiims  of  money,  and  value  of 
*'  the  goods  and  gear,  heritable  and  moveable  effe(fls,  which  be- 
*'  longed  to  the  faid  deceafed  John  Cuthbert,  and  intromitted 
*'  with,  uplifted  and  dilpoled  ot  by  the  faid  deceafed  Robert  la- 
*'  nes,  and  Mr.  Alexander  Clark,  8cc." 

With  refped  to  the  diligence  demanded  againft  Mifs  Stewart, 
and  which,  at  moving  the  petition,  was  granted  of  confent,  the 
relpondents  mull  beg  leave  to  oblerve,  that  their  agent,  upon  fee- 
ing this  paragraph  of  the  petition,  immediately  wrote  a  letter  to 
IVlifs  Stewart  (of  which  a  copy  is  hereto  lubjoined)  and  to  which. 
he  received  an  anfwer,  alio  hereto  fubjointd,  and  upon  thefe,  it  is 
left  with  your  Lordfhips  to  judge,  whether  the  demand  made  in 
this  petition,  for  a  diligence,  was  done  in  the  ferious  expe(flation 
ot  getting  any  thing  material  in  confequence  of  it,  or  in  the  view 
of  procuring  a  delay,  and  keeping  the  caufe  fome  longer  in  de- 
pendence. 

In  ref^iSi  ivhereof,  &c. 

^!,.^^:,^!  RO.    MACQUEEN.-  : 

^^■niAm_    ^      '  ^  XETTEr' 


Q^^t'mnfy^k^^'o^m'c  /4 


97y/4^ 
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LETTER    by    rhe    Refpondent's     Agent    to    Mifs 
Stewart,    referred   to  in   the  foregoing  Anfwers. 

Madam,  Edinburgh,  jth  Auguft  1771. 

IN  a  petition  prefented  to  the  Court  of  SefHon  for  Alexander 
Cuthbert  Efquiic,  1  oblerve  it  I'aiii,  tliat  application  was  made 
to  you,  on  his  account,  to  make  fearcli  for  letters  of  correfpon- 
dence  betwixt  provoll  Clark  of  Invernefs,  and  Mr.  Innes  of  Mon- 
dole,  and  your  father,  and  alfo  your  father's  account-books,  but 
that  you  being  connet'^ed  with  Ibme  particular  friends  of  Mr.  Sin- 
clair of  Duran,  it  is  infinuated,  that  none  of  thefe  letters  and  ac- 
count-books will  be  lliown  by  you,  without  the  approbation  of 
ibefe  friends  of  Duran's. 

I  bejj  to  be  informed  by  you,  in  return  to  tliis,  whether  there  is 
any  foundation  for  this  infinuation,  or  that  you  have  been  defired 
by  any  perfon,  on  the  part  of  Mr.  Sinclair  of  Duran,  not  to  give 
infpetfiion  of  any  papers  to  Mr,  Cuthbcrt,  or  his  agent  or  doers  ; 
and,  at  the  fiune  time,  you  will  pleafe  inform,  whether  they  have 
had  luch  infpcclion,  and  when. 


The     A  N  S  W    E  R. 


S  I  R, 


I  Have  jufl  now  received  your  letter,  which  furprifcs  me  much. 
At  Mr.  Cuthbcri's  dcfjrc,  1  Jcarched  all  my  father's  papers,  for 
an  invcntary  and  r.xeipt  on  it,  of  papers  belonging  to  provoll 
Clark  and  Innes  of  Mondolc,  which  he  wanted  (by  which  in\^n- 
tary,  I  found  there  was  due  my  father,  by  five  accounts,  above 
feven  hundred  pounds  Scots).  Mr.  John  Iraler  gave  him  it  on  liis 
receipt.  Some  days  after,  at  the  defirc  of  Mr.  Tralcrof  Gortleg,  I 
made  another  long  and  troublefomc  Icarch  for  letters  and  accounts, 


when  I  found  five  accounts,  which  I  funnofT^  .r.  .1,  r 
in  the  inventary,  and  fort;-feven  lett  rs^  GorM  ^^°^^T"^'°"^^^ 
ty-nineof  them:  the  othe/eighc?  wh  the  five?  ''""'^  ^''' '^''- 
Mr.  John  Frafer  to  give  him.'  This  cl;  wS^l^'  '  '7' 
fome  hours  looking  over  my  father's  account-boo  J  he  H  r"'/°' 
leave  them  on  the  table  till  next  dav    rh-^r  1.^  ,V         "^^^'"^^  ^<^ 

to  read  the.,    but  he  has  „o"t  yet  7o'„'e."'  t^'ir^  .T" 
had  a  great  deal  of  trouble  in  this   ifRir      iV  i  '       '  '  '>="'= 

you,  ,l,a,  .one  of  Mr.  SMa.r  o}£:,  ikl^'J^T^  '''"'' 

.:("iton'.(j    ^j    f's:?jj:i.'     ''-'f    ;'  ^i-v./;      i.>i.  i;     u.i    ,  niiy.i  yjn    ^j.a  ij;;      ,_:',iy  01 

iM   to  eaciol  ,iM  bne  e^aniavnlio  :liBf3  flovoiq  txiwjsd  ^onafj 

'       '  lauooDs  e'i3n]§lt  ^t«j(  oils  hns  ,T;3cli«i  noo^  bn«  ^alofai 

Edinbufffk^''^'^  ifihoineq  amo)  riiiw  baPiannoo  s.aiad  noif  isdl 

'     Auguft  I77I     '''^^"""  ^■''''      ''-^    '   ';   •  -    i  jfjCI  io  lieb 

°     '    ' '  m  juodijw'  ^i'Your;humb,fe  fet^vant     ^:lood-Jnaoo! 

MARJQRyvS'fUABt'.'- 

ubbn33d  9Vfi»i  rjO{  i&di  ~io  .notJBuntlnc  airij  toI;  mnlnb{iv<y{'ya& 

*L^g^?ret^„fraVottsn  «Z  '"^-«'"?  °^  «'^ 
.mn,ed.ately  after  they  .c.'^n.^^^r''"^  »i™;,l 


:      3i»  ia^iiqial  dawiw  -  nn  i]'u{  3\ 

ilcvonq  01  gnignoiad  ensqsq   :Il  xjisos?  bci&  ■^'ifijnavni   ns 

:.fvni  rioid-w  ^-d)  b'^JflKW  sjHI  r!:..«t^'v  ,eiiohnoM  'Jo  ssiinJ  bnfi  ali^ID 

.  de  ,e7nooD3B   3vBi    -^d  .isHjs^   ^m  sub  sijw  313IjJ  bnt/o^  I  ,jisi 

;  *H3  3J  and  svig  isIbiI  n^lof^  hM     J^sloo8  ihuaoq  hdahnud  rj^vsl 

i    i^sljioO  ^naiBi^  .il^  ^o  aiilab  adj  3b  .-JS-ns  5'{isb  ^moB    .iqiaaai 

Tuo33£  has  6193331  loi  iloMaJ;  sajolsldwo-j?  bns  gnol  TOd30fl5  sbsffi 


//-  2^       AUG  tf  ST  ^lo,     17^7. 
Unto  the  Right  Honourable  the  Lords  of  Council  and  Bejlon, 


THE 


PETITION 


O  F 


^nLudovtck  Grant  of  Or^;./,  Baronet,  and  o- 
thers,  Creditors  of  the  deceafed  Alexander  Sn- 
tberland  oi  Kinmimty,  and  James  Sutherland^ 
f^^'-yofa  g^^  ^^^^  apparent  Heir 

of  the  kid  Alexander  Sutherland, 
Humbly  /heweth, 

T^JtJ'  j'^  Decreet-arbltral  in  the  1728.  the  fdd 
Akxander  Sutherland  was  found  liable  in  20,000  /. 

K.  Q-    />  ,^    ,°^  ^^'""^  ^^bt  Sir  Kenneth  was  fucceedeH 

XtJr^^ '*''*"-"''  ^"^  "'='«-■  by  <>■»  Reua" 

clbtd  w"bts"?„i;  'Jr^'/'f  ^"^\"=^^  greatly  in- 

reftments  in  he  Hands  of  P         ,      T'  Y'"^  "''<"'  *■- 
rpir«  „f  V     u  "  Aimmnur,    brought  fundry  Pro- 

ta£d°D!c°rS;°TpL^S:h\'^^  ^^^'  ^734,  aJd'ol 

Sums  decerned   for^L  f "'"""?  P^'^  ^°    '^^'^   ^^e 

Garden,  wZrinEdifTl^u'^'''^'^'  ^'''^^'^    ^"'^^'^^ 
Sir  Ger^XoZl^t^l^  .  "c"^  ^^  ^^^ht  to  a  Debt  of 

having  Hke;drauSdthsFnnd''t"  ■''  '''"^'^"^^^'    ^"^^ 
tudcnea  this  tund,  Rinmuu tj  r^ifed  a  Pro- 


^  •  cefs 


>,„«  C™.?,  ^^■''^V'^i' .,   °    J  thereupon  pronounced  m 
,  ?rf-  ,tt"kL  fho^rcrca^s,  and  Ey  »h,cK  Mr.  Cr- 

A„„u.lre„t  trom  /_^-"  ^'^y^j,^  ^„„„.,„,a  ,„  ,he  Decreet- 

."  "7:':iXu;  n  a  :y  .Schaufted,  by  the  PaymetKS  mad. 
"'"^l  ;>Ji  or  X  hid  attached  It,  fo  early  as  the  .TM  or 
totheCreJuor  ,  «ho  ^^^^^^  thereafter,  K,»m,ml,^ 

Affur'st'ving  gone  into  Difo'rdor,  a  Rank.ng  of  Ins  Credt- 
fo^':^sbro4tandaSa>eo^^^^^^^^^ 

;r&,!-?;l  wt  to'lvhat   n.«ht  be  due  of  the   <aid   De  t 

Price  10. '"S"'     Suffilcncv  tor  Payment  ot  the  pollponcd  Cre- 

;;rre"  SrtSeTo'  d  ^;:^.;/tf'  ».y»'|-.n7ie  Schetne  of 
'heDii^Con,  and  fettling  any  DUpn.c.  that  .n.ght  ar.fe  pre- 

"AcctSr,  various  Qt-cftions  did  arife     o.^ng  to  Cre- 
.itCrTati4ol,tanKdP.acc.ntl,eUan.,n,or^^^^^^ 

\'\  ^,:rer  pT  ^  ng  t  ", h'c  Houle  ci-  the  'c.,'„,n,o„   Pe- 

bit  at  »  in   B<t,jr/bi,c.    havng  been   burnt  tn  the 

o    Ihorebv  the  „holeiurnitureand  Papers   therem  were 

, 7JO,  "'"""''."''•,.  Prelervtion  of  anv  of  luwiimilis  Papers, 

where  he  fornc  times  rclidetl.  ^^^ 


L      3      I 

Under  this  Dlfadvantage,  it  was  no  eafy  Matter  for  the 
poftponed  Creditors,  or  the  Heir,  to  trace  out  proper  Vouch" 
srs  for  correding  thofe  Wrongs;  but  fundry  Dilcoveries  were 
made,  particularly  as  to  partial  Payments  of  the  Debt  a- 
bove  mentioned,  received  by  Sir  George  Mackenzie'?,  Credi- 
tors, in  purfuance  whereof,  upon  a  Remit  to  the  late  Mr. 
Farquharfon,  the  Balance  claimed  by  Lady  Mackenzie  fufFered 
I  further  Reftridion  to  the  Sum  of  1030/.  lis.  10  d.  Scots, 
rearing  Intereft  from  i  ft  February  1734;  and  the  Lord  Juftice  ^'eb.  9th, 
Ulerk,  then  Ordinary,  approved  of  the  Report  making  that  ''^^" 
[leftridion. 

In  June  1766,  Lady  Mackenzie  applied  to  the  Lord  Stone- 
leld  Ordinary,  for  a  Warrant  on  the  Purchafer  of  the  Eftate 
'or  Payment  of  the  Sum  laft  mentioned,  and,  no  Objedtion 
jeing  then  made,  his  Lordfliip,  on  the  21  it  June,  granted 
kVarrant  accordingly,  fuperieding  Extrad;  till  the  ift  Auguji 
hereafter  ;  the  Intention  of  which  was,  that  there  might 
)e  Time  for  enquiring  after  further  Documents  to  reftri<5t 
ler  Claimv 

Accordingly,  the  Petitioners  having  dlfcovered  what  they 
hought  fatisfying  Evidence  of  a  further  Payment  of  that 
Balance,  they  gave  in  a  Reprefentation,  praying  that  the 
iVarrant  might  be  flopped,  in  refpedl  of  the  Decreet  of  Pre- 
"erence  obtained  by  Mr.  Garden  as  above  inentioned,  and 
'ayment  made  to  him  in  confequence  thereof.  The  Repre- 
entatation  was  ordered  to  be  anfwered ;  but,  as  the  Decreet 
>f  Preference  was  not  produced,  a  Diligence  was  granted  to 
he  Petitioners  for  recovering  the  fame.  The  Petitioners  ex- 
radled  both  firft  and  fecond  Diligence  againft  Mr.  William 
^rafer,  in  whofe  Hands  that  Decreet  appeared  to  have  been, 
Tom  a  Receipt  after  mentioned  ;  but  Mr.  Frafer  having 
iailed  to  appear  and  exhibit,  the  Lord  Ordinary,  on  the  1 2th.i 
February  laft,  "  circumduced  the  Term  againft  the  Petition-- 
'  ers,  refufed  the  Defire  of  the  Reprefentation,  and  adhered 
*  to  tke.  Interlocutar  reprefented  againft." 

Aorainit 


1^1 

Agalnfl:  thefe  Interlocutors  the  Petitioners  gave  in  a  Re- 
prefentation,  refuming  the  Evidence  already  in  the  field,  up- 
on  which  they  apprehended  the  Debt  fell  to  be  rcllridcd, 
Anfwers  were  put  in  thereto,  inrifting,  that,  as  the  Petition- 
ers had  failed,  cither  to  produce  the  Decreet  1734,  in  Mr. 
Garden's,  favour,  or  to  point  it  out  in  the  Record,  their  Al- 
legation, as  to  that  Decreet,  was  to  be  held  as  groundlefs. 
The  Lord  Ordinary  was  thereupon  plealed  to  rejufe  the  Re- 
prcfentation. 

The  Petitioners  were  thus  obliged  to  have  recourfc  to  the 
Record  ;  and,  having  there  found  the  Decreet  by  which  Mr. 
GwJen  \\ooi\  preferred,  they  obtained  trom  the  Keeper  a  Cer- 
tificate thereof,  letting  forth  the  Terms  in  which  the  Pref> 
rcnce  was  exprellcd.  This  Certificate  they  gave  in  to  Pro- 
ccfs,  along  with  another  ReprelL'ntation,  referring  thereto, 
and  reclaiming  agaiult  the  former  Interlocutors,  but  the 
Lord  Ordinary  was  plcafed,  on  the  30th  July  lall,  to  refuje 
the  Reprelcntation,  without  Anlwers. 

The  Petitioners  now  find  themfelves  obliged  to  apply  to 
your  Lordihips  for  preventing  this  Lady  from  carrying  off  a 
Part  of  the  Price  of  the  Elhite,  to  which  ihe  has  clearly  no 
Right.  The  Petitioners  humbly  apprehend,  that,  notwith- 
flanding  her  having  obtained  a  Place  in  the  Decreet  of  Rank- 
ing of  the  Creditors  of  h'nwninfy,  as  deriving  Right  from 
her  Hulband,  Sir  George,  to  the  Balance  due  of  the  Snm  con- 
tained in  tlie  Dccreet-arbitral  ly'B;  yet  it  is  competent, 
while  the  Price  or  Fund  of  Divifion  is  in  meJio  to  inlbud, 
that  Ihe  has  been  ranked  for  too  nuich  ;  that  the  whole,  or 
Part  of  the  Balance,  fuppoled  to  have  been  due,  was  actual- 
ly paid,  or  that,  if  flill  relling,  it  clearly  belongs  to  another, 
■who  may  cither  claim  it  from  tliis  Fund,  or  recover  it  from 
the  apparent  Heir,  in  ca("e  he  Ihould  reprefent  the  Common- 
debitor,  by  taking  the  Rev'.rfion  ot  the  Price. 

This  is  no  more  than  what  has  been  alreadv  done,  with 
regard  to  the  very  Debt  in  (jucllion,  in  the  Courle  of  this  Di- 
vifion , 
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vifiori ;  for,  after  the  Eflate  was  fold,  and  the  Price  came  to 
be  divided,  the  Voucher  of  the  Payment  of  Part  of  this  Debt 
which  had  been  made  by  Kmnmity  to  Mr.  Craig  on  the  firft 
February  1734,  was  recovered,  and,  upon  Produdlion  there- 
of. Lady  Mackenzie's  Claim  was  reftridled,  from  that  for 
which  Ihe  was  ranked,  to  the  above  mentioned  Sum  of  1030'/. 
1 1  J,  10  d.  Scots.  It  is  true,  that  Mr.  Farquharfon's,  Report, 
finding  this  laft  Sum  to  be  the  Balance  due  to  her,  was  after-, 
wards  approved  of  by  the  late  Lord  Ordinary,  fome  time  be- 
fore the  prefent  Objedion  was  made  :  But,  if  the  Objedioa 
now  appears  well  founded,  on  Grounds  which  were  not  then 
difcovered  or  attended  to,  it  furely  mufl  be  ftill  competenr, 
as  Juftlce  will  not  permit  a  Perfon  to  draw  as  Creditor,  Mo- 
ney which  has  either  been  already  paid,  or  to  which  Ihe  ap- 
pears to  have  no  Right. 

The  firft  Point  then  to  be  afcertained,  is  the  Yzdc  of  Mr. 
William  Garden,  as  Creditor  to  Sir  George  Mackeiizie,  having 
obtained  a  Decreet  of  Preference  upon  this  Debt,  then  due 
to  Sir  George,  to  a  certain  Extent,  antecedent  to  the  Lady's 
Right,  whereby  Sir  George  was  diverted  thereof,  and  tlie 
Right  transferred  to  Mr.  Garden,  to  whom  Kinminity  was  de- 
cerned to  pay  the  fame. 

This   Fadl  is    clearly  inflruded  by  the  Excerpt  of  the  De- 
creet obtained  by  Mr.  Garden  ?i^?i\n^  Kimninity  and  Sir  George, 
upon  the  12th   January   1734,  and  which  is  certified  by  Mr. 
James  Ker,  Keeper   of  the  Records  in  the  Laigh  Parliament- 
houfe.     The  Excerpt  bears,  that  the  Lords  did  thereby  "  pre- 
fer the  faid  Williatn  Garden,  Writer  in  Edinburgh,  pari  paj- 
"  fu  with  the  faid  Alexander  Sutherland  of  Kinnmiity,  upon  the 
forefaid  remaining  Sum,  due  by  him,  the  faid  Alexander 
Sutherland,  as  faid  is,  for  Payment  and  Satisfadlion  to  him, 
"  the  faid  William  Garden,  of  the  Sum  of  720  /,    13  j.  Scots 
"  yet  remaining  of  the  Proportion  of  the  faid  Debt  due  to 
'^'^  the   faid  Sir  Patrick  Strachan  of  Glenki?idie,  and   to  which 
''  the  faid  IVilliam  Garden  has  now  Right,  efFeiring  and  cor- 

B  "  refponding 
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"  rcfnondms  to  the  falcl  Sum  of  16,000  /.  Sects,  v.nh  Ai>. 
"  nualrent  of  the  iu'al  remaining  Proportion,  hom  Lavwuu 
"  ,--  and  in  Time  coming,  during  the  Not-paymcnr,  with 
"  a  iffdi  Part  of  the   iaid    remaining  Proportion  ot  hqmdate 

"  Tlfe'^Excerpt,  thus  certified  by  the  proper  Olhcer,  proves 
an  that  is  material  to  the  prefent  Quellion  ;  and  the  Decreet 
itfelf  being  on  the  Record  of  the  Court,  falls  to  be  conlidered 
in  the  fame  Light  as  if  an  Extraa  thereof  Nvere  produced  m 
this  Procefs.  If  Lady  Mackenzie  is  dcfirous  ot  peru  ing  the 
whole  Decreet,  ihe,  or  her  Agent,  v^iU  have  immediate  Ac- 
cefs  to  the  Record  itfclt.  .    .       ,  ,      ,  1 

As  the  Petitioners  apprehend,  it  is  thus  clearly  proved, 
that  Mr.  GarJen  was  preferred  by  an  extracled  Decreet  mjoro 
upon  the  Debt  in  queRion,  to  the  Extent  above  mentioned, 
whereby  Sir  George  Machnzie,  the  original  Creditor  and  his 
I  adv  as  now  come  in  his  Place,  were  totally  excluded,  lo  it 
is  lubmittcd  to  your  Lordihips,  tliat.  although  the  Pc"tioner5 
have  not  been  able  to  recover  the  Difcharge  of  this  1  art  0 
the  Debt  granted  bv  Mr-  GarJen,  yet  there  is  here  lulhcient 
Evidence  to  prefume,  efpecially  pojl  Lmtum  tempons  that  the 
Sum  for  which  Mr.  Garden  Hood  preferred,  was  actually  paui 

'°  Fo^"  into,  Khwnmty  continued  in  good  Credit  and  Circum- 
ftances,  during  many  Years  after  Mr.  Gardens  Decreet  in 
the  I7U,  and  no  Reafon  has  been  alhgned  to  make  it  pro- 
bable that  Mr.  Garden  would  lie  long  out  of  that  \loncy  af 
ter  obtaining  Decreet,  efpecially  as  he  was  preferred  in  R.gh; 
of  a  Debt  that  had  been  ilue  by  Sir  George  Mackenzie,  whol. 
Alhurs  were  then  greatly  invoKed.  r>    ■      ^A  n 

2do,  By  the  lame  Decreet  1734.  ^^-  7^""^'  ,^;^'^?  ^'l?  " 
thers  a6  well  as  Mi .  Garden,  were  preferred  tor  ditlerent  1  art 
of  tlic  laid  Debt;  and  it  has  been  proved  by  r>'j^hjrg<^> 
particularly  Mr.  Crar/s,  recovered  imce  the  Sale  ot  the  ElUt 
oiKinmnn'ty,  owing  to  its  having  been  regiilratc  before  M 
■  vinutj 
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ninitys  Houfe  v>ras  burnt,  that  each  of  the  other  Creditors^ 
fo  preferred  by  the  Decreet  1734,  received  their  full  Payment 
from  Kinminity,  foon  after  that  Decreet  was  obtained.  This 
affords  the  ftrongeft  Caufe  to  prefume,  that  Mr.  Garden  did, 
m  like  manner,,  receive  his  Payment  about  that  Time,  more 
efpecially,  as  he  was  a  Man  of  Bufmefs,  and  a  Praditionei: 
in  this  Court,  and  as  he  lived  many  Years  thereafter,  and 
made  no  Claim  on  the  Decreet  1734,  in  the  Ranking  oi Kin- 
minity''^ Creditors. 

3^0,  It  appears,  by  a  Receipt  produced,  granted  for  the 
extradled  Decreet  1 734,  by  William  Frafer,  Agent  in  the  Rank- 
ing of  Kinminity,  to  Kenneth  Tidlocb,  then  Clerk  to  Robert  Gor- 
don Writer  to  the  Signet,  that  this  Decreet  had  been  delivered 
up  to  Kinminity,  upon  Payment  of  the  Creditors  ;  for  Mr. 
Cordon  was  Kinminity''?:  Doer,  and  as  the  Decreet  mufl  have 
rernained  with  the  Creditors  thereby  preferred,  till  fully  fa- 
tisfied,  it  is  manifeft  that  Mr.  Garden  muft  have  been  paid, 
as  well  as  the  rell,  at  the  Time  of  the  Decreet's  being  dc'- 
livered  up. 

And,  4^0,  There  is  produced  a  retired  Bill,  dated.  14th  Fe- 
bruary 1737,  drawn  by  Kinminity  upon  Alexander  Stenjenfon  of 
Montgreenan,  payable  to  the  faid  JVillinm  Garden,  with  Mr, 
Gardens  Receipt  on  the  Back  thereof,  for  the  Sum  of  6^  l. 
Sterling,  or  828  /.  Scots.  As  this  Bill  appears  to  have  been 
paid  not  long  after  the  Decreet,  and  as  it  is  not  alledged  that 
Kinminity  was  otherwife  Debitor  to  Mr.  Garden,  or  had  any 
other  Tranfadlion  with  him,  it  muft  be  prefumed  that  this 
Payment  was  made  to  account  of  the  Sum  for  which  Mr. 
Garden  was  preferred  ;  and  that  the  rellof  the  Sum  has  either 
been  paid  down  by  Kinminity  to  Mr.  Garden,  at  the  Time  of 
drawing  the  Bill,  which  is  dated  at  Edinburgh,  or  elfe  that  it 
has  been  afterwards  remitted  to  him,  although  the  Voucher 
thereof  cannot  be  recovered  :  The  Lofs  of  {i.ich  Voucher,  as 
well  as  of  the  total  Difcharge  granted  by  Mr.  Garden,  is  wdl 
accounted  for  by  th'e  Burning  of  :?unwi;z///'s  Houfe,  which  hap- 
^  pened  • 
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pened  in  the    lyjo,  together  with  the  Confufion  into  which 
his  Affairs  fell,  and  the  Lapfe  of  Time  being  now  above  thir- 
ty Years. 

It  is  humbly  hoped  that  thefe  Circumflances  joined  toge- 
ther, will  fatisfy  your  Lordfhips,  that  this  Sum  due  to  Mr. 
Garden  has  been  adlually  paid  to  him  by  Kinmimty,  and, 
confequently,  that  it  cannot  be  charged  upon  the  Price  of 
the  Elbite  of  Kinmimty,  as  ftill  due  to  Lady  Mackenzie,  in 
Right  of  Sir  George  Mackenzie,  the  original  Creditor,  But, 
even  fuppofing  there  were  not  here  lulHcient  Evidence  of  the 
aiflual  Payment  of  the  -jzol.  13/.  Scots,  and  Interel^,  for 
which  Mr.  C.irJen  was  preferred,  yet  it  is  undeniably  proved 
by  the  laid  Decreet  1734,  that  Sir  George  Mackenzie  wa.s  to 
that  Extent  totally  divellcd  of  the  Debt  due  by  Kimuuiity, 
under  the  Decreet-arbitral  1728,  in  favour  of  Mr.  Garden; 
and,  confequently,  that  neither  Lady  Mackenzie,  nor  any  o- 
ther  in  the  Right  of  Sir  George,  whether  by  Succeflion  or 
pollerior  Conveyance,  can  have  the  leall  Pretenfions  to  it. 
Such  a  Decreet  in  Joro,  to  which  both  Sir  George  and  Kin- 
viinnity  were  I'arties,  was,  if  pofTible,  a  flronger  Transfer- 
ence of  the  Debt,  than  an  AHignation  intimated.  Sir  George 
was  thereby  denuded,  and  Kinviiuity  became  Debitor  to 
Mr.  Garden,  and  therefore  Lady  Mackenzie  cannot  be  fullered 
to  draw  what  Ihc  has  clearly  no  Right  to. 

Nor  is  this  Objection ^«/  tertii  to  the  Petitioners,  for  as  Cre- 
ditors, they  have  an  Intercff  that  no  I'crlbn  Ihall  draw  Part 
of  the  Price  of  the  Bankrupt  I'.flate,  without  having  a  clear 
Right  fo  to  do ;  and  ihould  the  Price  prove  more  than  futli- 
cient  to  anfwer  the  whole  Debts,  lo  that  a  Reverfion  would 
fall  to  the  Heir,  which  is  highly  probable,  though  not  yet 
quite  certain,  owing  to  the  Subfiilcnce  of  fonie  Liferents; 
it  is  plain,  that  the  Petitioner,  Mr.  Sutherland-Murray,  who 
is  both  a  Crcilitor  and  ajip-uent  Heir,  might  be  much  luiit 
by  Lady  Mackenzie'^  drawing  this  Money,  when  the   Right 

thereof 
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thereof  belongs  to  anotherj  fuppofirtg  the  Money  not  to  havg 
been  paid  to  Mr.  Garden.  The  Heir  could  not  take  the  Re- 
verlion  without  reprefenting  Kinminity,  and,  in  that  Cafe, 
after  the  Money  was  gone,  he  might  be  dillrel?ed  by  a 
Claim  at  the  Inftance  of  thofe  fucceeding  to  Mr.  Garden,  lii 
virtue  of  the  Decreet  1734,  whereby  the  late  K'lminnity  was 
perfonally  decerned  to  pay  the  Sum  in  quellion  to  Mr* 
Garden. 

May  it  therefore  pleafe  your  Lord/hips,  to  alter  the 
Lord  Ordinary  s  Interlocutor  before  recited,  and 
to  find,  that  the  above  mentioned  Siitn,  for  'which 
William  Garden  ivas  preferred,  falls  to  be  de- 
duced from  the  Debt  claimed  by  Lady  Macken- 
zie, as  on  the  12th  January  1734,  the  Date 
of  Mr.  Garden's  Decreet,  and  that  Warrant 
can  only  be  granted  to  her  for  Payment  out  of 
the  Price  of  the  Eflate  of  Kinminity,  of  the 
Balance  of  the  f aid  Debt,  {if  any)  after  deduce 
tion  as  aforefaid. 

According  to  Juftlce,  i^'c- 

t)  A  V.    R  A  E. 


April 2"^.  iy6S, 

A    NSW    E     R   S 

FOR 

Dame  Elifabeth  Mackenzie,  widow  of  the  deceafed 
Sir  George  Mackenzie  of  Grand  ville,   Baronet, 

T    a 

The  PETITION  of  Jajpes  Sutherland -Murray 
of  Clyne  and  Pulroflie,  Efq;  apparent  heir  of  the 
deceafed  Alexander  Sutherlrjnd  of  Kinminity. 


CAptain  Alexander  Suther^nd  of  Kinminity,  having 
contradled  a  variety  of^'debts,  Elifabeth  Edwards 
his  widow,  in  the  year  1 722,  came  to  a  compofi- 
tion  with  his  perfonal  creditors,  and  agreed  to  give 
among  them  L.  1 6,000  Scots,  in  full  of  their  debts,  in  pro- 
portion to  the  extent  of  them. 

Among  other  debts  due  by  her  hufband,  was  a  bond  dated 
^T9th  January  17 19,  granted  to  Sir  Patrick  Strachan  of  Glen- 
kindy,  for  L.  8338  :  17:4  Scots. 

Of  this  debt  Elifabeth  Edwards  had  paid  to  Sir  Patrick 
L.  271  :  15  :  6  Sterling  at  Lammas  1722  ;  but  as  accounts 
were  not  cleared  betwixt  her  and  Sir  Patrick,  fhe,  when  flie 
"granted  her  fecurity  for  the  above  L.  1 6,000  Scots  to  the  o- 

A  ther 
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AU2-.VT7I2.  ther  credlcors,  granted  llkewife,  of  this  date,  aa  obligation 
to  Sir  Patrick,  narrating,  "  That  Sir  Patrick  Strachan,  in 
"  implement  of  a  previous  contract  betwixt  him  and  Alex- 
"  ander  Sutherland's  creditors,  alTigned  her  to  L.  8^38,  17  s. 
"  4  d.  Scots,  with  interell  and  penalty,  by  her  hulband's 
"  bond  to  Sir  Patrick,  i^tli  January  lyij';  therefore  ihe  be- 
'•  came  obliged  to  pay  to  Sir  Patrick  a  pioportional  pirt  of 
"  L.  I  6,oco  Scots,  correfponding  to  the  above  fum  of  L.  8338, 
"  17  s.  4  d.  Scots,  and  annualrents  of  the  (aid  propDition 
"  from  Slartinmas  171S,  dcilucing  from  the  pioportion 
"  L.  271  :  15  :  6  Sterling,  and  annualrcits  thereof  from  Lam- 
"  mas  then  pafl,  to  the  term  of  payment  above  written,  and 
"  continually,  until  allowance  thereof  is  given,  betwixt  her 
"  and  the  faid  Sir  Patrick,  in  legard  ihe  did  make  payment 
"  to  him,  at  the  faid  term  of  Lammas,  of  the  faid  fum  of 
"  L.  271  :  15  :  6  Sterling,  which  he,  the  faid  Sir  Patrick,  had 
"  accepted  of,  in  part  of  the  proportion  arifing  as  faid  is." 

This  is  inllrucled  from  the  decreet  of  preference  on  record, 
an  excerpt  from  which  has  been  produced  by  the  petitioner 
before  the  Lord  Ordinary. 

It  eventually,  however,  turned  out,  upon  a  comparifon  of 
the  debts,  that  Sir  Patrick  Strachan  was  rather  overpaid  of 
his  proportion  of  the  L.  16,000  Scots,  by  the  above  L.  271, 
15  s.   6  d.  Sterling. 

Eliiabeth  Edwards  having  acquired  right,  in  manner  forc- 
faid,  to  the  debts  of  her  dcceafed  hulband,  did,  on  9th  July 
1725,  lead  an  adjudication  ot  his  ellate  for  L. 43,160  :  6  :  8 
Scots,  and  acquired  right  to  another  adjudication  againft 
him,  led  by  Grant  of  Auchoynany,  for  the  accumulate  fum 
of  L.  31 16  Scots. 

And  the  faid  Mrs  Elifabeth  Edwards,  in  the  marriage- 
|.in.  i^  i7;6.contrai5\  entered  into  of  this  date,  betwixt  her  and  Sir  Ken- 
neth Mackenzie  of  Crandville,  her  fecoml  hulband,  became 
bound  to  difpone  to  him,  in  name  of  tocher,  the  forefaid  ad- 
judications, 
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judications,  to  the  amount  of  L.  16,000  Scots  ;  for  which  he, 
on  the  other  hand,  became  bound  to  infefc  her  in  an  annui- 
ty, out  of  his  eftate,  to  the  amount  of  about  L.  100  Sterling 
per  annum;  and  thereafter,  in  the  1727,  flie,  in  implement 
of  the  marriage-contraff,  and  for  certain  other  caufes,  difpo- 
ned  to  her  faid  hufband  Sir  Kenneth,  the  forefaid  adjudica- 
tions, and  certain  other  fubjedls,  under  the  burdens  and  con- 
ditions therein  mentioned. 

I  And  by  decreet-arbitral  in  the  1728,  proceeding  upon  a 
fubmiflion  betwixt  the  late  Alexander  Sutherland  of  Kinmi- 
nity  and  the  faid  Sir  Kenneth  Mackenzie,  the  faid  Alexander 
Sutherland  was  found  liable  to  Sir  Kenneth  in  the  fum  of 
L.  20,000  Scots,  as  the  balance  remaining  due  upon  the  fore* 
faid  debts. 

The  right  of  the  forefaid  L.  20,000  devolved  upon  Sir  George 
Mackenzie,  the  fon  of  Sir  Kenneth,  who  confirmed  the  fame 
as  executor  of  his  father ;  and  Sir  George  was  fucceeded  by 
his  widow  and  executrix,  Lady  Mackenzie,  the  refpondent. 

It  has  been  already  obferved,  that  Mrs  Elifabeth  Edwards 
had  granted  an  obligation  to  Sir  Patrick  Strachan,  for  his 
proportion  of  the  L.  1 6,000  Scots  for  which  fhe  had  com- 
pounded her  hufband's  debts;  and  that  fhe  had  made  pay- 
ment to  Sir  Patrick  of  L.  271  Sterling,  which,  in  favfl,  did 
rather  overpay  Sir  Patrick  Strachan's  proportion. 

But  before  this  was  known,  by  proportioning  the  L.  16,000 
among  the  debts,  Sir  Patrick's  affairs  having  gone  into  dif- 
order,  he  and  his  creditors  employed  William  Garden  writer 
in  Edinburgh,  to  look  after  this  debt,  and  fee  if  any  thing 
could  be  made  of  it. 

At  this  time,  which  was  in  the  beginning  of  the  year 
1734,  fundry  creditors  of  Sir  Kenneth  and  Sir  George  Mac- 
krnzies  laid  on  arreflments  in  the  hands  of  thofe  who  had 
intromitted  with  the  fuhjecfts  of  Alexander  Sutherland  of 
Kinminity,  in  order  to  reach  the  L.  20,000  Scots,  in  which, 
by  the  decreet-arbitral  J  7  28,  Alexander  had  been  found  lia- 
ble 
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Lie  to  Sir  Kenneth  ;  and,  among  otiicrs,  in  the  hands  of  i\lz 
petitioner's  father,  which  produced  a  mukiplc-poinding. 

Upon  this  occafion  Wiiham  Garden,  who  had  obtained  n 
decree  conrtituting  him  in  any  rcfpecl  creditor  to  Sir  Georg: 
Mackenzie  the  common  debtor,  and  who  had  done  nothing 
to  attach  the  funds  which  were  the  i'uhjedl  of  the  competition. 
produced  in  the  multiple-poiuding  the  above  obligation  from 
Eiifabeth  Edwards  to  Sir  Patrick  Strachan,  and  alked  prefer- 
ence for  the  random  fum  of  L.  720,  13  s.  Scots,  which  he  ac- 
cordingly obtained. 

This  decreet,  in  fo  far  as  refpeded  Mr  Garden's  preferentc, 
was  moil  irregular,  and  indeed  null  and  void.  No  decree 
of  conflitution  had  been  obtained  againfl  Sir  George  Mac- 
kenzie; no  arrcftment  ufed  in  the  hands  of  Kinminity; 
neither  Mr  Garden  nor  Sir  Patrick  his  author  were  called 
in  the  multiple-poinding -,  there  was  no  debate  nor  com- 
pearance made  for  Sir  George;  but  the  whole  was  in  abfence 
as  to  him. 

In  the  year  1744,  a  ranking  of  Kinminity's  creditors  and 
a  fale  of  his  eflate  was  brought  in  this  court.  In  the  ranking, 
Sir  George  Mackenzie,  in  whofe  right  the  refpondent  now  is, 
was  ranked  by  Lord  Tinwall,  before  whom  the  ranking  de- 
pended, for  L.  1 57 1,  3  s.  Scots,  as  the  balance  of  the 
I..  20,000  Scots  due  by  Kiuminity. 

Thereafter  the  petitioner,  (his  father  Alexander  being  then 
dead),  ailuming  the  name  of  the  creditors,  (who  clearly  had 
no  concern  in  the  matter,  as  after  paying  the  whole  creditors, 
there  remained  a  confiderable  rcvcrfion  to  the  petitioner),  ob- 
jedled  to  the  balance  found  due  by  the  decreet  of  ranking; 
Jjn.  1762.  and,  of  tliis  date,  gave  in  an  account,  by  which  he  propo- 
fcd  to  diminifli  it  to  L.  607  :  6  :  7  Scots. 

In  this  account  given  in  by  the  petitioners,  it  is  to  be  ob- 
ferved,  that  credit  is  taken  by  them  for  L.  2520  Scots,  as 
paid   to  James  Craig,  one  of  the  pcrfons  who   had  obtained 
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a  preference  m  the  forefaid  multiple-poinding,  and  for  L.  3 1 8, 
19,  7  Scots,  as  paid  to  other  two  of  the  parties,  who  had 
hkewife  obtained  preferences  in  the  multiple-poinding;  but 
not  one  fart^.ing  is  ftated  as  paid  to  William  Garden  or  his 
authors ;  and  for  the  payment  of  this  debt  due  to  James 
Craig,  his  difcliarge  is  produced;  and  this  difcharge  nar- 
rates, That  a  preference  was  likewife  given  to  William  Gar- 
den for  the  fnm  now  in  difpute;  which  clearly  fliows,  that 
the  petitioners  were  then  fatisfied  that  Mr  Garden  had  never 
received  payment  from  Alexander  Sutherland,  as  otherwise 
they  would  not  have  failed  to  have  fought  allowance  of  William 
Garden's  debt,  as  well  as  of  the  others,  when  he  was  not 
ignorant  of  the  preference  which  William  Garden  had  ob- 
tained. 

To  the  forefaid  account,  the  refpondent  gave  in  objec- 
tions ;  to  which  anfwers  were  made  by  the  petitioners ;  in 
which  they  alledged,  That  Alexander  Sutherland  had  made 
payment  to  Mr  Garden  of  the  fum  decerned  to  him ;  in 
confequence  of  which  they  were  allowed  a  diligence  to  reco- 
ver vouchers  of  payment ;  but  they  made  no  ufe  of  this  di- 
ligence; and  therefore  the  Lord  Ordinary,  of  this  date,  pro- Feb.  24  1762. 
hounced  the  following  interlocutor.  "  Having  advifed  the 
"  foregoing  objedlions  and  anfwers^  repels  the  firfl  objection 
"  made  to  the  account  given  in,  in  refpecft  of  the  anfwers  ; 
"  but  fuftains  the  fecond  objedlion  made  for  Lady  Macken- 
"  zie  to  faid  account;  and  circumduces  the  term  againfl  the 
"  faid  John  Gordon  and  other  creditors,  in  refpedl  they 
"  have  failed  to  extra<5l  and  report  the  diligence  formerly 
*'  granted  to  them  for  recovering  further  documents  and 
"  inftrudions  of  payment."  The  import  of  this  interlocu- 
tor was  to  repel  the  objedion  made  to  the  debt  now  in  que- 
ftion. 

It  will  be  unneceflary  to  trouble  your  Lordffiips  at  prefent 
with  refuming  the  feveral  fteps  of  procedure,  and  the  various 
arts  and  devices  that  were  fallen  upon  by  the  petitioners  to 
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protracfl  and  delay  ihc  caufe.  Thefe  are  lUled  at  full  Icnotli 
in  the  anfwers  to  the  former  petition.  It  is  fulHcient  to  oL 
ferve,  that  a  remit  having  been  made  to  Mr  Francis  Far- 
quharfon  to  make  up  a  new  account,  and  ftate  the  balance 
due  to  the  refpondent,  he  after  fundry  meetings  witli  tlic 
parties  or  their  doers,  in  which,  when  the  petitioner  made 
every  claim,  and  dated  every  argument  he  couKl  think  of, 
the  whole  ended  in  Mr  Farquharfon's  making  a  report,  find- 
ing L.  I  030:  !i  :  10  Scotb  due  to  the  relpondent,  with  iu- 
tereft  from  i ft  February  1734;  and  the  caufe  havirg  there- 
after been  remit  to   the  Lord  Stonefield,  in  place  of  the  for- 

Jiine  ji.i7J6mer  Ordinary,  his  Lordllup,  of  this  date,  pronounced  the 
following  interlocutor.  "  Grants  warrant  to,  and  decerns 
"  and  ordains  the  purchafcr  to  make  payment  to  the  faid 
"  Dame  Flifabeth  Mackenzie  of  the  forefaid  Turn  of  L.  1030, 
"  IIS.  10  d.  Scots,  and  intcreft  thereof,  from  and  lince  the 
"  I  ft  February  1734,  and  in  time  coming,  during  the  not 
"  payment;  fuperfeding  extratfl  till  the  ift  of  Auguft."  And 
to  this  interlocutor  his  Lordlliip  adhered,  by  two  lubfequent 
interlocutors,  viz.    12th  February  and  30th  July  1767. 

Tlic  petitioners  reclaimed  to   your  Lordfhips;  who,  upon 

Dec.  24. i767adviring  the  petition  and  anfwers,  of  this  date^  pronounced 
the  following  interlocutor.  "  The  Lords  having  heard  this 
"  petition,  with  the  anfwers,  and  having  confidercd  the  re- 
"  cord  of  the  decreet,  from  which  it  appears,  that  any  claim 
"  William  Garden  had  was  upon  Sir  Patrick  Strachan's  debt, 
"  ami  not  upon  Sir  George  Mackenzie's,  they  adhere  to  the 
"  Lord  Ordinary's  interlocutor,  and  refufe  the  defire  of  the 
"  petition:  Find  cxpences  due,  and  ordain  an  account  to 
"   be  given  in;  fuperfeding  cxtracfl  till  the  15th  of  January." 

Feb.  6.  1768.  And  by  an  interlocutor,  of  this  date,  your  Lordlhips  modi- 
fied thecxpcnccb  to  L.  20  Sterling. 

Againft  the   forefaid   interlocutor  a  petition  was  prcfcnted 
to  your  Lordlhips  no  earlier  than  the   10th  of  March,  long 

after 


[     7     ] 

af'cr  the  reclaimln-  days  were  run.  This  petition  your 
Lordlhins  have  ordained  to  be  feen  and  anfwered  ;  and  in  o- 
bedience  thereto,  thefe  anfwers  are  humb.y  offered. 

The  grounds  upon  which  the  petitioner  infifts  for  an  alte- 
ration of  the  interlocutors  are,  That  they  had  lately  dif^ova-- 
ed  the  inventory  of  the  IntereR  that  was  produced  by  Wil- 
liam Garden,  as  affignee  of  Sir  Patrick  Strachan  in  the  fore-  . 
faid  procefs  of  multiple-polnding  that  was  raifed  by  Mr  Su- 
therland of  Kinminity,  againft  Sir  George  Mackenzie  and 
his  creditors  ;  from  which  it  does  appear,  that  William  Gar- 
den, in  that  multiple-poinding,  did  claim,  not  as  a  creditor 
of  Sir  Patrick  Strachan,  but  as  a  creditor  ot  Elifabeth  Ed- 
wards and  as  Sir  George  Mackenzie  was  liable  for  the  debts 
of  Elifabeth  Edwards ;  therefore  William  Garden  was  uv 
titled  to  claim  to  be  ranked  as  a  creditor  upon  Sir  George 
Mackenzie's  funds  ;  and  that  the  petitioners  are  therefore  in- 
titled  to  retain  out  of  the  balance  in  their  hands  the  fum  for 
which  Mr  Garden  was   preferred   in  the  forefaid  multiplc- 

^°Thi^^i's"thefubftance  of   the   petition;  and   although  the 
petitioner  does   fet   forth.  That  Sir  George  Mackenzie  was 
"  liable   for   the  debts   of  Elifabeth  Edwards,  yet  he  has  not 
pointed  out  upon  what  medium  he  was  liable.     It  is  evident, 
[hat  Sir  Kenneth,  Sir  George's  father,  was  not  liable  for  the 
forefaid  debt  due  by    Elifabeth  Edwards  to  Sir  Patrick  Stra- 
chan   Mr  Garden's  author,  upon  the   footing   of  their  mar- 
riage'-contraa;  for   where  a  wife  does,  in  her  marriage-con- 
traa,  convey  any  particular  fubjec^   to  her  future  hulband, 
nomine  dotis,  and  where  the  hufband,  on  the  other  hand,  m 
confideratlon   thereof,    fettles   a    liferent-provifion   upon    his 
wife,  the  hufband  takes  the  tocher  as  purchafer,  and  cannot 
in  ihat  charaaer,  be  liable   for  the  debts  of  the  wile;_and 
although  the  hulband  is  liable  for  the  wife's  moveable  aebts 
jure  mariti,  yet  the  obligation  granted  to  Sir  Patrick  Strachan, 
being  an  obligation  bearing  a  liipulatlon  of  mtcrell,  was  he- 
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ritable  quo: J  the  hufband,  and  for  which  he  was  not  liable  , 
and  although  he  had  been  liable,  vet,  having  grimed  no  ob- 
ligation for  ir,  nor  having  been  eflablilhcd  againil  his  ellatc, 
during  the  (libfiftence  of  the  marriage,  he  could  nor  be  fuh 
jejfled  for  that  debt  of  his  wife,  after  the  marriage  was  dif 
Iblved. 

The  refpondent  docs,  at  the  fame  time,  fairly  confcfs,  that 
by  a  fiibrcvjucnt  difpofition  granted  by  Klifaheth  F.dwards, 
containing  a  conveyance  of  other  (uhjccls,  Sir  Kenneth  Mac- 
kenzie, her  hulband,  is  burdeneil  with  the  payment  of  her 
debts,  and  as  Sir  C">eorge  Mackenzie  reprefented  his  father, 
the  re(|)ondeut  does  confefs,  that  Sir  George  would  likewife 
he  liable  for  Eliliibeth  Edwards's  debts.  But  the  refpondenc 
does  at  the  fame  time  humbly  contend,  that  it  will  by  no 
means  froni  thence  follow,  that  the  interlocutor  reclaimed  a- 
gainft  ought,  on  that  account,  to  be  altered  ;  and  that  the  pe- 
titioner is  intitled  to  retain  the  funi  for  which  William  Gar- 
den was  preferred  in  the  forefaid  multiple-poinding. 

In  the yiVy?  place,  your  Lordlhips  will  obferve,  that  the  inter- 
locutor reclaimed  againfl  was  pronounced  upon  the  24th  De- 
cember 1767.  The  petition  was  prefented  no  earlier  than  the 
loih  of  March  1768  ;  io  that  the  interlocutor  had  become  fi- 
nal, and  mufl  thereby  have  the  efied  of  a  res  judicata;  and  ic 
is  altogether  incompetent  again  to  enter  into  the  queflion, 
whether  the  interlocutor  is  well  founded  or  not. 

It  is  in  vain  for  the  petitioners  to  pretend  to  fupport  the 
competency  of  this  petition,  by  alledging,  that  the  facfls  upon 
which  they  now  put  their  plea,  were  noviter  I'enicntia ad notitiimi, 
when  it  appears  from  the  <latc  of  the  excerpt  of  the  decree  1734, 
produced  by  tlie  petitioners  them  (elves,  that  ihev  murt  have 
pcrufcd  that  decree  as  far  back  as  July  lafl ;  and  from  thence 
they  behoved  to  have  difcovcred  the  nature  of  the  producftion 
that  was  made  by  Mr  Garden  in  the  forefaid  inultiple-poind- 
ing;   and   if  they    neglccf^cd,    during   tlie   courfc    of  feveral 
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month?,  to  put  tlieir  plea,  upon  what  now  appears  to  them 
to  be  a  proper  footing,  they  themfelves  are  only  to  blame; 
and  their  neglecfl  can  be  noreafon  why  your  Lordfliips  fliould 
depart  from  the  forms  which  have  been  necelTarily  eflablifli- 
ed  for  the  adniiniflration  of  juftice. 

zdo,  Suppofing  the  petition  competent,  yet  the  refpondeiit 
does  humbly  beg  leave  to  dilpute  the  relevancy.  For,  i/ao, 
Your  Lordlhips  will  obferve,  that  even  although  Sir  George 
Mackenzie  was  liable  ibr  the  debts  of  Mrs  Elilabeth  Edwards, 
yet  no  execution  could  pafs  upon  the  forefaid  obligation 
granted  by  her  to  Sir  Patrick  Strachan,  againfl  Sir  George,  or 
his  effeds,  until  a  decreet  of  conilitution  againfl:  Sir  George 
was  obtained,  and  his  effedls  were  properly  attached  by  legal 
diligence;  and  therefore,  as  in  the  prefent  cafe  Mr  Garden 
had  obtained  no  decree  of  conftitution  againft  Sir  George 
Mackenzie,  and  had  taken  no  ftep  of  diligence  to  attach  Sir 
George's  funds  in  the  hands  of  Kinminity,  but  throws  in 
Elifabeth  Edwards's  obligation  into  the  multiple-poinding,  in 
which  he  had  no  intereft  to  appear,  and  to  which  he  was  not 
called  as  a  party,  but  takes  a  random  decree,  without  any 
oppofition,  and  entirely  in  ab/ence  of  Sir  George  the  common 
debtor,  that  decree  was  intrinfically  null  and  void,  and 
could  be  no  bar  to  Sir  George,  or  the  refpondent  in  his 
right,  recovering  his  payment  from  Kinminity  of  the  ba- 
lance in  his  hands. 

And,  2^0,  Suppofing  that  Mr  Garden  had  even  obtained 
a  decree  of  conflitution,  and  regularly  ufed  an  arreftment  in 
the  hands  of  Kinminity,  yet  that  would  not  have  intitled 
him  to  take  credit  for  the  fum  for  which  Mr  Garden  was 
preferred,  unlefs  he  had  paid  that  fum  to  Mr  Garden ;  for 
notwithftanding  fuch  decree  of  preference,  yet  if  the  princi- 
pal debtor  ftiould  afterwards  have  paid  the  debt,  the  arreft- 
ment, and  decreet  of  forthcoming,  would  be  thereby  fuffi- 
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clently  purged,  anil  the  principal  debtor  would  be  intitL'd  to 
recover  his  payment  from  the  arrcO.ce. 

In  the  prefent  cafe,  nothing  ein."  is  produced,  except  the  in- 
ventory of  the  interert  that  was  produced  for  Mr  Garden  in 
the  torcfaid  mukiple-poinding.  This  by  no  means  can  in- 
tith  the  petitioners  to  take  credit  for  the  fums  for  whicli  Mr 
Garden  vvas  preferred.  Your  Lordiliips  have  already  heard, 
that  the  L. 27  I  Sterling,  which  MrsElifahcth  Edwards  had  paid 
to  S'.r  Patrick  Strachan,  was  fully  equal  to  hi?  proportion  of  the 
L.  16,000  Scots,  wliich  Ihc  became  bound  to  pay  to  her  huf- 
band's  creditors ;  and  therefore,  as  her  obligation  does  not 
now  appear,  nor  indeed  any  part  of  the  intcrell  that  was  pro- 
duced for  Mr  Garden,  the  prefumption  of  law  is,  that  ac- 
counts have  been  fettled  betwixt  him  and  Sir  George  Mac- 
kenzie, who,  as  reprefenting  tlilabcth  Edwards,  became  li- 
able for  the  debt ;  that  the  balance,  if  any,  had  been  paid 
up  by  him,  and  Elifabeth  Edwards's  obligation  accordingly 
retired.  The  obHgation  by  EHfabeth  Edwards  to  Sir  Patrick 
was  a  mere  perfonal  obligation,  that  was  extinguiihable  by 
the  fimple  acl  of  retiring;  and  which,  when  retired  by  the 
principal  debtor,  he  luid  no  occafion  longer  to  preferve:  and 
\vhen  the  document  of  debt  does  not  appear,  the  prefump- 
tion of  law  is,  that  fuch  has  been  the  cafe  ;  and  which  mull 
be  an  cffeiflual  liberation  to  the  principal  debtor,  and  all  con- 
cerned. 

It  is  infinuatcd  by  the  petitioners,  Tliat  the  debt  had  been 
paid  by  Kinminity,  in  confcijuence  of  the  decree  of  prefer- 
ence;  and  that  therefore  trey  are  intitled  to  take  credit  for 
the  fum. 

But,  in  the  frjl  place,  It  is  not  very  likely  that  Kinmini- 
ty would  have  paid  in  conibqucnce  of  a  decree,  which,  in  fo 
far  as  concerned  William  Ciarden's  intcreil,  was  intrinfically 
null  and  void.  The  funds  in  the  hands  of  Kinminity  were 
ihc  proper  funds   of   Sir  George  Mackenzie  ;     whereas   Mr 
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Garden  claimed  upon  an  obligation  granted  by  Elifabeth 
Edwards,  without  any  attachment  of  the  funds,  or  without 
fo  much  as  a  conftitution  of  the  debt  againft  Sir  George,  or 
the  veflip-e  of  evidence  that  Sir  George  was  liable  for  her 
debts;  but  all  proceeds  in  abfence  of  Sir  George,  without 
the  fmallefl  debate  or  oppofition,  when  at  the  fame  time  Mr 
Garden  was  not  fo  much  as  made  a  party  to  the  adlion. 

CLdo,  The  cafe  of  Kinminity  is  very  diiFerent  from  that  of 
a  principal  debtor.  Where  the  ground  of  debt  does  not  ap- 
pear, the  prefumption  of  law  is,  that  it  has  been  retired  by 
the  principal  debtor ;  but  where  payment  is  made  by  a 
party  who  is  intitled  to  relief,  or  to  ftate  the  payment  a- 
gainft  a  third  party,  there  it  is  neceffary  that  the  document 
of  debt  be  preferved  :  And  therefore  the  law  will  never  pre- 
fume  that  the  debt  was  paid  by  Kinminity,  when  the 
ground  of  debt  is  not  produced  by  him,  without  which  he 
is  not  intitled  to  take  credit  for  the  debt  againft  the  princi- 
pal debtor. 

It  was  faid,  That  Mr  Garden's  receipt  in  the  1737,  for  a 
bill  of  L.  828  Scots,  drawn  by  Kinminity  upon  Mr  Ste- 
venfon  of  Montgreenan,  in  his  favour,  was  payment  of  the 
fum  decerned  for  in  the  decreet  1734;  and  that  the  reafon 
why  Mr  Garden's  difcharge,  and  the  document  of  debt, 
are  not  produced,  is,  that  Kinminity's  houfe  of  Tarmore 
was  burnt  in  the  year  ly^o. 

But  there  is  not  the  frnalleft  room  for  confidering  the''fore- 
faid  bill  as  payment  of  the  debt  in  queftion.  The  bill, 
from  the  face  of  it,  appears  to  have  no  connedlion  with  this 
debt ;  it  is  fimply  drawn  for  value  ;  it  could  not  be  for  the 
fum  due  by  the  decreet  1734  ;  for  by  it  Mr  Garden  is  prefer- 
red for  L.  720,  13  s.  Scots,  and  intereft  thereof  from  Lammas 
J  722  ;  and  likewife  for  a  fifth  part  of  the  faid  L.  720,  13s.; 
all  which  fums,  upon  the  14th  February  1737,  when  that 
bill  was  drawn,  or  rather  upon  the  25th   of  that    month, 
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when  it  was  payable,"  amounted  to  about  L.  1400  Scots  ; 
whereas  the  bill  is  only  for  L.  828  Scots.  Mr  Garden  was  a 
man  in  great  bufinefs  at  this  time,  who  had  extenfive  deal- 
ings in  the  country  round  where  Kinminity  lived,  and 
with  Kinminity  himfcU";  lb  that  the  bill  has  related  to 
fome  other  rranfacflion  ;  and  what  right  the  petitioner  has  to 
limit  it  to  the  tranlaclion  of  the  decreet  1734,  without  evi- 
dence, and  indeed  againll  evidence,  does  not  occur. 

It  is  altogether  afFedted  to  fuppofe,  that  Mr  Garden's  dif- 
charge,  or  the  document  of  debt,  were  burnt  in  the  houfc  of 
Tarmore  in  the  year  1750.  Kinminity  died  in  the  1740; 
the  procefs  of  fale  was  commenced  in  the  year  174^  ;  and 
either  in  that  year,  or  in  the  year  i  745',  every  paper  in  that 
houfe  was  taken  from  it  by  warrant  of  the  court  of  felhon, 
during  the  dependence  of  the  fale.  Indeed  the  protiudion 
of  the  difcharge  which  was  granted  by  James  Craig  to  Kin- 
minity, in  order  to  cut  down  the  balance  due  to  the  re- 
fpondent,  as  in  the  right'of  her  deceafed  hufband,  docs  to- 
tally deftroy  the  hypothelis  of  Mr  Garden's  difcharge,  &.c. 
being  burnt  in  the  houle  of  Tarmore  ;  and  as  in  ftating  the 
forefaid  account  in  tlie  year  1762,  the  petitioner  cakes  credit 
for  L.  2520  Scots,  as  paid  to  James  Craig,  one  of'the  parties 
who  had  obtained  a  preference  by  the  decreet  1734,  ^"J  •'^''o 
for  L.  3  18  :  19:7,  as  paid  to  the  only  other  two  perfons  who 
had  obtained  a  preference  by  that  decreet,  (William  Garden 
excepted)  and  when,  at  the  fame  time,  not  one  penny  is 
ilatcd  in  that  account  as  paitl  to  Mr  Garden,  notwithiUnd- 
ing  that  his  preference  was  exprcfsly  narrated  in  the  difcharge 
granted  by  James  Oaig;  it  allords  the  (Irongcll  proof  that 
polTibly  can  be,  t^hat  the  petitioner  was  I'atistied  that  Mr  Gar- 
den hail  received  nothing  from  Kinnunity. 

As  there  is  therefore  no  ground  in  law  for  preluming,  nor 
indeed  the  finallell  degree  of  probabilify,  that  Kinminity 
paid   any  thing  to  Mr  Garden,  in  confequcncc  of  the  decree 
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1734,  but  ftrong  circumftances  to  point  out  the  contrary  ;  fo 
the  petitioner  can  have  no  other  interefl  in  this  quefclon  than 
to  pay  fafely,  and  to  be  fecured  againfl:  any  claim  that  may 
afterwards  be  brought  againll  him,  at  the  inftance  of  Mr 
Garden's  reprefentatives,  upon  the  decreet  1734,  of  which 
they  have  not  the  fmallell:  reafon  to  be  in  the  leait  apprehen- 
iive,  as  the  decreet  is  intrinfically  null  and  void ;  and,  befides, 
the  document  of  debt  does  not  now  appear,  and  which  there- 
fore mufl  be  prefumed  has  been  retired  by  the  principal  debt- 
or. However,  if  your  Lordlhips  (hall  think  it  at  all  neceffa- 
ry,  the  refpondent  is  willing  to  find  fufEcient  caution,  at  the 
fight  of  your  Lordfliips,  to  indemnify  the  petitioner  againfl 
any  claim  that  m«y  be  brought  againfl  him,  at  the  inftance 
of  Mr  Garden's  reprefentatives. 

Upon  the  whole,  the  refpondent  humbly  hopes,  that  your 
Lordfliips  will  have  no  difficulty  to  find,  that  the  refpondent 
is  intitled  to  the  balance  afcertained  by  the  Lord  Ordmary's 
interlocutor,  and  therefore  to  refufe  the  petition ;  and 
fuppofing  your  Lordfhips  were  of  opinion,  that  the  inter- 
locutor ought  to  be  altered,  yet  the  refpondent  is  humbly 
perfuaded,  that  your  Lordfliips  would,  notwithftanding, 
find  her  intitled  to  the  expences  awarded  by  your  interlocutor 
of  the  6th  February  laft,  becaufe  thefeexpences  have  been  in- 
curred by  the  vexatious  proceedings  of  the  petitioner's  having 
maintained  the  litigation,  for  more  than  Hx  years,  upon 
grounds  that  were  either  totally  irrelevant,  or  not  founded 
in  fadl,  and  which  indeed  appear  to  have  been  calculated  for 
no  other  purpofe  than  to  fpin  out  the  caufe. 

In  refpe5l  'whereof,  8cc. 

RO.    MAC  QUE  EN. 


/  March  lo.  1768. 

i 

Unto  the-  Right  Hotiourahk  the  Lormsf  Council  and  Seffion, 
T     H    B 

PETITION 

O     F    , 


James   Stitherlaud-Nlurray  of 
quire,  apparent  heir  of  the-|j| 
therland  of  Kinminity^ 


ne  and   Piilrojfie,    Ef- 
:eeafed  Alexander  Su- 


Hianbly  JJi€"d}eth, 

THAt"  Capt.  AJexander  Sutl^iand  of  Kinminity,  grandfa- 
ther to  the  Petitioner,  havijlg  contradted  fundry  debts  to 
a  very  confiderable  amount',?  the  fame  were  purchafed  by 
his  reHdl  Elifabeth  Edward»;  who,  on  the.aift  February^ 
171 8,  entered  into  a  contrad:  with  me  feveral  creditors,  by  which- 
'they  became  bound  to  aflign  and  difp^rtite  their  debts  to  her  ;  and  par- 
ticularly Patrick,  thereafter  Sir  Patriti,!^  Strachan  of  Glenkindy,  be- 
came bound  to  aflign  to  her  the  fum  Hf  L.  1 4582  due  to  him  by  thet 
faid  Capt.  Alexander  Sutherland  by  bt5nds  :  and,  on  the  other  part, 
Ihe  became  bound  to  pay  to  the  creditors  the  fum  of  L.  16,000 
Scots,  ta.-be  divided  among   them  i?|  proportion  to  their  refpeftive 

That,  in  confequence  of  this  coiltradl,  Elifabeth  Edwards  paid 
the  moft  of  the  creditors,  and  took  ^flignations  to  their  debts  :  and 
particularly  it  would  appear,  that  :^  made  a  partial  payment  to  Sir 
PatrickStrachan.  For,  on  the  4th. cjf>Auguft  1722,  fhe,  on  aeon. 
Veyance  to  his  debt  agairrft  KinminiJ!^,  granted  an  obligation  to  him 
for  the  fum  of  L.  8338  :  17  :  4  Scits,  deducing  therefrom  L.  271, 
15  s.  6  d.  Sterling,  paid  in  part  o|]Sir  Patrick's  proportion  of  the 

L.    16,000.  ^  ;^- 

That  the  widow,  baving  in  thi§.  manner  acquired  right  to  her 

Ai  buftand 

■Sl 
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ifband  Kinminity's  debts  to  a  very  confidcrable  extent,  did,  on 
ihe  9th  of  July  1725,  lead  an  adjudication  of  his  eltate,  for  no  lefs 
a  fum  than  L.  43,160  :  6  :  8  Scots;  and  acquired  right  to  another 
adjudication  againft  him,  led  by  Grant  of  Aclioynany,  for  the  accu- 
mulate fum  of  L.  3 1 1 6  Scots. 

That,  on  the  14th  day  of  "January  1726,  the  faid  Mrs  Elifabcth 
F.duards  entered  into  a  contradl  of  marriagf  with  Sir  Kenneth  Mac- 
kenzie of  Granville  ;  by  which  the  became  bouiul  to  difpone  to  him, 
in  contemplation  of  the  marriage,  the  adjudications  before  nien- 
tiojicd  arttding  the  eltate  of  Kinminity,  and  ccrtiin  other  fubjcds 
therein  recited,  with  the  burden  ol  L.  568,  5  s.  Sterling,  contain- 
ed in  a  lift  of  debts  contradled  by  her,  in  purchafing  the  forefaid 
debts  atfedting  the  ell:ate  of  Kinminity.  And,  in  implement  of  this 
marriage-contrad,  Ihe  did  accordingly  difpone  to  her  fccond  huf- 
band,  Sir  Kenneth,  the  forefaid  adjudications,  conform  to  difpofi- 
tion  dated  the  28th  day  of  September  1  727.  Of  which  contrad  and 
difpofition  a  copv  is  hercwith-pvoduccd  ;   and  butii  arc  regillrate. 

i'hat  Sir  Kenneth  having  infifted  in  a  procefs  of  mails  and  duties 
upon  thcfc  adjudications,  alubmilfion  was  entered  into  between 
him  and  tlie  deceaicd  Alexander  Sutherland  of  Kinminity,  (the  peti- 
titioncr's  father),  of  Sir  Kenneth's  wiiole  claims  on  the  adjudica- 
tions before  mentioned  ;  upoiiuwhich  there  was  a  decrcct-arbitral 
pronounced  in  the  1728,  finding  Kinminity  liable  to  Sir  Kenneth  in 
L.  20,000  Scots,  in  full  of  ali-the  debts  purchafcd  by  his  lady;  of 
which  that  purchafed  from  Glcnkindy  was  a  part ;  and  the  decreets 
of  adjudications,  and  dccreet-arbitral,  are  in  procefs. 

It  appears,  that  Sir  Kenneth  paid  none  ot  the  debts  due  by  his 
lady  ;  and  he  having  died  foon  after  his  marriage,  they  were  e- 
qually  ill  paid  by  his  brother  a*ui  heir  Sir  George  Mackenzie.  For, 
in  the  years  172''),  28,  30,  and  1731,  there  were  fundry  arrefl- 
ments  uftd  in  Kinminity  s  hands  by  Sir  Kenneth  and  his  lady's  cre- 
ditors, and  particularly  by  fcveral  ot  the  creditors  from  whom 
his  lady  had  purchafed  the  debts  affecting  Kinminity,  and  taken  her 
fccurity.  And  feveral  of  thcfc  creditors  having,  in  the  year  1730, 
raifed  iundry  proceffcs  of  forthcoming,  in  this  court,  agairrll  Kin- 
minity as  debtor  to  Sir  George,  he  was  obliged  to  bring  a  procefs 
of  multi[>le-poinding,  in  the  year  1731,  againft  Sir  George  and 
his  creditors.  In  which  fundries  produced  their  interefl,  found- 
ed upon  bonds,  bills,  or  obligations  granted  by  Mrs  Klifiibeih  Ed- 
wards;    and   which  Sir  KcniitKh,  and  Sir  George  his   heir  were 

bound 


Jn  this  fame   proceA  of  „,   k>  t  ^^  creditor  tn  q,V  r> 

produced  an  inteS  .c       ^^."'"^^^P^e-poindinff  Kinm  ^^"''^ 

ecf  by  EJiTaberh  p!.    ^'.'^'"^'^^^o'-  to  Sir  George    JT-'^'^^'^fy  himfe 

acquired  riaht  hv  P""*^^  ^7  her  m  the  1722  •  tlu    u      ,    '7'' 

duced  an  intereft     Ar,^  ''""am  Garden,  writer  in  P^"  u       , 
^ent  queftion   rh.     f      "'  '^''  ^"^^^^^  is  the  fn.n/.  ^"^"^^'^^  P'-^ 

luck   fn  ^^ V  "^^P^f^-clerk ;  and  whicK  th/      •  •     '^  '^  ^^e  bands 
"  «r  in  Edinb,,™!,    '  'T'**  P'''^""''  by  Willi,„  r    , 
IP]'"''. «''  his  creditors.    ^'°'»  **''  George  Mackenzie  of  Cro 

"  the  h..?       '[^^^'"'  dated  4th  Au^n/?       "''"'"^*>^'  '°  fhefaid 

■■  ,^  V*  '^"  '^"' '"  '^'"^"- -V™r  "rs  :- 

^^*^,f J5^ri"^:.^^''-"^'-^*'here„po„,  w..o„e  execution. 

f^r  twelve  otheTcr:!-:^  '°  ^ate^particularly  the  interef^        . 
copies  of  arrefh^"''''  ^«  appears   from  7jf  '"^^^^^  Produced 
enoufhforf^         "i''"^^^handsof    hepi     U         ,^"ventaries    and 

A   2  '^'"^   Alexander  Su- 

"    therlnnrl 
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..  William  Garden  of  the,  ^.""?;^  .^-  7\°^J^3  /g.^  ^^^^.^^ 

..  ing  of  the  P^of  7°"/^^^^     f,;^,.h  thc^       Wniiam  Gardeu 
.   Strachan  of  G^^^^^}^'^1'^^^^^^^^^  i6,oo« 

by, he  .-.me  <t="J%M^  C"'g  "  ^^^ Z;^';;..!,,  having  .hereafter 

eonc  into  diforder,  a  ranking  oi  i  George's  intc- 

file  of  his  eftate  :  In  <h=  ^^  ,f , ^-^.^  f  'd^  ?^  ^  ,^^^^ 

reft  was  produced,  »"'','"S/'P. '  "^'„„.  „hitril.  But  the  agent 
fum  ariflng  due  upon  the  f»'='"f,'^f5"Vaid  decreet  of  preference, 
i„  .he  ranking  havrng  recovered  A     -f^^^^,,.^,   J 

f^'rtc^df' Ae  faSe'^s  dedS  fron,  the  funr  for  .Inch  ..r  George  s 
reprefentatives  flood  at  hrft  ranked  „,„aed,  and  the  ciVate 

Vhat  after  the  decreet  of  ""'''■^S^";\j^''t,l  to  the  late  Lord 
fold  at  a  very  high  F'".  ^  rem.    was  n    d^,  M        ^^^^  ^ 

rSrfr  of  trtn^td  S;^ng  any  difputcs  that  nright  ante 

previous  thereto.  .  -      panicvilarlv  ancnt   the 

,  ^^?:';;^:?h"[^G^or7M;ctt•;ie■r•re'prefentatives.    and    to 

"^rFt"h..rit:'':n'^h,s'^f.ort,  reft    a«l   ,0   L.  ,030:  ,.  :  .0. 

bearing  "-^-<y^^'V^X:^^I^^^'^o''  ^toncficU  Or- 
di  a"r/""for'r  V 'I't  ont  purrirLer  of  the  cfta.e,  for  payment 

'of", hf;  funa ,  wh,ch  «"  .]>-■  Vj- :-.j:rr''cprefen.ed  againft 

,hiTrrr!;n,'Tr.Tttt[rt;:.°'»-vin.n.^ 

fum  for  wh,ch  M:,^"^j;,f„^„,,.,u  draught  by  th-  late  K- 

::;•  :!^';he'K:; '!;:  ;a::u'of  wi,iia,n  oarde„, ,.  m,  8.=..,- 
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fon  of  Momgreenan,  dated   ,4th  February  ,,„    f„  ,    .„  o, 
I'ng,  from  which  itis  natural  to  prefume    thJA^u^^'-' 
priymentof  the  L.  7^0  Scots  for  whirWHIkmrf/n"^'  ™'" 
ferred  ■„  the  ,734,  as  faid  is.  And  this  preTultTon  :,trft  ''"=■ 

biyjhe  principal  dircharfe^orrL.V^ol'L'f/a^'  "''"=''™''- 
.n^wers^efore  your'lVrdJhrro'Te^.:*  Orce^b^'e'rViif-  ?''■ 

ItS'hiririocr.'; '°"-  ^°"^"''«>-'p=  ^^:^J^ 

'•  In&Zl  Aelt'rd  o;t''he"r-  "'V'^=  ^"'■""^^  -^  ''--g 

L?.r.rd;-f^'iiet^;-i°^-B? 

modify  theexpe'lKe  .0  I     a?        '  ^°"  ^"''*'P^  ™-=  P'=^M  to 

JfhumbiPpXds'.^';^ "::''?  *=f  "i'^™'"^  <'^>'=  -=  =<»?- 

again  under  yZ  Lordih  n    r^    ^      J  ^°' l""" '°  ''""S  *'»  ""& 
ly  fatfsfy  your  Lordlhir, r^h  TT-''    ''?""'^'  '""''  ^e  can  inftant- 
reprefenuC  if  the  f^'.  tit.  '"'f'?™'"  P'-<"^«d»  on  a  mif- 
Kim  within  thefe  four  Javs    S       ^l  '  '^^"m  evidence  recovered  by 
lity  of  dtfputt    hat  Wi  Ikm  r'n     ."  f^'°'"^  ''=-'°"<'  "  Poffibi-     * 
ki"dy,  w^s  orig  nal  y  du     by  E  if  k!,;;'™'  ^V"''«"7  ''^  °'"- 
kySir  Kenneth  an^  Sir  r^     ^  J^i    ,    *  Edwards,  and  thereafter 
to  Kinmin"  ;™ '^,t  r^Gt-f ,  Mackenzies. .  who  became  credito 
noon-day,    IC  vour^r  o'rHn     "'""^['  "  "  "»  '^'"t  "'  the  fun  at 
wrong  i^^f„^°",^°'^n>'f  -terlocutor  proceeded   upon    a 

within  thefe  few  days    tha'^,-"'l,"  "°u''""  "''''  •"  *=»•  '"" 

.t;st;fw^,fS"E^£^^^^^^^ 

^oUteanhou?.  as  th"el^o:tt^-1h*^u:£r^m^:ShT 


\\ 
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particular  circumftances  of  the  cafe,   with  the  fortunate  new  dif- 
covery,  will  no  doubt  plead  in  his  favour. 

May  it  therefore  pleafe  your  LorHJInps,  to  alter  your  former  inter' 
locutors,  in  regard  that  they  proceed  upon  the  fuppojition  that  any 
claim  Wilitaiu  Garden  bad,  icas  upon  Sir  Patrick  Stracban's 
debt,  and  not  upon  Sir  George  Mackenzie' s ;  as  that  fuppojition 
is,  not  only  hy  the  above  recital  of  jaBs,  but  by  a  dfcoxery  made 
ivithin  thefe  four  days,  undeniably  proved  to  be  a  mijlake  in  point 
of  fa£l ;  and  as  that  claim  is  fJ^'wn  to  have  been  upon  Sir 
George  Mackenzie's  debt  againfi  Kinminity,  and  not  upon  Sir 
Patrick  Stracban's :  and  to  find,  that  the  above-mentioned  funi, 
for  which  lyUliam  Garden  U'as  preferred,  falls  to  be  deduced  from 
the  debt  claimed  by  Lady  Mackenzie,  as  on  the  \i.th  'January 
1234,  the  date  of  W^illiam  Gardeti' s  decreet  ;  and  that  warrant 
can  only  be  granted  to  her  for  payment,  out  of  the  price  f  the  e- 
Jlate  of  Kinminity,  of  the  balance  of  f aid  debt  (f  any),  after 
deduSIion  as  aforefaid. 

According  to  Juftice,  ^c. 

JAMES    BOS  WELL. 

T  Andreiv  Sutbierland,  clerk  to  William  Sutherland  writer  in  Edin- 
■■■  burgh,  doer  for  the  petitioner,  did  intimate  xo  fohn  Frafer  wri- 
ter to  the  fignet,  duer  for  the  before- mentioned  Lady  Mackenzie, 
that  thib  petition  was  to  be  boxed  this  day,  and  moved  by  the 
Lords  to-morrow.  This  I  did,  by  delivering  to  him  a  prmted 
copy  of  the  fdid  petition,  with  a  note  of  intimation  thereon,  be- 
tween the  hourb  of  ten  and  twelve  of  thit;  i  oth  day  of  March. 
1768,  before  thefe  witnefTes,  James  Mitchell  and  Robert  Randall, 
botli  apprentice:^  lu  John  Reid  printer  in  Edinburgh. 


^  ■  3  >-  MAY    2,    17^8. 

I  N  F  O  R  M  A  T  I 

FOR 

Robert  Geddie  junior,  Merchant  in  &- 
par  in  Fife,  and  Robert  Mackin- 
tosh, Efquire,  Advocate, 

against 
George  Dempster,  Efq ;  of  Dnnichen. 


B    "^HE  Diftrid  of  Burghs,    compofcd  of  the   Towns    of 

H  Perth,  Dundee,  St.  Andrews,  Cupar  in  Fife,  and  Forfar^ 

H  was  reprefented  in  the  laft  Parliament  of  Great  Britain 

'^  by  Mr.  Dempjier  of  Dunichen. 

•Mr.  MackintoPj  had  a  Connedion  with   moft    of  thefe  Burghs, 

and,    in  fome  of  them   a  confiderable   Intereft  ;     and,    being   de- 

firous  to  ferve  his  Country  in    Parhament,  he  declared  himielf  a 

Candidate  in  the  End  of  laft  Summer. 

This  Declaration  alarmed  Mr.  Devipfcer,  and  the  Progrefs  which 
he  faw  his  Opponent  making  in  the  Burghs,  induced  him  raflily 
to  refolve  upon  Meafures  in  fupport  of  his  Intereft,  which,  it  is 
hoped,  he  never  would  have  reforted  to,  had  not  his  Eagernefs 
prevented  him  from  coolly  reflecting  how  improper  and  uncon- 
Ititutional  a  Part  he  was  about  to  aft. 

In  what  Manner  Mr.  Dempjier  proceeded  in  the  other  Burghs, 
it  is  not  bnjus  loci  to  enquire  ;  it  is  his  Conducfl  in  the  Town  of 
Cupar  alone  to  which  the  prefent  Profecution  relates. 

Upon  his  Arrival  at  that  Town,  he  immediately  difcovered, 
that,  without  having  Recourfe  to  Bribery  and  Corruption,  he 
could  have  no  Expectation  of  procuring  the  Voice  of  the  Buryh 
in  his  favour,-or  of  introducing  into  the  Magiftracy  and  Council, 

A  at 


at  tKc  laft  annual  Michaelmas  Election,  fuch  a  Set  of  ATig'iflratcs 
and  Co'inCellors  for  tlie  prefcnt  Year,  as  would  fccurtf  to  hun  a  Ma- 
jority of  Votes  in  the  Election  of  the  Delegate  to  be  appointed  by 
liie  Burgh  for  choollng  a  Burgels  to  reprdcnt  the  Diibid  in  the 
next  eni'uing  Parliament,  he  therefore  relblved  to  relbrt  to  this  Me- 
thod of  Solicitation,  and  his  Offers  were  lb  Iiigh  as  to  have  InHu- 
ence  upon  (cveral  Members  of  the  C^ouncil,  though  others,  who 
were  polFeired  of  more  Virtue,  refilled  every  Attempt  that  was 
made  to  corrupt  them. 

Although  Nlr.  Dempfter  endeavoured  to  conceal,  as  much  as 
poflible,  the  illegal  Practices  which  he  was  thus  carrying  on,  they 
\vere  too  general  to  remain  fecret,  the  Conlcquence  wlicreof  was, 
that,  upon  an  Application  to  the  Sherifl'of  the  County,  a  War- 
rant of  Commitment  was  granted  againtt  him,  and  he  was  obliged 
to  find  Bail  to  Hand  Trial  for  his  Olfences. 

Mr.  CeJJie  was,  at  that  Time,  eldcfl  Baillie  of  tlie  Burgh,  and, 
as  he  confidered  it  to  be  his  Duty  to  protect  its  Freedom  ai:d  Inde- 
pendcncv,  and  to  fecure  the  Morals  of  its  Inliabitants  from  being 
corrupted  from  fuch  Practices  in  Time  coming,  he  early  relblved 
to  bring  Mr.  Danpjler  to  publick  Juilice;  and  Mr.  MacUnto/bf 
who  was  chofen  a  Counfellor  at  the  lait  MichMlmas  Election,  and 
was  put  upon  the  Leet  for  being  Provoll,  heartily  concurred  with 
him  in  the  intended  Profecution. 

Criminal  Letters  were  accordingly  raifed  at  the  Inflance  of  Mr. 
CcdJk  and  Mr.  Macknito/Jj,  with  the  Concourfe  of  his  Majefty's 
Advocate,  and  .were  executed  againll  Mr.  DcmpjJcr  upon  the  21  It 
of  No'vciiibcr  lart. 

It  was  natural  to  cxpc(ft  that  Mr.  Dcmpflcr^  had  he  been  con- 
fcious  of  his  lm»occnce,  would  have  Ibught  the  earliclt  Ojiportu- 
nity  of  jullifying  himfelf,  but,  inllead  of  iloing  lb,  he  thought 
proper  to  jircfer  a  Petition  to  the  Court,  upon  the  26th  oi  K 0-0 em- 
ber, in  which,  after  infilling  that  his  Privilege  as  a  Member  of 
Farliamcnt  exempted  liiin  from  the  Necelfity  of  granting  Bail  to 
(land  Trial,  he  prayed  your  Lordlhips  to  fill  all  further  Proceed- 
ings upon  the  Criminal  Letters  railed  againll  him  during  the  Sef- 
fion  of  Parliament,  that  he  might  not  be  further  molcllcd  or  hin- 
dered in  the  Attendance  of  hit.  Duty  in  I'arliament,  and  that  ihc 
Trivileges  of  that  moll  Honourable  Ilouie,  whereof  he  was  a  Mem 
ber,  uui^hc  uot  be  violated  or  inhinged  ui  iiis  Pcriba. 

Upoa 
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Upon  this  Petition  your  LorcHhips  were  pleafed  to  pronounce 
the  following  Deliverance  on  the  26th  of  November  lall  :  "  The 
"  Lords  Juftice  Clerk  and  Commiffioners  of  Juificiary  having  con- 
*'  fidered  the  foregoing  Petition,  they  appoint  the  fame  to  be  inti- 
"  mated  to  Robert  Gedd'ie  and  Mr.  Robert  Mackintojlj,  the  two 
"  Complainers,  pientioned  in  the  foregoing  Petition,  or  either  of 
*'  them,  or  to  their  known  Council  or  Agent,  by  delivering  an  ex- 
*'  a<5t  Copy  of  the  faid  Petition,  and  this  Deliverance  thereon,  to  the 
"  laid  Parties,  Council,  or  Agent,  and  ordain  them  to  put  in  their 
"  Anfwers  thereto  within  forty-eight  Hours  after  fuch  Service,  with 
*'  Certification." 

In  obedience  to  this  Appointment,  Anfwers  were  put  in  by  the 
Profecutors,  and,  upon  advifing  Petition  and  Anfwers,  and  hear- 
ing Council  upon  the  Qiieftion  of  Privilege,  your  Lordihips  were 
pleafed,  upon  the  7th  of  December  laft,  to  pronounce  an  Interlo- 
cutor in  the  following  Terms  :  The  Lords  Juftice  Clerk,  and  Com- 
"  miffioners  of  Jufliciary,  find,  that  this  Court  can  ifTue  no  War- 
"  rant  for  apprehending  the  Perfon  of  George  Dempjler,  Efq;  Meni- 
"  ber  of  Parliament,  nor  for  compelling  him  to  find  Bail  to  ap- 
"  pear  and  ftand  Trial  upon  the  Criminal  Letters  mentioned  in 
•'  the  faid  Petition,  during  the  fitting  of  Parliament,  or  within  the 
"  Time  of  Privilege,  and  therefore  declare  they  will  adjourn  the 
"  Diet  of  the  faid  Criminal  Letters,  from  time  to  time,  during  the 
"  Continuance  of  faid  Privilege." 

And,  of  the  fame  Date,  your  Lordfliips  pronounced  another  In- 
terlocutor, in  the  following  Terms  :  "  The  Lords  Juftice  Clerk,  and 
"  Commiflioners  of  Jufticiary,  having  confidered  the  foregoing 
*'  Refolution  of  Court,  continue  the  Diet  at  the  Inftance  of  Ro- 
*'  bert  Geddie,  and  Mr.  Robert  MackintoJJ}  Advocate,  with  Confent: 
"  of  his  Majefty's  Advocate,  againft  George  Dempjler  of  Dunicbertj 
"  Efq;  Advocate,  till  the  fecond  Monday  of  March  next  to  come, 
''  and  ordain  Parties,  Aflizers,  Witneffes,  and  all  concerned,  then 
"  to  attend,  each  under  the  Pains  of  Law." 

Againft  thefe  Interlocutors,  and  another  Interlocutor  of  14th  De- 
cember, not  neceflary  to  be  here  ftated,  the  Profecutors  entered  an 
Appeal  to  the  Houfe  of  Lords,  and,  upon  the  -jxhoi  March  laft,  that 
Right  Honourable  Houfe  pronounced  the  following  Judgment  : 
Upon  Report  from  the  Lords  Committees,  to  whom  it  wp.s  re- 
"  ferred  to  confider,  whether  the  Appeal,  wherein  Robert  Geddie 
"  junior.  Merchant,  and  Robert  Mackintojly,  are  Appellants,  and 
♦'  George  Dempjler^  Efqj  and  Chriji'ianm  Adam/on,  are  Reipondenrs  j 
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"  being  an  Appeal  from  two  Interlocurors  of  tlie  Court  of  Jnfticla- 
"  ry  in  EJtnhnr^\b,  of  the  7th  of  December  1767,  and  alio  another 
"  Interlocutor  of  the  faid  Court  of  the  14th  oi  December  1767,  he 
"  properly  brought  :  It  is  ordered  by  the  Lords  Spiritual  and 
"  Temporal  in  Parliament  airembled,  that  the  Petitioners  do,  by 
"  themli-'lves  or  Agents,  attend  the  Court  of  jnlliciary  on  Mon.Liy 
*'  next,  being  the  Day  to  wliich  the  Diet  is  continued  by  their  fe- 
"  cond  Interlocutor,  bearing  Date  the  7th  Dccai.ber  lall  ;  and,  in 
"  cafe  the  Declaration  in  their  firlt  Interlocutor,  bearing  Dare  the 
"  fame  Day,  llioukl  be  pleaded  as  a  Bar  to  the  due  Courfo  of  Juf- 
"  lice,  then,  that  the  Petitioners  do  apply  to  the  faid  Court,  to  re- 
"  confider  whether  they  were  authorifed  by  the  Common  or  Statute 
"  Law  of  the  Land,  to  take  Cognizance  of  the  Subject-matter, 
"  and  to  make  inch  Declaration.  And  it  is  further  ordered,  that 
"  the  laid  Court  be  at  liberty  to  proceed  notwithtlanding  the  lliid 
"  Appeal." 

The  Profecutors  accordingly  appeared  upon  the  faid  14th  of 
March  by  their  Council;  but  Nlr.  Dcmp/lcr  not  having  then  arriv- 
ed in  Scotlaml,  your  Lordihips  adjourned  the  Diet  till  FriJiiy  the 
iSth  of  the  lame  Month. 

Mr.  Dctiipjlcr  having  appeared  upon  that  Day,  the  Council  for 
the  Profecutors  moved  the  Court,  that  the  Criminal  Letters  might 
be  called,  and  the  Trial  proceed. 

lo  this  Mr.  Dcvipftcr  anfwcred,  "  That  in  moving  a  Plea  of  Pri- 
"  vilcgc,  he  h^d  never  any  other  Intention  but  that  he  might  not 
•'  be  obllrucled  in  his  Attendance  in  Parliament,  which  he  conli- 
"  deretl  as  a  Duty  fuperior  to  that  of  every  other  Kind  ;  that  this 
"  Realbn  had  ni'W  cealcd,  anil  thcretore,  although  it  was  hi.^  Opi- 
"  nion,  and  he  could  plead,  tliat  Privilege  of  Parliament  cxtcmled 
"  to  every  Cafe,  except  Treafon,  Pelony,  and  Ih  each  of  the  Peace, 
"  flill  lie  dill  not  defire  to  rell  upon  any  Inch  Defence,  hut  was 
"  willing  to  go  to  Trial,  in  fuch  Time  as  the  Court  ihould  direct, 
"  ha\!:)g  ilue  Confidcratiun  to  the  Cunvenieney  of  all  P.nueb  con- 
"  cerned." 

Upon  this  your  Lordlliips  pronounced  the  following  Interlocu- 
tor :  "  The  Lords  Jurtice  Clerk,  and  Lord'i  Commillioners  of  )uf- 
*•  ticiary,  having  confidcred  their  Interlocutor  of  the  7tii  oi  Dc- 
*•  ccnibct  lafl:,  with  the  Judgment  of  the  Hou(c  of  Peers  of  tlie  7th 
"  of  .V/,;/r/^  current  ;  and  what  is  l)efore  rej^rclcnted,  in  icT[)ect  the 
•'  Defender  dots  not  infill  on  his  Plea  of  I'ri\  ilege,  as  fudained  by 
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•'  faid  Interlocutor,  find  there  is  no  Place  m  this  Cafe  to  reconfider 
"  the  Ground  of  the  laid  Interlocutor;  but,  in  refped  of  the  faid 
•'  Judgment  of  the  Houfe  of  Peers,  they  declare  that  the  faid  In- 
•'  terlocutor  fhall  be  no  Precedent  to  any  future  Cafe  of  the  like 
*'  Nature,  and  that  the  Matter  fliall  be  open  to  the  Confideration 
"  of  the  Court  upon  any  fuch  future  Cafe,  in  the  fame  Manner  as 
"  if  the  faid  Interlocutor  had  not  paft," 

The  Criminal  Letters  were  then  read,  and  Mr.  Dempjler  having 
denied  the  Charge  therein  contained,  his  Council  reprelented,  that 
"  as  neither  Mr.  Robert  MackintofJj,  nor  Mr.  GedJie,  the  private 
*'  Profecutors,  were  prefent  in  Court,  nor  any  Certificate  nor  legal 
''  Evidence  given  of  their  being  unable,  by  Indifpofition,  to  ar- 
"  tend,  the  Diet  ought  to  be  deferted,  the  Pannel  being  precluded 
"  from  their  Oaths  of  Calumny,  which  he  had  a  juft  Title  to  dc- 
"  mand  in  this  Profecution  ;  and  that  iSih  December  1727,  the 
"  Diet  was  deferted  on  the  fame  Objection  againll  Campbell  ^wd 
*'  Eiving,  then  private  Profecutors." 

To  this  it  was  anfwered,  that  the  ObjecT;ion  ought  to  have  been 
moved  in  initio  litis  ;  that  it  was  underftood  that  the  Trial  was  noc 
to  proceed  at  that  Diet,  and  that,  againft  next  Diet,  if  the  Pannel 
pleafed,  he  might  have  the  Profecutors  Oath  of  Cahimny;  upon 
which  another  Interlocutor  was  pi"onounced  in  the  following  Terms: 
"  The  Lords  Juftice  Clerk,  and  Commiffioners  of  Jufticiary,  con- 
"  tinue  the  Diet  at  the  Inftance  of  Robert  Mackinto/h,  Efq;  and 
"  Robert  Geddie,  with  Concoarfe  of  his  Majefty's  Advocate,  againft 
"  George  DempJler,Y.i^q\t\]\  Mottday  next,  at  Twelve  o'Clock  at  Noon, 
"  in  this  Place,  and  ordain  the  Profecutors  then  to  attend  perfonal- 
"  ly  in  Court,  and  the  Pannel,  WitnelTes,  and  Affizers,  then  to  at- 
"  tend,  each  under  the  Pains  of  Law." 

The  Court  having  met  upon  Monday  the  21  ft,  in  terms  of  the  a- 
bove  Adjournment,  Mr.  Geddie  appeared,  and  offered  his  Oath  of 
Calumny  ;  but  it  was  again  moved  upon  the  Part  of  Mr.  Demp/ler, 
that  as  Mr.  MackintoJJj  had  not  appeared,  the  Diet,  in  fo  far  as  re- 
fpeded  him,  ought  to  be  deferted  ;  but  the  Reafons  of  Mr.  Mac- 
kintojjjs  Abfence  having  been  fet  forth  in  a  Petition,  your  Lord- 
fhips  pronounced  the  following  Interlocutor  :  "  The  Lords  Juftlce 

Clerk,  and  CommiiTioners  of  Jufticiary,  having;  confidered  the 
"  foregoing  Petition,  and  the  Motion  made  for  the  Pannel,  find 
"  there  is  fufhcient  Reafon  given  to  excule  Mr.  MackintoJJj'' s  Ab- 
•'  fence  at  this  Diet,  and  therefore  find  the  Trial  may  now  proceed ; 
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"  but  ordain  Mr.  Mickiii/o/Ij  to  appear  perfonally  in  Court  at  the 
*'  next  Diet,  to  which  this  Trial  Ihall  be  adjourned.'' 

Council  were  then  heard  upon  the  Competency  and  Relevancy  of 
the  Criminal  Letters,  upon  which  another  Interlocutor  was  pro- 
nounced, ot  the  fame  Date,  in  the  following  Terms  :  "  Parties  Pro- 
"  curators  being  hearil  at  great  Length,  the  Lords  Jullice  Clerk, 
"  and  Lords  Commillioncrs  of  Julliciary,  ordain  both  Parties  to 
"  give  in  to  the  Clerk  of  Court  Informations  upon  the  Debate,  the 
"  Profecutors  to  give  in  theirs  againll  the  lecond  Day  of  Mjy  next 
"  to  come,  and  the  Pannel  to  give  in  his  againlt  the  li^cond  Day 
"  of  June  next  to  come;  continue  the  Diet  againll  the  Pannel  till 
"  that  Time,  and  ordain  Parties,  Alllzers,  WitnclVes,  and  all  ton- 
*'  ccracd,  then  to  attend,  each  under  the  Pains  of  Law." 

In  obedience  to  this  Appointment,  the  prefent  Information  is 
humbly  oliered  upon  the  Part  of  the  Profecutors. 

Before  confidering  the  Arguments  which  were  maintained  upon 
the  Part  of  the  Pannel,  againlt  the  Competency  and  Relevancy  of 
the  Criminal  Letters,  it  will  not  be  improjier  to  Hate  Ihortly  to 
your  Loriilhips  the  SublLince  ami  general  Import  of  thelc  Let- 
ters. 

The  Major  Propofirion  is  cxprclfeil  in  the  following  Words  : 
"  That  whereas,  by  the  Laws  of  this  Realm,  every  A(5\  of  Bribery 
"  and  Corrupiion,  ami  particularly,  by  the  Laws  and  Conrtitution 
*'  of  this  Realm,  all  corrupt  and  illegal  Practices  in  the  Election 
"  of  Members  to  lerve  in  Parliament,  or  to  inlluence,  procure, 
"  or  bring  about  the  lame,  or  in  any  other  Lleiflion,  whereby  the 
"  lilciflion  of  a  Member  to  Parliament  may  be  influenced,  pro- 
"  cured,  or  brought  about  in  a  corrupt  Manner,  and  by  Means  of 
"  Bribery  and  Corruption,  or  the  corrupting,  or  attempting  to 
*'  corrupt,  direclly  or  indirectly,  by  any  CJift  or  Reward,  or  by 
"  any  Promife,  Agreement,  or  Security  for  any  Gift  or  Reward,  or 
••  by  any  Oiler  of  Money,  either  in  Specie,  or  in  Bank-notes  or 
"  BdU,  or  of  any  other  good  Deeds,  any  Perfon  or  Perfons,  to 
"  give  his  or  their  Vote  or  Votes,  or  to  forbear  to  give  his  or 
"  their  Vote  or  Votes  in  any  Lleclion  of  a  Member  to  fcrve  in 
'•  Parliament,  for  any  Burgh,  or  Dillri^ft  of  Burghs,  or  in  any 
"  Llccllon  of  a  Delegate  or  Commiilioner  from  any  Burgh,  to 
"  choofc  a  Member  of  Parliament  for  the  Dillricl  to  which  it  be- 
"  longs,  or  in  the  Klection  of  publick  Ollicers  and  Minilleis  of 
"  die  Law,  Miigillraccs  and  Rukrb,  who    arc    intrulled   with  the 
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*'  Adminiflratlon  of  Juftice,  and  verted  with  Power,  Authority, 
"  Jurifdidlion,  and  Government  over  their  Fcllow-fuhjeds,  efj-.c 
"  cially  Magiflrates  and  Counfellors  of  any  Royal  Burgh  ;  which 
"  Magillrates  and  Counfellors,  befide  their  other  legal  lowers,  Au- 
"  thority  and  Jurifdi(5lion,  by  Law  are  intitled  to  vote  in  the  F.le- 
*'  dl:ion  of  the  Delegate  or  Commiffioner  for  the  Burgh,  for  chu- 
"  fing  the  IVIember  to  Parliament,  who  reprefents  ciie  Burgh,  ARE 
"  Crimes  of  a  heinous  Nature,  and  feverely  puniihable,  the  more 
"  efpecially,  when  fuch  Ad;s  of  Bribery  and  Corruption,  or  At- 
"  tempts  to  bribe  and  corrupt,  are  practifed  and  committed  by  a 
"  Member  of  Parliament,  whofe  Duty  it  is,  in  a  particular  Man- 
"  ner,  to  difcourage  and  difcountenance  all  fuch  illegal  Practices." 
The  Minor  Propofition,  in  which  the  particular  Fads  offered  to 
be  proved  are  contained,  fets  forth,  that  the  faid  George  Dempftcr^ 
Efq;  after  declaring  himfelf  a  Candidate  to  reprefent  the  Dillridl; 
of  which  the  Burgh  of  Coupar  in  Fife  is  one,  in  the  next  Parliament 
Gi  Great  Britain,  "  did,  by  himfelf,  or  by  others  employed  by  him, 
"  corrupt,  or  attempt  to  corrupt,  by  Gifts  or  Rewards,  or  by  Pro- 
"  mifes,  Agreements,  or  Securities,  for  Gifts  or  Rewards,  a  Num- 
"  ber  of  the  Members  of  the  Town-co  mcd  of  the  faid  Burgh  of 
"  Cupar  in  Fife,  eledled  at  the  annual  Mcbaelmas  Eleclion  in  the 
"  Year  of  our  Lord  1766,  who  were  the  Elecftors,  or  had  a  Voicfe 
"  in  the  Nomination  and  Eletlion  of  the  Counfellors  and  Magr- 
"  flrates  for  the  prefent  Year,  fvom  Michaelmas  i76j  to  Michaebnas 
^'  1768,  and  of  the  Deacons  of  Trade  in  the  faid  Burgh,  elecffed 
*'  at  the  laft  annual  Eledlion,  who  thereby  came  to  have  a  Voice 
"  in  the  Eleiflion  of  the  Magiftrates  for  the  preient  Year,  to  elect 
"  or  appoint  particular  Perfons  into  the  Oilices  of  Magiftrates  and- 
*'  Counfellors  of  the  faid  Burgh  of  Cupar  in  Fife,  for  the  prefent 
"  Year,  or  to  elcft  or  appoint  into  the  faid  OfEces  fuch  Perfons  a/s 
*'  he  defired,  or  were,  or  as  he  thought,  were,  devoted  to  his  In- 
"  tereft,  or  would  ferve  his  Views,  and  not  to  name  or  appoint 
"  particular  Perfons,  becaufe  they  were  not,  or  he  thought  they 
"  were  not,  devoted  to  his  Intcreft,  and  would  not  ferve  his  Views; 
"  and  alfo,  by  the  like  unconilitutional  Means,  corrupted,  or  at- 
"  tempted  to  corrupt,  feveral  of  the  Perfons  who  he  imagined 
**  would  be  named  Counfellors  for  the  prefent  Year,  to  give  their 
"  Votes  for  the  fame  Set  of  Magiftrates  ;  and  likeways,  by  tlie 
"  fame  Gifts,  or  Rewards,  or  Promifes.  Agreements,  or  Securities- 
"  for   Gifts  or  Rewards,    did  corrupt,   or  ende.ivour  to  corruur, - 
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"  Numbers  of  the  Members  of  the  Council  for  the  prcfent  Year, 
'•  to  give  him  tlieir  Intcrcfl  in  tlic  Clioice  ol'  the  ('ommillioner  or 
"  Delcp;ate  to  be  appointed  by  the  iaid  Burgh  of  Ciipnr  in  Fife, 
"  for  the  elecling  a  Member  of  Parhamcnt  for  the  liiid  Dillrid, 
"  in  any  Klectlon  that  might  occur  during  their  Continuance  in 
"  Councih"  It  then  proceeds  more  particularly  to  mention  a 
Number  of  diUlTcnt  Pcrfons  alledgcd  to  have  been  corrupted,  or 
to  have  been  attempted  to  be  corrupted,  by  Mr.  Dcvipjlcr,  or  other 
Terfons  employed  by  him,  for  the  Purpoles  aforefiid ;  and  men- 
tions a  Number  of  particular  Circinnitances  relative  to  fome  of 
the  Perions  fo  named  \  after  which  it  concludes  \yith  the  follow- 
ing Wonls:  "  At  leaR,  the  laid  Gcorre  Dcmpjier  above  complained 
•'  upon,  is  guilty,  Ac^or,  Art  and  I'art  of  the  Crimes  of  Bribery 
"  and  Corruiition  before  mentioned,  or  of  Attempts  to  bribe  and 
"  corrupt,  and  of  the  illegal  and  corrupt  rra(fticcs  before  mention- 
"  ed,  for  the  Ends  and  I'urpofes  before  written." 

Such  being  the  Nature  of  the  Major  and  Minor  Propoficions, 
the  Criminal  Letters  conclude  as  follows:  "  All  which  Facls,  or  Part 
*'  thereof,  or  that  he,  the  hiid  Gionre  Dctupficr,  is  Art  and  I'art  of 
"  all,  or  one  or  other  of  the  foreHiid  Crimes,  being  found  proven 
*'  by  the  Verdiifl  of  an  Alli/e,  before  our  Lords  Juitice  General, 
"  luilice-Clerk,  and  Commillioners  of  Judiciary,  in  a  Court  of 
"  judiciary  to  be  held  by  them,  within  the  Criminal  Court-houfe 
"  o^  Ediubiirgh^  upon  the  7th  Day  of  Dccevibcr  next  to  come,  he,  the 
"  i'aid  Gcori^e  Daupftcr,  ought  to  be  punilhed  with  the  Pains  of 
"  Law,  to  thelixample  and  Terror  of  others  to  commit  the  like  in 
"  Time  coming." 

"ihe  above  general  Account  of  the  Criminal  Letters  being  pre- 
miled,  the  Proiccutors  now  jirocced  to  confider  the  feveral  Dclcnces 
that  were  maintained  upon  the  Part  of  the  Pannel  at  the  Pleading. 
The  jhjl  of  thole  Defences  was,  that  the  Libel  was  not  compe- 
tent, in  rcfpetf^  it  was  not  laid  upon  any  particular  Statute,  but 
upon  the  Common  Law,  and  that  the  Crime  of  Bribery  was  un- 
known in  the  Common  Law  of  this  Country  :  Anil,  in  Support 
of  the  lad  Branch  of  this  Defence,  Reference  was  made  to  Sir 
George  h\ackcnz'tc\  Criminals,  p.  174,  where  he  mentions  feveral 
Crimes  punilhed  amongd  \\\fi  Roitums^  which  he  fuj^poles  not  to  be 
directly  in  ule  in  this  ('ountry  ;  and  the  Proiccutors  were  called 
upon  to  produce  one  ladaucc  of  a  Trial  brought  before  the  Court 
fur  this  Crime. 
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But,  In  anAver  to  this,  it  may  be,  in  the  Jirjl  place,  obferved, 
That  as  feveral  Statutes  have  pafled,  infliding  particular  Penalties 
and  Punilhraents  upon  thofe  who  are  guilty  ot  Corruption  in  Mat- 
ters of  Eledlion,  the  Libel  muft  be  competent,  in  fo  tar  as  it  is  ap- 
licable  to  thefe  Statutes. 

It  was  indeed  maintained,  upon  the  part  of  the  Pannel,  that  no 
Indi(fl:ment  can  be  laid  upon  a  Statute,  without  libelling  the  Sta- 
tute itfelf ;  but  this  is  a  Do(5lrine  to  which  the  Profecutors  can  by 
no  means  affent.  Statutes  are  Part  of  the  Law  of  the  Realm  ; 
and,  of  confequence,  a  Libel  that  charges  a  certain  Adl  or  Deed 
to  be  a  Crime  by  the  Laws  of  the  Realm,  mull;  be  competent, 
whether  fuch  AeT:  or  Deed  is  underftood  to  be  of  a  criminal  Nature 
by  the  Common  Law,  eftablilhed  by  a  Tradl  of  Decifions,  and  in- 
veterate Confuetude,  or  by  a  particular  Statute,  infliding  a  parti- 
cular Puniihment. 

To  illuftrate  this  Pofition  feems  altogether  unnecefTary.  Many 
A(fl:s  of  Parliament  have  pafTed  with  regard  to  the  Crime  of  Theft, 
but  few  or  no  Indidlments  are  to  be  met  with  that  libel  any  of 
thefe  Ads.  It  is  fufficient  that  they  mention  the  Ad  of  Theft  to 
be  a  Crime  by  the  Laws  of  the  Realm  in  general.  Many  other 
fimilar  Inftances  might  be  pointed  out,  were  it  necefTary  :  But  it 
will  be  fuiEcient  to  obferve,  that  the  Dodrine  here  pleaded  for  the 
Pannel  muft  refolve  into  this  abfurd  Propofition,  That  an  Ad  or 
Deed,  which  tends,  if  not  to  the  immediate  Subverfion,  at  leaft  to 
the  imminent  Danger  of  the  Conftitution,  and  againft  which  fe* 
vere  Sandions  and  Penalties  have  been  enaded  by  Statute,  is  not 
■a  Crime  by  the  Laws  of  the  Realm. 

There  is  indeed  one  Diftindion  betwixt  Libels  which  are  laid  up- 
on the  Laws  of  the  Realm  in  general,  and  thofe  which  are  exprelly 
laid  upon  particular  Statutes,  infliding  particular  Punifliments  ; 
but  this  Diftindion  afFeds  not  the  Competency  of  the  Libel,  but 
the  Power  and  Difcretion  of  the  Judges.  The  peculiar  Situation 
ot  the  Kingdom,  at  a  particular  Occalion,  may  render  it  necefTary 
for  the  Legiflature  to  enad  a  feverer  Puniihment  upon  thofe  who 
are  guilty  of  particular  Tranfgreflions,  than  what  fuch  Tranfgrei- 
fions  were  formerly  underllood  to  merit,  or  was  impofed  upon 
then:i  by  the  more  antient  Law.  In  fuch  Cafes,  a  Libel  may  be 
laid  either  upon  the  Laws  of  the  Realm  in  general,  or  upon  the 
particular  Statute,  infliding  the  fevere  Puniihment.  If  it  be  lai'd 
on  the  Statute,  the  Judges   will  be  bound  to  inliid  that  Punifh- 
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mcnt  which  the  Statute  enacts.  Ikit  if  it  be  laid  in  general  Terms, 
they  are  not  bound  to  exert  any  further  Severity  than  what  was 
undcrrtood  ro  be  the  proper  I'unilhmcnt  before  fuch  Statute  was 
enacled.  This  is  a  juil  Dillinclion,  founded  in  lleafon  and  Hu- 
manity ;  but,  to  fuppofe  that  the  Libel  is  not  competent,  bccaufe 
it  docs  not  recite  a  particular  Statute,  inflicting  a  particular  Punilh- 
mcnt,  fcems  to  be  not  a  little  abfurd. 

In  the  next  place,  the  Profecurors,  with  Submiflion,  apprehend, 
that  the  Facts  chargctl  in  the  criminal  Letters,  conllitute  a  Crime 
by  the  Common  Law  of  this  Countiy,  independent  of  the  parti- 
cular Statutes  that  have  latelv  been  enacted. 

The  Council  for  the  Panncl  were  anxious  to  confine  the  hlea  of 
the  Word  Common  Z-^Tf  within  very  narrow  Bounds,  as  if  nothing 
■was  to  be  thereby  undcrllood,  but  the  Cuflom  and  Pracftice  of 
the  Country,  eftablilhcd  by  Judgments  of  the  lupreme  Courts  ; 
and,  becaufe  no  Inllances  were  given,  upon  the  part  of  the  Profe- 
cutors,  of  Trials  of  this  kind  from  the  Books  of  Adjournal,  they 
haflily  concluded,  that  Bribing  was  not  a  Crime  at  Conimon 
Law. 

But  this  Argument  proves  too  much.  There  are  many  Crimes 
known  in  the  Law  of  this  Country,  and  to  which  fevere  Punilli- 
ments  are  annexetl,  that  arc  not  mentioned  in  any  Statute  wliat- 
cver.  They  have  indeed  been  frequently  the  Subject  of  Trials, 
and  the  Perfons  guilty  of  them  have  been  condemned.  But,  how 
came  the  lirlt  Perfon  that  was  tried  for  fuch  Crimes  to  be  con- 
demned ?  No  Statute  could  be  urged  againll  him ;  and,  if  the 
Pannel's  Doctrine  be  true,  it  was  equally  impoinble  to  alledgc, 
that  the  Tranrgreihon  laid  to  his  Charge  was  a  Crime  at  Common 
Law,  which,  according  to  his  Argument,  flippofes  a  Courfe  of 
Judgments  in  the  criminal  Court,  as  the  only  fucceJimcuin,  in 
Caliis  wdiere  there  is  no  pofitive  Statute. 

But  further,  the  Prolecutors  apprehend  thcmfclvcs  to  be  well 
intitlcd  to  maintain  that  the  Facts  charged  in  the  prelcnt  Libel  are 
criminal  by  the  Common  Law  of  this  Realm,  in  refpect  that  Bri- 
Ijery  was  a  (Irime  by  the  Law  of  the  Rdmaits,  which  in  fcvcral 
Acts  of  Parliament  is  admitted  to  be  the  Common  Law  of  the 
Kingdom,  and  which,  according  to  the  Writers  of  this  Country, 
both  Lawyers  and  Hiltorians,  is  acknowledged  to  be  our  Rule, 
where  our  own  Statutes  and  Cuftoms  are  filent  or  deficient.  SeC 
SLiis's  Annotations   upon  Rr^ium  Mijr^atcm,  1.  i.  c.  7.  vcr.  z.^ 


Crai^,  1.  I.  Dieg.  2. — LeJIte,  1.  I.  cap.  leg.  Scot. — Boet.  1.  5  hill. 
— Camer.  de  Scot.  do^r.  1.  2.  cap.  4. Nor  will  the  PafTage  quot- 
ed from  Sir  George  Mackenzie?,  Criminals  avail  the  Pannel ;  for  tha 
he  ranks  the  crimen  ambitus  amongft  thofe  which  are  not  diredly 
in  ufe  with  us,  which  was  extremely  natural,  confidering  how 
little  it  was  pradlifed  in  his  Days,  ycr,  in  the  latter  Part  of  his 
Obfervations,   he  plainly  fhows  it  to  be  his  Opinion  that  it  was  pu- 

nifhable  in  this  Country  as  well  as  amongft  the  Romans. His 

Words  are :  "  And  fmce  Commiflioners  for  Parliaments,  and  Ma- 
"  giftrates  of  Towns  arc  ftill  eledled  by  Plurality  of  Suffrages,  I 
"  fee  not  why  fuch  as  bribe  the  Eleiflors  may  not  be  liable  to  the 
"  fame  Accufatlon.  The  Punilhment  of  this  Crime  was  Deporta- 
"  tion,  which  was  much  like  our  Baniiliment.  And  in  the  leffer 
"  Towns  it  was  punilhed  by  a  Fine  of  a  hundred  Crowns,  and  In- 
"  famy.  And  fince  it  is  a  Kind  of  bribing,  I  think  it  fliould  be 
"  punifhed  with  us  as  fuch." 

That  Bribery  in  Matters  of  Eledion  was  a  Crime  prior  to  the 
Statutes  which  have  been  particularly  diredled  to  the  Prevention  of 
it,  is  likeways  clear  from  the  Preamble  of  the  A(fl  of  George  II. 
which  begins  with  the  following  Words:  "  Whereas  it  is  found  by 
'•  Experience,  that  the  Laws  already  in  being  have  not  been  fufE- 
"  cient  to  prevent  corrupt  and  illegal  Praiflices  in  the  Eledion  of 
"  Members  to  ferve  in  Parliament,  ^r. — Thefe  Words  plainly 
fhew  that  this  Statute  was  by  no  means  creative  of  a  new  Crime, 
formerly  vinknown  in  the  Law ;  and  that,  on  ths  contrary,  it  was 
only  enacted  to  give  a  new  Remedy,  by  inferring  certain  Penalties' 
and  Dlfqualifications,  and  making  it  in  E£fe(5l  the  Objedl:  of  a  Ci- 
vil Action  to  any  common  Informer. 

The  Council  for  the  Pannel  endeavoured  likeways  to  fupporc 
this  Plea  of  Incompetency  by  Analogy.  They  obferved,  that  no 
Profecution  lies  at  Common  Law  againfl  L^furers  or  Smugglers^ 
although  fuch  Perfons  may,  with  the  flri<fte(l:  Propriety  be  confi- 
dered  as  guilty  of  criminal  Acts. 

But,  with  refpecfl  to  Ufurers,  the  Council  for  the  Pannel  feem  to 
have  altogether  mifapprehended  the  Law.  It  appears  indeed,  that 
by  our  old  Law-,  Ufury  could  not  have  been  made  the  Foundation 
of  a  Profecution  during  the  Ufurer's  Life  ;  but,  in  cafe  he  repent- 
ed not  before  his  Death,  his  whole  moveable  Goods  and  Chattels 
were  forfeited  to  the  King,  and  his  Heirs  were  likeways  deprived" 
of  his   Heritage,    as   appears  from  the  Regiam  Majejhtem,    1.  2, 
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rap.  ?4. — Pcficies,  tlie  Statute  oi  James  VI.  Vav\.  il.  cap.  52. 
\N-hich  is  the  firft  Acl  ot'  Parliament  made  againfl  Ufurers,  ap- 
points them  to  be  punilhcd  conform  to  the  Laws  of  the  Reahii, 
which  llicws  that  a:  that  Time  it  was  underAoocl  to  be  a  Crime  at 
Common  Law. 

Korean  the  Pannel  avail  himfclf  In  the  fmalleO:  Degree,  of  the 
Declaration  made  by  the  juRices,  in  the  Cafe  oi  Hu^^h  Roxburgh, 
7ii{i7i\iet\hy  ^\r  George  Mackenzie,  in  his  Title  of  Ufiiry,  becaule, 
in  that  Cale,  the  Qaellion  was  not,  Whether  Ulury  was  puniili- 
able  as  a  Crime,  but  only,  whether  the  taking  more  Intercll  than 
01.  percent,  could  infer  Ufury,  as  the  Acl  1649.  by  which  In- 
tercll was  reduced  to  lb  low  a  Rate,  was  refcinded  after  the  Rello- 
ration. 

Ap-ain,  with  regard  to  Smuggling,  the  Profecutors  can,  by  no 
mcanii,  agree,  that  it  is  not  an  OH'ence,  even  at  Common  Law, 
and,  as  fuoh,  the  proper  Subject  of  a  criminal  Profccution,  though 
no  Cale  may  hitherto  have  occurred,  where  it  was  thought  expe- 
<lient  to  bring  fuch  Offenders  to  Trial,  ocherways  than  by  I'rofe- 
cutions  upon  the  Rcvenue-ibituccs,  for  Recovery  of  the  Forfeitures 
and  Penalties  thereby  inilicled  ;  it  is  a  Species  of  Theft,  whereby 
the  Oown  is  dcfrautled  of  its  jufl  Rights,  by  the  criminal  Act  of 
the  Perfon  guilty  ;  and  therefore,  as  every  other  OlFcnce  of  that 
Nature  committed  againfl  the  Statute  Law  of  this  Country,  and 
whereby  third  Parties  fulfer  Damage,  might  be  criminally  profe- 
cutetl ;  but,  be  that  as  it  will,  no  Argument  can  from  thence  pro- 
ceed bv  Analogy  to  the  Cafe  in  liand. 

Bribery,  in  Slatters  of  Klcction,  is  a  TranTgrell'ion  of  a  very 
clilllrcnt  Nature,  tending  not  only  to  corrupt  the  Morals  of  the 
People  in  general,  but  hkeways  dangerous  in  the  highcR  Degree 
to  the  Crf)nllitutiun  itlelf;  fur,  as  is  well  fiitl  by  an  eminent  Writer 
on  the  Criminal  Law  of  F.vglanJ :  "  Nothing  can  be  more  palpa- 
"  biy  prejudicial  to  the  Ciooil  of  the  Publick,  than  to  liave  Places 
*'  of  the  highcll  Concernment,  on  the  due  Kxecution  whereof  the 
"  Happinefs  of  both  King  and  People  doth  depentl,  difpofed  of, 
*'  not  to  thcfe  who  arc  molt  able  to  execute  them,  but  to  thofe  who 
"  are  moll  able  to  jiay  for  them  ;  nor,  can  any  thing  be  a  greater 
*'  Dilcouragcmcnt  to  Indudry  and  Virtue,  than  to  ice  thcfe  Places 
•'  ot  Truil  and  Honour,  which  ought  to  be  the  Rewards  of  thefe, 
"  who  l)y  their  Induflry  and  Diligence,  have  qualified  ihemlclves, 
•'  for  then),  conlerred  on  tiich,  \n  ho  have  no  other  Rcconmienda- 
'•  lion,    but   that  of  bcmg  the  Jjighcil  Bidder  ;  nciilicr   can  any 
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"  thing  be  a  greater  Temptation  to  OiEcers  to  abtife  their  Power 
"  by  Bribery  and  Extortion,  and  other  Ads  of  Injuftice,  than  the 
*'  Confideration  of  the  great  Expence  they  were  at  in  gaining 
*'  their  Places,  and  the  Neceflity  of  fome  times  draining  a  Point, 
"  to  make  their  Bargain  anfvver  their  Expedlation." 

It  was  further  argued  upon  the  Part  of  the  Pannel,  That,  as  the 
Statute  of  the  fecond  of  the  late  King,  impofing  Penalties  and 
Difqualifications  upon  thofe,  who  fhould  be  guilty  of  Corruption 
in  the  Eletflion  of  a  Member  of  Parliament,  was  extended  by  the 
Adl  of  the  1 6th  of  his  late  Majefty,  to  the  Election  of  Commif^ 
fioners  from  Burghs,  it  from  thence  appears,  that  Bribery,  in  the 
Election  of  Magiftrates  and  Counfellors,  was,  ex  propofilo,  o- 
mitted,  and  that,  on  that  account,  the  Criminal  Letters  are  alto- 
gether incompetent,  in  ib  far  as  they  charge  the  Pannel  to  have 
been  guilty  of  Bribery,  in  order  to  influence  the  laft  Michaelmas 
Ele<5l:ion. 

But  to  this  an  obvious  Anfwer  occurs,  viz.  that  the  Criminal 
Letters  are  not  laid  upon  thefe  Statutes  in  particular,  but  upon  the 
Laws  of  the  Realm  in  general ;  and,  if  Bribery  in  the  Election  of  a 
Commiffioner  or  Delegate  from  a  Burgh,  is  a  Crime  at  Common 
Law,  every  Aft  of  Bribery  committed  with  the  fame  View  mufl 
be  equally  criminal ;  and  it  is  particularly  charged  in  the  prefenc 
Cafe,  that  the  Bribery  committed  at  the  annual  billchdinas  EleiTlion, 
was  done,  with  the  view  of  fecuring  to  the  Pannel  a  Majority  of 
Votes  in  the  Election  of  a  Commiffioner  or  Delegate  to  be  chofen 
by  the  Burgh.  How  far  the  Objecftion  might  go,  had  the  Crimi- 
nal Letters  been  laid  upon  the  Statutes  only,  it  is  not  hujus  loci  to 
enquire. 

The  next  Defence  ftated  for  the  Pannel  was,  that,  by  the  efla- 
bliflied  Practice  of  the  Criminal  Court,  every  Profecution  mufl  be 
brought,  either  at  the  Inflance  of  his  Majefly's  Advocate,  or  in  the 
name  of  a  private  Party  having  Intereft,  but  that  the  prefent  Pro- 
fecution was  brought  by  private  Parties,  who  qualify  no  Intereft, 
and  who  conclude  merely  ad  ■vindiclam puhlicam. 

The  Council  for  the  Pannel  feemed  to  lay  their  chief  Strefs  upon 
this  Plea,  and  fpoke  to  it  at  great  Length  ;  they  obferved,  that, 
even  in  llepublicks,  the  bad  Conlequences  arifing  from  admitting 
popular  Actions  were  very  foon  difcovered  ;  that,  in  order  to  pre- 
vent thefe  Confequences,  an  Oath  of  Calumny  was  firll  invented  ; 
and  that  not  being  futEcient,  the /jthjcrlptio    in    ciiinen,  by  which 
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tlie  Profecutor  bound  l.imfclf  to  I'uiVer  the  Punlfliment  of  the  Law-, 
in  \\\c  Event    of  his    fairing     to    convicl  the  Tanncl,    was  found 
necetrary  to  put  a  Stop  to  wanton  and  vexatious  Actions  ;  that  this 
hill  Remedy,  however,  came  not  only  to  be  a  complete  Bar  to  falfe 
Accufations,  but  likewife  a  total  Prohibition  of  Profecutions  at  the 
Inllance  of  private  Perfons,  no  NLin  being    willing  to   venture  his 
Life  and  Fortune  in  bringing  to  Puniilimcnt  a   Criminal  who  had 
done  him   no  perfonal    Injury,  however    beneficial  it  might  be  to 
the  State    to  have  the  Criminal  dellroyed  ;    and    therefore,  in  all 
modern  Governments,  it  was  an  eibdiliihed  Syllem  to  rejecl  popu- 
lar Aclions  ;  that,  in  En^hmJ,  though   every  Man  may   prefent  a 
Bill  to  a  Grand  Jury,  yet  that  Jury  muft  find  the  Bill  true,  before 
a  Perfon  accufed  of  a  Crime  can  be  brought  to  a  Petty  Jury  ;  and 
that  no  Information  can  be  filed,  in  Matters  criminal,  but  by  the 
Attorney  General,  ex  officio,  or  upon  Leave  given   by  the    Courts 
that,  in  this   Part  of  the  united   Kingdom,    the  King's  Advocate 
ftands  in  place  of  the  Grand  Jury  ;  and  that,  although  lie  cannot 
lefufe  liis  Concurience  to  a  Party  having  Interelt  to  profecute,  no 
r.xample  can  be  given  of  a  private  Profccutlon  having  been  lullain- 
cd  in  this  Court,  except  where  an  Interell,  either  in  Property,  Per- 
lon,  or  Characler  has  occurred  ;  that   the  fulhiining   the  Titles  of 
the  preltnt  Proiecutors,  would  be  allowing  a    Precedent  for  thefe 
popular  Aclions,  which   the   Laws  ami  Conllituiion   of  this  King- 
dom have  i'o  wilely  endeavoured  to  relbain,  and  that  the  Criminal 
Court,  in  that  Kvent,  would  be  haralUd  with  an  iniiiiity  of  wan- 
ton and  groundlels  Profecutions. 

In  anl'wcr  to  this,  the  Profccqtors  will  rcatlily  admit  the  fupcrlor 
WilUom  of  modern  Governments,  in  appointing  noi/umnialor  pub- 
/iiiis,  for  the  Profecution  of  publlck  Crimes,  and  in  rertraining 
tiiole  who  can  qualify  no  Intered,  more  than  any  other  Indivi- 
dual, from  maintaining  criminal  Prolecutions  ;  but,  at  the  liimc 
time,  they  apprehend,  that  it  would  be  of  equally  dangerous  Con- 
Ictpiencc,  to  confine  wliat  is  called  an  Intercil  within  too  narrow 
Limits,  cCpeclally  in  Crimes  which  have  an  immediate  IVudency 
to  afl'ecl  the  Weil-being  of  the  Conllitution  ;  and  it  will  a|i]KMr, 
upon  llcllcclion,  that  the  Doclrinc  laid  down  by  the  Panncls  Coun- 
cil goes  too  far. 

It  will  not  be  denied  that  a  Son,  or  any  other  near  Relation,  is 
jiuitlcd  to  prufccutc,  in  his  own  Name,  for  Murder,  yet  it  cannot 
tc  fii'i  ih.it  fiuh  Proltcutor  ib   hurt  cither  hi  his    Perlijii,  Goods, 


or  Chara6lcr,  and  the  Criminal  Profecution  can  go  no  further  than, 
to  obtain  publick  Vengeance  ;  it  is  true,  indeed,  that  he  is  con- 
nected by  Family  with  the  Perfon  murdered,  and  therefore  a  new 
Interefl:  appears  ;  and,  of  confequence,  it  would  feem  to  follow, 
that  every  Perfon  who  can  fhow  that  he  has  a  Connexion  with  the" 
Subje(5i:  of  the  Profecution,  which  the  Lieges,  in  general,  have  not, 
muil  have  an  Interefl  to  maintain  the  Adion  in  his  own  Name, 
without  the  Inftance  of  his  Majefly's  Advocate. 

To  apply  this  Principle  to  the  prefent  Cafe,  it  will  only  be  ne- 
ceflary  to  confider  the  Charadler  in  which  the  Profecutors  appear 
on  the  Face  of  the  Criminal  Letters. 

Mr.  Geddie  was  a  Baillie  in  the  Burgh,  at  the  very  Time  of  the 
Tranfgreflions  which  are  the  Subjedl  of  the  prefent  Profecution  ;  he 
falls  therefore  to  be  confidered  as  one  of  the  Guardians  and  Pro- 
te(5tors  of  the  Freedom  and  Independency  of  the  Burgh  ;  it  was 
his  Duty  to  maintain  them  by  every  lawful  Means,  and  it  was 
equally  bis  Duty  to  take  every  Meafure  that  might  have  the  Effect 
to  prevent,  in  Time  coming,  an  Attack  vipon  the  Purity  or  Chafl;i>- 
ty  of  the  Burgh,  or  upon  the  Morals  of  its  Inhabitants.  But  no 
other  Method  could  be  fo  effedlual  for  that  Purpofe  as  a  Criminal 
Profecution  of  this  Kind.  The  wifeft  Laws  are  of  no  Significance, 
unlefs  they  are  carried  into  Execution,  whereas  one  Example  of 
publick  Juftice  upon  the  Tranfgreffors  of  thefe  Laws  may  be  the 
Means  of  rendering  a  fecond  Exertion  of  them  altogether  unnecef^ 
fary. 

Let  it  be  fuppofed,  that  the  ATichaeJ-mas  Elcflion  of  Magiflrates 
and  Counfellovs  had  been  overawed  by  Force,  and  that  thereby 
Mr.  Dempfier  had  been  able  to  introduce  fuch  a  Set  of  Magifb-ates 
and  Counfellors  as  would  fecure  to  him  a  Majority  of  Votes  in  the 
Election  of  a  Delegate  to  be  chofen  by  the  Burgh  ;  would  it  not- 
in  that  Event,  have  been  competent  to  Mr.  Geddie^  as  one  of  the 
chief  Magiflratos  of  the  Place,  x.o  have  maintained  a  Criminal 
Profecution  againft  thofe  who  had  ufed  the  Force  ?  It- is  humbly 
thought,  that  fuch  Profecution  would  have  been  perfecSlly  compe- 
tent; and,  if  fo,  it  is  difficult  to  conceive  why  it  lliould  not  be 
equally  competent  to  him  to  profecute  thofe  who  have  been  guilty 
of  Bribery  for  the  like  Purpofes. 

Again,  with  regard  to  Mr.  Mackinto/Jj,  he  had  declared  himfelf 
a.  Candidate  for  being  chofen  to  ferve  as  Member  of  Parliament  for- 
th©^ 
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the  Diflrl(5l,  before  any  of  the  Ads  of  Bribery  Ubclled  had  been 
ccmmitted,  and  was  chofen  a  Ouild-coiinfellor  of  the  Burgh  of 
Cupar  in  Fife  at  the  lall  Alicbadnias  Eledlion,  and  put  upon 
the  Leet  for  the  Ollice  of  Provolt,  uiilcfs  therefore  he  can  be  allow- 
ed to  have  an  Intcrcfl,  it  is  ab(ulutcly  impoirible  to  figure  an  Inte- 
rcll  that  any  private  Party  can  have  to  profccuce  for  a  Crime  of  this 
Nature  ;  the  Bribery  wis  diredly  levelled  at  liim,  and  was  pracliled 
with  no  other  View  than  to  overturn  the  Intcrcll  he  had  clhiblilhcd 
in  the  Burgh,  and  to  Iccure  to  the  I\inncl  a  Majority  of  Voices  in 
the  Election  of  the  Delegate. 

It  was  indeed  obfcrvcd,  that  the  I.ofs  which  Mr.  MackintoJJ}  has 
fufl'crcd,  may  be  repaired  by  the  Civil  Action  depending  before 
the  Court  of  Seflion  ;  but  that  is  a  Matter  of  no  Conli^quence  to 
the  prefcnt  Quertion  ;  a  Perfon,  whof^"  Gooils  have  been  flole, 
inay  fue  for  Rcftitution  before  the  Civil  Court  ;  nay,  he  may  vin- 
dicate them  from  a  third  i'arty  ;  but,  this  notwithftanding,  he 
will  be  intitlcd  to  maintain  a  criminal  Prollcution  againll  the 
Thief,  ad  I'lndiclavi  publicam. 

The  Prolecutors  will  beg  leave  to  mention  an  Example  of  a  cri- 
minal Prolecvition,  fullained  at  the  biilance  of  a  private  Party, 
where  his  Interell  was  much  more  remote  than  theirs,  fiz.  the  Cafe 
oi  ^\r.  Lockhatl  oi  I^e,  who  maintained  a  criminal  Action  at  his 
own  Inflance,  againlt  certain  Perfons  who  had  been  guilty  of 
Riots  in  the  Town  oi  Laiicrk,  in  oppofition  to  the  Settlement  of  a 
Reverend  Gentleman,  to  whom,  as  Patron  of  the  Parilh,  he  had 
given  a  Prclcntation.  It  cannot  be  laid,  that  Mr.  L.ockbart  was 
by  thefe  Riots  hurt,  either  in  his  Perfon,  Goods,  Eamily,  or  Cha- 
raifler  j  yet,  this  notwithftanding,  his  Connexion  with  the  Caufe  of 
the  Riots,  was  dccmcvl  a  fiilTicicnt  Interellto  intitle  him  to  main- 
tain the  Suit,  and  Icveral  uf  the  Paniiels  were  found  guilty,  and 
condemned. 

Nor  will  tlic  allowing  Perfons  to  profecute,  wlio  have  fiich  an  In- 
tcrcll as  the  prefent  I'rolecutors,  ever  be  attended  with  any  bad 
Confcqupnccs.  The  (^onrurrtnce  of  his  Majcfty's  Advocate  is  ab- 
folutely  required  ;  and  although  few  Inllanccs  may  be  found,  where 
it  has  been  neccllary  for  him  to  refule  that  C'oncurrencc,  yet,  if 
he  is  fati^fied,  and  can  Ihow  tliat  there  is  no  Toundation  for  a  Pro- 
lecution,  he  mufl  certainly  be  intitled  to  with-hold  it  ;  it  is  made 
neccllary.  in  onler  to  give  a  Check  to  private  Parties,  whole  Re- 
liutmenc  may  Ibmetimcs  carry  them  bcjond  j)roper  Bounds.     It  is 
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therefore  abfurd  to  fuppofe,  that  he  is  obliged  to  grant  it  in  every 
Cafe.  On  the  other  hand,  the  Profecutors  will  be  .allowed  to  fay, 
that  if  the  Objedion  made  to  their  Title  fliall  be  fuilained,  no  Pro- 
fecution  of  this  Kind  may  probably  ever  take  place:  Tranfgref- 
fions  of  this  Nature,  however  prejudicial  to  the  Conftitution,  are 
become  too  common  to  be  viewed  by  the  Generality  of  the  People 
in  that  Light  in  which  they  ought  to  appear;  and  perhaps  a  pub- 
lick  OiEcer  might  be  thought  rather  too  rigorous,  were  he,  of  his 
own  Accord,  to  apply  to  the  Criminal  Courts  againfl:  the  Offenders, 
who  are  generally  Men  of  Rank  and  Fortune,  and  who,  were  it  Jioc 
for  their  Error  in  overlooking  the  Confequences,  and  bad  Ten- 
den  cy  of  their  Mifcondud;  in  that  Particular,  would  be  moft 
worthy  of  the  publick  Elfeem  ;  and  the  Profecutors  v/ill  be 
allowed  to  think,  that,  on  that  account,  it  would  be  more  expe"- 
dient  to  fuftain  the  Title  of  thofe  who  are  immediately  affecfted  with 
the  Confequences  of  the  Bribery,  and  who  are  connedied  as  Magi- 
flrates  and  Counfellors  with  the  Burgh  v.'here  it  has  been  prac^iied, 
than  to  find  that  they  have  no  Intereit  to  profecute. 

It  was  obferved  by  one  of  the  Council  for  the  Pannel,  that  Sir 
'John  Gordonh.a.d  admitted  his  having  no  Interefl  to  profecute  as  a 
private  Party,  when  he  infifted,  that  the  Lord  Advocate  Ihould,  at 
his  own  Inlliance,  profecute  a  Gentleman  upon  the  Common  Lav»^, 
who  was  accufed  of  having  been  guilty  of  Corruption  in  a  North- 
ern Burgh  ;  but  Sir  John  Gordon  was  no  Magiflrate  or  Counfellor 
of  that  Burgh,  nor  had  he  any  Connexion  with  it  ;  he  was;  only 
quihbet  ex populo,  and  as  thofe,  in  whofe  Name  the  Civil  Profecution 
had  been  carried  on,  were  unwilling  to  become  Profecutors  in  a 
Criminal  Aftion,  he  had  no  other  Method  left  but  by  applying 
to  the  publick  Profecutor  to  take  up  the  Cudgels  for  the  pub- 
hck  Intereft. 

The  only  other  Defence  pleaded  upon  the  Part  of  the  Pannel 
was,  that  the  Libel,  fo  far  as  it  fubfumed  that  he  had  attempted 
to  corrupt,  or  attempted  to  procure,  and  made  Offers  which  were 
not  accepted  of,  was  clearly  not  relevant. 

The  Profecutors  will  readily  agree,  that  a  mere  Intention  to  com- 
mit a  Crime,  where  no  ouvert  A61  is  done,  with  a  view  to  carry  it 
into  Execution,  is  not  the  SubjecSl  of  Punilhment.  It  is  indeed  im- 
poffible  to  prove  fuch  Intention,  and  even  though  it  were  capable 
of  Proof,  it  ought  to  be  prelumed,  that  he  who  had  done  nothing 
to  carry  it  into  Execution,  had  immediately  repented  of  it :  But 
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the  Cafe  is  very  difflTent,  where  not  only  an  Intention  is  conceived 
in  the  Mind,  but  Hkeways  an  Attempt  made  to  execute  that  Inten- 
tion. In  that  Cafe  there  is  no  Room  for  the  Prelumption  ot  Re- 
pentance, and  Punilhmcnt  ought  to  be  intiicled,  though,  no  doubt, 
the  Mealure  thereof  ought  greatly  to  depend  upon  the  Nature  and 
Mode  of  the  Attempt. 

That  this  was  the  Doctrine  of  the  Roman  Law,  there  cannot  be 
a  Doubt.  Many  Texts  might  be  quoteci  in  proof  of  it,  but  two 
or  three  only  ihall  be  mentioned.  In  L.  i .  Pr.  ff.  De  extraord. 
crim.  it  is  laid,  "  Sohcitatorcs  ahcnarum  nuptiarum,  itemque 
"  matrimoniorum  interpellatores,  etli  efiecflu  Iceleris  potiri  non 
"  pofl'unt,  propter  voluntatem  pernicioiai  hbidinis  extra  ordinem 
*'  puniuntur.'' — And,  in  §  2d  ot  the  fanie  Law,  "  Qui  puero  rtu- 
"  prum,  abducto  ab  eo  vel  corrnpto  comite,  perfuaferit,  aut  mu- 
*'  herein  puelhunvc  interpcllaverit,  (luidvc  inipudicitix  gratia  fe- 
"  cerit,  donum  pra'bucrit,  jiretiumve,  quo  iis  perfuadeat,  dederit, 
"  perte<flo  flagitio,  puniuntur  capite  impertecio,  in  infulam  de- 
*'  portantur  corrupt!  comites,  fummo  fupphcio  adticiuntur.' 

The  Lex  Cornelia  de  ficari'u,  hkeways  not  only  punillied  thofe 
who  were  guilty  of  aclual  Murder,  but  alfo  thole  "  qui  homines 
"  occidendi  furtive  faciendi  caufa  cum  tclo  ambulavcrint.  L.  i. 
*'  AJ  Leg.  Cornel,  (h.  fic.  ct  Veuefc."  Or,  '*  Qui  venenum  necandi 
*'   iiominis  caufa  fecermt,  \cl  vcndideruit,  vel  habucrint." 

The  ditlerent  Degrees  of  Punilhment,  to  be  inliicHed  on  thofe 
who  arteni]>ted  to  commit  Crimes, arc  accurately  laid  down  hyPuJ- 
/enilorff,  in  his  Treatile  De  Jure  Niiturs  et  Gentium,  Lib.  8.  Cap.  3. 
§  18.  "  Circ.i  lingula  horum  deliclorum  jirimum  locum  obtinent 
"  ilelicla  confummata  ;  poltremum,  (jua:  ad  aiftus  alitjuos,  non  ta- 
"  men  ultiinum,  proccllerunt,  in  quibus  tanto  quodque  e(t  gra- 
"  vius,  quo  ulterius  pro^eflit.  Ubi  oblervandum  nacuraliter  pio- 
"  po(itum  et  delidcrium  lacinus  aiiquod  patrandi,  haudquacpiam 
"  pari  gravitate  cum  ipfo  facinore  perfecio  ccnleri  polle  ;  quippe 
"  cum  longe  atrocior  lele  niali  tacies  animo  repralentat.  Qiian- 
"  do  igitur  ali(|uando  voluntas  taclo  .xquipollere  dicitur,  id  in- 
'^  telligendum  ell  dc  ilia  voluntatc  qua:  cum  extreme  conatu  con- 
"  jiuula  tlh  Sic  ut  inter  h.mc,  et  eventum  facinoris,  nulla  nova 
''  voluntatis  opcratiu  locum  habuerit,  ctli  fucccUus  dcllixiatu^ 
"   dcfecc-rit." 

The  fime  Do<'lrinc  is  laid  down  by  Sir  George  Mackenzie,  in 
kiti  ricalili;  of  Cruniiuls,  Tie.  1.   §  -f.     "   k  i^  likeways  much  de- 
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*'  bated,  whether  an  Endeavour  to  commit  a  Crime  be  a  Crime, 
"  albeit  the  EfFed  follow  not,  and  albeit  it  be  a  Rule  ia  the  Civil 
"  Law,  that,  in  malefciis  'uolimtas  J'pedatiir,  7ion  exilus,  L.  i. 
*'  §  14.  Divtis.  ff.  ad  leg.  Corn,  de  Jicar.  yet  it  is  generally  con- 
*'  eluded,  by  the  Pradicians  of  all  Nations,  that  Jimpkx  conatus, 
■*'  or  Endeavour,  is  not  now  punifliable  by  Death,  Clar.  ^i£jl  <)\. 
"  Golhofr.  §  .  Conatus.  But,  for  clearing  this  according  to  the 
"  Principles  of  Reafon,  1  iTiall  form  thcfe  Concluiions:  firji.  That 
"  all  Endeavour  is  an  Offence  againft  the  Commonwealth,  though 
"  nothing  follow  thereupon  ;  albeit  fometimes  the  Puniihment  be 
*'  connived  at,  or  mitigated,  according  to  the  feveral  Degrees  of 
*'  Malice  ;  bvit  that  it  is  in  irfelf  criminal,  appears  from  this, 
■*'  that  fimple  Defign  is  punifhable  in  Treafon,  and  fbme  other  a- 
"  trocious  Crimes,  becaufe  in  thefe,  efpecialiy  in  Treafon,  it 
"  wovild  be  too  late  to  provide  a  Remedy  when  the  Crime  is  com- 
"  mitted.  Second,  In  lefs  atrocious  Crimes  the  Defign  is  punifhed, 
*'  if  the  Committer  proceeded  to  a6l  that  which  approached  nearly 
"  to  the  Crime  itfelf,  ft  deventum  fit  ad  a6lum  malejicio  proximiim. 
"  — But  this  is  not  fimplex  conatus,  but,  in  EfFed,  is  a  leifer  De- 
"  gree  of  the  Crime  to  which  it  approaches  ;  as  if  a  Thief  have 
"  put  Ladders  to  the  Houfe  which  he  relblved  to  rob ;  or,  if  he 
"  mix  Poifon,  but  the  Potion  be  fpilt  upon  the  Ground  by  an  Ac- 
"  cident :  And  albeit  it  be  commonly  received,  that,  even  in  thefe 
"  Cafes,  affc^us  non  ejl  puniendus  fine  ejf^iu,  by  the  fame  Puniihment, 
"  with  the  Crime  defigned,  yet  I  would  diftinguilh  in  this  be- 
"  twixt  an  Effedf  difappointed  by  an  interveening  Accident,  and 
"  that  which  is  ftopt  by  the  Repentence  of  the  Committer  ;  for, 
*'  where  the  Defign  was  only  difappointed,  I  think  the  ordinary 
"  Punilhments  Ihould  not  be  remitted,  in  Cafes,  ubi  deventum  cji 
*'  ad  a^wn  proxmum.'* 

After  what  has  been  faid,  it  will  require  few  Words  to  fiiow, 
that  he  who  attempts  to  corrupt,  by  Offers,  or  Promifes  of  Money 
or  Rewards,  is  equally  guilty,  whether  thefe  Offers  or  Promiles  are 
accepted  or  not.  He  has  done  every  thing  upon  his  part  to  the 
Completion  of  the  Crime;  and  he  ought  not  to  be  allowed  to 
avail  himfelt  of  the  Virtue  of  thofe  to  whom  the  Offers  or  PromileS' 
were  made. 

The  Crime,  mofl  fimilar  to  that  which  is  the  Subject  of  the  pre- 
fent  Profecution,  is  the  bribing  of  Judges  ;  and  the  lame  Author^ 
who  was  laft  appealed  to,  lays  it  dovva  as  an  eilabliihed  Rule,  that 
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the  Attempt,  uhl  perveuU  ad  aHum  pioxinrttvi^  is  equally  punifliablc 
as  if  it  had  taken  lilKxl.  "  He  alio  \\\\o  corrupts  the  Jiulgcs  is 
"  punilhable  with  the  Punifliincnt  of  lallchood.  Glojf.  ad  L.- qni 
"  explicaml'i,  C.  de  Accuf.  which  holds,  though  the  Judge  accept 
*'  not  the  Bribe  ;  he  is  punilhable  if  he  endeavours,  per-unit  ad 
"  aciiim  proxhtmm.  Menoch.  dc-Arb.  CaJ.  343."  Mackenzie  s  Crimi- 
nals, Lib.  I.  Tit.  25.  §  3. 

The  Profecutors  having  thus  confidercd  the  whole  of  the  Defences 
that  were  Hated  upon  the  part  uf  the  Pannel  at  the  Pleading,  jliey 
will  detain  your  Lortllhips  no  longer.  They  are  hopeful,  that  they 
have  llilhciently  anfwercd  each  of  thefe  Defences,  and- that  the 
Court  will  have  no  Dilliculty  of  finding  the  Libel  relevant  aiid 
competent  at  their  Inllance,  and  remitting  the  Pauucl  to  the  Know- 


ledge of  an  Aflize. 


In  refpeft  ivhercof,  &c. 

ALEX.  W  I  G  H  T. 
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Unto  the  Right  Honour ahk^  the  Lords  of  Council  and  Sejfton, 
THE 

E    T   I    T    I   O 

OF 

David  Threipland-Sinclair    of  South- 
^//;a  and  Stewart  Threipland  ofivV/-   ' 
gask^  his  Admlnlftrator  in  law  ; 

Humbly  Sheweth, 

p*~T;?r~^HAT  Ddvid  Slnclmr  of  Soitthdun  was  thrice  married  ; 
%  ia  1714,  he  married  Lady  Janet  Sinclair,  filler  of  A- 

p  lexander  Earl  of  Caithnejs. 

'^~  111  1722,  he  married  Mrs.  Marjory  Dunbar,  davigh- 

ter  of  Sir  Robert  Dunbar  of  Northjicld.     And, 

In  1756,  he  manned  Mrs.  Margaret  Murray,  daughter  o{  James 
Murray  of  Clarden. 

He  left  iiiue  of  all  his  wives. 

By   Lady   Janet   Sinclair,  his  firft  wife,  who  died  in  1720,  be-iftM;w- 
fidos  two  children  who  died  infants,  he  had  two  daughters,  Jean  ^"'*S=- 
and  Janet,  both  now  deceaif. 

Jean,  the  eldeft,  in  1746,  man'ied  Sir  William  Dunbar  of  Wejl- 
fidd :  She  died  1749,  leaving  an  infant  daughter,  who  alfo  di- 
ed 1750. 

Janet,  the  fecond,  in  1753,  m^rnsd  Ste'wart  Threipland  of  Fin- 
gajh,  and  died  i^SS^  leaving  two  children,  David  x\\q  petitioner, 
and  a  daughter,  Janet. 

By   Mrs.  Marjory   Dunbar,  his  fecond  wife,  who  died  in  1755,  2d  M^w- 
he  had  two  daughters,  Marjory  and  Katharine.  "^'^S^- 

Marjory, 
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Marjory,  the  eldcft,  in  1748,  married  John  Dunbar,  fon  of  Sir 
Patrick  Dunbar  of  Norlhfield,  by  whom  flie  had  no  ilfue:  He  dy- 
ing, in  1751  file  married  James  Sinclair  oi  HarpfJalc,  by  whom 
Ihe  had  a  fon,  George- Marjory  Sinclair,  and  tour  daughters. — She 
herfclf  died  in  1763,  and  her  fon  died  in  1766. 

Katharine,  the  other  daughter,  is  alive  and  unmarried. 
?d  Mar-       By  Mrs.  Margaret  Murray,  his  third  wife,  Southdiin  had  an  on- 
"■•ge-      ]y  daughter,  Margaret,  born  in  1758. 

SouthJun  died  in  March  1760,  leaving  the  faid  Nhs.  j^f(7rj^r<7,Y/ 
Murray  a  widow,  who  is  ftill  alive,  and  now  married  to  Mr.  John 
Cibfon  Iheriff  fubl\ltute  of  CaithncJ's. 

Thefe  dilFcrent  marriages,  of  courfc,  gave  rife  to  different  fct- 
tlements. 

On  occafion  of  his  marriage  witli  Mrs.  Marjory  Dunbar,  his  fe- 
cond  wife,  SouthJun  entered  into  a  contract  ot  marriage,  where- 
by he  became  bound  to  infeft  her  in  liferent  lands  worth  5-^0 
nicrks  of  free  yearly  rent,  and  to  provide  the  children  of  the 
niarriage  in  the  fum  of  10,000  merks,  to  be  divided  by  the  fa- 
ther, ivith  conj'ent  of  their  mother,  titiJ,  Jaihng  thereof,  by  t-wo  of 
the  neareft  in  kin  on  each  of  the  father  and  mother's  fide  ;  and  the 
contra<5\  contains  a  further  provifion,  in  thefe  words  :  "  And 
"  whatfoever  lands,  heritages,  funis  of  money,  or  others  what- 
"  fbevcr,  it  Ihall  happen  the  iaitl  David  Sinclair  to  conqucll  or 
"  acquire  during  the  marriage,  he  binds  and  obliges  himlclf  to 
*'  provide  and  Iccure  the  lame  in  manner  following,  i>iz.  One 
"  half  to  the  laid  Mrs.  Marjory  Dunbar  in  liferent,  for  her  liferent 
"  ule  alknarly,  during  all  the  days  of  her  lifetime  ;  and  that, 
"  by  and  aitour  her  liferent  provifion  above  written,  and  the 
"  whole  to  the  chiUlrcn  in  fee,  to  be  divided  among  them  in 
"  manner  above  mentioned:  Declaring,  l  hat  nothing  fhall  be  habite 
"  and  repute  conrptcjl,  but  iihat  he  fhall  be  icorth  at  the  di//olution 
"  of  the  marriage  beyond  his  prejent  land  ejlate,  and  after  payment  of 
*'  all  his  jufl  and  laiiful  debts  already  contratled,  or  to  be  contraiied 
"  by  him  during  the  marriage."  The  contratfl  provides  alfo,  that 
ihc  moveables  Ihall  be  tlivideil  according  to  law. 

Mrs.    Marjory   Sinclair,  Southdun's  eldcll  daughter  of  this  mar- 
riage,   having   intermarried   with    her   coufin-german,    Mr.   John 
Dunbar,  fon  of  laid  Sir  Patrick  Dunbar  ot  h'orthjicid  ;  by  contract 
Ftb.  34-  of  marriage,  of  this  date,  Southdun  became  obliged  to  pay  to  laid 
'748-    .Sir  Patrick  Dunbar  the  tuia   of  ic,ooo   mcrks,  in   name  of  to- 
cher 
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cher  with  his  daughter,  and  as  her/hare  of  the  conqueji,  and  which, 
the  lady  and  her  hufband  accepted  of,  and  was  paid  accor- 
dingly. 

Mr.  John  Dunbar  having  died  foon  after  the  marriage,  Mrs. 
Marjory  was  again  married  in  September  1751  to  the  faid  y^?^^/ 
Sinclair  of  Harpfdale  ;  at  which  time,  upon  Mrs.  Marjory's  re- 
nouncing the  liferent  right  fhe  was  provided  to  in  her  firft  con- 
tradl  of  marriage.  Sir  Patrick  Dunbar,  her  firft  hufband's  fa- 
ther, repaid  the  10,000  merks  to  her  and  Harp/dale,  her  fecond 
hufband. 

Of  this  date,  Southdun  executed  a  bond  of  provifion  in  favours  Sept.  28. 
of  Mrs.   Mcirjory   and   her  hufband,  in  conjundl  fee  and  liferent,    '7J7- 
for  their  liferent  ufes  allenarly,  and  to  their  children  in  fee,  for 
8coo  merks  Scots,  payable  ac  the  firft  term  of  Whitfunday  or  Mar- 
tininas  after  his  deceafe,  with  intereft  thereafter. 

This  bond  proceeds  upon  a  narrative  of  the  affedllon  he  bore 
to  his  daughter,  and  that  the  provifions  made  for  the  children  to 
be  procreate  betwixt  her  and  Harpfdale  were  too  mean  ;  there- 
fore, he  thought  proper  to  add  the  fum  of  8000  merks  to  their 
provifions  ;  but  declares,  that  this  fvim,  with  the  1 0,000  merks 
he  had  formerly  given  her  in  name  of  tocher,  and  for  her  fhare 
of  conqueft,  fhould  be  accepted  in  full  of  all  fhe  could  claim  as 
one  of  the  two  daughters  or  children  of  the  marriage,  betwixt 
him  and  Mrs.  Marjory  Dunbar,  in  confequence  of  her  mother's 
contrail  of  marriage,  and  of  all  other  pretenfions,  except  his 
good  will  allenarly,  and  her  fucceflion  to  the  eftate,  if  the  fame 
fhould  fall  to  her  by  right  of  blood,  or  any  fettlement  made  or 
to  be  made  by  him. — The  bond  difpenfes  with  the  delivery,  re- 
ferves  power  to  alter,  and  was  found  in  the  defun(ft's  repofitory 
after  his  death. 

Of  this  date,  Southdun  executed  a  bond  of  provifion  in  favour  J^'y  '9- 
of  Mrs.  Katharine  Sinclair,  his  other  daughter  by  the  faid  Mrs.  '^' 
Majory  Dunbar,  whereby  he  became  bound  to  pay  to  her,  and 
her  heirs,  executors  and  affignees,  the  fum  of  1000  /.  Sterling  at 
the  firft  term  of  Whitjunday  or  Martinmas  after  his  death,  with  in- 
tereft thereafter,  and,  in  the  mean  time,  to  aliment  her  in  his  fa- 
mily according  to  her  quality,  and  furnifh  her  with  cloaths  and 
other  neceflaries,  or,  in  his  option,  to  pay  her  30  l.  Sterling  year- 
ly to  buy  her  cloaths  and  necelTaries. 

This.' 
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This  bond  contains  the  following  claufe  :  "  Declaring  always, 
"  llkeas  it  lb  hereby  exprelly  provided  and  declared,  that  thlr  pre- 
"  lents  are  granted  by  nie,  and  accepted  of  by  the  laid  ICotburiiie 
"  Sinclair,  in  confidcratlon  and  full  fatisfaciion  to  her  of  her 
"  fliare  of  the  provlfions  granted  by  me  in  the  contract  of  mar- 
"  riage  betwixt  nie  and  my  faid  deceall  Ipoule,  in  favours  of  the 
"  daughters  of  that  marriage,  falling  heirs  male  ;  atiJ  in  conjide- 
"  ration  and  JatisfaRion  to  her  of  her  Jhare  of  the  provijion  of 
"  conqucjl  of  huuis  and  heritages,  and  others  xvhatfoever,  ivhich 
"  Jljoidd  be  acquired  during  the  tnarnage,  granted  by  vie  in  favours 
"  of  the  daughters  of  /aid  marriage,  jailing  heirs  male ;  and  in  con- 
"  fideration  and  full  latlsfacllon  of  her  portion  natural,  bairn's 
"  part  of  gear,  fhare  of  moveables,  legitim,  or  other  pretenfi- 
"  ons  whatfoever,  which  flie,  as  one  of  the  two  daughters  or 
"  children  of  the  faid  marriage,  can  anyways  aili,  claim,  or  prc- 
"  tend  to,  from  me,  by  and  rlirough  the  deceafe  of  her  mother, 
"  or  me,  when  the  fame,  by  the  picafure  of  God,  (liall  happen: 
"  And  the  faid  Katbsrine  Sinclair,  by  her  acceptation  hereof,  de- 
"  clares,  that  thir  prelents  are  granted,  and  accepted  of  by  her, 
"  in  confideration  ar.d  full  fatisfaclion  of  the  halH  premilfes,  and 
"  becomes  bound  and  obliged  to  dllcharge  her  laid  father  of  the 
"  haill  primifes,  and  of  all  her  other  pretend jns,  except  his 
"  own  good  will  allenarly,  and  her  liicceliion  to  bis  ellate,  if  tlie 
"  fame  tails  to  her  by  right  of  blood,  or  any  fettlcnient  made  or 
"  to  be  made  by  her  father." 

This  bond  referves  no  power  to  alter,  and  was  confulcred  by 
SjuthJun  to  have  been  accepted  of  by  Mils  Kottic  and  her  friends. 
Sir  Patruk  Dunbar,  her  uncle,  lolicited  S.uthuun  for  this  provifi- 
on,  which  SouthJun  accordingly  granted  two  days  before  he  en- 
tered into  the  [ullnuptial  contra(5l  of  marriage  with  his  third 
wife.  The  bond  v.as  delivered  to  Sir  Patrick,  who  gave  it  to  Mil's 
ICattie,  and  ihe  returned  it  again  to  her  ur.cle  to  keep  for  htr  be- 
hoof; and  two  months  after  that,  I'iz.  i  ^tU  September  1756,  he 
put  it  in  the  regiiler  ;  and  from  this  time  forward,  \mu\  Sjuth- 
duii's  death  in  i/^'O,  Mil's  Kuttic  liveil  in  family  with  her  f.i- 
ther,  and  was  alimented  and  Ivuiiilhed  with  deaths,  in  terms  of 
the  bond. 

When  SuuthJun  married  Mrs.  Margaret  Murray  his  tliird  wife, 
he,  by  a  poQnuptial  contract  of  marriage  cxccuteii  betwixt  tliem, 
btcamc  bound  to  provide  his  whole  ellate  to  the  htirs  male  of 

the 
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the  marriage,  with  the  burden  of  all  his  debts  and  deeds  ;  and 
tailing  heirs  male,  to  pay  the  daughters,  if  one,  the  lum  of 
18000  merks,  and  if  more,  the  fiuns  therein  mentioned,  and 
payable  in  manner  therein  expreft  ;  which  provifion  is  declared 
to  be  in  full  iacisfa<5lion  to  the  daughters  of  their  legitim,  bairns 
pare  of  gear,  llrare  of  moveables,  and  every  other  thing  they 
can  claim  or  pretend  to,  by  and  through  his  deceafe. 

And  by  the  contract  he  provides  his  wife,  in  cafe  fhe  (liould 
furvive  him,  to  the  liferent  of  certain  lands  therein  expreft,  and 
to  fome  other  provifioas,  as  therein  particularly  mentioned ; 
which  proviQons  Ihe  accepted  of,  in  full  fatisfa(5lion  of  the  life- 
rent provifion  competent  to  her  by  law,  and  of  her  fhare  of 
moVeables. 

In  confequence  of  this  contract:,  Mirgarct  Sinclair,  the  only 
child  of  the  marriage,  is  now  intitled  to  that  proviiion  of  18000 
irterks,  with  interell  from  ^F/j/Y/wr/^}'  1760,  being  the  firft  term 
after  the  father's  death  ;  and  Mrs.  Margaret  .I'urraj,  the  widow, 
is  in  poireflion  of  the  lifereat  lands  provided  to  her,  and  is  in- 
titled  to  certain  lums  of  money,  in  implement  of  the  proviiions 
fecured  to  her  by  the  contrail. 

It  will  be  informed,  that  in  i  74*^,  Mrs.  Jean  Sinclair,  South- 
dims  eldeft  daughter,  having  intermarried  without  her  father's 
confent,  he,  of  this  date,  executed  a  deed  of  entail,  diiinherit-  May  9. 
jng  her  and  her  iifue,  whereby  he  provides  the  whole  land  eftate  i747- 
he  was  then  poifed  of,  viz.  the  lands  of  SouthJmi,  JVt'JIer  JVatteti, 
Boivertonuer,  Brabllerdoran,  and  ochers,  all  which  belonged  to  him 
at  the  time  of  his  fecond  marriage,  in  favour  of  a  certain  feries 
of  heirs  therein  expreft. 

Syutbdun  having  died  in  March  ij(^o,  without  iilue  male,  the 
above  eftate  devolved  upon  the  petitioner. 

From  the  ftate  of  SouthJuns  affairs,  it  can  be  made  appear, 
that  the  debts  refting  by  him  in  Augnji  i  755,  when  his  fecond 
wife  died,  extended  to  above  ^000  /.  Jlerling  of  principal,  befides 
intereft,  and  that  his  debts,  at  his  own  death  in  March  1760,  in- 
cluding the  childrens  proviiions,  were  upwards  of  Soco  /.  7?^;- 
ling,  beades  intereft. 

It  alio  appears,  that,  exclufive  of  the  old  eftate,  which  has  de- 
volved upon  the  petitioner,  all  the  other  fubjecfts  will  be  hardly 
fufficient  to  pay  the  detund's  debts,  and  the  childrens  proviii- 
ons. 

B  Thefe 


'  [  6  ] 

Thefe  heritable  fubjccf^s,  being  all  deftincd  to  Sovthdun  and  his 
heirs  and  alligniea  whatloevcr,  tell  ro  he  taken  up  by  the  petiti- 
oner and  his  three  aunts,  heirs  portioners  of  line  to  the  detun<fl, 
upon  fuppofKion  that  Mrs.  Marjory  Sniclnirs  contraCl  of  marriage 
in  February  i  748,  and  the  bond  of  provifiou  granted  by  South' 
dun  in  July  1  75^)  to  Mrs.  Katharine,  the  other  daughter  of  the 
ll'cond  marriage,  were  available  to  import  a  difirharge  of  their 
intercil  in  the  conquell  provided  to  them  in  their  mother's  con- 
trail: of  marriage. 

The  petitioner  had  no  cxpc^aticn  of  anv  advantage  from  this 
I'uccellion,  further  than  that  the  lubjects  be  i)roperly  applied  in 
extinction  of  the  debts  and  childrtns  provifions,  and  the  lands 
of  S'juthJun,  and  others  belonging  to  him,  thereby  relieved,  a- 
greeal)lc  to  the  intention  of  Southdun  :  But  the  I.ailies  of  the  ic- 
cond  marriage,  hoping  to  profit  more  by  virtue  of  their  morhcr's 
contra(fl,  than  by  the  bonds  granted  by  their  father,  ierved  thcm- 
I'elvcs  heirs  of  provifion  to  their  father,  under  that  contract  ;  and 
in  virtue  thereof,  apprehended  the  poilellion  of  the  lands  of 
NorthJun,  fome  houfes  in  Thur/o,  and  two  wadfcts  on  Lalhoni- 
zi'hirl  and  Caimisby,  all  acquired  during  the  I'ubfillencc  of  that 
marriage,  thereby  intending  to  carry  o.f  the  greatetl  part  of  the 
fubjecls,  and  throw  the  load  of  the  debts  ujion  the  petitioner's 
lands,  co!itrary  to  So7(thJuns  intention,  either  by  the  contracft 
with  their  mother,  or  any  of  his  fubfequcnt  dccJ.s.  Bci:ig  fen- 
fible,  however,  that  this  attempt  was  dangerous,  they  have  ex- 
pede  their  lervice  cui/i  benefic'to  ini>entarii. 

Upon  this  title,  "James  Sinclair  of  Duran,  as  alTigncy  by  the  rc- 
prcfentatives  of  Marjory  Sinclair,  the  elilell  daughter  of  the  I'e- 
conil  marriage,  and  Katharine  Sinclair  the  other  daughter  cf  faid 
marriage,  has  brought  an  a(5tion,  wherein  he  calls  the  whole  rc- 
prcfentatives  of  the  deceall  David  Sinclair  of  Southdun,  I'iz.  his 
executors,  his  heirs  of  line,  his  heir  male,  and  his  heir  of  tailzie 
and  jirovifion  : — The  libel  fcts  turti;  the  various  lubje(fls  acijuir- 
ed  by  Southern  during  the  exillencc  of  the  lecond  marriage,  fiid 
to  be  veiled  in  the  heirs  of  that  marriage,  by  their  lervice  as 
heirs  of  concjuell  ;  and  concludes,  that  the  diHercnt  heirs  and 
reprefentatives  01' .'>9M//(»./w«,  for  their  refpr«. "live  interells,  ihould  be 
bound  an<l  obliged  ro  relieve  the  conquell  lubjeds  of  the  whole 
ilcbls  due  by  S'.ulhdun  at  hl.s  ilcath. 

Oil 
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On  the  other  hand,  an  ac^lion  was  brought  at  the  inftancc  o^' 
the  petitioner,  for  fctting  afide  the  titles  made  up  by  the  purfu* 
ers  in  the  other  adion,  in  refpe<fl  they  had  no  claim  of  con^ 
queft,  that  claim  being  refpedlively  difcharged  by  the  purfuers, 
'uiz.  by  Marjory  the  eldefl  daughter,  in  her  contradl  of  marriaii-e 
in  the  1748,  and  by  Katharine,  in  the  bond  of  provifion  granted 
to  her  by  her  father,  and  accepted  in  the  1756;  and  therefore 
they  could  only  be  confidered  as  creditors  to  their  father,  and 
the  (libjects  to  which  they  had  made  up  title  by  their  pretended 
fervice,  could  only  be  taken  up  by  the  petitioner,  and  the  othef 
iflue  of  Southdun,  of  his  fecond  and  third  marriages,  as  heirs 
portioners  of  line  to  him. 

Thefe  actions  coming  before  Lord  Aiichinleck  Ordinary,  a  liti- 
gation and  debate  enfued.  iTpon  the  following  points  ;  \mo,  Whe- 
ther Mrs.  Marjory,  by  her  contract  of  marriage  174H,  had  effec- 
tually difcharged  the  claim  of  conqueft  competent  to  her  in  vir- 
tue of  her  morher's  contra6l  of  marriage  ?  zdo,  Whether  the 
bond  of  provifion  by  Southdun  in  favour  of  his  other  daughter 
Katharine  in  1756,  did  hkewife  import  a  difcharge  of  her  claim, 
in  coniideration  of  the  1000  I.  Jlerling  granted  to  her  by  that 
bond?  and  as  Mrs.  Katharine  denied  her  acceptance  of  that  deed, 
the  petitioner  gave  in  a  condefcendence  of  facts,  which  they 
craved  the  Lord  Ordinary  would  ordain  iVJrs.  Katharine  to  con- 
fefs  or  deny,  by  a  writing  under  her  hand.  Lajlly,  LTpon  fup- 
pofition  that  the  claim  of  the  eldefl  daughter  was  dilcharged, 
but  the  claim  of  the  younger  not  barred,  it  was  debated  betwixt 
the  parties,  Whether  the  claim  of  the  younger  daughter  ftill 
remaining,  was  only  for  the  half  of  the  whole  value  of  the  con- 
queft,  or  if  the  difcharge  granted  by  Marjory  to  her  father,  did 
operate  in  favour  of  the  younger  daughter,  fo  as  to  extend  her 
claim  to  the  Vv'hole  conquefl,  which  remained  over  and  above  the 
provifion  granted  to  Marjory  the  eldeft  daughter  I 

Upon  this  debate,  the  Lord  Auchinbck  Ordinary,  of  this  date,  Feb.  i^ 
pronounced  the  followuig  interlocutor  ;  "  Having  confidered  the  '767- 
debate,  with  the  feveral  writings  therein  referred  to,''  finds, 
That  Mrs.  Marjory  and  Katharine  Sine/airs,  the  purfuer's  ce- 
dents, having  been  the  only  children  of  the  marriage  between 
Danjii  Sinclair  of  Southdun  and  Mrs.  Marjory  Dunbar,  were  intitled 
to  full  implement  of  the  provjfions"  to  the  children  of  that  mar- 
riage, in  terms  of  the  marriage  articles  between  their  parents, 

"  viz. 
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*  I'iz.  ;cGGO  mcrks,  and  the  whole  that  fl;ould  be  conqiicft  dn- 
"  rtn^n;  the  marriage  ;  the  cor.qucll  being  declared  to  be  Avhat 
"  SoutbJun  IhouUl  have  at  the  cHirolution  of  it,  over  and  above 
"  the  land  ellate  he  was  then  pollcll  ot.  and  after  pavniencof  all 
"  debts  he  was  then  owing,  or  Ihould  be  owing  at  the  dilloluti- 
"  on  of  the  marriage :  But  finds,  that  neither  of  thefe  daugh- 
"  ters  was  intitlcd  of  the  aforelaid  provilion,  in  relpecl  the  fa- 
"  ther,  bv  the  conception  of  the  contraif^,  had  the  power  of  di- 
"  vifion  : — And  therefore  linds.  That  though  in  his  daughter 
"  Afrt/jory's  contract  of  marriage,  he  fettled  locoo  merks  upon 
"  her,  as  her  Ihare  of  the  contiuell,  which  was  efleclual  to  cut 
"  out  Marjory  and  her  heirs,  who  behoved  to  rell  fati^fied  with 
"  the  divifion  he  made,  he  ilill  continued  bounii  to  make  good 
"  the  provifions  to  the  other  heir  of  the  marriage,  Mrs.  k'athti- 
"  rine,  i'o  far  as  Mrs.  Marjorys  Iharc  had  not  exhauiled  them. — 
"  And  before  anfwer  to  the  qucllion,  Ijow  iar  Mrs  luitbume 
"  was  cut  out  Iroin  claiming  her  ihare  of  the  provilions,  ap- 
"  points  her  to  make  dillincl  ami  pointed  anlwers  to  the  ejuclU- 
"  ons  put  to  her  by  the  defenders,  contained  on  a  paper  apart, 
"  and  to  fublcribc  her  aufwcrs,  .ind  return  them  to  this  procels 
"  as  foon  as  may  be." 

Ag.iinlt  this  interlocutor,  mutual  rcprcfentations  were  cirercd  : 
The  purluers  reprelented  agaiiill  that  part  ot  it,  which  deter- 
mines, that  Mrs.  Mcirjory's  conti-act  of  marriage  was  eillclual  to 
cut  olf  her  claim  of  conquell.     And  anlwers  beii  g  made  to  this 

Mar.  10.  rcprefentation,  the  Lord  Orilinary,  ol   this  daie,  a^ihered  to  thi, 
■"'  '■    part  of  the  interlueuttir. 

The  reprelentatioii  0:1  the  part  of  the  petitioners,  prayed  t!\c 
Lord  Ordinary  lo  \.\r  to  alter  the  judgment  aliove  recited,  as  to 
iind,  that  Mrs.  Marjory  Sinclair,  tire  cidelt  daughter  of  Dai'iJ 
Siticlciir  of  SoutbJun  i>  Iccond  marriage,  ha\ing  dilcharged  her  in- 
tcrell  in  the  conqucll  of  that  marriajje,  the  oilier  daughter's  claim 
can  never  extend  bc\ond  the  half  thereof,  at  kafl,  to  iuperlede 
advifmg  that  point,  tdl  it  Ihall  appear,  whether  in  the  courll-  of 
the  proccfs,  it  is  ucccliary  to  determine  the  fame,  or  not. 

Anlwers  were  made  to  this  repreientavion ;  and  aU)ng  with 
tliefc  anlwers,  Mrs.  jui/burinc  gave  in,  ligncd  b)  herlelf,  anlwers 
to  the  petitioner's  condeJcendcntc,  relative  to  the  acceptance  of 
the  deed  :  And   upon    this    reprelentation  and  anlwers,  tlie   Lord 

f*'"-'^- Ordinary  i)ronounccd  tlic   following   interlocutor:  "  Llaving  re- 

"  hiu)ed 
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'  fumed  the  confideration  of  the  reprefentation  for  David  Threip' 
'  land,  and  his  adminiftrator  in  law,  with  the  foregoing  anfwers, 
adheres  to  the  former  interlocutor,  fo  far  as  it  finds  the  fums 
advanced  to  Mrs.  Marjory,  do  not  prech;de  Mrs.  Katharinefroxa 
claiming  effeftual  implement  of  the  obligation  for  conqueft, 
in  fo  far  as  not  implemented:  And  further,  having  confidered 
the  condefcendence  for  the  defenders,  and  Mrs.  Katharine  Sin- 
clair's anfwers ;  and,  more  particularly,  having  confidered  that 
it  Is  an  agreed  fadl,  that  NJrs.  Katharine  Sinclair,  at  the  time 
of  the  alledged  tranfac^ion,  was  living  in  family  with  her  fa- 
ther; that  there  is  no  deed  under  her  hand,  renouncing  her 
claim  on  her  mother's  contracl  of  marriage ;  that  it  is  not  al- 
ledged, that  (he,  after  her  father's  death,  ever  made  any  claim 
upon  this  bond,  or  even,  in  her  father's  life,  made  any  claim 
upon  it ;  finds,  that  fhe  is  not  bound  to  accept  of  that  bond  ; 
and  that  her  claim,  and  the  purfuer's  in  her  right  to  the  con- 
queft, in  terms  of  her  father  and  mother's  contra«5i;  of  marri- 
age, remains  efFe(5l;ual." 
Againft  this  laft  interlocutor,  another  reprefentation  was  of- 
fered by  the  petitioners,  praying  the  Lord  Ordinary  to  alter  his 
former  interlocutors,  and  to  find,  i;;;^,  That  Mrs.  Marjory  Sinclair's 
renunciation  of  her  Ihare  of  the  conqueft,  muft  operate  a  dif- 
charge  of  the  one  half,  and  reftrict  the  fliare  of  Mrs.  Katharine 
to  the  other  half. — And,  2dly,  To  find  Mrs.  Katharine's  acceptance 
of  the  bond  of  provifion  granted  to  her  by  Soiithdim  fufliciently 
inftructed,  and  that  therefore,  Ihe  muft  hold  the  fame  in  fitis- 
faclion  of  her  claim  to  conqueft. 

The    Lord    Ordinary    having    confidered    this   reprefentadon,  June24. 
"  finds  no  fufficient  caufe  therein  for  altering  the  iixterlocutor,  and    ^l^T^ 

therefore  adheres  thereto,  and  refufes  the  defire  of  the  reprefen- 
"  tation." 

Of  thefe  interlocutors,  the  petitioners  humbly  crave  a  review, 
in  fo  far  as  it  is  determined, —  ww,  That  Mrs.  Katharine  has  not 
accepted  of  the  bond  1751^,  and,  therefore,  has  not  difcharged 
her  claim  of  conqueft : — And,  ido.  That  by  not  accepting,  Ihe 
is  intitled  to  more  than  the  half  of  the  conqueft  provided 
in  her  mother's  contract  of  marriage,  viz.  not  only  her  own 
ihare  of  the  fame,  but  likeways  what  remains  of  her  fifter's' 
Ihare,  over  and  above  what  ihe  had  received  from  her  father. 

C  Before 
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Before  entering  into  particulars,  the  petitioners  muft  be  forei- 
veii  to  regret,  that  the  purfucrs  fhould  have  been  advilbd  to  hi- 
volve  both  parties  in  the  trouble  and  cxpcnce  of  this  litigation  • 
for,  ^ith  fome  degree  of  confidence,  they  can  venture  to  fav' 
It  ^vlil  bv  no  means  anlWcr  their  expeaation ;  and,  if  thev  lliall 
be  luccclsful  in  then-  prefent  plea,  they  will,  perhaps,  find,  in 
the  long  run,  it  would  have  been  their  wifdom  and  their  pru- 
dence, to  have  acquiclced  in  the  provifions  made  by  their 
lather. 

The  purfucrs  are,  indeed,  picafed  to  infinuatc.  that  thev  would 
not  have  met  with  this  oppofition  on  the  part  of  the  petitioner'; 
It  they  were  Icnoully  convinced  of  the  truth  of  the  obfcrvation 
now  made. 

Init  this  will  not  weigh  with  your  I.ordilnps,  when  you  attend 
to  thecircuml  ancesof  thecaib  now  before  vou.    It  will  be  remem- 
bered   that   alcho  ,  ,n  Soutbuuns   contract  of  maniage   with    his 
econd  wife.  ,7,,,  he   p,ovides   the  conc^uell   to 

the  clnldren  ot  the  marriage,  yet  he  declares,  that  nothing  fhould 
l)e  habue  and  repute  concjuea,  but  what  he  fi-.ould  be  worth  at 
the  di  lolut.on  ot  the  marriage,  beyond  the  prelent  land  ellate 
(now  be  onging  to  the  petitioner)  after  pa^  ment  of  all  his  jurt 
and  lawful  debts,  contraded  or  to  be  contracled  during  the  mar- 
riage. Here  your  I.ordlhip,s  will  obferve,  that  it  is  nSt  in  thi. 
cale,  .■^s  is  ufua  m  other  claufcs  of  conciued;  for  not  onlv  arc 
the  conquelt  iubjecls  burdened  with  the  debts  contraded  duri.u> 

with'",!  rr  °'"  ''''  ?'!""'«'?  ^"^  ^^^'>-  -''"'  ^'-^^-^  •^"■•^'cned 
uith  all  debts  contracted  previous  to  the  marriage.— It  will  rea- 
dily occur  to  your  Lordlhips,  what  a  Icene  ol  litigation  mult 
eniucbe:ore  that  matter  can  be  cxadly  aicertained,  or  the  rcn! 
late  ot  SouthJuns  allairs,  previous  to  the  j--  be  pr'-ih'. 
known.  '      '  ^   -i-ni... 

But  this  is  not  all:  In  order  to  alcermin  with  any  dcirrce  of 
prcc.non  a  chum  of  conquelt,  fuch  as  the  prefi-nt,  it  would  have 
been  necdlary  to  liave  eltabJilhcd.  inmiediitcn  u  -on  the  dillo- 
hu.on   of   the  marnage.  not  only    the  anu.unt   of  the  ccn^    clt 

"  ...age,  which,  by  the-  contraa  itfelf,  were  declared   to   1,-c  a 
burden  upon  .heleful.jeas:   Bur  as  .U.,r,.;,,  the  eldeli  dau.!.  c 
..  her  contract  of  marriage  w.d.   «  r.  .M«  /;,v./., .  had  d   c  a  .I    I 
b-.T  claim  oi  conqudl;  and   ai   thc.othcr  da.,        ,•    ^  ,//,    7  . 
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niie,  foon  after  the  difiolution  of  the  marriage  accented  nf  ^l,.  U  < 
o  provifion,  which  her  father  confldercd af  aloTaT^f  h L'e  ,'rall 
further  claim  upon  the  conqueft,  it  could  never  enter  fnto  h  ■ 
mmd,  dunng  the  remaining  period  of  his  life,  to  make  ZrX 
fettlement  of  his  affairs,  as  to  diftinguilh  the  fubieclf.?^  4 
or  the  debts  paid  and  contraded  afte'r  the  d^^^lf^^^^ 

ed  to  that  contuhon  and  perplexity  which  ^curs   in  every  '""' 
Ibon  concerning  conqueft,  your  Lordiliips   will   not  be  furnr  L' 
the  petitioners  Ihould  regret  being  en^a/ed  in  fuJh    ^f  yP''}'"^ 
however  fatisfied  and  convinced  ^ey  tS  '  h  t   tl  '  pu  fhSr^re 
proceedmgm  their  calculations  upon  feme  mofl  errL'  I's  ./." 
and  will,  in  the  long-run.  be  themfelves  convinced   that  t  lev  hid 
much  better  have  reffed  content  with  thofe  provifio:i  g  J  " ^han 
by  their  father,  and  which    they   had  given   him  u^a   J^ 
think  themfelves  thoroughly  fatLedwkh  ^        '''''''  ^" 

However,  as  notwithftanding  thefe  confiderations,  your  Lord- 
ft^.ps  cannot  prevent  the  purfuers  from  carrving  on  thisTittu 
on  provided  the  law  authorizes  them  to  do  ?o;  the  p  c  iofe  s' 
hall  now  proceed  to  ftate  to  your  Lorddnps,  the  ground  upon 
vhica  they  are  advifed  to  think,  u.o.  That  Mrs^/fS'/Jas 
V  asherlirterMrsM.»>-^,  is  debarred  from  infifling  f'tl" 
c.ann  of  conquefl.-And,  ido,  Altho' fhe  were  intitled   to  inHf^ 

hiiSelTbl'^'  r"^''  l^^-^"^^-^^  «f  ^«   ^o-ht,  that5.„-./., 
rH  I'l     -^  .         ""^  provifion   l75^  underifood  himfejf  .s 
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-the  abfcacc  of  her  counfcl.  and  the  want  oi'  advice,  tho'  the 
lli.iin  oi'  the  whole  clearly  thows  Ihc  had  bc^n  vcrv  \nv11  advii'cd. 
And,  ill  her  anfwer  to  the  //7/j  query,  Ihe  torgjfs  her  iatrotiuc- 
tion,  and  objccls  to  the  queltion,  as  being  aJ-vijid  it  reiolvcvl  into 
an  opinion  in  point  of  law.  If  any  parry  has  futieied  a  lufs,  by 
the  dillance  at  which  thofe  anfwers  were  given,  the  petitiouers 
mud  confider  themfelves  as  the  loleis,  as  rhey  mull  be  pardoned 
to  think,  had  ihe  anfwered  in  court,  her  anlwers  would  have 
been  lefs  artfully  conceived. 

However,  conceived  as  they  are,  the  petitioners  flatter  them- 
felves, your  Lordlhips  will  be  of  opirion,  this  Lady  has  faid  e- 
nongh  to  confefs  the  acceptance  of  this  deed.  Her  uncle,  Sir 
Patrick  Dunbar,  was  the  negotiarur  o't  this  tranlaclion ;  he  was  a 
man  of  bufmefs ;  he  had  the  cullody  of  her  mother's  con  raifl, 
and  was  moft  nearly  interelleil  in  I'eeing  to  the  execution  of  it  for 
lier  behoof.  The  period  when  it  was  granted,  is  likeways  parti- 
cular; it  was  upon  the  third  marriage  of  SouthJun,  a  time  when 
it  was  moil  natural  for  the  friends  of  the  fecond  marriage  to  in- 
terpofe,  in  order  to  Iccurc  the  inteiett  of  thofc  concerned  in  the 
contract  of  marriage  1  7:1:1.  It  was  in  this  chara<5ler  Sir /'^.V/vVa: 
7^««/'i7/- interpofed ;  and  upon  his  folicitation  with  Sou fbJin:,  the 
bond  of  provifion  1756  was  granted;  both  ^\?  Patrick  Dunbar, 
and  this  very  purfuer  Mr.  Sinclair  of  Duran,  fon-in-iaw  of  Sir 
Patrick  Dunbar,  are  inllrumentary  wi'iiefles  to  the  bond,  which 
bears  date  jufl  two  days  before  SouthJun  s  marriage  contra^fl  with 
Mrs.  Marj^arct  Murray;  autl  it  will  be  further  informcil,  that  Sir 
Patrick  Dunbar  and  Mr.  Sine/air  of  HarphLilc,  hulband  to  Mrs. 
Marjory,  are  likeways  witnelles  to  this  very  contracl,  altho'  it 
fettles  upon  the  heir  male  of  that  marriage,  thofe  very  lands 
which  are  now  claimed  by  the  purfuer  as  conqucft,  under  the 
Iccond  contratfl  of  marriage. 

All  thelc  circumflances  clearly  fliow,  that  the  friends  and  rela- 
tions of  Mrs.  Katharine  by  the  mother's  iiile,  were  fully  fatisfied 
with  the  fubllitution  of  loco/.  Sterlnv^,  by  a  bond  of  provifion, 
in  place  of  a  vague  and  indefinite  claim  of  comjuert,  under  the 
contract  of  marriage  17;^:  Such  being  the  fentiments  of  thofe 
frienils  with  whom  Mrs.  Katharine  was  moll  nearly  inte- 
rcllcd,  and  whom  Ihe  fell  naturally  to  confult  and  advile  with,  it 
is  fcarcely  tredi!)le  to  llippofe,  that  ilic  was  not  in  the  fecrct  of 
this  whole  tranliiclion,  and  thorou^dilv  apjnoved   oJ"  -.xml    :>.' xcp- 
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ted  the  provifion  of  the  deed  in  qtieftion.  This  the  petitioners 
apprehend  is  naairal  and  prcfuiiiable,  altho'  there  was  no  evi- 
dence in  fupnort  of  it. 

But,  with  fubmilTion,  the  mrctter  does  not  reft  upon  preftimp- 
tion  ;  for  in  her  anfwer  to  query  fecond,  ihe  lias  acknowledged, 
that  the  bond  was  negotiated  by  her  uncle  Sir  Patrick  Dunbar  ; 
fi-ie  owns  too,  that  he  cautioned  her  to  be  filent  on  the  fubjedl  of 
her  mother's  contradl,  as  the  bond  would  do  her  no  harm,  which 
advice  Hie  appears  to  have  foliovved.  Now,  with  fubmiili- 
on,  thofe  favfi:s  confeffed  by  the  Lady  herfelf,  are  fufficient  to 
bar  her  repudiation  of  this  bo. id  of  proviuon  ;  for  either  it  muft 
be  fuppofed,  that  this  deed  was  fairly  accepted  of,  or  that  this 
lady  and  her  uncle  concurred  in  a  fcheme  to  deceive  her  own  fa- 
ther, by  pretending  they  had  accepted  of  this  bond,  thereby  ex- 
pecting to  hold  him  bound  when  they  were  free.  If  this  was  their 
fcheme,  which  the  petitioners  cannot  believe  it  was,  your  Lord- 
ihips  would  nor  give  couarcnauce  to  it  ;  for  if  you  are  fatisfied, 
that  this  Lady,  either  by  words  or  clrcumftances,  gave  her  fa- 
ther reafon  to  believe,  that  this  bond  was  honeiUy  and  truly  ac- 
cepted by  her,  you  will  not  allow  the  father  to  be  defrauded,  out 
of  that  belief,  or  the  daughter  to  efcape  under  any  fuch  mental 
refervarion  as  this. 

Again,  in  her  anivt'ers  to  the  3d  and  8th  queries,  fhe  acknow- 
ledges, that  Sir  Patrick  Ihowed  her  the  bond  after  he  obtained 
it  ;  and  that  fhe  read  it  over  and  returned  it  to  him,  without 
making  any  obje^lion  ;  and  that  the  bond  having  afterwards 
been  tranfmitted  to  Edinburgh,  to  be  put  into  the  publick  regifter 
of  this  court,  fhe  gave  her  uncle  half  a  guinea  to  get  two  ex- 
tracts of  it,  one  to  iier,  and  another  to  himfelf. 

And  in  her  anlwer  to  the  yth  query,  ihe  acknowledges,  that  her 
uncle  gave  her  an  extrad  of  the  bond  before  her  father 
died,  which  flie  had  in  her  cuilody  ;  and  as  Ihc  did  not  make  it 
a  lecrer,  might  have  liiown  it  to  feverals  of  her  acquaintan- 
ces. 

The  petitioner  (hall  not  trouble  your  Lordfliips  with  obferva- 
tlons  upon  more  of  the  particulars  in  Mrs.  Katharine's  anfwers, 
they  will  be  perufed  by  your  Lordlhips  ;  and  it  is  fabmitted, 
whether,  upon  the  v>'holc /rj  ^.^/?i7,  there  can  be  any  doubt,  that 
Mrs.  Kalharins  did,  in  the  i  756,  accept  of,  and  confider  this  bond 
as  her  juft  and   lawful   provifion,  in  difcharge  of  her   claim  of 
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conqaeft,  witli  the  concurrence  and  advice  of  her  neareft  friends 
and  bed  advilers  :  And  if  your  I.ordlhips  are  facisfied,  that  fuch 
was  her  opinion  and  conducl  in  the  i/j*^,  you  will  not  give  way 
to  anv  lubtcrfuge,  evafion  or  after  thought,  fincc  deviled  to  over- 
turn fo  rational  a  familv  tranfaction. 

Neither  can  the  petitioner,  with  humble  deference,  red  fatisfi- 
ed  with  the  realons  alLgned  by  the  Lord  Ordinary  in  his  interlo- 
cutor. 

It  is  faid.  "  That  it  is  an  agreed  facfl.  that  Mrs.  Kathanne 
*'  Sinclair,  at  the  time  of  the  alieuged  tranlacflion,  was  living  in 
"  family  with  lier  father,  and  th.at  there  is  no  died  under  her  hand, 
"  renouncing    her    claim    on    her  mother's   contradl  of   marri- 

But,  with  fubmifiion,  thefe  circumHances  ought  rather  to  ope- 
rate the  other  way.  If  this  deed  had  been  a  proi>olition  made  by 
a  father  to  his  dauglitcr,  without  the  intervention  or  knowledge 
of  her  friends,  or  thofe  who  were  inrerellcd  to  lee  to  a  j^npcr 
execution  of  the  mother's  contract  of  marriage,  there  might  have 
been  fome  reafon  for  lufpecling  this  tranliieVion  :  But  when  it 
takes  {ilace  at  the  inlligation  antl  Iblicitation  of  the  young  lad)  's 
own  friends  bv  the  mother's lide  ;  when  it  is  canicil  into  executi- 
on, with  the  advice  and  approbation  ol  her  own  uncle  ^'xr  Patrick 
Dunbar,  who  was  the  cuUodier  of  her  mother's  contradl  of  mar- 
riage ;  it  is  dillicult  to  conceive  in  what  relpc(ft  the  lady's  living 
intra  fannliavi  with  her  tathcr,  ought  to  operate  againft  this  tran- 
fadtion  ;  or  rather  how  the  execution  of  it  in  fuch  a  fair  and  a- 
vowed  a  manner,  ought  not  to  operate  flrongly  in  fupport  of  the 
prefumption  of  acceptance,  for  whidi  tlie  the  petitioners  now 
contend. 

Again,  as  to  there  being  no  deed  of  renunciation  vmder  tlic 
hand  of  Mrs.  Kuthiinnc  of  her  claim  under  her  mother'.s  con- 
xyaO.  of  marriage,  the  petitioners  mult  be  forgiven  to  obferve, 
that  if  this  had  been  a  tranliiclion  betwixt  aliens  or  llrangers,  the 
want  of  fuch  a  renunciation  might  have  been  fovnuletl  uj5on 
with  much  j)laulibility  ;  but  in  a  family  tranfadion  of  tliis  kind, 
where  a  father  was  the  contractor  on  the  one  hand,  and  on  the 
orher, a  daughter,  with  tiicadviceanii  concurrence  of  her  nearell  and 
belt  friends,  your  I.ordlhips  are  not  to  exjied  the  fame  llridnefs 
and  accuracy  of  procedure ;  if  you  are  fatisfied,  that  >  rs.  Katha- 
rine, agreeable  to  her  lentiments  in  the  1  7  5fi,would  not  liave  heiita- 
tcd  to  ^r.iMt  fuch  a  deed,  if  at  that  time  it  had  been  thought  mate- 
rial ;  and,  in  laCl,  it  )yur  Lordihips  are  liitislied  that  ^h■b.  Katha- 
rine 
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rine  Sinclair  did  accept  of  the  deed  17  5  6,  there  was  no  neceffity 
for  any  deed  under  her  hand,  renouncing  her  claim  on  her  mo- 
ther's contrad  of  marriage  ;  for  as  the  bond  in  queftion  bears  an 
exprefs  condition  of  its  being  granted  by  Southdun,  and  accepted 
by  her  in  full  fatisfadlion  of  her  ihare  of  the  provifions  contain- 
ed in  that  contract,  particularly,  of  the  conqueft ;  fo,  her  accep- 
tance of  it  was  as  eff-'flual  a  renunciation,  as  any  deed  under  her 
hand  could  poilibly  be. 

It  is  further  faid,  "  that  fhe,  after  her  father's  death,  never 
"  made  any  claim  upon  this  bond,  nor  never  made  any  claim 
"  upon  it  in  her  father's  life." 

As  to  thsfe  circumliances,  your  Lordfliips  know,  that-,im- 
mediately  on  Sjiithdutis,  death,  there  arofe  fundry  queflions  be- 
tween rhe  petitioners  and  Mrs.  Katharine,  and  others,  who  claim- 
ed a:i  intereft  in  his  fucceifion,  and  during  the  fubfillence  of  thefe 
quertioiis,  there  was  fcarce  any  room  for  claiming  upon  this 
bond  ;  but  it  is  believed,  {lie  never  thought  of  repudiating  this 
bond,  till,  in  the  courfe  of  thefe  queftions,  Ihe  obferved,  that 
certain  lands  had  been  acquired  by  Southdun,  during  the  fubfi- 
llence of  his  fecoiii  marriage,  and  was  tempted  to  lay  hold  of. 
thefe  as  conquelt,  becaufe  apparently,  more  confiderable  than 
the  1000  /.  tho',  as  has  been  already  obferved,  fhe  will  not  find 
her  expedlations  anfwered,  when  the  proper  deductions  are  made, 
even  if  fhe  fliould  prevail  in  the  prefent  queftion. 

With  regard  to  what  pail  during  Southdun  s  lifetime,  your  Lord- 
fliips will  obferve,  the  bond  was  not  payable  till  his  death,  or 
her  marriage ;  and  as  flie  is  ftill  unmarried,  Ihe  could  claim  no- 
thing while  he  lived,  but  her  maintenance,  cloathing,  zyn.  which 
he  was  thereby  bound,  to  furnifli,  and  which  he  accordingly  did 
furnifli  to  hef. 

Upon  thefe  grounds,  it  is  humbly  hoped  your  Lordfliips  will 
be  of  a  different  opinion  from  the  Lord  Ordinary,  and  that  Mrs. 
Katharine  is  barred  from  infifting  in  this  claim,  by  her  accep- 
tance of  the  bond  of  provifion  iJS^^- 

But  to  proceed  to  the  fecond  point,  which  is  to  prove  to  your 
Lordfhips,  that  even  altho'  Mrs.  Katharine  Sinclair  is  not  barred 
from  infifting  in  the  claim  of  conqueft,  ftill  that  claim  will  fall 
to  be  afcertained  upon  much  lefs  extenfive  data,  than  flie  has 
been  pleafed  to  affume  -,  for  it  is  fubmitted,  that  Mrs.  Marjory 
Sinclair's  renunciation  of  her  fliare  of  the  conqueft,  fliould   o- 
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jierate  n  difchargc  of  the  full  half,  and  the  (hare  of  Mrs.  Katha- 
rine fliould  be  reAriif^cd  to  the  other  halt"  only. 

The  petitioners  have  not  been  able  to  difcover  any  decifion  of 
ycur  Lordlhips,  precifely  ilotonniniiig  the  ciTcCi  of  a  renuncia- 
tion of  conquclt,  bv  one  of  the  children,  in  circuniilanccs  llich  as 
the  prefent :  This  qiiettion,  therefore,  falls  to  be  determined  up- 
on principles  ;  and  in  that  view,  the  petitioners  propoll-  to  ftatc 
what  occurs  with  regard  to  the  nature  of  a  claim  ot  conquelt, 
and  to  apply  thefe  principles  to  the  quellion  now  before  your 
Lordlhips. 

It  Ibems  to  be  an  cflabUflicd  point  in  the  law  of  S.-otl/mJ,  that 
in  all  provifions  to  children  lliiiulatcd  in  acontracl  of  marriage, 
the  children  are  underllood  to  be  creditors  in  that  provifi- 
on  ;  and  the  father  is  confidered  as  the  debitor  of  his  own  chil- 
dren. It  is  unneccffary  to  quote  d^cifions  to  your  I.ordil.ips  up- 
on this  point,  which  feems,  with  fubmilfion,  to  be  undoubted!}' 
eflabliflied.  If  a  huiband  is  bound  in  a  contratfl  ot'  marrriagcto 
provide  the  iflue  of  the  marriage,  the  heir  or  chihlren  may  iiilill 
for  implement  without  a  fervice  ;  and,  in  like  manner  thev  v. dl 
tranfinit  to  reprefcntativcs  thc\r  Jus  crcJiti,  with  >ut  a  fervice: 
Many  examples  of  a  (imilar  nature  might  be  produceil  in  lup- 
y.orx.  of  thi.<;  projiofition  ;  but  it  fecnis  unnccellary,  as  it  will  pro- 
bably not  be  denied,  that  in  all  obligations,  whether  of  coaqucli, 
cr  otherwavs,  llii)ulatcd  in  a  contract  of  marriage,  in  favour  of 
children  ;  thefe  children  are  confidered  a.-i  crtt.itors  under  the 
contract  of  marriage. 

And  in  the  like  matincr,  the  father  is  confidered  as  a  debitor 
to  a  certain  en'e<f^.  l^pon  thi.'i  principle  it  is,  thai  altho'  the  law 
has  intruded  a  fatlu-r  with  the  power  of  doing  onerous  or  ra- 
tional deeds,  ^er.  he  is  excluded  fioni  the  power  of  difapjoint- 
irig  theywj  crrjiti  ot  the  children,  by  grauiitous  deeds:  This  cir- 
cumflancc  of  itfelf,  is  fulKcient  to  prove  the  propofition  which 
the  petitioners  have  prcfumed  to  lay  down  as  law,  for  if  children 
v.ere  confidered  merely  as  heirs,  and  not  as  creditors  under  a 
i-ontracfl  of  marriage,  it  would  be  lni])olhbIe,  upon  any  principle 
v.'hatever,  to  reftrain  the  father  from  the  txercife  even  of  gracui- 
tous  deeds. 

If  this  then  be  a  jurt  idea  of  a:i  obligation,  and  claim  of  con- 
qneO  ;  if  it  be  true  that  tire  children  are  merely  creditors,  and  the 
•  ither  merely  a  debitor,  the  jKlitioner  wotjld  gladly  know  anv  o- 
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ther  example  in  law,  where  a  difcharge  granted  by  a  creditor, 
would  not  operate  in  favour  of  the  debitor  ;  but  if  the  plea  of 
the  purfuers  is  well  founded,  then  your  Lordfhips  are  under  the 
necelTity  of  eftabUfhing  that  other  lingular  propolition,  viz.  that 
a  difcharge  granted  by  a  creditor,  will  not  liberate  the  debitor 
trom  his  obligation  to  chat  creditor. 

Suppofe  an  aflignadon,  granted  by  a  child  of  a  marriage  to 
any  third  party,  of  her  right  to  a  fhare  of  conquefb,  it  does  not 
feem  to  admit  of  a  doubt,  that  fuch  an  aflignacion,  however  ef- 
fectual it  might  be  to  extinguiili  the  claim  in  the  perfon  of  the 
original  creditor,  ftill  the  athgnee  would  be  jultly  intitled  to 
draw  a  fhare  of  the  conquelt,  in  proportion  with  the  other  chU- 
dren,  claming  as  creditors  under  a  claufe  of  conqueft  in  a  contract 
of  marriage.  And  this  docflrinc  Vv'ould  not  only  hold,  where  a 
third  party  was  the  affignee  to  the  claim  of  conqueft,  but  the 
fame  rule  would  take  place,  where  the  father  himfelf  was  the  af- 
iignee  of  his  own  child  ;  and  if  this  be  the  cafe,  it  is  diiScult 
to  make  a  diftin6lion  betwixt  an  affignation,  and  a  difcharge  to 
a  father,  when  the  father  himfelf  is  debitor  in  the  obligation  dif- 
charged. 

The  purfuers  have  inftituted  a  comparifon  betwixt  a  claim  of 
conqueft,  and  a  claim  of  legitim  ;  and  it  is  faid,  that  as  in  the 
cafe  of  the  latter,  a  renunciation  by  one  child,  does  not  diminilli 
the  extent  of  the  legitim ;  fo  neither,  on  the  other  hand,  can  a 
difcharge  of  conqueft  diminiih  the  claim  of  conqueft  provided 
by  a  coiitrad:  of  marriage. 

But  fuppofmg  the  doclrine  'aid  down  by  the  purfuers,  in  the 
cafe  of  legitim,  to  be  true,  the  argument  drawn  from  it  will 
not  apply  to  the  prefent  cafe  :  There  is  no  fimilaricy  betwixt  a 
claim  of  legitim,  and  a  claim  of  conqueft  ;  the  claim  of  legitim 
due  to  children  upon  the  death  of  their  father,  is  not  confidered 
in  the  eye  of  law,  as  a  debt  due  by  the  father,  it  is  confidered  as 
a  provlhon  of  law,  whereby,  upon  the  death  of  a  father,  a  cer- 
tain proportion  of  his  moveable  effects  is  to  be  diftributed  a- 
mongft  his  children  ;  and  as  this  is  a  provifion  of  law,  only  ari- 
Cng  upon  ;;he  dearh  of  the  father,  fo  the  father  is  not  in  this 
matter,  in  his  own  lifetime,  in  any  refpeil  confidered  as  the  de- 
bitor of  his  children. 

The  cafe  is  different,  wi  h  regard  to  a  claim  of  conqueft  ;  for 
altho'  the  fathet  in  his  own  lifetime,    is  not  reftraiaed  from  ako- 
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gether  wtinguifliing  the  legitlm,  even  by  donations,  and  the 
niort  giMtuicous  deeds  :  Yet  your  Lordihips  know,  as  has  been 
alreadv  obfervcd,  the  matter  Uands  quite  otherways,  with  regard 
to  an  obligation  oFconqucll.  tor  there  the  father  is  a  tL-bitor,  ami 
cannot  diliippoint  the yKJ  frfJiVi  of  the  children,  by  any  gratui- 
tous deeds. 

In  hke  manner,  altho'  the  right  of  legitim  is  not  a  debt  due 
to  the  children,  previous  to  the  death  of  their  father,  the  law  (lands 
ocherwavs  with  regard  to  conquell ;  for.  in  that  cafe,  the  debt  is 
conllituted  in  favour  of  the  chUdren  pro  inJiviJb,  from  the  date 
of  the  contracfl.  From  that  mo  iient  the  jris  crediti  is  in  them, 
sltho'  the  precile  amount  of  the  claim  cannot  be  afcertaiaed  till 
the  dilfolution  of  the  marriage. 

In  thcle  material  particidars,  therefore,  the  legitim  and  con- 
oueft,  differ  bv  the  law  of  5t-5//«n./.  imo.  The  legitim  is  not  a 
debt  due  by  the  father,  but  a  provifion  of  law,  independent  of 
the  fatlier. — Zcio,  The  claim  of  legitini  has  !iot  an  exidence.  pre- 
vious to  the  death  of  the  father,  in  both  of  which  particulars, 
it  ditFers  from  the  cafe  of  conijued. 

When  thefe  differences  are  attemled  to,  it  will  be  found  that 
any  argument  drawn  from  the  cale  of  legitim,  aiid  the  re- 
nunciation of  a  legitim,  will  not  apply  to  a  difchargs  of  a  chini 
of conquert. 

For  as  the  legitim  is  not  a  debt  due  by  the  father,  nor  arifes 
at  all  till  after  his  death,  it  is  obvious,  that  a  renunciation 
granted  to  a  father,  who  is  not  the  debitor,  and  when  the  ri;;ht 
of  legitim  has  not  not  an  exillerxc  till  after  his  death,  caniioi: 
have  anyiafluL-nce  upon  the  extent  of  the  legitim,  which  is  a  le- 
gal right,  diilributed  by  the  law  Itfclf  without  the  intervention  of 
tJie  fvther,  and  arifuig  only  after  his  death  ;  but  in  the  calcof  con- 
quell,  tlic  dil'chargc  mufl  be  attended  with  very  different  clfecls, 
as  not  only  the  debt  exiils  fron^  the  date  of  the  coUira^l  of  mar- 
riage, but  the  father  hlmlllf  is  the  debitor  in  the  obligation. 

In  order  to  render  the  cafes  funilar,  it  is  ncceilary  to  lupjofc, 
a  cafe  where  tl»e  renunciation,  or  difehargc  of  legitim  is  grant- 
al  at  a  period  when  the  legitim  has  become  due,  viz.  after  the 
death  of  the  father -,  in  which  c  ile,  if  the  petitioners  millake  it 
not,  the  renunciation  granted  by  pnc  child,  would  not  have  t)ie 
effect  to  enlarge  the  claim  of  legitim  in  favour  of  the  other  children. . 
Such  apjiears  to  be  the  import  of"  the  dccifion  given  by  your  I.ord- 
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fhips,  in  the  cafe  of  Marion   ffender/on,  againft  David  Hender/on, 

June  1728:  "  Claud  Henderfon   had  a  fon   and    three    daughters, 

"  the  eldeft  in  her  contracft  of  rnarriage,  accepted  a  provifjon    in 

"  fatisfadlion,  the  fon  obtained  a  general  difpofition  from  his  fa- 

"  ther  of  all  his  effeifls,  with  the   burden   of  certain   proviiions 

"  to  the  two    youngeft   daughters   after  the  father's  death  ;  the 

"  fecond  daughter  ratified  the  difpofition  to   her   brother,  accep- 

"  ted  of  her  provificn,  and  renounced  any  claim  fiie  had   of  le- 

*'  gitim :  The  younge  I  neglected  her  pro vifion,  and   took  herfelf 

"  to  her  claim  of  legitim:  The  Lords  found  that  the  eldeft  daugh- 

"  ter  being  forisfamiliate  before   the  father's  death,  the  brother 

"  could  claim  no  Ihare  nor  intereft  in    the  legitim  upon   her  ac-  Dia.  vol 

"  count  ;  and  that  the  fecond  daughter  not   being   forisfamiliate  ^'  ^"^^^ 

"  at  the  time  of  the  father's  deceafe,  had  right  to  a   fhare  of  the 

"  legitim,   and   did,  by   her  ratification  and    renunciation   com- 

"  municate  her  fliare  to  her  brother.'' 

By  this  decifion  it  is  eftabliilied,  that  a  renunciation  of  legi- 
tim docs  not  operate  in  all  cales.  fo  as  to  extend  the  claim  of 
legitim  in  favour  of  the  remaining  children  ;  but  there  is  a  ma- 
nifeft  diftinclion  made  betwixt  a  renunciation  of  lee;itim  p-rant- 
ed  before  and  after  the  father's  death  :  In  the  former  cafe,  it  docs 
not  operate  any  diminution  ot  the  claim  of  legitim  ;  in  the  lat- 
ter, it  does  ;  and  the  reafon  is  obvious,  that,  in  the  former  cafe, 
the  right  of  legitim  had  not  yet  an  exiftence  ;  aftd  therefore,  a 
difcharge  granted  by  one  of  the  children,  could  not  diminifii 
that  fabjedf,  which  the  law  has  declared  to  be  due  to  all  the  chil- 
dren exifting  and  \mforisfamiliate  at  the  time  of  their  father's 
death  :  But  in  the  latter  cafe,  as,  by  the  father's  death,  the  legi- 
tim w  as  a  right  which  then  had  an  exiftence  in  favour,  pro 
hidivifo,  of  all  the  children  unforisfamiliate  ;  io,  upon  the  com- 
mon principles  of  law,  a  difcharge  or  renunciation  by  any  of  the 
creditors  in  the  clain:i  of  legitim,  has  juftly  the  effect  of  extia- 
guilliing  that  claim  pro  tanto. 

So  much  with  regard  to  the  general  argument  maintained  by 
the  purfuer. — But  if  the  petitioners  m.ifapprehend  not  the  iinporc 
of  the  Lord  Ordinary's  interlocutor,  he  has  founded  his  opin  on 
upon  another  point,  'v'lz.  That  as  Soutbdim  had,  by  the  contra<ft 
1722,  the  power  of  diftributing  the  conqueft  ;  fo,  by  providing 
his  daughter  Marjory  to  jo,oqo  merks,  as  her  fliare,  he  did  in  ef- 
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fcif^  only  cxercife  that  power  of  divifion,  and  Co  remained  liable 
to  the  other  daughter  for  the  refidue. 

The  petitioners  Ihall  admit  the  doiflrine  cftablilhed  by  the  in- 
terlocutor, provideil  fuch  a  diftributive  ppwcr  as  is  here  fup()olcd 
was  aflually  vellctl  in  the  father,  and  provided  it  was  his  inten- 
tion, by  granting  the  lo.ooj  mcrks  to  Mrs.  Marjory  Sinchiir,  to 
exercife  this  power  of  diftrihution.  But  the  petitioners  mull 
humblv  beg  leave,  in  a  few  obfcrvations,  to  dilpute  both  thcl'e 
alternatives. 

iw/o,  Such  a  diflribution  in  favour  of  the  younger  daughter,  in 
preference  of  her  cider  filler,  is  not  to  be  naturally  prelunied,  un- 
lefs  fomc  deed,  or  fome  circumllance  can  be  pointed  out,  from 
which  fuch  an  intention,  on  the  part  of  Sjitth.iiai,  is  eltablilhed. 
But  as,  on  the  one  hand,  there  is  no  circumllance  pointed  out 
by  the  purfuer,  from  which  it  can  be  inferred  that  SouthJun  had 
ajiy  fuch  intention  ;  fo,  on  the  other  hand,  the  petitioners  do 
humbly  apprehend,  there  is  fatisfying  evidence  before  your  Lord- 
Ihips,  that  Soulhdun  never  intended  any  Inch  partiality  in  favour 
of  his  younger  daughter  ;  for,  as  by  her  contracl  of  marriage, 
Mrs.  Marjory  had  only  received  10,0  o  mcrks;  fo,  SouthJiin,  in 
the  year  17^7,  executed  the  bond  of  provillon,  in  favour  of  her 
and  her  hufband  in  conjunct  fee  and  liferent,  auil  the  children 
of  the  marriage  in  fee,  lor  8ooo  merks  Scots,  which,  with  the 
10,000  mcrks  formerly  received,  did  make  up  the  exact  fum  of 
J 000/.  Sterling,  which,  by  the  bond  of  provifion  175'',  he  had 
granted  in  favour  of  Mrs.  Katharine,  his  other  daughter  of  the 
lecond  marriage.  This  is  clear  evidence,  that  Sout/jJun  had  no 
luch  partiality  and  favour  for  his  younger  daughter,  as  could  in- 
<luce  him  to  make  ufe  of  any  dillrihutive  power  competent  to 
him  by  the  contracfl  of  marriage,  in  order  to  prefer  the  voungeft 
daughter  to  her  elded  filler. 

2iIo.  Unlefs  the  purluers  Ihali  be  ahlc  to  ihow  to  vour  I.ord- 
fliips,  that  it  was  tlic  clear  iiitentioii  of  SoiithJtin.  in  giving  the 
I  o,ooo  mcrks  to  his  daughter  Marjory,  to  cxercife  his  power  of 
dillribution,  the  petitioners  <lo  humbly  apprehend,  there  is  an 
obvious  principle  of  law  which  excludes  any  prefumption  of  this 
kind.  It  has  been  aheady  'ho ami,  thit  SiuthJun  was  debitor  to 
his  daughters  by  tlv.*  claule  of  co  iijucll,  ili-h:t-)r  non  prx/hiuiti/r  Jo- 
n.ire.  And  hence  wlien  a  debitor  mak''s  a  tranlat^lon  which  is 
in   the  leall  doubtful,  it  mull  be  prelinueil,  that  he  intended  to 
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operate  his  own  liberation.  As  Southi^un  was  here  debitor  in  the 
conqueil  ;  fo,  when  he  took  the  renunciation  from  one  of  his 
tvvo  daughters,  it  muft  be  prefumed,  that  he  meant  to  take  a  dif- 
charge  in  his  own  favour  of  all  the  Ihare  ihe  could  otherways 
have  been  intitled  to.  and  not  virtually  to  procure  a  renunciation 
in  favour  of  his  other  daughter. 

^tio,  When  a  fiither  makes  ufe  of  any  fuch  power  of  diftrlbu- 
tlon  competent  by  a  contradl  of  marriage,  as  is  fuppofed  to  have 
been  dons  by  South.Iun  in  the  prefent  cafe,  the  deed  making  fuch 
a  diftribution,  always  expreffes,  that  the  deed  then  executed  is 
in  the  exercife  of  the  powers  competent  to  the  father  in  i^irtuc  of 
fuch  a  concratl.  But  no  fuch  declaration  occurs  in  Marjorfs 
contract  of  marriage,  on  occafion  of  her  receiving  the  10,000 
merks  ;  and  therefore,  it  is  not  to  be  prefunied,  that  Soutbdiin 
meant  to  exercife  any  pov^^er  of  diftribution  competent  to  him, 
but  rather  that  he  meant  to  operate  a  liberation  to  himfelf  pro 
^anto,  from  the  claim  of  conqueft  competent  to  his  daughter 
Marjory,  as  one  of  the  children  of  the  fecond  marriage. 

Lafily,  What  feems  to  put  this  matter  out  of  doubt,  is,  that  if 
SouthJun  had  meant,  by  granting  the  loooo  merks  to  his 
daughter  Marjory,  to  exercife  his  power  of  diftribution,  as  is  fup- 
pofed in  the  Lord  Ordinary's  interlocutor,  he  certainly  would 
have  carried  that  intention  into  execution,  in  the  form  and  man- 
ner prefcribed  by  the  contrail  itfelf. —  But  it  fcems  irnpoflible 
that  this  can  be  fuppoled,  when  your  Lordftfips  are  informed, 
and  attend  to  this  circumi'tance,  that  it  v/as  not  in  the  power  of 
Southdun  by  himfelf,  to  have  exerclfed  fuch  a  power  of  diftribu- 
tion ;  for,  by  his  contradl  of  marriage  with  Mrs.  Marjory  Dunbar 
his  fecond  wife,  the  provifions  therein  ftipulated  for  the  children, 
are  to  be  divided,  and  dlftributed  by  their  father,  ivith  content  of 
their  mother,  during  their  lifetimes  ;  and  failing  fuch  diftributi- 
on or  divifion,  by  two  of  the  neareft  of  kin  of  the  father's  fide, 
and  two  of  the  mother's  fide.  Such  being  the  cafe,  it  does  not 
occur  how  any  tranfiction,  executed  merely  by  Southdun  hhn- 
leif,  can  be  conftrued  as  an  exercife  of  that  power  of  diftributi- 
on, which  was  to  be  executed  in  the  preclfe  manner  afcertained 
by  the  contracSt. 

Upon  the  whole,  it  is  humbly  hoped  your  LordQiips   will   fee 
caufe  to  alter  the  Lord  Ordinary's  interlocutors  complained  of. 

E  May. 
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May  it  therefore  pkafe  your  Lordjlnps,  to  aUer  the  Lord  Or- 
din.iry's  inttr/oci/turs  rcclaiircil  (i^oivjt  ;  and  to  Jind.  i iiio, 
That  Mri.  Katharine  Sinclair'^  acceptance  of  the  bond  oj 
provi/'ion  granted  to  her  by  Sourhdun,  is  lufficiently  in- 
Jhucied,  ami  that  therefore  f^e  tuijt  hoid  the  fame  in  fa- 
t  IS  fasten  of  her  claim  to  cotiqtnji  ;  or,  at  lea/},  2do,  To 
find,  that  M's.  Marjory  Sinclair  /  renunciation  of  her  jhave 
of  that  conqucf},  tuuH  operate  a  dfcharge  oJ  the  one  half, 
and  rejlrii}  the  Jhate  of  XJrs.  Katharine  to  the  other 
half 

According  to  Juftice,  dr. 

HENRY   DUNDAS. 


CONDKSCFNDFNCE    of    Facts     lor    Mils 
Katkarine  Sinclair   to   confcfs  or  den  v. 

iiuc,  \BoLT  the  time  of  Southduns  third  marriage,  had  3011  a- 
ny  convcriatlon  with  Sir  /"rf/r/V^' Z)w;;A;r  vour  uncle. 
Mr.  Sinclair  of  Harpfdalc  your  brother-in-law,  and  Mr.  Sinclair 
of  Duran  your  coufni,  or  any  other  of  your  friends,  ;ipon  the 
inl)ie(f\  of  your  obtaining  a  bund  of  provilion  from  your  father? 
And  did  not  all  of  )ou  think  it  proper  and  necelfarv,  that  your 
provifion  lliould  be  al'certained  previous  to  S^Atthdun\  entering 
into  the  contra<fl  with  his  third  wife  ? 

zdo.  Is  it  not  conllUent  witli  your  knowledge,  that  Sir  T.itrick 
Dunbar,  Mr.  Oliphanl  miniller  of  Boiiur,  anil  -Nour  mother-in- 
law,  did  all  of  them  Iblicit  and  importune  Southdun,  to  fettle 
your  provifion  ? — Did  not  you  approve  of  their  doing  lb  r  and 
did  not  one  or  other  of  them  aCiju.iint  vou  iVum  time  to  time  of 
their  fucccfs  ? 

3//0,  Was  not  the  bond  for  I  000  /.  ftcrfnv^,  dated  i  </th  July 
1756,  granted  in  ronfcquence  of  this  iblicitation  ? 

4/0,  Did  jiot  Scuthdun,  or  Sir  Patrick  Dunbar  put  this  bond  in- 
to vour  hands,  at  your  father's  houle,  loon   after  it  was  granted? 
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— Did  you  keep  it  yourfelf,  or  return  it  to  Sir  Patrick,  to  be  kept 
for  your  behoof? 

^to.  When  this  bond  was  granted,  did  not  your  fifter  and  you, 
Sir  Patrick  Dunbar  your  uncle,  and  Harpfdale  her  husband,  all  of 
vou  coafider  your  mother's  contradl  of  marriage  as  fully  imple- 
mented?— Did  not  Sir  Patrick,  who  had  the  cuftody  of  your 
mother's  copy  of  that  contract,  deliver  it  up  to  Sonthdun  accor- 
dingly, and  was  not  this  done  with  your  privity  and  appro- 
bation ? 

6to,  Was  not  you  informed,  that  in  Southdun?,  third  contra6l 
of  marriage,  he  intended  to  provide  his  whole  eftate  (including 
the  lands  you  now  claim  as  conqucft)  to  the  heir  male  of  that 
marriage  ?  and,  for  that  reafon,  was  you  not  defirous  to  have  a 
bond  of  proviiion?  and  when  the  bond  was  obtained,  did  not 
you  and  your  friends  concur  and  approve  of  the  contraft,  which 
bears  date  two  days  after  the  bond,  and  to  which  your  uncle  and 
brother-in-law  are  witnefTes. 

7«9,  Was  it  you,  or  your  uncle  Sir  Patrick  Dunbar,  that  fenc 
the  bond  to  Edinburgh,  to  be  regiflred  ? — By  whom  was  it  fent  ? 
— By  Mrs.  JVhitnev,  or  any  other  perfon? — Had  you  any  con- 
verfation  or  correfpondence  with  her  about  it,  or  any  other  per- 
fon whom  you  fent  it  with  ? 

8i;o,  Who  employed  David  Lothian  writer  in  Edinburgh,  to  put 
it  on  record  ? — Did  he  fend  the  extract:  to  you,  or  to  your  uncle, 
and  who  paid  hiin  the  regiftration  dues  ? 

()}io,  Had  you  not  the  bond,  or  at  leaft  the  extraifl,  in  your 
cuftody,  long  before  your  father's  death,  and  did  not  you  fhow 
it  to  your  friends  and  acquaintances  upon  many  different  occa- 
fions  ? — Who  were  the  people  to  whom  you  fhowed  it,  and  what 
paft  upon  thefe  occafions  ? 

\omo.  Did  yovi  not  live  in  family  with  your  father,  until  his 
death  in  17(^0,  and  did  he  not  furnifh  you  v/ith  cloa.hi,  and  all 
other  neceffaries,  in  terms  of  the  bond  ? 

1 1  mo,  Triad  you  ever  any  converfaiion  with  your  father  at  the 
time  of  granting  this  bond,  or  at  any  time  afcer,  during  his 
life,  on  the  fubjecl  of  your  provifion  ? — And  had  he  not  reafon 
to  believe,  that  you,  and  your  friends  on  the  mother's  fide,  v.'cre 
tally  fatisfied  with  the  bond  he  had  granted  you? 

I  2mo,  Is  it  not  confifteat  with  your  knowledge,  that  your  fa- 
ther v/as  importuned  to  give   fbme   additional   provifou  to  Mrs. 

Marjory 
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Marjory  your  filler,  which  at  length  procured  from  him  the  bond 
of  tioo:  merks,  to  put  her  on  a  footing  with  you? — And  did 
you  hear  him  fay,  or  was  you  intonncd,  that  he  faid  that  lie 
granted  this  lall  bond  unwilhngly,  to  avoid  further  lohcitatiou; 
but  that  he  had  it  iUU  in  his  power  to  revoi^e? 


ANS\VE!<.S,  ill  terms  of  the  Interlocutor  of 
tlie  I  1  th  oi'  February  .76'-,  by  \;i(s  Katharine 
Sinclair^  J^j.ugliter  tj  Dav'i.l  Sinclair  laie  ot' 
So'ithdun  ;  To  the  Puerics  given  in  by  Stcivart 
Threiplan.i  Doctor  01  Meditiiic,  to  be  put  to 
her. 


""TTIE  refpondent  thinks  it  hard  to  be  obliged  to  give  particu- 
hir  aniwers  to  fo  many  qucilions  ac  tlii.s  liiUance  from  her 
counfel,  and  in  a  remote  corner,  where  (he  can  have  few  10  ad- 
vile  Iicr,  as  fhe  forefees  that  Ihe  may  be  thereby  Icil  to  fay  lun:e- 
tl:i  ig  thro'  want  of  fkill  or  inad\-t;rtence,  v,hich  mav  be  urged  to 
h.T  difa<ivantage.  And  ibe  cannot  help  fuljKVting  this  may  be  dc- 
figncd  by  the  purluer,  in  fomc  or  other  of  the  Cjucrics.  She  there- 
fore begs  leave. before  any  j-anicidnr  ar.lv.ir  10  tl.eit  t.uiriis,lo  rc- 
]>relent  and  anfwer  in  the  general,  that  Ihe  made  no  bargain,  ei- 
ther by  herfelf,  or  by  any  other  |)erfon,  with  her  fuher,  for  t!ic 
bond  of  provifion  in  queliion  ;  nor  was  there  anv  bargain  ever 
propofed  to  lier  in  his  name;  and  llie  aflirms,  from  what  paficd 
at  that  time,  that  if  a  bargain  of  taking  that  bond  in  lieu  of  her 
intered  in  her  motl  er's  contract  of  marriage,  had  at  that  time 
been  pro]ioied  to  her,  (he  wou'd  have  rejected  the  oiler.  To  the 
particular  (jucrics  (he  anfwers  as  tollov\s: 

To  query  1 . — She  anfwers,  Ibe  does  not  remember  any  com- 
muning file  had  wich  any  of  the  pcrJbns  named  in  this  query, 
about  Iier  obtaining  a  bond  of  provifion  from  her  father,  nor  had 
Ihe  any  fblicitude  on  account  of  his  ihini  marriage,  or  on  anr 
other  account,  to  procure  fuch  a  bond. 

To  query  2  — She  knuws  not  whether  the  pcrfons  therein  na- 
mcil,  <ii,i,  or  diil  not  folicit  or  importune  her  father  to  piocurc 
the  bo;id  of  piovifion  from  him  lor  her;  but  Ihe  alhrmt,  l]ie  ilid 
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not  employ  any  of  them :  And,  with  refpedl  to  her  uncle  in  par- 
ticular, file  remembers,  when  he  told  her  of  her  father's  intend- 
ing to  give  her  the  bond  in  quellion,  the  refpondent  anfwered, 
that  Ihe  did  not  want  it,  and  was  fatisfied  as  Ihe  \was,  and  incli- 
ned to  let  her  father  know  this;  and  he  then  told  her,  flie  mtift 
be  {ilent  on  that  head,  unlefs  llie  would  break  with  her  father ; 
but  afTured  her  the  bond  could  do  her  no  harm,  and  would  not 
afie(5l  the  right  ihe  claimed  by  her  mother.  And  this  he  gave 
feveral  different  times  afterwards  to  her  as  his  opinion. 

To  query  3. — She  anfwers,  The  bond  was  not  granted  in  con- 
fequence  of  her  loiicitation,  either  by  herlelf,  or  any  other  per- 
fon. 

To  qnery  4. — She  anfwers,  SouthJttn  did  not  give  her  the  bond-; 
her  uncle  Sir  Patrick  Dunbar  Ihowed  it  to  her  ;  and  after  reading 
jr  over,  flie  returned  it  to  him,  but  without  her  faying  any  thing 
to  him  or  he  to  her. 

To  query  5. — The  flrft  part  of  this  query,  fhe  is  advifed,  re- 
folves  into  an  opinion  on  a  point  of  law,  which  Ihe  does  not 
conlider  herfelf  as  obliged  to  anfwer,  nor  to  fay  what  opinion 
her  friends  then  had  of  it : — She  never  heard  from  Sir  Patrick 
Dunbar,  nor  from  any  other  perfon,  that  Sir  Patrick  gave  up  her 
mother's  fide  of  the  concracft  of  marriage  to  Southdun,  in  conle- 
quence  of  the  bond  of  provifion  to  her,  and  Ihe  does  not  be- 
lieve that  he  did  it  ;  it  furely  was  not  done  with  her  privity  or 
confent. 

To  query  6. — She  anfwers.  That  fhe  did  not  concern  herfelf 
about  what  fettlement  her  father  made  of  his  eftate  in  his  third 
contradl  of  marriage ;  Ihe  had  not  Ikill  to  forefee  any  confequen- 
ces  to  her  lofs,  and  was  not  alarmed  : — Her  concurrence  in  that' 
contrafl:  was  not  alked,  nor  did  fhe  know  of  any  connexion  the. 
bond  in  her  favours  had  with  that  contrail. 

To  query  7. — She  anl'wers,  She  did  not  fend  the  bond  to  EdSn- 
burgh  ;  it  was  no  time  in  her  cuftody  ;  flie  had  no  converfation 
or  correfpondence  with  Mrs.  Whitney,  or  any  other  perfon  that 
Ihe  remembers  about  regillrating  the  bond,  other  than  Sir  Pa- 
trick, whom  file  might  have  heard  1  peaking  of  it. 

To  query  8. — She  anfwers,  flie  knows  not  who  employed  Mr. 
Lothian  to  put  it  on  record  ;  or,  it  he  was  employed  for  that 
purpoie,  who  paid  him  ;  nor  did  fhe  know  a  perfon  of  that  name 
at  that  time  ;  nor  does  flie  know  any  thing  about  the  payment 

G  of. 
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of  the  regiftration  dues  : — Some  time  after  fhe  had  feen  the  bond, 
and  returned  it  to  her  uncle,  Ih^'  do^'s  not  renumber  at  wliac  di- 
llance  of  time,  her  uncle  afkeci  one  half  guinea  from  her,  which 
ilie  gave  him,  and  which  he  fiid  was  to  get  two  exrra.ls  of  that 
bond  from  the  rcgiUcr.  one  to  her,  and  another  to  huniclf. 

To  query  <;. — She  anfwers,  She  never  had  the  bond  in  her  cu- 
ftodT,  other  than  what  Ihe  has  acknowledged  in  her  anfwor  to 
the  third  quer\-.  Her  uncle  gave  her  an  extract  of  the  bond  be- 
fore her  father  died,  which  ihc  had  in  her  culloJy,  and,  as  Ihe 
I'.id  not  make  it  a  fecret,  might  have  Ihown  to  leverals  of  her  ac- 
qaaintance.  She  cannot  remember  who  they  were,  nor  what 
might  have  pafl'ed  in  convcrlation  with  them  on  that  fubjccl. 

To  qucrv  lo. — She  anl\vers.  She  lived  in  family  with  her  fa- 
ther, until  his  death  in  1760;  and  on  the  fame  terms,  as  Ihc 
thought,  as  Ihe  had  done  before  granting  that  bond,  furnidied 
in  cloaths  and  all  other  necelfaries  by  him. 

To  qr.cry  ii. — Slie  anfwers,  She  never  had  any  converfition 
with  her  father  during  his  life,  neither  at  the  time  of  granting 
the  bond,  nor  before  nor  after  that  time,  on  the  fubjeil  of 
her  jirovifion  ;  nor  ever  employed  any  pcrfjn  to  converfe  with 
him  for  her  ;  nor  had  Ihe  any  melfage  from  her  father  to  her  on 
that  liibjcct. 

To  query  i :. — She  is  advifed.  That  Ihe  is  not  bound  to  give 
an  anfwer,  as  it  does  not  refpe<f\  her,  ncr  the  hoiid  in  quctlion, 
and  has  no  concern  with  it.  And  if  Ihe  may  be  allowed  to  en- 
ter into  other  particulars,  Ihe  can  inform  my  Lord  Ordinary, 
That  her  father  undcrflood,  that  when  he  gave  a  thoufand 
pounds  of  tocher  with  Mrs.  I'/.vripLiiiJ,  that  he  was  giving  this 
in  lieu  of  all  demands,  and  of  any  claim  which  Ihe  mi .  h  pre- 
tend to  on  account  of  the  deed  in  One  thoufand  feveu  huudietl 
and  fixtcen. 

Thurfo,  2 sxh  February,  Katii,  Sinclair. 

1767. 
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ANSWERS 


FOR 


Mrs.  Katharine  Sinclair^  fecond  lawful  Daughter  of  the 
deceafed  David  Sinclair  of  Southdun^  by  the  alfo  de- 
ceafed  Mrs.  Marjory  Dunbar,  his  fecond  Wife,  and 
for  James  Sinclair  of  Dnran,  Efq;  her  Truflee, 

T  O    T  H  E 

PETITION  of  David  Threipland-Sinclair  and 
Steivart  Threipland  of  Fingask,  Efc]^;  his  Admini- 
flrator  in  Law. 

N  1 7 14)  David  Sinclair  of  Soiithdun  intermarried  with  Lady  1714, 
Janet  Sinclair,  Sifter  to  the  late  Earl  of  Caitbnefs,  without 
the  Knowledge  or  Confent  of  the  Friends  or  Relations  of 
that  Noble  Family  ;  and,  though  it  is  believed  that  he 
would  not  have  met  with  a  Denial,  had  he  demanded  her  in  regu- 
lar Courtlhip,  being  a  Gentleman  of  a  very  good  Family  in  that 
County,  and  poiTeired  of  no  contemptible  Eltate,  the  Friends  of 
that  Noble  Lady  were,  or  pretended  to  be,  highly  affronted  there- 
with ;  and,  though  (he  had  not  one  Farthing  of  Portion,  it  was 
made  a  Condition  of  their  being  reconciled  to  the  Marriage,  that 
Southdun  lliould  execute  one  o£  the  moft  irrational  and  abllird  Set- 
tlements, in  favour  of  the  Lady  and  the  llfue  of  the  Marriage, 
that  ever  entered  into  the  Head  of  any  rational  Man. 

Accordingly,  by  Deed,  of  this  Date,  Southdun  became  bound  to  ijiff^ 
provide  and  fecure,  not  only  his  paternal  Eftate  of  Southdu7i,  but 
alfo  certain  other  Lands  of  confiderable  Value,  which  had  been 
purchafed  dvaring  his  Minority,  and  all  that  he  fliould  conqueft  or 
acquire  during  the  Marriage,  to  the  Lady  in  Liferent,  and  to  the 
Heirs  of  the  Marriage,  male  or  female,  in  Fee ;  and,  to  compleat 
the  whole,  in  the  Event  of  the  Marriage  diffolving  by  Southdun'^ 
Pre-deceafe  without  Iffue,  the  Fee  of  the  whole  moveable  Ellate, 
which  Ihould  then  pertain  to  Southdun^  was  provided  to  the  Lady. 


nn. 
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None  of  Southduns  Friends  were  made  acquainted  with  this  mofl 

irrational  Settlement ;  it  was  taken  from  him  remotis  arbitris ;  and,  ia 

order  the  more  cffc<flually  to  conceal  the  fame,   Southuun,  then  a 

young  Man,  unacquainted  with  Bullnels,  or  the  legal  Import  of 

iuch  Deeds,  was  made  to  tranfcribe  it  with  his  own  Hand,  from 

a  Copv  delivered  to  iiim  by  the  Lady's  Friends;  and,  as  no  Power 

or  Faculty  was  thereby  referved  to   Southdun  of  altering  the  liime 

in  anv  Event  whatever,  the  Confequencc  thereof  would   be,  that, 

fuppofing  SouthJiin  to  have  had   Ulue-male   of  another  Marriage, 

the  Daughters  of  that  Marriage  wouKl  be  preferable  in  the  Succel- 

lion  of  his  whole  Fllate,  to  his  Sons  of  another  Marriage. 

This  Marriage  didblved  by  the  Death  of  Lady  "Janet  in  1720, 
leaving  Ilfue  one  Son  and  three  Daughters  ;  but,  as  the  Son  and 
the  cldell  Daughter  died  foon  thereafter  in  a  State  of  Infancy,  the 
only  furviving  Children  of  that  Marriage  were  the  two  youngcll 
Daughters,   'Jean  and  'Janet. 

In  I74(^,  .?'■"">  the  eldell  of  thcfe  two  Daughters,  intermarried 
with  Sir  IVilliam  Dunbar  of  IVc/IJichI,  without  her  lather's  Privity 
or  Knowledge,  and  tlied  in  1749,  leaving  lllue  one  infant  Daugh- 
ter, who  furvived  her  Mother  but  a  few  Months.  J'lnct,  the  other 
Daughter,  in  1753,  mA\T'n:d  Stetcart  'J'hrcip/anJ,  Doctor  of  Medi- 
cine, and  died  in  1755,  leaving  two  Children,  DaviJ,  the  Peti- 
tioner, and  Janet,  who  arc  the  only  lllue  alive  defcended  of  South- 
duns  firfl  Marriage. 

Of  this  Date,  Southdun  entered  into  a  fecond  Marriage  with  Mrs. 
Marjory  Dunbar,  and,  by  Marriage-articles,  "  he  became  bound 
"  and  obliged  to  fettle  and  fccurc  the  Sum  of  10,000  Merks,  and 
"  whatever  Lands,  Heritages,  Sums  of  Money,  or  others  whatfoe- 
"  vcr  he  ihould  happen  to  conquell  or  actjuire  during  the  Mar- 
•'  riagc,  the  one  Half  thereof  to  the  fiiiil  Mrs.  Marjory  Dunbar,  m 
"  Liferent,  by  and  attour  her  Lifercnt-provifion  of  500  Merks,  (to 
"  which,  bv  a  former  Claul'e,  ihe  was  f'pecially  provided,)  and  the 
"  whole  to  the  Chiklren  of  the  Marriage  in  Fee,  to  be  tlivided  a- 
"  mongll  them  by  the  laid  David  Sinclair,  with  Conlcnt  of  their 
**  faid  Mother  ;  and,  failing  fiicii  DUtributlon,  by  two  of  the 
"  neareft    of  Kin   on    the  lather's  Side,  and  two  on  tlie  Mother's 

*'  Side." And,  in  order  toalLertiin  the  Fxtcnt  of  the  Conquelt, 

and  lhercl>y  to  prevent  any  Ground  of  Dilpute  rcfpeCting  tliat 
Matter  between  thcni  an«i  the  Children  of  the  firll  Marriage,  it 
\*ab  thereby   declared,  that  nuihing  lliall  be  repute  Conquell,  but 

whal 
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what  the  faid  David  Sinclair  ihall  be  worth  at  the  Diflbkition  of- 
the  Marriage,  beyond  his  prefent  Land-eftate,  and  after  Payment  of 
all  the  juft  and  lawful  Debts,  contra^ied  or  to  be  contra^ed  by  him, 
during  the  Marriage. 

Daring  the  Standing  of  the  fecond  M^xx\?^gt^SoiLthdun  acquired  a 
Wadiet  of  the  Lands  of  Lrt/^froKTc^i?^'^//,  redeemable  for  Payment 
of  20,000  Merks,  a  Wadfet  of  the  Lands  of  Wejl  Cannesby,  re-! 
deemable  for  Payment  of  4447  /.  Scots,  certain  Houfes  in  the 
Town  of  Thurfo,  and  the  Lands  and  Eftate  of  Dun,  the  Rights  of 
all  which  were  taken  to  Soiithdun  himfelf,  and  his  Heirs-general, 
though  fubjecl  to  the  Obligation,  contained  in  his  fecond  Marriage- 
contrad,  of  providing  or  fecuring  thefe  to  the  Ilfue  of  that  fecond 
Marriage. 

This  fecond  Marriage  did  in  like  Manner  difJblve  by  the  Death, 
of  Mrs.  Marjory  Dunbar  in  1755,  leaving  IlTue  two  Daughters,  Mar-, 
jory  and  Katharine. 

In  1748,  Marjory,  the  eldeft  of  thefe  two  Daughters  of  the  fe- 
cond Marriage,  intermarried  with  John  Dunbar,  Son  to  Sir  Pa- 
trick Dunbar  of  Northjield,  and  by  the  Marriage-contracl,  to  which 
Soiithdun  was  a  Party,  he  became  bound  and  obliged  to  pay  to  Sir 
Patrick  Dunbar,  in  Name  of  Tocher  with  his  faid  Daughter,  and. 
as  her  Share  of  the  Conquejl,  the  Sum  of  10,000  Merks,  at  the  Terms, 
therein  fpecified,  without  any  further  Explanation  of  what  was. 
intended  by  thefe  Words,  and  as  her  Share  of  the  Conqueft,  as  no  Re- 
ference or  Relation  was  thereby  had  to  Southdun's  Contrail  of  Mar- 
riage with  his  fecond  Lady,  whereby  the  whole  Conqueft,  during  that 
Marriage,  was  provided  to  the  liTue  of  that  Marriage,  further  than 
as  this  may  be  fuppofed  to  have  been  the  Conqu-eft  referred  to, 
and  intended  by  the  above  Expreffion. 

This  Marriage  between  "John  Dunbar  and  Marjory  Sinclair  was  of 
fhort  Standing,  and  dilTolved  by  John  Dunbars  Death  without  If^ 
fue,  whereupon  Ihe  intermarried  for  the  fecond  Time  with  James 
Sinclair  of  Harp/dale,  by  whom  he  had  liTue  one  Son  and  four 
Daughters,  and  Ihe  herfelf  died  in  1765. 

Of  this  Date,  during  the  Standing  of  the  aforefaid  Marriage  be-  jy  ,. 
tween  the  faid  Marjory,  the  eldeft  Daughter  of  Southdun's  fecond 
Marriage,  and  Mr.  Sinclair  of  Harp/dale,  her  fecond  Husband^ 
Soiithdun  granted  a  Bond  ot  Provifion  for  the  Sum  of  8000  Merks, 
payable  at  the  firft  Term  of  Whitfiinday  or  Martinmas  after  his 
Death,  in  favours  of  his  faid  Daughter  'Marjory  and  her  Hufband^ 
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in  Conjuncl-fee  nnd  Liferent,  and  to  the  Child  or  Children,  male 
or  female,  procreate  or  to  be  procreate  between  them,  by  the  Pro- 
jwrtions  therein  Ipecified.  It  proceeds  on  the  Narrative,  that  the 
Provifions  made  for  the  younger  Children,  procreate  or  to  be  pro- 
create betwixt  his  laid  Daughter  and  HarpfJalc,  were  too  mean,  and 
that  he  therefore  thought  proper  to  add  the  Sum  ot  8000  Merks 
to  their  Provilions,  with  the  Burden  of  their  Father  and  Mother's 
Liferent;  and  it  is  thereby  declared,  "  That  laid  Sum  of  Sooo 
"  Mcrks,  and  the  Sum  of  10, ceo  Klerks,  former ly  paid  by  him  to 
"  his  laid  Daughter  in  Name  of  Tocher,  and  for  her  Share  of  the 
"  Contjuefl,  arc  granted  by  him,  and  accepted  by  her  and  her  laid 
'*  Hulband,  in  full  Satisfaction  to  her  of  her  Share  of  the  Provi- 
*'  fions  granted  by  him  in  the  Contract,  of  Marriage  betwixt  her 
"  deceafed  Mother  and  him,  in  favours  of  the  Daughters  of  the 
"  Marriage,  failing  Hctrs-malc,  and  in  full  Satitfaclion  to  her  of 
"  the  Provifion  of  Conqucft  of  Lands  and  Heritages  whatibever, 
"  which  Ihould  be  acquired  during  the  Marriage,  granted  by  him 
"  in  favours  of  the  faid  Daughters,  fnilnig  Hcirs-tnale,  and  in  full 
"  Satisfaelion  to  her  of  her  Portion-natural,  Bairns  Part  of  CJcar, 
"  Siiare  of  Moveables,  Legitjm,  or  other  Pretenlions  whatlbmcver, 
"  which  flie,  as  one  of  the  only  Daughters  or  Children  of  faid 
"  Marriage,  can  anyways  afk,  claim,  or  pretend  Right  to  by,  or 
"  through  her  laid  Mothers  Deceafe,  or  his  the  faid  Dai'U  SincLnr's 
"  Dccealc,  excepting  his  own  Good-will  allenarly,  mid  her  Succcjfiott 
"  to  his  F.Jlate,  if  the  fame  Jhould  fall  to  her  by  Right  of  Blood,  or  a- 
"  Jiy  SittUmtHt  made  or  to  he  vifde  by  hi?!!."  It  difpcnfcs  with  the 
Not-delivery,  refcrves  a  Power  to  alter,  and  was  found  in  South- 
duns  Rcpofitories  after  his  Death. 

As  this  Bond  was  never  delivered  to  the  faid  Marjory,  or  her 
faid  Hulband,  but  remained  in  Southduns  Rcpofitories,  and  under 
hib  Power,  till  after  his  Death,  and  has  not  hitherto  been  accepted 
of  by  Marjory  herfelf,  or  by  her  faid  Hulband,  or  by  her  Children 
fince  her  Death,  the  following  Obicrvations  do  from  thence  arife: 
if,  That  as  S'Mthdun  had  not  then  under  his  Lye  his  Contracl  of 
Marriage  with  the  Mother  of  Marjory,  he  feems  plainly  to  have 
niifaiiprehcnded  the  Import  of  the  I'rovifions  therein  contained,  in 
favours  of  the  Children  of  faid  Marriage,  in  fo  far  as  he  thereby 
clearly  fuj)polcs,  that  the  Daughters  of  that  Marriage  had  no 
Right,  Title,  or  IntereO,  cither  in  the  10,000  Merks  thereby  Ipe- 
cially  provided,  or  in  ihc  i'rovifiou  of  Con«iuel^,  but  upon  Lailurc 
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of  inue-male  of  faid  Marriage  ;  whereas,  from  the  whole  Tenor 
of  faid  Marriage-contrad,  it  is  apparent  that  both  the  10,000 
Merks  and  the  Conquefl  were  indifcriminately  fettled  and  fecured 
to  the  whole  Children  of  that  Marriage,  male  or  female. 

idly.  From  the  many  anxious  Claules  therein  contained,  declar- 
ing the  8000  Merks  thereby  provided,  with  the  10,000  Merks  for- 
merly given  in  name  of  Tocher  to  his  faid  Daughter  upon  her  firft 
Marriage  with  Mr.  John  Dunbar,  to  be  in  full  Satisfadiion  of  all 
flie  could  claim  in  Right  of  her  Mother's  Contract  of  Marriage, 
Proviiion  of  Conquefl,  and  Portion-natural,  Bairns  Part  of  Gear, 
Legitim,  6"f-  it  is  manifeft  and  clear  that  Southdun  did  not  under- 
Ifand  his  faid  Daughter  to  have  been  prcvionjly  excluded  from  thefe 
her  legal  Claims  by  the  Tocher  of  1 0,000  Merks  given  to  Sir  Pa- 
trick Dunbar,  the  Father  of  her  firfl  Hufband,  in  her  firft  Contradl 
of  Marriage ;  as  fuppofing  her  to  have  been  thereby  previoufly  ex- 
cluded, all  thefe  anxious  Claufes  in  this  additional  Bond  of  Provi- 
fion  muft  have  appeared  fuperfluous  and  unnecefTary.  Andiflhe 
was  not  previoufly  excluded  from  thefe  her  legal  Claims,  by  the 
Proviiion  of  10,000  Merks  in  her  firft  Marriage-contracfk,  it  is  c- 
qually  apparent,  that  neither  fhe  nor  her  Children  could  be  exclud' 
ed  therefrom  by  this  additional  Provifion  of  8000  Merks,  as  her 
Acceptance  thereof  is  made  the  Condition  of  that  Exclufion. 

3J/j',  As  the  Exclufion  thereby  conditioned  is  declared  to  be  but 
Prejudice  of  her  SuccefGon  to  her  Father's  Eftate,  in  cafe  the  fame 
fliall  fall  to  her  by  Right  of  Blood,  or  by  virtue  of  any  Settle- 
ment 7nade  or  to  be  made  by  him ;  and  as  Southdun,  by  the  gene- 
ral Settlement  which  he  then  had  made  of  his  whole  Eftate,  ha'd. 
fettled  and  fecured  the  SuccefTion  to  her,  in  her  natural  Courfe  of 
Seniority,  falling  IfTue  of  his  firft  Marriage,  in  the  Form  of  a 
flrifl  Tailzie,  it  is  reafbnable  to  fuppofe,  that  the  Chance  of  Sue-- 
cefrion  to  the  whole  Eftate,  thereby  meant  to  be  fecured  to  her,, 
was  the  impulfive  Caufe  or  Confideration  which  induced  Southdun 
to  give  her  fo  much  a  lefs  Proviiion  than  fhe  was  juftly  intitled  to 
by  her  Mother's  Contradl  of  Marriage,  as  one  of  the  two  Children 
of  faid  Marriage,  with  a  view  to  fecure  the  general  Settlement 
and  Tailzie  he  had  made  of  his  whole  Eftate  from  being  brought 
under  Challenge  at  her  Inftance. 

In  the    fame  View,  Southdun,    of  this    Date,    executed    another     i7;6's 
Bond  of  Provifion,  in  favours   of  the   Refpondent,  Katharine,  the 
only  o:her  Daughter  of  his  fecond  Marriage,  whereby  he  became 
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bound  and  obliged,  to  pay  to  her  and  her  Heirs,  her  F.^ecutors  or 
AiHgns,  1000  /.  SutHh:^,  at  the  tiril  Term  of  IVhitfun  iay  or  M.jr- 
tinmas  after  his  Deceaie,  and,  in  the  mean  time,  to  aiiincnt  her  in 
his  I'amily,  and  furnilh  licr  with  Cloaths  and  other  Nccellaries ; 
or,  in  his  Option,  to  pay  iicr  30  /.  Stcrlinj,  to  provide  thcl'e  for 
herfelf:  "  Declaring,  as  it  is  thereby  provided  and  declared,  that 
"  thir  Prefents  arc  granted  by  him,  and  accepted  of  by  tlie  laid 
"  Katharine  Sinclair,  in  conii.leration,  and  in  full  Suisfaclioii  to 
**  her,  of  her  Share  of  the  Provihons  granted  by  him  in  the  Con- 
"  iracl  of  Marriage  between  him  and  his  faid  deceaied  Spoufe,  in 
"  favour  of  the  Daughters  of  that  Marriage,  failing'  H.irs-male  ; 
'•  and  in  Confuleration  and  full  Satisfaction  to  her,  of  her  Share  of 
"  the  Proviiions  of  Conquell  or  Lands  and  Heritages,  and  others 
"  whatfomcvcr,  which  ihould  be  acqviircd  during  the  Mairi.igc, 
"  granted  by  him  in  favours  of  the  Jaid  Marriaj^e,  faiiinj  Hcirs- 
"  male;  and  in  Confuleration  and  full  S.itisfac^ion  of  the  laid  Ka- 
"  tharine  Sinclair  her  Portion-natural,  IJairns  Part  of  Ccar,  Share 
"  of  Moveables,  Legitim,  or  other  Pretenfions  whatlbmevei", 
*'  which  die,  as  one  of  the  only  two  Daughters  and  CiiiKucn  of 
"  faid  Marriage,  can  anyways  alk,  claim,  or  j>rctentl  to  from 
"  liim,  by  and  through  the  Deceafc  of  their  Mother,  or  his;  and 
"  the  laid  Katharine  Sinclair,  by  her  Jcccptation  hereof,  declares, 
"  that  thir  l^rcf'cnts  are  grantetl,  and  accepted  by  her,  in  full  Con- 
"  fideration,  and  full  Satisfaclion  of  the  haill  Prcmilles,  and  of 
"  all  other  Prptenfions,  exctpting  his  own  Good-will  allenarlv, 
•'  tin. I  her  Succeffwn  to  his  EJlate,  if  the  fame  falls  to  her  by  Jii^ht  of 
*'   lit'.oJ,  or  any  Scltltmcnt  mnJe,  or  to  be  made  by  her." 

All  the  Ohlervations  formerly  made,  with  rcfpect  to  M}rjory''s 
additional  Rond  of  Provilion  for  the  8000  Merles,  do  ccjuallv  ap- 
ply to  this  Bond  of  Provifijn  in  fivours  of  the  Kefpondcnt,  parti- 
cularly, that  her  Acceptance  thereof  was  the  Condition  of  her 
being  thereby  excluded  from  thele  lier  other  legal  C^laims,  and 
that  the  C-haiice  of  Succclfnin  to  SouthJun's  ivhole  I'.lhite,  under 
the  general  SL-ttleiTient  by  him  execute,  was  the  inJuilii'c  Motive 
of  lellricling  the  Provilion  both  of  her  and  her  SilUr  Marjory,  fo 
much  below  wJiat  they  were  othcrways  juUly  intitled  to  by  their 
Mother's  Marriage-contra^n,  as  the  Ilcirs  of  that  Marriage;  but, 
BS  that  Settlement  was,  after  SoiithJnn's  Death,  brought  under 
Challenge,  at  the  Inllance  of  the  now  IVtitioner,  as  the  Heir  of 
5'5////^<///';'b  firll  Marriage,  and  adually    icduced   <]ti^aJ  the  liulk  of 
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that  F.ftate,  fo  there  will  be  Occafion  in  the  Sequel  to  obferve, 
that  the  Refpondent  never  did  accept  of  that  Provifion  ;  and  there- 
fore, as  well  upon  the  general  Principles  of  Law,  as  from  the  ex- 
prefs  Condition  of  the  Bond  itfelf,  unaccepted  of,  cannot  be  there- 
by precluded  of  whatever  Claims  were  otherways  competent  by 
Law  out  of  her  Father's  Eftate. 

SoutbJun  intermarried  for  the  third  Time  with  Mrs.  Margaret 
Murray,  and  as  he  does  not  feem  to  have  imagined,  that,  by  any 
former  Settlement,  he  was  anyways  bound  up  or  reftrained  from, 
fettling  his  SucceiTion  upon  the  Heirs-male  of  his  own  Body,  as  he 
had  no  Heirs-male  of  any  of  his  former  Marriages,  fo,  by  the 
poflnuptial  Marriage-contradl  executed  between  them,  of  this 
Date,  he  became  bound  to  provide  his  whole  Eftate  to  the  Heirs-  1756. 
male  of  that  Marriage,  with  the  Burden  of  all  his  Debts  and 
Deeds  ;  and,  failing  IlTue-male,  to  pay  the  Daughters  of  faid 
Marriage  the  Sums  thereby  fpecially  provided,  in  the  different 
Events  of  there  being  one  or  more,  in  full  Satisfaction  to  them  of 
their  Portion-natural,  Legitim,  Bairns  Part  of  Gear,  Share  of 
Moveables,  and  whatever  elfe  they  can  claim  or  pretend  to,  by 
and  through  his  Deceafe. 

Of  this  Marriage  there  exifts  one  only  Daughter,  who  thereby 
becomes  intitled  to  a  Provifion  of  18,000  Merks,  with  Intereft, 
from  Whitfunday  1 7  60,  being  the  firft  Term  after  Southdini's 
Death. 

Of  this  Date,  Southdun  executed  a  Settlement  of  the  whole  Eftate  i747- 
he  was  then  poflelfed  of,  in  the  Form  of  a  ftrivfl  Tailzie,  in  favours 
of  himfelf  in  Liferent,  and  the  Heirs-male  lawfully  to  be  procreate 
of  his  Body,  and  the  Heirs  whatfomever,  lawfully  to  be  pro- 
create of  their  Bodies  ;  whom  failing,  to  Janet  Sinelair,  his  fecond 
Daughter  of  his  firft  Marriage,  Spoufe  to  Doclor  Steivart  Threip- 
land,  and  the  Heirs-male  law-tYilIy  to  be  procreate  of  her  Body; 
whom  faihng,  to  Marjory,  his  third  Daughter  (the  eldeft  Daugh- 
ter of  his  fecond  Marriage)  and  the  Heirs-male  lawfully  to  be 
procreate  of  her  Body  ;  whom  failing,  to  the  Refpondent,  Katba- 
'■  fine,  his  fourth  Daughter    (the  youngeft   Daughter  of  the  fecond 

*  Marriage)  and   the   Heirs-male  lawfully    to  be   procreate  of  her 
'  Body,  'S'C. 

As  this  Tailzie,  fettered  with  prohibitive,  irritant,  and  refolutive 
'  Claufes,  did,  inter  alia,  ccmprehend  the  original  Family-eftate  of 
''"Smthdwi,  which,    by   the  Deed   of    171-6,  SmlbJiai  had    become 
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bound  and  obliged  to  fettle  and  provide  upon  tlie  Tflue  male  or  fe- 
male of  that  Marriage,  even  in  exclufion  oi'  the  Sons  of  any  after 
Marriage,  and  did,  in  fo  far,  vary  the  DeRination  fpecilicd  and 
Contained  in  the  Deed  i  7  i  6,  Occafion  was  taken  from  thence,  in 
1762,  to  bring  an  Aiflion,  in  this  Court,  in  name  of  the  now  Pe- 
titioner, Diii'id  Thrciplaiid-Siuclaii\  and  his  Siller  "Janet,  the  only 
furviving  Defcendants  oi  South  Jim's  firlf  Marriage,  challenging  the 
Hntail  of  I  747,  not  only  in  fo  far  as  rel'peclcd  the  Lands  contain- 
ed in  the  Deed  i  7  i  <>,  but  alio,  in  I'o  far  as  concerned  all  the  other 
Lands  contained  in  that  Settlement. 

A  Counter-adion  was  brought  at  the  biflancc  of  Marjory  and 
Kcithiirine  Siticlairs,  the  two  liuviving  Daughters  of  the  Iccond 
Marriage,  as  Heirs-fubllitutc  in  the  Tailzie  i  747,  concluding,  to 
have  it  found  and  declared,  that  the  fame  was  a  valid  and  cifcclual 
Settlement,  binding  upon  the  faiil  D.ii'iJ  ami  Jiiiu-t  'I'hniphuhls, 
and  for  havingZ)<Ji'/J  Thrciphnul  dccerneil  to  make  uj)  Titles  under 
that  Settlement,  and  under  all  the  Conditions,  IVovilions,  Limita- 
tions and  Rcflrictions  therein  contained. 

The  llefult  of  thcle  mutual  FrocelVes  was  a  Judgment  of  your 
Lordihi]i5,  finding,  Tiiat  Southclun  couhl  not  gratuitoully  alter 
the  Dcllination  of  Succellion  cllablilhcd  by  the  Deed  of  1 7 1 6, 
and  therefore  reducing  the  Kntail  1747,  fo  far  as  refpeclcd  the 
Lands  contained  in  the  Deed  of  i  7  i  6  ;  but  repelling  the  Reafons 
of  Reduction,  and  fullaining  the  Lntail  of  1747,  lij  far  as  regarded 
all  the  other  Lands  therein  contained. 

And  here  it  may  not  be  improper  to  obfervc,  that  however  in- 
tent the  Petitioner  now  is,  in  the  Qviellion  with  the  Daughters  of 
the  (econd  Marriage,  refpccTing  the  jull  Extent  of  their  Clainis,  to 
adhere  ftriclly  to  what  appcais  to  have  been  the  Will  of  their  com- 
mon Parent,  in  fettling  the  Provilions  of  thele  his  Daughters  of  the 
lecond  Marriage,  with  a  view  to  llrengthen  and  fupport  the  gene- 
ral Settlement  he  h.ad  made  of  his  whole  Eflatc,  to  the  Succelfiou 
of  whic  h  they  were  called  in  their  natural  Order,  he  fpoke  a  very 
Jl//crctit  Language,  and  did  not  pay  the  I'mwc  pious  Regard  to  the 
\Vill  oJ  his  I'arent,  when  his  own  Intercll  was  at  Hake,  and  in  the 
Challenge  which  he  made  of  Sc,;///ju''.v«'s  Settlement  1747,  which  he 
attempted  to  reduce,  not  only  as  to  the  Lands  contained  in  the 
Deed  I  7  I  ''n  but  as  to  the  •u-ho/i  Rdiduc  of  the  Kllate.  Wliy  Sotith- 
Jun'iy  Will  lliould  be  more  /lUrcJ  in  the  one  C.zi'c  than  in  the  other, 
ii  not  extremely  obvious.    The  RcfpondcQt  Katharine,  and  her  Siller 
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Marjory,  would  have  been  extremely  willing  to  have  acquiefced  in 
their  Father's  Settlement,  had  it  been  allowed  to  ftand  in  full  Force  ; 
but  as,  by  the  Redudion  of  the  Tailzie  1747,  which  gives  a  Fee- 
fimple  to  the  now  Petitioner  and  his  Sifter,  of  the  Family-eftate,  they 
are  cut  cur  from  all  ProlpecSl  of  Succeflion  thereto,  which,  upon 
the  Failure  of  the  Petitioner,  and  his  Sifter,  without  Iffue,  will  pafs 
to  their  Father,  a  Stranger  to  the  Family  of  Southdun,  the  Refpon- 
dent  can  fee  no  Reafbn  why  ftie  and  her  Sifter  fliould  be  excluded, 
by  their  Father's  Settlements,  from  thefe  their  legal  Claims,  to  which 
they  are  intitled  as  the  only  Children  of  the  fecond  Marriage. 

By  this  partial  Redudion  of  the  Tailzie  1747,  Southdu7is  Suc- 
ceffion  divides  amongft  the  different  Heirs  in  the  following  Man- 
ner : 

■ij},  David  Threipland,  the  Petitioner,  as  Heir  of  the  firft  Mar- 
riage, takes  the  Family-eftate,  and  other  Lands  contained  in  the 
Deed  17  1 6,  being  upwards  of  7000  Merks  of  yearly  Rent,  in  Fec- 
flmple,  free  from  all  the  Reftridions,  Fetters,  and  Limitations  im- 
pofed  by  the  Tailzie  1747. 

zdly.  Under  the  fame  Deed  of  Tailzie  1747,  fo  far  as  unreduced, 
he  takes,  in  Fee-tail,  all  the  other  Lands  therein  comprehended, 
to  the  Amount  of  about  3000  Merks  of  yearly  Rent,  under  the 
Burdens,  Conditions,  and  Limitations  impoied  by  that  Settlement. 

2,dly,  Marjory  and  Katharine  Sinclairs,  Southduns  Daughters  of 
the  fecond  Marriage  (if  not  excluded  by  Acceptance  of  the  Bonds 
of  Provifion  granted  in  their  favour)  are  undeniably  intitled  to  the 
Lands  and  other  Subjeds,  conqueft  and  acquired  during  the  ftand- 
ing  of  that  Marriage,  and  have  accordingly  eftabliflied  a  Title  to 
thefe  by  Service,  qua  Lleirs  of  Provifion. 

^thly,  And  as  Southdun  had  acquired  certain  other  Lands  pofte- 
rior  to  the  Tailzie  i  747,  which  did  not  fall  under  any  of  the  afore- 
iald  Deftinations  or  Settlements,  the  Succeflion  to  thefe  falls  and 
belongs  to  all  Southduns  furviving  Daughters,  and  the  Iftlie  of 
fuch  as  are  dead,  as  Heirs  Portioners  and  of  Line. 

Southdun  died  alfo  pofleflTed  of  a  valuable  Executry.  In  what 
Manner,  or  by  what  Proportions  any  Debts,  which  Southdun  was 
owing,  will  fall  to  be  paid  out  of  thefe  Eftates,  is  not  hujus  loci 
to  difpute. 

It  occurred  to  the  Tlefpondcnt,  after  the  aforefaid  Judgment 
reducing  the  Tailzie  1747,  in  parr,  that  the  Relict  of  the  Debts 
was  ihe  only  Point  that  remained  to  be  fettled,    and  as  this  was 
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tliovight  to  be  the  proper  SubjccTl  for  an  Arbitration,  a  Reference 
was  propofcd  and  entered  into,  wherein  Doiflor  Stc'iiart  ThrcifJand 
took  buicien  upon  him  for  his  Infant-chiUhen,  and  Claims  and 
Anfwers  were  thereupon  exhibited  by  both  Parties ;  but  as  the 
Doclor  became  apprchenfive,  that  the  llllie  thereof  would  not  be 
fo  favourable  to  him,  he  was  pleafed  to  drop  the  SubmilTion,  up- 
on pretence,  that  as  the  Relpondent,  and  her  Sirter  Marjory,  had 
got  Ronds  of  Frovifion  in  full  of  all  thev  could  claim,  and,  more 
particularly,  in  Satisfa(flion  of  their  Claim  oi  Conquell  upon  their 
father  and  Mother's  Contract;  ^of  Marriage,  thefe  conquell  Lands 
muft  defcend  to  SoutbJuns  general  Heirs,  llibjecfl  to  the  Payment 
of  all  his  Debts,  whereby,  not  only  the  Lands  contained  in  the 
Deed  1716,  but  the  other  Lands  contained  in  the  Tailzie  1747, 
would  remain  dec  to   him. 

The  Refpondcnt,  and  her  Sifter  Mitjory,  being  thus  obliged  ta 
fue  for  Jultice  by  legal  Procefs,  lerved  themlelvcs  Heirs  of  I'rovi- 
fion  to  their  Father,  untler  the  atoreiiiid  Marriage-contract,  and 
upon  that  Title,  Jiiwcs  SiticLiir  of  Dm  an,  as  Difpouee  by  the  Re- 
jirefcntative  oi  Marjory,  x.\\c  eldell  Daughter  of  the  fecond  Marriage, 
and  the  Refpondent  Katharine,  the  youngell  Daughter  of  the  feconcl 
Marriage,  brought  their  Action  in  this  Court,  wherein  they  called 
as  Defenders,  Soiitl.hluns  whole  Rcprefentatives,  viz.  hLs  Lxecutors, 
his  Heirs  of  Line,  his  Heir-male,  and  his  Heir  of  Tailzie  and  IVo- 
vifion,  and  the  Scope  of  the  Aclion  is  to  afccrtain  the  Relief  of 
the  Debts,  in  ^o  far  as  thefe  Ihall  not  be  fouiul  to  be  an  efiFedual 
Charge  againft  the  Concjutil-lands,  and  other  Subjcvfls,  to  which 
they  are  entitled  to  fuccettl  as  Heirs  of  Provifion,  under  the  afore- 
faid  !>larriage-contracl,  which  was  the  agreed  and  profeHed  Pur- 
j)ofe  of  the  SubmiHion,  that  was  aftcrwarils  improperly  departed 
from  by  the  Petitioner  and  liis  Lather,  as  aforeliiid. 

A  counter  Action  was  brought  at  the  Inftance  of  the  now  Peti- 
tioner, for  having  it  found  and  declared,  that  the  Provifions  made 
for  Marjory  and  Katharine,  were  in  full  of  any  Claim  of  Conquefl 
that  might  othcrways  have  been  comjKtent  to  them,  and,  confe- 
quently,  that  thele  Conquefl-Iands  mull  belong  to  ihe  Lleirs  of 
SouthJinii,  three  Marriages,  as  Heirs-poitioners  of  Line  to  him,  fub- 
jec^  to  the  Paviuent,  ami  in  relief  of  the  Debts. 

Th.fc  Aiflions  coming  before  Loril  Auchinlcck,  Ordinary,  the 
Foints  |>rinti;allv  ddputed  were  tlieJe  following:  \ino,  Whether 
Ula'jory,  tJic  ddcll  Daughte)',  by  her  Marriage-cojitra<5l  i  74H,  had 
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dlfcharged  any  Claim  competent  to  her,  in  virtue  of  the  above  re- 
cited Claufe  in  her  Mother's  Contradl  of  Marriage,  ido,  Whether 
tlie  Bond  of  Provifion  lyi'^,  in  favours  of  Katharine,  fuppofing  her 
to  have  accepted  thereof,  did,  in  Uke  Manner,  import  a  Difcharge 
of  any  Claim  competent  to  her,  in  right  of  her  Mother's  Marriage- 
contrad:.  3/io,  Upon  Suppofitlon,  that  the  Claim  of  the  elded 
Daughter  was  barred,  and  that  the  Claim  of  the  youngeft  Daugh- 
ter was  not  barred,  whether  the  Difcharge  by  the  eldeft  Siller 
could  operate  fo  far  againft  the  youngefl:  Siller,  as  to  reftridl  her 
Claim  to  the  one  Half  of  the  Provilions  in  the  Marriage-contradl ; 
or,  in  other  Words,  whether  Marjoijs  Acceptance  of  a  Sum  cer- 
tain, in  full  of  her  Claim  under  her  Mother's  Marriage-contradl, 
did  accrue  to  Soiithduns  general  Heir,  whereby  the  youngefl  Siller 
fliould  not  be  intitled  to  extend  her  Claim  beyond  her  own  equal 
Half  of  the  Provilions  contained  in  her  Mother's  Marriage-con- 
tradl. 

Upon  this  Debate,  the  Lord  Ordinary,  of  this  Date,  pro- feb.  nth, 
nounced  the  following  Interlocutor:  "  The  Lord  Ordinary  hav- 
"  ing  conlidered  the  Debate,  with  the  feveral  Writings  there- 
"  in  referred  to,  finds,  That  Mrs.  Marjory  and  Katharine  Sin- 
"  clairs,  the  Purfiier's  Cedents,  having  been  the  only  Children  of 
*'  the  Marriage  between  David  Sinclair  of  Southdun,  and  Mrs.  Mar- 
"  jory  Dunbar,  were  intitled  to  full  Implement  of  the  Provilions  to 
"  the  Children  of  that  Marriage,  in  Terms  of  the  Marriage  articles 
"  between  their  Parents,  -viz.  10,000  Merks,  and  the  whole  that 
*'  fliould  be  conqueft  during  the  Marriage,  the  Conquefl  being. 
"  declared  to  be  what  Southdun  fliould  have  at  the  Diflblution  of 
"  it,  over  and  above  the  Land-eflate  he  was  then  poflelTed  of,  and 
"  after  Payment  of  all  Debts  he  was  then  owing,  or  fliould  be  ow- 
"  ing  at  the  Diflblution  of  the  Marriage.-  But  finds.  That  neither 
"  of  thefe  Daughters  were  intitled  to  the  aforefaid  Provifion,  in 
"  regard,  the  Father,  by  the  Conception  of  the  Contradl,  had  the 
"  Power  of  Divifion  ;  and  therefore  finds,  that  though,  in  his 
"  Daughter  Marjory  s  Contract  of  Marriage,  he  fettled  10,000 
**  Merks  upon  her,  as  her  Share  of  the  Conquefl,  which  was  efFec- 
"  tual  to  cut  out  Marjory  and  her  Heirs,  who  behoved  to  reft  fa- 
"^  tisfied  with  the  Divifion  he  made,  he  ftill  continued  bound  to 
"  make  good  the  Provifions  tO'  the  other  Heir  of  the  Marriage, 
^  hks.Katharihey  fo  far  as  Mrs.  M^r/o/j's  Share  had- not  exhauft- 
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"  eel  them;  and  before  Anlwer  to  the  Queflion,  how  far  Mrs. 
"  Katharine  was  cut  out  from  claiming  her  Sliare  of  the  Provi- 
"  fions,  appoints  her  to  make  diftincl  and  pointed  Anfwers  to  the 
"  Quertions  put  to  her  by  the  Defender,  contained  in  a  Paper  a- 
"  part,  and  to  fubftrlbe  her  Anfwers,  and  return  them  to  this  Pro- 
"  eels  as  foon  as  may  be." 

Againrt  thefe  Interlocutors  mutual  Rcprticntations  were  prefer- 
red, and  on  the  Part  of  the  Petitioner,  in  order  to  inlbucl,  that 
Kathariuc  had  truly  accepted  of  the  aforef lid  Bond  of  Piovifion,  a 
Condefcendauee  of  twelve  diti'erent  Articles  were  exhibitctl,  and 
put  to  her  to  confefs  or  deny,  and  to  which  Ihe  accordingly  re- 
turned very  tlillinift  Anfwers,  Article  l)y  Article. 

The  (^ondcfcendance  anil  Anfweit-  are  fubjoined  to  the  Petition, 
to  which  therefore  it  Jhall  luffice  tj  refer,  bhc  introduces  her  An- 
fwers with  a  general  Declaration,  that  ihe  never  made  any  Bar- 
gain by  herfelf.  or  by  any  other  Perfon,  with  her  Pather,  for  the 
Bond  of  Provifion  in  queflion,  nor  was  there  any  fuch  Pargain 
usev  propoJtJ  to  her,  in  his  Name; — that,  to  the  bell  of  iicr  Re- 
membrance, flie  never  had  any  c(/>::muii!iij/r  with  any  of  the  Pci  Kmis 
iiameil,  about  her  obtaining  a  P)ond  of  Proviiion  from  her  Father; 
— that  Ihe  did  not  employ  any  of  tlie  Perfons  named,  to  obtain  the 
Bond  of  Provifion  for  her,  nor  docs  flie  knoiv,  whether  they  I'oli- 
tited  or  imi^irtuned  her  lather  to  grant  fuch  Bond; — that  the 
Bond  was  not  ;'/<?H/f'</ in  conlequence  of  any  Solicitation  by  her- 
felf, or  any  other  Perfon  ; — acknowledges,  that  her  I'ncle,  (Sir 
Patrick  Dunbar,)  told  her  of  her  Father's  Intention  to  give  her  the 
Bond  in  quellion,  to  which  Ihe  anfwered,  that  ilie  diil  not  want 
jt,  that  ilu;  was  fatiijied  as  Ihe  was,  and  imhneJ  to  let  her  Fathef 
know  this,  but  tliat  iSir  Patrick  told  her,  that  ihe  mult  be  filent 
on  that  Head,  unlefs  ihe  would  break  with  her  Father,  but  that 
ill  rely  the  Bonil  could  do  her  no  Harm  ; — that  Sir  Patrick  Ihow- 
cd  Iter  tiK  Boiul,  wliich,  after  reading,  Ihe  returned  to  him,  with- 
out cither  oi  them  faying  any  thing  to  one  another  ; — that  ihe 
knows  not  who  put  it  in  the  Record,  or  who  employed  Mr.  Lo- 
thian to  record  it;  but  that,  Ibme  time  thereafter,  her  Uncle,  Sir 
Patrick,  got  lialf  a  Cluinca  fiom  her  to  pay  for  two  F.xtracls  of  the 
Bond  ir<;in  the  Regiller,  one  to  him,  and  another   to  herielf. 

How  it  is  iHjllibie  to  cMiacl  from  theie  Anlwcrs  an  Acknow- 
ieilgnient  on  the  Rel)>onilcni's  Part,  other  having  accepted  of  (.n«l 
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"Bond  of  P'rovifion  is  quite  inconceivable,  when,  if  (he.  knows  what 
ihe  intended  to  exprefs,  and  has  expreffed  what  Ihe  intended,  her 
Meaning  was  diredtly  the  reverfe  of  what  the  Petitioner  would  fup- 
pofe  to  have  been  the  Cafe. 

Upon  advifing  thefe  mutual  Reprefentations  and  Anfwers,  with 
the  aforefaid   Condefcendence  and   Anfwers,    the  Lord  Ordinary, 
by  Interlocutor  of  this  Date,  adhered  to   his   former  Interlocutor,  March  loth, 
fo  far  as  refpedled  Marjory's   Claim;    and  of  the  fame  Date,    pro-       '^^^' 
nounced    the  other   Interlocutor  recited  in  the  Petition,  refpecftlng 
the  Refpondent's  Claim,  and  to  this  laft  he  adhered  by  another  In- 
terlocutor, of  this  Date,   upon  advifing  another  Reprefentation  fov      ^■fbj/ 
the  now  Petitioner. 

It  was  not  thought  material  to  give  your  Lordihips  the  Trouble 
of  a  Reclaiming  Petition,  on  the  Part  oi  Marjory's  Reprefentatives, 
who  are  Minors ;  becaufe  a  Judgment  given,  in  favour  of  Katha- 
rine, will  be  a  total  Bar  to  the  Petitioner's  Plea,  and  fuiEcienC  to 
fupport  the  Right  of  the  Children  of  Soutbdun's  fecond  Marriage 
to  the.whole  Conquefl:-fubje6};s  ;  as,  if  Katharine  did  not  accept  of 
her  Bond  of  Provifion,  it  is  thought  to  be  as  clear  a  Cafe  as  any 
can  be  made  a  queflion  of,  that,  fuppofing  Marjory  to  have  been 
forisfamiliate,  and  to  have  accepted  of  her  fpecial  Provifion,  in 
full  of  all  flie  could  claim  by  her  Mother's  Contracft  of  Marriage, 
the  Refidue  at  leaft  of  what  was  thereby  provided  to  the  IfTue  of 
that  Marriage,  muft  be  made  good  to  Katharine,  the  only  other 
unforisfamiliate  Child  of  that  Marriage,  and  as  Katharine,  and  the 
Illue  of  her  deceafed  Sifter,  are  not  dilpofed  to  have  any  Differen- 
ces amongft  themfelves,  it  is  matter  of  Indifference,  whether  the 
Provifions  in  their  Mother's  Contrail  of  Marriage  fliall  be  made 
good  to  one  or  both. 

In  reclaiming  againft  thefe  Interlocutors,  fo  far  as  concerns  the 
Interefl  of  the  Refpondent  Katharine,  the  Petitioner  would  per- 
fuade  your  Lordihips,  that  this  is  a  inoft  unprofitable  Litigation 
on  the  Part  of  the  Refpondent,  for  that,  was  flie  to  prevail  therein, 
her  Expedtations  would  be  greatly  difappointed,  as  all  that  fhe 
could  take  under  the  Claufe  of  Conquefl  in  her  Mother's  Contradl 
of  Marriage,  fubjed  to  the  Debts  which  necefiTarily  muff  affed  it^ 
would  not  be  near  equal  to  her  Provifion  of  looo/.  and  that  the' 
Petitioner's  fole  Motive  for  f\ruggling  this  Point  is,  to  avoid  the 
Difficulty  and  Expence  of  fettling,  in  a  judicial  Way,  the  Extent 
©f  the  Conquefl,  and  the  ReUef  of  the  Debts. 
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But  as  it  would  be  improper,  in  hocjintu^  to  enter  into  a  Dlf- 
cufllon  of  thcfe  Fad^s,  rcfpctfllng  the  Value  of  Soiithduns  Succef- 
fion,  as  it  now  divides  amongft  Iiis  different  Heirs,  or  the  Extent 
of  the  Debts,  or  by  what  Proportions  thefe  Debts  mufl  be  paid  by 
the  different  Heirs,  it  is  fufficicnt  to  lay,  that  every  Perlbn  mull 
be  allowed  to  judge  for  thcmfelves  in  Quellions  of  that  Nature.  It  will 
not  eafily  be  believal,  that  the  Rclpondent  would  wantonly  engage 
in  a  Difpute  of  this  Kind,  attended  with  a  certain  Expence,  had 
ilie  not  good  Ground  to  believe,  that  her  Right  of  Succeffion,  as 
Heir  of  Provifion  under  her  Mother's  Contract  of  Marriage,  will 
eventually  be  much  more  beneficial  than  the  Portion  allotted  to 
Ikt  ;  it  does  not  occur  to  her,  what  Dilliculty  there  can  be  in  al- 
ccrtaining  cither  the  Extent  of  the  Conqucfl,  confilling  of  Td  ma- 
ny heritable  Subjecfls  Ail!  extant,  or  of  the  Amount  of  the  Debts 
affcd\ing  the  fiime,  thele  are  but  Scar-crows  of  the  Petitioner's 
own  I'ancy  and  Imagination,  as  an  Apology  for  rerufing  to  do  the 
Rcfpondent  that  Jullice,  which,  in  other  Refpecfls,  Ihe  is  fo  well 
intitlcd  to;  that  he  may  throw  Obllrudlions  in  the  \Vay,  is  polii- 
ble,  and  perhaps  not  improbable,  but  the  Apprehcnfion  oftlicle 
are  not  tanti  to  deter  the  Rcfpondent  from  afferting  her  jull  Right. 

Your  Lonilhips  are  told  that  this  Bonil  of  Proviiion  was  grant- 
ed at  the  Sight,  and  even  at  the  Requcfl  of  Sir  Pntrick  Dunhar, 
the  Rcfpondcnt's  Uncle  by  the  Mother's  Side  ;  and  as  llie  does  not 
chooie  to  difpute  I'a<fls,  whereof  Ihc  has  no  certain  Knowledge,  it 
is  very  luppofable  that  this  may  have  been  the  Cafe,  and  that  Sir 
Patrick  Dunbar,  in  the  view  of  SouthJinii  entering  into  a  third 
Marriage- contra<fl,  Qucftions  unforck'en  might,  in  an  after  Period 
arifc  in  lettling  Marches  between  the  Heirs  of  fo  many  liilier- 
tnt  Marriages,  was  defirous  ti.at  at  any  rate  fomc  certain  Provifion 
Ihnvdd  be  made  for  the  Rclpondent. 

S!u'  is  unwilling  to  fuppole  th?.t  her  1  atlicr,  whom  llie  hul  ne- 
ver offended,  meant  her  any  Injullice;  theSettlcnient  he  had  m.ulc 
of  his  whole  l-.Hate  in  the  1747,  whereby  he  had  called  her  to  the 
Succeffion  in  her  natural  Order,  is  lividence  to  the  contrary  ;  and 
it  is  apjiarcnt  that  both  Soutfhlun  ami  Sir  Patrick  Dunbar  mull  have 
fiad  tliat  Settlement  in  view,  when  the  Bond  of  Provifion  bore  ail 
cxprels  Declaration  that  it  lliould  be  but  Prejudice  o{  her  Right  of 
Sicrcffmn  by  any  Deed  already  made,  or  to  be  made,  by  hei  l-ather. 
He  had  already  executed  a  Settlement  which  none  of  his  Heirs  were 
af  lib'.rty  to  alter  ;    itnd   as   her  Prulpccl   of  Succclllon  under  that 
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Settlement  was  not  extremely  remote,  it  is  reafonable  to  fuppofe 
that  this  had  feme  Influence  with  Soiithdun  in  reftridling  her  Pro- 
lion  to  the  I  GOO  /. 

But  be  that  as  it  will,  and  fuppofing  that  both  Sotithdim  and  Sir 
Patrick  Dunbar  had  concurred  in  the  mod  exprefs  Terms  in  de- 
claring their  Opinion  that  this  was  a  fuitable  Provifion  for  the  Re- 
fpondent,  they  mud  have  known  that  it  could  not  be  obligatory 
without  her  Acceptance  ;  and  accordingly  her  Acceptance  of  it  is 
made  a  Condition  by  the  very  Bond  itielf,  of  its  importing  a  Dif- 
charge  of  the  Provifion  die  was  entitled  to  by  her  Mother's  Mar- 
riage-contract, die  has  declared  that  her  Father  ne'uer  opened  his 
Mouth  to  her  upon  the  Subjeifl;  that  die  never  folicited  nor  em- 
ployed any  other  Perfon  to  folicit  fuch  Bond  in  her  favour  ;  and 
Ihe  has  declared,  that  when  her  Uncle  Sir  Patrick  told  her  of  her 
Father's  Intentions,  die  acquainted  him  that  die  was  fatisfied  as 
flie  was,  did  not  defire  any  fuch  Bond,  and  inclined  to  let  her  Fa- 
ther know  of  it ;  but  was  didliaded  therefrom  by  Sir  Patrick,  as 
her  Refufal  might  give  Offence  to  her  Father. 

The  Petitioner  is  pleafed  to  condder  this  as  a  Circumdance  of 
Fraud  upon  her  Part,  that  die  did  not  undeceive  her  Farher  in  the 
Opinion  he  mud  have  conceived,  that  die  was  to  accept  of  that 
Provifion.  But  nothing  furely  can  be  more  unjud  than  this-;  the 
Bond  itfelf  diows  that  her  Father  knew  her  a(ftual  Acceptance 
was  necedary ;  why  then  did  he  not  require  her  formal  Acceptance 
thereof?  and  if  there  was  the  lead  Danger  that  her  Father  might 
be  difplealed,  had  die  rcfufed  her  Acceptance,  if  required,  is  it 
podlble  die  can  be  found  fault  with  for  avoiding  to  incur  her  Fa- 
ther's Difpleafure,  by  not  broaching  the  Matter  to  him  while  he 
coutinued  filent  to  her  ? 

It  is  much  more  reafonable  to  fuppofe  that  Southdiin,  knowing 
her  Acceptance  to  be  requidte,  left  it  in  her  free  Choice  whether  to 
accept  it  or  nor,  when  the  Time  diould  come  when  one  or  other 
of  thele  Provifions  would  take  place,  i.  e.  at  his  Death. 

It  is  not,  however,  a  little  entertaining,  to  find  the  Petitioner 
talking  in  this  Stile  of  implicit  Obedience  to  the  Will  of  the  Father, 
when  he  himfelf  has  flown  in  the  Face  of  the  mod  material  Article 
of  Soutbdtins  ii-hole  Settlement,  and  has  thereby  cut  both  her  and 
her  Slder  oat  of  the  Chance  of  Succeflion  they  had  under  that 
Setdement.  She  fliould  have  been  extremely  well  pleafed  to  have 
allowed    Matters  to  remain  upon  the  Footing  they  were  fettled  by 
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their  common  Parent  ;  but  as  the  Petitioner  has  prevailed  in  the 
Kcciuclion  ot  that  Settlement,  quoad  the  Bulk  of  the  Kflate,  and 
has  therehv  cut  her  out  from  that  Chance  of  SuccclTlon,  which 
was  manilelUv  in  view  when  the  foicHiid  Provilion  was  granted  to 
her,  flie  can  Ice  no  Reafon  why  SouthJun\  Will  ihould  be  Juore 
lacrcd  to  her  than  it  was  to  the  Petitioner. 

Taking  it  therefore  for  grantcil,  that  her  Acceptance  of  this 
Bond  of  Provifion  was  eirentially  rcquifite  to  exclude  her  Claim,  as 
Heir  of  Provifion  under  the  aforclaid  Marriage-contract,  and  as  no 
other  lividence  of  her  having  accepted  the  iitid  Bond  of  Provifion, 
other  than  what  Ihc  herfelf  has  confeiled,  is  fo  much  as  alledged 
or  ofllrcd,  Ihe  liibmits  it  to  your  Lordlhips,  that  there  is  from 
thence  pohtive  and  dncct  lividence,  that  ihe  not  only  did  not  accept 
thereof,  but  poiitivclv  refuleil  the  fame;  nor  could  Ihe  have  been 
compelled  to  declare  that  Acceptance  till  after  her  Father's  Death, 
as  it  was  then  only  that  her  Claim,  as  Heir  of  Provifion,  coukl 
take  place  :  And  as  the  Petitioner,  by  the  Challenge  he  brought  of 
SouthJim''^  Tail/ie,  has  cut  her  entirely  out  from  any  Chance  of 
luccecding  to  the  Bulk  of  that  Kllate,  he  can  with  no  Juilice 
complain  of  the  Rcfpondent  for  making  the  moll  of  her  other 
Claims. 

Upon  this  State  of  the  Cafe,  and  upon  Suppo^ (ion  of  Minjon's 
being  excluded  by  the  Acceptance  of  her  Provifion,  in  full  of  all 
that  Ihe  could  claim  under  the  Marriage- contracl,  (as  to  which 
the  llelpondent  is  determined  to  have  no  Dilpute  with  her  Siller's 
(.Children)  and  that  the  Uefpondent  herfelf  is  not  barred,  the  Qiie- 
llion  remains,  Whether  Maijon'^  liippofed  lixclufion  would  accrelLe 
to  Soiithiluii's  general  Heirs,  fo  as  to  fubllitute  them  in  jU.;/- 
j&rv's  Place  ?  or.  whether  the  wlnle  Benefit  from  thence  arifing  ac- 
crues to  the  Uefpondent,  the  otlicr  Child  of  that  Marriage?  Aiul, 
if  llic  is  not  gieatly  millaken,  there  is  not  any  Proportion  in  Law 
more  clear  and  indifputable,  than  that  this  lall  is  the  Cafe. 

That  this  Rule  obtains  univerliilly.  with  refpetfl  to  the  Legitim 
being  that  Portion  of  the  Father's  FlFecls  which  the  Law  appro- 
priates to  the  younger  (Children  in  famili.i,  in  a  Queilion  with  tlic 
Heir,  is  afknowUdged  by  every  Lawyer,  ellabhlhed  by  manifold 
Decifions,  and  as  lurh  admiited  by  the  Petitioner  himfelf. 

'Fhus  it  is,  that  it  a  Father,  in  his  own  Lifetime,  gives  a  Pro- 
•vifion  to  a  younger  Child,  in  Satisfaclion  of  the  Legitim,  Bairns 
Fart  of  Ocar.  ind  what  elle  he  can  claim  out  of  his  Means  and 
Eilcifls  at  his  iJcalh,  and  whicli  is   accordingly  accepted  of,  it  is 
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triti  juris,  that  any  Benefit  arifing  from  this  Forisfamiliation, 
and  Difcharge  by  faid  younger  Child,  does  neither  accrefce  to  the 
Father's  general  Heir,  nor  does  it  enlarge  the  Dead's  Part,  or  re- 
ftrid  or  diminifh  the  Legitim  due  to  the  other  younger  Children  tu 
familia,  at  the  Father's  Death  ;  the  Legitim  remains  the  fame  as  be- 
fore, being  a  certain  Shai"e  of  the  Father's  Executry  at  his  Death, 
which  the  Law  appropriates  to  the  younger  Children  in  familia  at 
that  Time,  in  Exclulion  of  the  Heir ;  in  fo  much  that,  howex^er 
numerous  thefe  younger  Children  are,  if  all  of  them  are  foris- 
familiate but  one,  that  one  has  Right  to  the  whole  Legitim  ;  and  if 
there  are  no  younger  Children  unforisfamiliate,  the  eldefl  Son  and 
Heir  takes  the  whole  Legitim,  of  which  he  cannot  be  difappointed 
by  any  voluntary  gratuitous  Adl  or  Deed  of  his  Father's  :  Thefe 
Principles  are  fo  well  eftablifhed,  that  it  would  be  improper  to 
quote  Authorities  in  fupport  of  them. 

The  Executry  or  Dead's  Part  is  in  this  refpe6l  in  pari  cafu  with 
the  Legitim,  with  this  only  Difference,  that  the  Father  has  the 
abfolute  Power  of  difpofing  of  the  one,  to  take  EfFe<5l  after  Death, 
which  he  has  not  of  the  other.  The  Executry  belongs  to  the  young- 
er Children,  in  competition  with  the  Heir,  Heirfliip-moveables 
only  excepted  ;  and,  if  any  Number  of  the  younger  Children  are 
forisfamiliate  during  the  Father's  Lifetime,  fuppofing  the  Children 
fo  forisfamiliate  had  got  heritable  Bonds  on  Part  of  their  Father's 
Lands  given  off  to  them  as  Appennages,  in  full  of  all  they  can 
claim,  the  Heir,  whofe  Eftate  was  thus  diminiilied,  would  not  be 
thereby  intitled  to  claim  a  Share  of  the  Execvitry,  as  in  place  of  the 
younger  Children  forisfamiliate,  and  in  competition  with  the  o- 
ther  younger  Children  in  familia,  but  the  whole  Executry  or  Dead's 
Part  will  belong  to  the  younger  Children  in  familia. 

And  if  this  obtains,  both  with  refped:  to  the  Legitim  and  to  the 
Executry  or  Dead's  Part,  no  good  Reafon  can  be  affigned  vvhv  the 
fame  Principle  ought  not  to  govern  the  fimilar  Queftion,  in  the 
Cafe  of  Heirs  of  Provificn  claiming  under  a  Marriage-contradl, 
where  the  Provifion  is  not  to  this  or  the  other  particular  Child,  buc 
to  the  Children,  or  to  the  Heirs  of  the  Marriage  in  general ;  and, 
if  there  is  any  Difference  between  the  two,  the  Principle  ought  to 
obtain  with  double  Force  in  the  Cafe  of  Heirs  of  Provifion  ;  fuch 
as  the  prefent  by  Marriage-contrad,  where  the  Provifion  of  Succcf- 
fion  is  to  the  whole  Bairns  of  the  Marriage. 
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A  Provilion  fucli  as  this  gives  no  jus  qutfitum  to  .my  one  or  more 
particular  Children,  further  than  that  they  arc  intitlccl  to  ibme 
Sliarc,  greater  or  lellbr,  in  the  Divifion.  The  I'rovilion  isfatr.ilix  ;  the 
Father  has  an  arbitrary  Power  of  Dillribution  amongil  the(e  Chil- 
dren, but  he  is  indifpcnfibly  bound  to  make  good  that  Provifion  to 
rhe  Children  of  that  Marriage  ;  and,  if  one  Child,  when  forisfami- 
liate, has  received  a  Provilion  in  Satisfadion  of  all  he  could  afk, 
tlie  Provifion  remains  entire,  efpecially  where  it  is  ai  Provifion  of 
Saccellion  to  Lands,  and  the  Children  wlio  remain  ;';;  familin^ 
have  equal  Right  to  the  whole  of  that  SuccelFion,  as  the  whole 
Children  would  have  had,  if  they  had  all  remained  unforisfami- 
ate. 

A  Diflindlion  is  attempted  between  the  Legltim,  and  a  Provifion 
fuch  as  this,  in  a  Marriage-contracl.  The  Provifion  is  faid  to  be  a 
Debt,  which  therefore  may  be  difcharged  or  Satisfavflion  made  for 
it  ;  and  as  the  Father  is  the  Debitor  in  that  Provifion,  he  mull  un- 
doubtedly be  intitled  to  take  a  Difch.irge  thereof,  when  he  makes 
Satisfadlion  to  any  of  the  Children,  Creditoi-s  in  that  Obligation  ; 
whereas,  in  the  Cafe  of  Legitim,  there  is  iaid  to  be  no  proper  Cre- 
ditor or  Debitor,  as  the  Legitim,  in  reality,  is  no  other  tlian  that 
Share  which,  in  the  Divifion  of  the  Father's  Executry,  the  Law 
fcts  apart  and  appropriates  to  the  younger  Children  in  faiuiha. 

But  this  is  plainly  a  Dillinc^ion  without  a  DilFercnce  ;  and  tlic 
Argument,  if  good  for  any  thing,  points  dircclly  the  other  Way. 
In  tl.e  Cafe  of  the  Legitim,  every  Child  in  fdiuitui  has  a  deter- 
mined Right,  1'/-.  a  certain  Share  of  the  Legitim,  according  to 
the  Number  ot  (Children,  (juot  c.ipi/ii  to!  partes,  and  it  is  not  in  the 
Father's  I'ower  to  enlarge  or  diminilh  the  Share  of  any  of  thefe 
Children,  without  their  own  Conlcnt,  and  therefore  it  might, 
with  Ibme  Appearance  of  Rcafon,  be  contended,  that  when  any  of 
thofc  Children  receives  from  his  Father  SatisfiuHion  for  his  Legi- 
tim, the  Father,  or  his  geneial  Meir,  ought  to  Hand  in  the  Place 
cf  tliat  Heir  ;  but  tJiis  llie  Lxw  docs  not  pcrnjit. 

liut  in  the  Caic  of  Children,  Heirs  of  Provilion  by  Marriagc- 
contr.'irt,  the  very  Ucvcrlb  obtains  ;  the  Father  is  Debitor  in  that 
Provifion,  not  to  this  or  that  particular  Child,  or  to  any  Number 
ot  them,  more  or  Ids  ;  it  is  the/.;;//;//.;  that  are  Creditors  in  that 
ObliiMlion,  and  the  Father  has  an  unlimited  Power  of  Dilbibu- 
tion,  with  this  only  Lxception,  that  he  cannot  ablblutcly  exclude 

any 


[  J9  ] 
any  oiie  Child  i  each  muft  have  an  Allotment  in  the  Dlvifion,  be 
it  ever  fo  fmall  ;  the  Quantum  of  each  Child's  Share  is  merely 
arbitrary,  but  the  whole  muft  be  maxle  good  to  the  Children  of 
the  Marriage  ;  and  where  that  is  the  Cafe,  it  muft  be  obvious  to 
your  Lordihips,  how  incongruous  it  would  be,  that  the  Father's 
general  Heir  fhould  ftep  into  the  Place  of  any  of  thofe  Children 
who  have  been  forisfamiliate,  to  claim  an  equal  Share  with  the  Chil- 
dren ifijhmilia,  when  the  Child,  if  not  forisfamiHate,  could  have 
claimed  no  greater  Share  in  that  Diftribution  than  the  Father  was 
pleafed  to  give  him. 

At  the  fame  time,  the  Law  is  not  fo  unfertile  of  Invention,  thai* 
Methods  might  not  be  devifed  to  accompllili  what  the  Petitioner 
is  here  contending  for.  When  fuch  is  the  Parent's  Purpofe  or  De- 
fign,  he  may  take  an  Alignment  in  his  own  Name,  or  in  Name  oi 
fome  Truftee,  to  the  Child's  Share  of  the  Legitim,  or  of  his  Provi- 
fion  of  Succefhon,  after  afcertaining  what  his  Share  of  this  laffc 
fhall  be  ;  but  where  he  takes  a  Difcharge,  the  Child  thus  forisfa- 
miliate is  ftruck  out  of  the  Lift,  as  if  he  had  never  exifted,  and 
the  whole  Provilion,  as  well  as  the  whole  Legitim,  vefts  in  the 
whole  Children  infa??nlia  at  the  Father's  Death. 

The  Petitioner  argues  improperly,  when  he  confiders  a  Claufe  of 
Conqueft,  fuch  as  this,  as  in  pari  cafu  with  a  Bond  of  borrowed 
Money,  extinguiiliable  by  Payment,  or  Satisfa(?tion  made. — A 
Claufe  of  Conqueft  is  a  Provifion  of  Succeffion,  to  which  a  Title 
muft  be  made  up  by  Service  qua  Heir;  for  tho',  v^^hile  the  Provifion 
refts  upon  the  mere  perfonal  Obligation,  to  fccure  which,  Aclion 
may  be  competent  even  againft  the  Father  himfelf,  to  perform 
which,  therefore,  can  reqiiire  no  Service,  yet,  where  the  Obliga- 
tion was  implemented,  as  it  ought  to  be,  by  the  Securities  taken  to 
the  Father  himfelf,  and  to  the  Children  of  the  Marriage,  as  Heirs  of 
Provifion,  a  Service,  fpecial  or  general,  J'ecundumfubjeBam  materiam,. 
is  as  elTential  to  veft  the  Eftate  in  the  Children  as  in  any  other  Cnfe. 

And  your  Lordftiips  will  confider  what  the  Confeqnences  would 
be,  if  Parents  were  allowed  to  take  fuch  Liberties  with  the  Provi- 
fions  of  Succeffion  in  their  Marriage-contradls.  Their  unlimited 
Power  of  Diftribution  gives  them  ftich  an  Awe-band  over  their 
Children,  as  muft  neceffarily  oblige  thern  to  fubmit  to  whatever 
Terms  the  Father  is  pleafed  to  prefciibe.  Suppofing  the  Eftate  to 
be  worth  io,cco/.  and  ten  Children,    which,  if  equally  divided, 

would 
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would  yield  looo  /.  to  each  Child;  the  Father  having  thefe  Chil- 
dren infamilia,  and  under  his  Power,  makes  his  Attack  upon  them 
one  by  one,  and  eafily  perlaadcs  or  concuflcs  them  to  accept  of  loo 
or  200  /.  in  full.  This  Game  he  purlucs  to  the  lalt,  no  one  Child 
daring  to  Hand  out;  fo  that,  eventually,  inilead  of  10,000/.  he 
fliall  not  make  good  above  1000/.  to  the  whole  Children,  till  he 
comes  to  the  laU,  who  then  Handing  Imgle,  needs  be  under  no  Ap- 
prehcnllon  of  the  lather's  arbitrary  Power. 

The  Application  of  thefe  Principles  to  the  Cafe  in  hand  is  obvi- 
ous. Here  is  a  Provillon  of  Succeihon,  by  Marriage-contract,  to 
the  whole  Children  of  that  Marriage  ;  one  of  the  two  Children  is 
luppofed  to  be  forisfamiliate,  and  to  have  renounced  any  Claim 
competent  to  her,  the  other  Child  remains  in  ftimt/ia,  and  has  not 
renounced,  ihe  thereby  becomes  the  Ible  Heir,  and  the  whole  Pro- 
vifion,  fo  far  as  not  made  good  to  the  other  Child  forisfamiliate, 
muft  be  effecflual  to  her. 

In  re/pc^  whereof,  8cc. 

ALEX.  LOCKHART. 


January  21.  1768. 

MEMORIAL 


FOR 


David  Threipland-Sinclair  of  South- 
dun^  and  Stuart  Threipland  of  Fin- 
ga/k,  his  Adminiflrator  in  law,  Defenders  ; 


against 


Mrs.  Katharine  Sinclair,   fccoiid  Daughter  of 
the  deceait  David  Sinclair  of  Southdun^    by  Mrs. 
Marjory  Dunbar  his  fccond  \Vife,   and  James  Sin- 
clair of  Ditran^  her  Truftee,    Purfiitrs. 


IN  the  procefs  of  declarator  at  the  iaftance  of  Mrs.  Katha- 
rine Sinclair  and  Mr.  Sinclair  of  Duraii,  agalnft  Mr.  Threip- 
land-Sinclair, the  heir  of  the  eftate  of  Southdun,  and  ahb 
againft  the  executors  and  other  reprefentatlves  of  the  late 
David  Sinclair  o{  Southdun,  refpecfling  the  fubjects  conquefl:  by 
him  during  his  fecond  marriage,  which  are  claimed  by  the  pur- 
faers,  the  Lord  Auchinleck  Ordinary,  on  the  i  ith  February  iy6j, 
pronounced  this  interlocutor  :  "  Having  confidered  the  debate, 
with  the  feveral  writings  therein  referred  to,  finds,  That 
Mrs.  Marjory  and  Katharine  Sinclairs,  the  purfuer's  cedents,  ha- 
ving been  the  only  children  of  the  marriage  between  David 
Sinclair  of  Southdun  and  Mrs.  Marjory  Dunbar,  were  intitled  to 
full  implement  of  the  provifions  to  the  children  of  that  mar- 
riage, in  terms  of  the  marriage  articles  between  their  parents, 
viz.  1 0,000  merks,  and  the  whole  that  Ihould  be  conqueft  du- 
ring the  marriage  ;  the  conquell  being  declared  to  be  what 
Southdun  iliould  have  at  the  diirokuion  of  it,  over  and  above 

"  the 
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"  the  land  cllatc  he  was  then  poireft  of,  and  after  payment  of  all 
"  debts  he  was  then  owing,  or  ihould  be  owing  at  the  difl'oluti- 
"  on  of  the  marriage  :  But  finds,  that  neither  of  thefe  daugh- 
"  ters  was  intitled  to  the  aforelaid  provifion,  in  refpecfl  the  fa- 
"  ther,  by  the  conception  of  the  contract,  had  the  power  of  di- 
"  vifion  ; — And  therefore  finds,  That  though  in  his  daughter 
"  Marjory's  contract  of  marriage,  he  fettled  10,000  merks  upon 
"  her,  as  her  Iharc  of  the  conciuell;,  which  was  eireclual  to  cut 
"  out  Mirjory  and  her  heirs,  who  behoved  to  rell  fatisfied  with 
"  the  divifion  he  made,  he  Hill  continued  bound  to  make  good 
"■  the  provifions  to  the  other  heir  of  the  marriage,  Mrs.  Katba- 
"  r'nie,  fo  far  as  Mrs.  Marj':,rys  fhare  had  not  exhaurted  them. — 
*'  And  before  anfwer  to  the  c]Ucllloi),  how  far  ^h•s.  Kdthitnnc 
"  was  cut  out  from  claiming  her  ihare  of  the  provifions,  ap- 
"  points  her  to  make  diflinct  and  pointed  anfwcrs  to  the  quelli- 
"  ons  put  to  her  by  the  defenders,  contained  on  a  paper  apart, 
"  and  to  fubfcribe  her  anfwcrs,  and  return  them  to  this  procels 
"  as  foon  as  may  be." 

Againll  this  interlocutor,  mutual  reprefentations  were  offered  ; 
•Hid  Mrs.  Kiitbaritif  having  alio  given  in,  figned  by  herfelf,  an- 
i'wers  to  the  defenders  condefcendence,  relative  to  her  acceptance 
of  the  bond  of  provifion  granted  to  her  by  her  father,  in  fatis- 
lacfbon  of  her  claim  of  comiuell,  the  I. onl  Ordinary,  on  the  loth 
Mtirih  1767,  pronounced  this  other  interlocutor:  "  Having  re- 
"  fumed  the  confideration  of  the  rcprcfentation  i'or  Dai'iJThreip- 
"  liiiiJ,  and  his  adminillrator  in  law,  with  the  foregoing  an- 
"  fwers,  adheres  to  the  former  interlocutor,  fo  far  as  it  finds  the 
'*  (inns  advanced  to  Mrs.  .Wivj^iry,  ilo  not  prechule  Mrs.  Kathni ine 
''  from  claiming  elleiflual  implement  oi'  the  obligation  fur  cou- 
"  (luell,  in  lb  far  as  not  implemented  :  And  lurther,  having  con- 
"  fidered  the  condefcendence  for  the  defenders,  and  Mrs.  Kalha- 
"  nue  Sinclatr'h  anfwers  ;  and,  more  particularly,  having  confi- 
"  dercd  that  it  is  an  agreed  fa(fl,  that  Mrs.  luithar'nu  Sinc/ntr,  at 
''  the  time  of  the  alledged  tranfaclion,  was  living  in  family  with 
"  her  father  ;  that  there  is  no  deeti  under  her  liand,  renouncing 
"  Jier  cl.iim  on  her  mother's  contract  of  marriage  ;  tliat  it  is  not 
"  alledged  that  Ihe,  after  her  lather's  death,  ever  made  any  claim 
"  upon  this  bond,  or  even,  in  her  l.nlier's  life,  made  any  claim 
"  upon  it  ;  linds,  that  Hie  is  not  I Dund  to  accept  of  that  bond  ; 
"  ,ind  that  her  claim,  and  ihe  purl'uer's  in  her  right  to  the  con- 

"  cpicll, 


C    5    ] 

Againft  both  thefe  interlocutors,  the  defenr]...  u     ■ 
ed  :    Upon  advifing  their  petition    w;^hr  J" ''"""'S  reclaim- 

.pon  tie  4th  of  /Lj^/l'aft  ^ijtordlr"  '°''  ^^^P-fuers, 
pronounce  this  interlocutoV :  "  The  Lordf  ^''  .^'^re  p  eafed  to 
;  petition,  with  the  anfwers  thereto  find  m''"I  ^t'^''^  '^''' 
"  ceptance  of  the  bond  of  nrovSnn  ^"^  J^^'-^-  ^^athanne's  ac- 
"  not  inftruaed  ;  and  that Ten'^K^"'^.  '"  ^'''  ^'^  ^^"^'^"^"'^' 
"  bond,  neither  is  fhelgSd  to  h"dtt7'  ^°  ''''^'  ^^  ^-^ 
"  her  claim  of  conquefl  and  in  fnV  a^^  "'  ^atisfadion  of 
"  dinary's  interlocutors  eda'aedaSf^  '^^T  '"  '^'  ^^'^^  O^" 
;;  of  this  petition.     ButTe'ClleTa'sio^lt;:^^'^^ 

this  petition,  viz.  Whether  Mr.    M.  ^^^^   P°"^t  "i 

"  ihare  of  the  conquert  x"i^^^  o^emf^^^^^^     enunciation  of  her 

parties  to  give  in  memorials  thereon   A/J-  '^^^'/'^^{^  appoints 
In  obedience  to  your  Lordfhi    «  I        •  '^''  '''^''^^^f'  ^''" 

humbly  offered  for' the  definSe  v-it'h  ""r""^''  '^T  ^"^^-^^  - 
itill  undetermined,  which  fs  of  confd  'f?'^  '°  '^'  ^^""^^  P°i"f^ 
J^mof  this  country/ as  vve  as  to  t^^^e^^^^^^^^  consequence  to  the 
faas  relative  to  the  whollcauft  we  .  ^  i>?n"  't'  ^=^"^^-  ^h^ 
defender's  reclaiming  pti .r!  ^  t^  3^-^01"^^  ^"  ^^^^ 
have  here  a  view  of  what   relate  to    rhJ     ^°"\  ^^idlhips    may 

V&-^->&»rf  of /L;«    and  h";i  ;   "■''"  """■"«'  *«'■'■' 

/I  „  -JT-/     ■  ,       'S'y'"-.   ana  died  m  I7rc    lenv  no-  i-,,^^     i -i  ^ 

DcnnJ  Thnipland-Sineiair,  the  defender    fr^H^^  ,  children, 

,   I"  1722,  &.//.,J„„  ent;rcd    into   a  V .       /     '''^^'''''''   >''^^^- 

Marjory  Dunbar,  daughter  of  S^  RhT''^ .T^ '''-''  ^^^^^^  ^^''^■ 

Dimbar  of  A^--//#.//by  whom  hf  f  i  '  ,f  "^  ^'^^^'  °^  ^ir  P./.,-/, 

>7  and  Katharri.    '/^L.^T,  ^.9     ''^^  'T  ^^"S^ters.  A/.,- 

/)«.^.r,fonofthefadTr-p^^^^^^^  '^^'^  ^«^fi"   >>^« 

iiFue ;  and  he  dying  in  f  .f  i^?    ^««Y,  by  whom  fl,e  had  no 

d^^k,  by  whom  lLe\ad  a^fon   C    ""^""""^  ^f"''  ^'"'''"^  «^^  ^^-^V" 
nad  a  Ion,  G..r§-^,  now  dead,  and  four  daueh- 
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tors  who  fur.lvc  her,  Ihc  hcrrdr-  having  died  in  the  i-j6.^.  A',;- 
thirine,  SouthJun's  fccond  daughter  of  that  marriage,  is  yet  un- 
married, and  is  the  purluer  in  this  caule. 

In  the  t7c6  SoulhJun  entered  into  a  third  marriage  with  Mrs. 
\Uv^.,ret  Murnn;  bv  whom  he  had  an  only  daughter  Margaret, 
born  in  .-jS,  l\,ll  living.— S9«/^./««  himlelt  died  in  il W^  1760, 
leaving  his  third  wife  a  widow,  who  is  now  married  to  Mr.  John 

'onoccafionof  thefe  three  diiTerent  marriages,  different  fet- 
tlements  were  made  by  SouthJun  ;  particularly,  upon  his  lecoml 
Mar. , :.  marriage  with  Mrs.  Mirjory  Dunbar,  he  became  bound,  by  contraft, 
''''■  to  inteft  her  in  the  liferent  of  lands.worth  5C0  merks  of  yearly  rent, 
and  to  provide  the  children  of  the  marriage  in  the  lum  of  lo.ooo 
merks  "  To  be  divided  and  diftributcd  among  them  by  their 
"  father  with  confent  of  their  mother,  during  their  lifetime  ; 
•'  and  failing  fuch  diftribution  and  divifion,  by  two  ot  the  ncai- 
••  cl\  of  kin  on  the  father's  fide,  and  two   of  the   mothers  iide, 

-  the  cldell  Ton's  provifion  always  not  under  the  lum  of  _ 

u  .  All  which  provifions  are   to  be    paid  at  the  hrlt 

"  t-^rm  of  n'hltjmiJjy  or  Mirtinmas  next  after  the  faid  Da-i'iJ  Sin- 
"  clilr  his  death,  under  the  penalty  of  a  fitth  part  ot  each  child  s 
"  provifion,  in  cife  of  fail/ie,  and  the  ann.alrent  after  the  term 
'«  of  nayinent;  with  this  provifion.  that  notwithllandmg  of  Uxd 
"  terms  of  payment,  yet   the  childrcns  provil.ons,  according  to 

-  the  dirtributions  and  provifions  above  written,  Ihall  not  la.l 
"  due  in  wliole  or  in  part,  until  their  nccellary  ahnient,  edu- 
••  cation,  orfcttlement  to  any  cmploym  Mt,  Ihall  require  it,  or 
"  until  their  marria-c  or  majority:  All  which  the  Uxu\  Ihivul 
"  SnuLiir,  for  obviating  plcis,  is  allowed  to  explain  by  a  paper 
'•  under  his  hand,  afcer  the  childrcns  exlltcnce;  or  failing  therc- 
••  of  to  be  determined  by  two  of  the  neareil  m  km  of  the  fa- 
"  thcrs  fide,  and  by  two  of  the  nearcll  in  kin  on  the  mothers 
"  fid.,  as  above;  and  i:i  cafe  it  ih.ill  pleafe  the  laid  D,KvJi/H- 
"  clair,  or  hi.s  heirs,  to  pay  the  fiiid  provil.ons  rather  in  land 
••  th.m  in  money,  then,  and  in  th  it  ciie.  it  Ihall  be  le.lom  to 
"  the  (aid  DavU  Sinrlair,  or  his  heirs,  to  (Ulponc  in  tl.cir  favours 
"  fuch  a  part  of  liis  cllate,  in  lieu  of  the  iaid  lo.cco  merks  as 
"  he  and  the  perlons  at  whole  inllance  execution  is  allowed  to 
'•  pah,  in  manner  after-mentioned,  Ihall  agree;  And  failing 
"     hereof,  after  his  dcccafe,  by  two  of  the  friends  on  the  lathers 
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"  fide,  and  two  on  the  mother's  fide:  And  the  faid  Da'u  id  Sinclair 
"  binds  and  obliges  him  to  aUment  and  educate  the  children  du- 
"  ring  his  Hfetime,  according  to  their  quality.  And  whatever  lands, 
"  heritages,  fijms  of  money,  or  others  whatfoever,  it  fliall  happen  the 
"  faid  David  Sinclair  to  conqueft  or  acquire,  during  the  marriage,  he 
"  binds  and  obliges  him  to  provide  and  fecure  the  fame  in  manner 
"  following,  I'iz.  The  one  half  to  the  faid  Mrs.  Marjory  Dunbar  in 
"  liferent,  tor  her  liferent  ufeallenarly,  during  all  the  days  of  her  life- 
"  time;  and  that  by  and  attour  her  liferent  provifion  above  writ- 
"  ten,  and  the  whole  to  the  children  of  the  marriage  in  fee,  to 
"  be  diinded  among  them  in  manner  above  mentioned: — Declaring, 
'■  that  nothing  lliall  be  repute  conqueft,  but  what  he  fiiall  be 
"  worth  at  the  diffolution  of  the  marriage,  beyond  his  prcfent 
"  land  efi:ate  ;  and  after  payment  of  all  his  juft  and  lawful  debts, 
"  already  contraiied,  or  to  be  contracted  by  him  during  the  mar- 
"  riage ;  and  it  is  hereby  provided  and  declared,  that  the  free 
"  moveables  Ihall  be  divided  according  to  law." 

In  the  1748,  '^\i:s.  Marjory  Sinclair,  Southduns  eldeft  daughter 
of  this  fecond  marriage,  having  internjarried  with  her  coufin 
Mr.  John  Dunbar,  fon  to  the  faid  Sir  Patrick  Dunbar,  Vv'hile  her 
mother,  Southdmis,  fecond  wife,  was  ftill  living,  a  contract  of  mar-  Yoh.  24. 
riage  was  paffcd  between  them,  to  which  Sir  Patrick  and  his  ion  174?- 
were  the  parties  on  the  one  fide,  and  Southdun  and  his  daughter 
on  the  other.  By  this  contradt,  Southdun  "  bound  and  obliged 
"  him,  and  his  heirs  and  executors,  to  content  and  pay,  in  name 
"  of  tocher,  with  his  faid  daughter,  and  as  her  Jhare  of  the  con- 
"  qiicjl^  to  the  faid  Sir  Patrick  Dunbar,  his  heirs  or  aifignies,  fe- 
"  eluding  exefutors,  the  fum  of  10,000  merks  Scots,"  by 
equal  portions,  at  the  terms  of  Martinmas  1 749  and  Martin- 
mas 1750,  with  penalty  and  annualrent  of  the  whole,  from 
Whitfunday  then  next,  during  the  not  payment.  The  funi  fo 
provided  was  accordingly  paid  to  Sir  Patrick  Dunbar,  who,  your 
Lordftiips  will  obferve,  was  the  brother  of  Southdun  s  fecond  La- 
dy, and,  upon  his  father's  death,  came  to  be  pofTefTed  of  her  du- 
plicate of  the  marriage  contradl  1722.  Sir  Patrick,  and  his  fbn 
John,  were  alfo  the  two  neareft  of  kin  to  the  children  of  that 
marriage  on  the  mother's  fide ;  and  being  perfedly  acquainted 
vv'ith  the  terms  of  Southdun  s\  contradl  1722,  they   confidered   the 
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10,000  incrks  thus  advanced  in  tocher  witli  Wivjory  the  elddh 
to  he  a  full  and  ample  equivalent  tor  her  Ihare  of  the  conquell, 
provided  to  her  bv  that  contract,  clpccially,  as  the  amount  of 
i'ueli  conqucit,  as  well  a*  the  term  when  it  could  be  recovered, 
was  altogether  precarious  and  uncertain. 

However,  the  laid  'John  Dunbur  having  died  foon  after  his 
marriage,  ^h■s.  Murjory  was  again  married  in  Siptcmbcr  1751,  to 
Mr.  Sinclair  of  HarpJ.tale  ;  when,  upon  her  renouncing  the  life- 
i-cnt  that  had  been  provided  to  her  by  Sir  Piitrick  Dunbar,  he,  Sir 
Patrick,  repaid  th.e  tocher  of  10,000  merks  to  her,  and  Harpf- 
da!c  her  fccond  hulband,  by  whom  Ihe  had  feveral  children,  as 
alieady  obferved. 

SouthJun's  iecond  Lady  having  died  fomctime  thereafter,  and 
he  being  about  to  enter  into  his  third  marriage  in  1756,  it  was 
thought  proper,  both  by  Southdnn  himlelf  and  Sir  P.Ttrick  Diin- 
biir,  the  uncle  and  nearcil  relation  on  the  mother's  fide  to  the 
children  of  the  iecond  marriage,  that  as  he  had  eight  years  be- 
fore given  a  provifion  to  Marjory  the  eldert  daugliter  of  that  mar- 
nage,  in  fatisfaclion  of. her  Ihare  of  the  conqucll,  he  ll.ouKl 
likeways  give  a  boi.d  to  Katharine  the  other  daughter,  and  there- 
by finally  acquit  himfelf  of  the  obligation  he  had  con^e  under  by 
by  his  contract  17--,  in  favours  of  the  children  of  that  mar- 
riage. 
'•')  '■>•  Accordingly,  SouthJuu,  of  this  date,  granted  a  bond  to  tl:e 
''^'''  fald  Mrs.  Katharine,  the  purfucr,  for  1 000/.  Sttr/inir,  payable  to 
her,  her  heirs,  6''".  ^t  t'^e  firft  term  after  his  death,  and  became 
bo\uuis  in  the  mean  time,  to  aliment  her  in  his  familv,  and  fur- 
nilh  h-T  with  cloaths  and  other  necellaries,  or,  in  his  option,  to 
pay  her  50  /.  Stcr/itu^  yearly,  to  buy  liich  cloaths  and  necellaries. 
The  bond  alfo  hears  to  be  granted  by  Svuth,/iin,  and  accepted  by 
Mrs.  Katharim;  "  in  iull  latisiadicn  to  her  of  licr  Ihare  of  the 
"  provifjons  granted  by  him  in  the  contract  of  marriage  be- 
"  twixt  him  and  his  faid  deecall  I'poufe,  in  favours  of  the  daugh- 
"  tcrs  of  that  marriage,  failing  heir?  male,  and  in  confidcration 
"  and  full  latisfadion  to  her  of  her  Ihaic  of  the  provition 
"  of  contjueft  of  lands  and  heritages,  and  others  whatfoevcr, 
"  which  ihoultl  be  accjuired  during  the  marriage,  granted 
"  In-  him  in  favours  of  the  daughters  of  the  liiid  marriage,  lail- 
"  ing  hcirs-malc;  and  in  conlideration  ^nd  full  latisfaOlion  of 
"  licr  portion  natur.d,  bairns  part  of  gear,"  <^c.     Of  all    vvhicli, 
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and  of  all  her  other  pretenfions,  except  his  own  good  will,  and. 
her  flicceffion  to  his  eftate,  if  it  Ihould  fall  to  her,  Mrs.  Katha- 
rine, by  her  acceptation  thereof,  was  declared  to  be  bound  to  dif- 
charge  her  faid  father. 

To  this  bond  the  faid  Sir  Patrick  Dunbar  and  his  fon-in-lavv 
James  Sinclair  of  Duran,  (now  Mrs.  Katharin/s  truftee  )  are  the 
inftrnmentary  witneiTes.  It  was  delivered  to  Sir  Patrick,  who 
put  it  into  the  young  lady's  own  hands,  and  Ihe  again  returned 
it  to  him,  by  whom  it  was  foon  after  put  upon  record;  and  one 
extradl  was  paid  for,  delivered  to,  and  kept  by  Mrs.  Katharine 
herfelf. 

Within  two  days  after  granting  this  bond,  SotithJim  entered  in-  Jul^  ar. 
to  a  poftnuptial  contrail  with  Mrs.  A'hvgaret  Murray  his  third  '756- 
wife,  whereby  he,  inter  aha,  provided  to  the  heirs-male  of  that 
laft  marriage  the  whole  lands  and  heritable  fvibjed^s  then  pertain- 
ing to  him,  including  the  whole  fubje6ts  that  had  been  conqueft 
and  acquired  during  his  fecond  marriage,  and  which  are  now 
claimed  by  Mrs.  Katharine,  the  purfuer.  To  this  laft  contracft  the 
fiid  Sir  Patrick  Dunbar,  the  purfuer 's  uncle,  and  James  Sinclair  of 
Harpfdale,  her  brother-in-law,  were  inftrnmentary  witneffes. 
From  all  thefe  fa^ls,  it  is  manifeft,  that  thefe  gentlemen,  as  well 
as  Southditn  himfelf,  were  then  perfeclly  fatisficd,  that  Southch/n 
had  fully  difcharged  the  obligations  of  His  fecond  contract  1722, 
and  that  neither  of  the  two  daughters  of  that  marriage  could  have 
any  further  claim  upon  hirn  for  conquelf,  or  otherwife. 

However,  in  th-"  year  following,  Southihin  made  a  voluntary  ad- 
dition to  the  provifion  of  Mrs.  Marjory,  the  eldcft  daafhter  of 
that  fecond  marriage.  It  has  been  already  noticed,  that  llie  had 
fcverpl  children  by  Harpj'da'e,  her  fecond  hufband  ;  and  although 
10,000  merks  paid  down  to  her  in  the  174B,  was  eventually  equal 
to  18,000  merks  provided  to  the  other  daughter /uzZ/jaaw,  at  South- 
duns  death,  which  did  not  happen  till  the  1760;  yet  Southdun 
thought  fit,  from  regard  to  his  eldefl  daughter  and  her  ilTue,  to 
give  her  fuch  an  additional  provifion  as  fliouid  make  her  capital 
equal  to  that  of  her  fifter  Katharine. 

Accordingly,  Southdun,  of  this    date,  granted  a  bond  of  provi-Sept.  28. 
fion  in  favours  of  Mrs.  Marjory  and  her  hufband,  in  conjundl  fee    '757- 
and  liferent,  for  their  liferent  ufes  allenarly,  and  to  their  children 
in  fee,  for  8,000  merks,  payable   at  the  firff  term  of  IVhit/unday  or 
Martimnas   after  his  deccafe,   with  interefl  thereafter.     This  bond 

proceeds 
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proceeds  npon  tlie  narrative  of  the  afFeJlion  he  bore  to  his 
daughter ;  and  that  the  provifions  made  for  the  younger  children 
procreate,  or  to  be  procreate,  betwixt  her  and  Hurp/Jale,  li'ere  too 
mean;  and  that  he  therefore  thought  proper  to  add  the  funi  of 
8000  nierks  to  their  provifions,  with  the  burden  of  their  father 
and  mother's  hferent :  It  likcwil'e  declares,  "  That  the  faid  fum  of 
"  8000  mcrks,  and  the  liam  of  10,000  mcrks  formerly  paid  bv 
"  him  to  his  laid  daughter  in  name  of  tocher,  and  for  her  fhare  of 
"  ti.^e  conquejl,  arc  granted  by  him,  and  accepted  by  her  and  her 
"  laid  husband,  in  full  fatisfaclion  to  her  of  her  Ihare  of  the 
"  provifions  granted  bv  him  in  the  contract  of  marriage  betwixt 
"  her  djcealed  mother  and  him, "  c'r.  The  bond  alio  con- 
tains a  difpentation  with  the  delivery,  and  a  relervcd  power  to  al- 
ter, and  was  found  in  SjtitbJun'i.  repolitories  at  his  death. 

Your  Lordihips  have  had  acccls  to  hear  of  the  tailzie  made  bv 
South.hiu  in  the  1747,  and  the  quelbons  thereby  occafioned.  The 
luftory  thereof,  and  of  other  matters  re  Ipecling  this  family,  being 
already  Uated  in  the  petition  and  anfwers,  antl  not  immediately 
relative  to  the  fubjed  of  the  prclent  memorial,  need  not  be  here 
repeated. 

It  is  funicicnt  to  obferve  in  this  place,  that  SoiithJun  having 
left  no  ill'ue  male  of  any  of  liis  marriages,  the  fuccellion  to  that 
part  of  his  ellate  which  he  had  contracted  to  the  idue  of  his  full 
juarriage  with  Lady  Jt^nel  Sinclair,  and  alio  of  certain  other  parts 
of  his  citate,  which  he  had  conjoined  therewith  in  his  tailzie  1747, 
devolved  upon  the  defender  J),n-iJ '/7.>rei/>fiinJ,  his  grandfou  by 
'Jiincl,  1^  daughter  of  the  full  marriage  ;  that  Marjory  and  Ka- 
tharine, xUc  daughters  of  the  fecond  marriage,  were  untlertlood 
to  be  paid  oil  and  provided  by  the  tleeds  above  recited  ;  that 
.\[argarct,  the  only  child  ot  the  thinl  marriage,  was,  by  l.cr  mo- 
ther's contracfl,  provided  to  a  portion  of  18,000  mcrks  ;  that  his 
cxccutry  was  infullicient  to  anfwcr  the  debts  afte"(5ling  it  ;  and 
that  the  rcfidue  of  his  heritable  fubjeifls  falls  to  his  furviviug 
daughters,  and  the  illiie  ot  fuch  as  are  tleatl,  as  his  heirs  portio- 
uers  and  of  line,  liibjec^  to  Siu/bJun'i)  debts,  fo  far  as  not  cleared 
o'lt  of  the  cxccutry. 

but  Mrs.  Katharine,  the  furviviug  daughter  of  the  fecond  mar- 
riage, iu  concurrence  with  a  trullee  tor  tlie  children  of  her  filler 
Marjory,  liave  thought  fit  to  let  up  a  leparatc  claim  to  fuch  lands, 
and  other  luiijcus,  as  aj>jicar  to  have  been  coiupiell  ami  acquired 

by 
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by  Soiithdun  during  the  fubfiftence  of  his  fecond  marriage,  and 
which  is  now  the  fubjedl  of  the  prefent  adion.  How  far  fuch 
a  claim,  even  though  fuccefsful,  will  be  beneficial  to  them,  or 
whether  Mrs.  Katharine  would  not  be  a  greater  gainer  by  taking 
her  i8,oco  merks  in  full,  as  Southduns  debts  are  very  confidera- 
b!e,  is  altogether  uncertain.  But  as  the  fuftaining  fuch  a  claim 
mufl  involve  the  parties  in  much  litigation  as  to  the  extent  of  the 
debts  afFedling  the  conquelt,  the  defenders  made  thefe  objections 
againll:  it,  i}7io.  That  Mrs.  Marjory  had  accepted,  at  her  marriage, 
of  a  portion  in  full  of  her  ihare  of  the  conqueft  ;  and  that  Mrs. 
Katharine  had  alfo  accepted  of  the  bond  of  provifion  granted  by 
her  father  to  her,  in  fatisfacftion  of  any  fuch  claim.  And,  ido, 
That  fuppofing  Mrs.  Katharine  had  not  accepted  of  the  faid 
bond ;  yet  Ihe  could  only  claim  the  one  half  of  the  conqueH:,  fub- 
ject  to  the  debts  afFecfting  the  fame,  in  refped  that  her  fiifer  Mar^ 
iory,  who  furvived  her  mother,  and  was  intitled  to  the  other  half, 
had  difcharged  her  father  thereof. 

The  defender  and  his  father  were  very  much  difpofed  to  have 
had  thefe  points  adjufted  by  arbitration,  and  accordingly  did  a- 
gree  to  a  fubaiillion  :  But  that  fubmillion  was  rendered  abortive, 
by  the  purfuer's  pofitively  infiftii^g,  that  the  arbiters  Ihould  have 
no  power  to  take  the  above  points  of  law  under  their  confidera- 
tion,  but  that,  holding  the  purfuer's  right  to  the  whole  conqueft 
as  good,  the  arbiters  Ihould  only  have  power  to  afcertain  the  ex- 
rent  of  the  debts  affecting  the  fame.  The  purlliei-s,  thus  infift- 
ing  for  the  defenders  giving  up  their  legal  objedions  ro  the  claim, 
as  a  preliminary  article,  necefrarily  put  an  end  to  the  fabmiilioQ ; 
and  the  purfuers  have  fnice  proceeded,  in  their  declaratory  action 
reipeeting  their  right  to  the  faid  conqueft,  as  the  defendei-s  have 
likevvife  done  in  their  counter-declarator,  for  having  it  found, 
that  the  faid  claim  of  conqueft  was  fully  fatisfied,  and  that  the 
conqueft  lands  muft  now  belong  to  Southdun'j-  heirs  portioners  of 
line,  fubjedt  to  the  payment  and  relief  of  debts. 

Your  Lordfliips  have,  by  the  above  recited  interlocutor,  deter- 
mined the  firft  point,  as  to  Mrs.  Katharines  acceptance  of  her  fa- 
ther s  bond  of  provifion  ;  and  as  that  part  of  the  interlocutor 
has  not  been  reclaimed  againft,  it  mult  be  here  held,  that  her 
claim  is  not  barred  by  the  faid  bond,  which  the  has  not  accepted 
of ;  and,  confequently,  that  flie  may  flill  infift  upon  her  right 
under  the  claufe  of  conqueft  contained  in  her  father  and  mother's 
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.  ■   q   of  nviniarc.     It  remains  ro  be  confidcrcd    how  tar  that 
contKia  ot  "^'""^^^^       ^.hcthcr  llic  is  intitled  to  the  vshole  con- 

•!:r;r;;,,V.   »cc:;»n°cc-of  ,  .«..  fro„.  h^  fa.hcr  ;„  ..H  C  her 

woids  vas  m<--'  •  'i-i,,.,-c   was    no   other  conquell  to 

thers   contnict   ot  marriage.       iu<.n.  .„  j  ^;,.  r  7/,-,W- 

Xh  Mar/.rv  had  the  leall  claun  or  pretcnfion  ;  and  bn  J  .nuL 

7-.  A  „•  hi-  uncle  to  vshom  this  very  lum  was  payable,  was  her 
.i's  b  o  Ic      a  Hi       ncircd  of  her  duplicate  of  the  contrad 

-rh  ^  cL^rt^lhe  ihilleil  doubt,  th.  both  l--^ --;-- 

underftood,  that  this  fum  was  g.vcn  and  recuved  n.  lull  lat.st.. 

-;;  of  an  clain,  o|^c<.^.c.  ^'-^^v.  or  m^;t  l.e  c..p^^ 

^t:^:;;;  ;;::f  U^lX^he^t  ai^Har,c  her  .uhcr  of  atch  clain. 
;;   to    renounce    the   fame   in   his    favour.     It  was  not.  nuleed, 
houeh     nccciVarv  to  cxprcfs  fuch  di.char.^e  and  renunctation  n. 
fuel    full  terms  as  thofe  Ibmetimes  made  ule  ot     but  her  and  Ik. 
w\\n   •.   accenting  of  a  fpecific  lum  as  her  Iharc  ot  the  con- 
"^      id   1  dStU-    implv   her  rcnouncn.,   all    t^.ther  clann 
•e  cupon,  and  would  have  tovn.dcd  S.„hJuu  n.  an  a^.on  a,,una 
r    to   hive   conMHdled   her  to  grant  the  mo  I    ormal  d.  cha.^e, 
^mmciation.  or  ahi.nacion  in  his  layotvr.  had  ^1-  f.mc  been  u- 
OuiHre   as  it  was  not.     And  SouthJun  s  afterwards  leithng  the    c 
?y     onquell    fubjecls,  by  his  thud  man.a,^c  contraa,  upon  the 
lK-i.s  tnale  of  that  marriage,  demonllrates.  that  he  then  coni;du 
cd   d  "  Im.  of  M.rio;:..  well  as  of  fuUh.nnc,  to  anv  p..  of 
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tliofe  fubjetfls,  to   have   been   then   fully   difcharged  and  extin- 
guilhed. 

The  purfuers  have  indeed  obferved,  that  by  the  claufe  contain- 
ed in  the  bond,  which  Soutbdiin,  after  his  third  marriage,  grant- 
ed to-  Marjory  for  8000  merks,  "  providing,  that  the  fame,  with 
"  10,000  merks  formerly  given  to  her  as  tocher,  fliould  be  in  full 
"  of  all  (he  could  claim  under  her  mother's  contradl,  or  as  con- 
"  queft,  portion  natural,  (6^r." — Tt  appears,  that  Southdun  did  not 
underftand  that  Marjory  was  fre'vioujly  excluded  from  thel'e  her 
legal  claims,  by  the  tocher  given  her  at  her  own  marriage  ;  and 
that,  if  /he  was  not  excluded  thereby,  as  little  would  Ihe  or  her 
children  be  fo  by  the  iaid  bond  for  8000  merks,  which  never 
was  accepted  of. 

But  this  objeflion  is  already  obviated,  by  the  recital  above  gi- 
ven of  the  narrative  of  the  8000  merks  bond.  It  clearly  proves, 
that  Southdun  granted  the  iame  to  Marjory,  not  as  a  matter  of 
right,  but  merely  ex  gratia  ;  and  in  regard  of  the  provifions 
which  her  hulLand  was  able  to  make  for  her  children  being  too 
mean.  The  after  claufe  referred  to  by  the  purfuers,  was  probab- 
Iv  copied  from  the  like  declaration  in  the  bond,  which  had  been 
previouilv  granted  to  her  fifter  Katharine  ;  and  the  ignorance  or 
inattention  of  the  writer  of  the  laft  bond,  is  manifeft  from  this, 
that  the  fums  in  it, are  all  expreiled  in  figures,  inftead  of  being 
wrote  fully  in  words.  Beiides,  if  this  claufe  was  truly  attended 
to  at  the  time,  it  might  have  been  thought  proper  to  throw  it  in, 
to  obviate  any  pretence  that  Soitthdiins  making  a  further  provifion, 
for  Marjory,  imported  a  paflmg  from  the  diicharge  and  renun- 
ciation, formerly  granted  by  her  iu  her  own  marriage  contrad  ; 
and,  at  any  rate,  the  luperduity  of  flile,  for  making  Marjory's  dif- 
charge  in  the  fubfequent  bond  broader  than  it  was  neceilary, 
cannot  pofllbly  impair  the  jus  quajitiim  to  Southdun,  by  her  accep- 
ting of  a  fum  in  full  at  the  time  of  her  marriage  ;  efpecially, 
when  the  former  payment, and  the  acceptance  of  10,000  merks  yir 
her  Jlmre  of  the  conqiiejl,  is  exprclly  mentioned  in  the  8000  merks 
bond.  It  matters  not,  therefore,  whether  fhe  accepted  of  the 
bond  or  not,  for  ftill,  [independent  of  it,  her  father  was  fully 
and  abfolutely  difcharged  at  her  hands.  And  indeed,  your  Lord- 
ihips  feem  to  have  been  fully  fatisfied  on  this  point,  of  Marjory's 
having  renounced  her  fliare  of  the  conqueft  in  her  father's  fa- 
vour, as  appears  froni  the  very  words  of  your  Lordlhips  laft  in- 
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rcrlo;vitor,  appointing  memorials  on  t!ic  queftion,  *'  Whether 
"  Mrs.  Mir/oiy's  rcnuiuidfion  of  her  lliarc  of  the  concjucft,muil  o- 
"  peratc  a  ilifchargc  of  the  one  half,  and  mail  reftric^  Kiithiiriiu's 
"  ihare  to  the  other  half  ?"  and  by  the  Lord  Ordinary's  interlo- 
cutor, acquielced  in  by  the  purfuer,  Marjory's  claim  to  any  more 
of  the  conqucll  Rands  totally  excluded. 

Having  thus  cleared  the  way,  and  cllabliflied  the  facl,  that  Mr?. 
Vfrrynrv  did  accept  of  a  fum  in  full,  and  renounced  her  claim  to 
a  ihare  of  the  conquert,  the  point  of  law  ftated  in  your  Lord- 
ihips  interlocutor  comes  now^  to  be  conlklered  neat  and  entire. 

In  treating  of  this  point,  the  defenders  have  no  occafion  to  rc- 
lort  to  the  civil  law,  which  does  not  coincide  with  the  rules  of  the  law 
o\'  ScothmJ  in  this  particular.  TVkch'x  Aihifliifinna,  and  the  ji/s  a JcnJ- 
cendi,  do  not  take  place  in  this  matter.  The  claufe  of  con<iuert 
in  SouthJuji's  fecord  contracfl,  can  neither  be  jul\ly  confidercd  in 
tlie  light  of  a  legacy,  nor  as  a  provihon  of  fucccflion  to  two 
pcrfons  conjunctly,  lb  ns  to  have  the  cirect,  upon  the  renun- 
riation  or  failinx  of  the  one  of  them,  to  make  the  whole  accrefce 
to  the  other.  It  is  much  more  than  a  provifion  of  fucccfTion  ; 
for,  bv  the  law  of  ScotLniJ,  the  chiUlren.  in  whole  favours  fuch  a 
claulc  of  conqucfl  is  made,  are  from  their  very  exillence,  credi- 
tors to  their  father,  the  obligee  in  that  claufe,  although  its  ope- 
ration, or  the  ai'certaining  the  amount  of  the  provifion,  may  be 
fufpendcd  till  the  diflblution  of  the  marriage.  Hence,  if  one  of 
feveral  children  entitled  to  a  Ihare  of  fuch  provifion,  Ihould  hap- 
pen to  die,  leaving  illue,  the  Ihare  of  fiich  child  would  no:  ac- 
crefce to  the  ivu-viving  children,  as  in  the  cafe  of  legitim,  but 
would  uncpicllionably  traniiuit  to  the  lawful  ilfue  of  (iuh  child, 
who  may  infill  for  implement  quti  creditors,  even  without  the  aid 
or  formality  of  a  Icivice.  Upon  the  lame  principle  it  is,  tliat 
altliough  a  father  is  underllood  to  have  the  free  and  abfulute  dif- 
]U)fai  of  his  means  and  cllate,  without  clialleni'.e  from  thofc  en- 
titled to  take  the  fiicceirion,  merely  as  heirs  to  him  ;  yet  he  can- 
notevacuatcordilapi»oint,  bydceds  merely  gratuitous,  Inch  a  pro- 
vifion as  this,  made  in  his  own  marriage  contract,  in  favour  of 
the  chililren  «)f  fuch  marriaj^e. 

It  is  thus  clear  and  undifpntalile,  that  although  in  making  up 
titles  under  iuch  a  claufe,  children  jn^iy  be  conlidered,  ffiiotiJ  third 
parties,  as  heirs  of  provilion;  yet,  ywo.;./  their  falher,thcy  arc  not'mere 
ilonccs  or  legatees,  but  arc  creditors,  in  die  true  and  projicr  iLnfe 

of 


L    15   ] 

of  the  word,  tvQi\Jiantd  niatrimonio.  As  then  there  was  here  a  true 
and  proper  debt  due  to  two  children  by  their  father,  it  leems  ini- 
poflible  to  figure  any  folid  reafbn,  why  the  father  ihould  not  be 
in  the  fame  fituation,  with  refpedt  to  them,  as  any  other  debtor 
would  have  been,  or  as  if  he  had  been  vindcr  the  like  obligati- 
on to  any  other  tv/o  perfons.  Nothing  can  hinder  a  debtor 
under  fuch  obligation,  to  agree  with  one  of  the  creditors,  refpec- 
ting  the  lliare  appertaining  to  that  one  ;  and  the  defenders  can 
difcover  no  ground  in  law  for  defeating  fuch  contracfl,  or  tranf- 
ferring  the  whole  benefit  thereof  from  the  debtor  to  the  other 
co-creditor.  It  is  acknowledged,  that  he  may  freely  contrail:,  and 
obtain  the  diicharge  of  both  ;  and  that  if  he  does  (b,  nothing  more 
will  be  due :  Why,  then,  fliould  he  not  be  at  equal  freedom  to 
contradl'with  the  one  for  a  proportional  part,  efpecially,  when  it 
is  admitted,  that  the  party  contra<5ting  is  under  no  reftraint,  but 
may,  ad  libitum,  convey  the  fame,  by  ailignation,  to  another  per- 
fon,  or  may  tranfmit  it  by  fucceffion  to  heirs,  or  may  render  it 
fubjedl  to  debts  or  other  contradions  ?  It  muft,  furcly,  appear  ex- 
traordinary do(5l:rine,  that  a  child  may  freely  fcil,  or  afiign  to  a 
ftranger,  mav  contract  to  a  third  party,  or  tranfmit  to  his  heirs  ; 
and  yet,  that  fuch  child  cannot  grant  an  ci}e(ft:ual  difcharge,  or 
conveyance,  to  his  father,  of  that  very  debt  due  by  the  father,  and 
over  which  the  child  has  fuch  free  and  unlimited  powers. 

If,  then,  a  child,  who  is  creditor  in  Inch  a  provii-.on  of  con- 
queft,  can  validly  affign,  or  convey  to  the  father,  debtor  in  that 
provifion,  fiich  child's  fliare  or  interefl:  therein,  there  cannot,  with 
fubmilfion,  be  the  leaf!:  room  for  doubt,  that  if,  inflead  of  an  af- 
fignation,  a  child  fiiall  grant  a  difcharge,  or  renunciation  of  fuch 
iliare,  it  muft  be  as  efFedlual  to  the  father,  and  exclufive  of  any 
pretenfions  of  the  other  children  to  any  part  of  thefnare,  fo  re- 
nounced or  difcharged,  as  if  a  formal  ailignation  or  eonveyiince 
had  been  granted.  As  the  father  ftood  debtor  in  the  provifion, 
the  difcharge,  or  renunciation,  is  a  total  acquittance  and  extinc- 
tion to  him,  the  debtor,  of  the  claim  of  every  inortal,  to  any 
part  of  that  fhare.  An  affignation  to  the  proper  debtor  is  un- 
necelFary  ;  or  if  it  fhould  be  thought  neceflary,  the  renunciation 
implies  in  it  a  conveyance  to  the  debtor  of  every  right  in  the 
granter,  competent  or  requifite  for  making  fuch  difcharge  effec- 
tual, and  barring  the  claim  of  any  other  perfon.  This  is  the  ra- 
tional and  legal  effed  of  fuch  a  renunciation  in   a   common  eafe ; 
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and  as  actus  ag^entium  iton  opernntur  ultra  eoruni  intentioncm,  it  fcems 
impofliblc  to  difpute,  eirhor  t!iat  this  renunciation  mull  be  fully 
cfFcclual  to  the  debtor  who  obtained  it,  or  that  it  cannot  operate 
in  favour  of  another  creditor,  for  whom  no  earthly  benefit  was 
thereby  intended. 

Oiij.  I.  It  has  been  obferved,  and  fcems  to  have  had  weight  with  the 
Lord  Ordinary,  that  as  .S3m<'/.'^wh  hatl,  by  the  contract  1722,  the 
jHjv/er  of  diftributing  the  conqueil,  li),  bv  providing  the  ehlclt 
<laughter  Marjory  to  10,000  merks  as  her  iliare,  he  did,  in  clfecl, 
only  excrcife  that  power  of  divifion,  and  confequently,  remained 
liable  to  the  other  daughter  for  the  refidue,  even  altlioug!\  a  dif- 
charge  or  alfignation,  procured  by  him  trum  Marjory,  might  have, 
in  law,  been  ertcctnal  to  extinguilh  the  one  half,  anii  debar  Ka- 
tharine from  claiming  more  than  the  other.  But  to  this  objection, 
various  anfwers  have  occurred,  which,  it  is  hoped,  will  be  jointly, 
or  even  feparately  conclufive  and  fatisfaiflory  to  your  Lord- 
lliip.5. 

*^fi-  1-  \\\  x.\\c  firjl  place,  it  will  he  noticed,  that  although  the  Lord 
Ordinary's  interlocutor,  in  favour  of  Mrs.  Katharine  <,  claim  to  the 
ronqucft,  fo  far  as  not  cxhaulled  by  what  SouthJun  had  paid  to 
herliRcr,  was  cx|>rcllv  put  I'pon  this  medium,  of  Southduns  power 
of  divifion,  and  his  ]ncfumed  intention  of  exercifing  that  power, 
when  he  provided  Marjory  to  a  certain  portion  ;  yet  the  purl'uers 
thcmlelves,  in  their  anfwers  to  the  defenders  reclaiming  petition, 
drawn  by  a  moll  eminent  council,  did  not  chulc  to  put  their  plea 
upon  that  footing.  They  tlid  not  even  ofier  a  fingle  argument 
in  fupport  of  fuch  a  prefumption,  as  that  SouthJun  meant,  when 
providing  Afuy-ir),  to  excrcile  his  jiower  of  divifion,  but  rcilcd 
their  plea  upon  this  abftracV  piVmt,  that  the  elll-cl  of  a  fathers  ob- 
tainitigadilchargeor  renunciation  from  one  of  feveral  children  in 
titled  to  take  under  a  provilion  of  conquell,  was,  that  the  furplus 
of  that  child's  Iharc  Ihould  accrefce,  not  to  the  father,  but  to  the 
other  child  or  children  who  had  not  dilcharged  him.  'Ihc  defen- 
ders may  therefore  fairly  conclude,  that  the  purfuers  themfelves 
were  thoroughly  convinced,  that  SjuthJun  did  not  mean  to  exercc 
any  power  of  divifion,  when  he  tranfufted  with  his  daughter  Mar- 
jory,   ami  obtainci!  Ir.-r  renunciation  of  her  Iharc. 

Ar.r.  ;.  ~Jo,  Wlicre  a  father,  having  fuel)  a  power  of  divifion,  docs 
tridy  mean  to  cxcrce  it,  the  deed  by  him  done  to  that  eiU-jl,  docs 
always  cxi>rcfs,  that  it  is  done  in  purluince  and  execution  of  fiicli 

powers. 
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powers.  Mrs.  Marjoiys,  contradl  bears  no  fuch  expreflion ;  but, 
on  the  contrary,  the  words  and  circumftances  of  it  mufl:  afford 
convidion,  that  neither  more  nor  lefs  was  thereby  intended,  than 
her  father's  giving  her  a  fum  of  money,  and  obtaining  a  dif- 
charge  and  renunciation  in  his  favours  of  her  half,  or  rateable  pro- 
portion of  the  conquelt,  as  the  fame  might  be  afterwards  afcertain- 
eJ.  Were  this  doubtful,  which  it  is  thought  not  to  be,  the  rule 
of  law,  and  of  reafbn,  would  apply,  that  debitor  non  prejiimiiuv 
(lonare :  And  as  Soutkdiin  was  undoubtedly  debitor  to  Marjory  in  a 
half,  he  muft  be  prefumed  to  have  liberate  himfelf  from  that  ob- 
ligation, and  not  to  have  traniaifled  with  Marjory,  merely  to  tranl- 
fer  htv  claim  to  the  furplus  to  her  lifter  Katharine. 

3^ii9,  It  is  evident,  that  SouthJun  had  no  partiality  for  Katharine  Anf.  3. 
in  preference  to  Marjory,  but  rather  the  reverfe :  For  although 
Marjory's  tocher  of  10, 00c  merks,  paid  down  in  the  1748,  was  ra- 
ther more  than  equivalent  to  the  r  8,000  merks  which  he  after- 
wards provided  to  Katharine,  payable  only  at  his  death,  which 
happened  in  the  1760;  yet,  from  compaffionate  regard  to  the 
numerous  ilTue  of  Marjory,  he  voluntarily  added  8000  merks  more 
to  her  provifion  ;  and  thereby  made  their  capitals  nominallv  the 
fame,  though  that  of  Marjory  was  fubftantially  the  greater.  And 
when  to  this  is  added,  that  after  the  tranfacT:ion  with  Marjory  for 
the  lo.oco  merks,  and  the  granting  bond  to  Katharine  for  the 
18,000,  in  full  alfo  of  her  claim,  SouthJun  fettled  upon  the  iffue 
male  of  his  third  marriage  the  very  conquefl:  lands  to  which  thefe 
daughters  would  have  been  intitled,  if  their  claim  was  not  releafed 
and  extingaiilied,  there  arifes  full  convidioia,  that  SouthJun,  when 
contracfling  with  Marjory,  had  not  intended  a  partial  exercife  of 
his  diftriburive  power,  but  the  obtaining  to  himfelf  an  ample  dif- 
tharge  of  her  right  to  the  one  half  of  this  conqneft. 

And,  4/5,  SouthJun  can  never  be  prefumed  to  have  done,  or  in-  Anf.  4. 
tended  what  he  had  clearly  no  power  of  doing,  namely,  the  mak- 
ing by  himfelf  a  partial  diftribution  of  the  conquefl  between  his 
two  daughters.  By  his  marriage  contracfl;  1722,  already  recited, 
the  10,000  merks  fpecially  provided  to  the  children  of  rlie  ma:- 
riage,  was  to  be  divided  among  thern  "  by  their  father,  with  con- 
•'  fent  of  their  mother;  and  failing  fuch  diftriburion  or  divifion, 
"  by  two  of  the  nearefl  of  kin  on  the  father's  fide,  and  two  of 
"  the  mother's  fide-,  "  the  provifions  to  be  paid  at  the  firfl;  term 
oi  U  hitfiinday  or  Martinmas  ciher  Southduns,  death,  with  annualrent 
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thcicafter ;  and  il.e  coiirraC\  bears,  tli.it  tlie  coiiqncft  Mo  pro- 
vided to  tlic  childicn,  was  "  to  t)C  divided  among  them  in  man- 
ner above  mentioned.  "  SoiithJuu's  lecond  wife  was  alive  at  the 
marriage  of  her  daugluer  Marjory,  and  lived  fome  years  there- 
after; and  as  there  was  no  pariy  with  SouthJun  to  Marjory's  con- 
tract of  marriage,  it  can  never  be  fupiiofcd,  that  SouthJun  could 
by  hi3  tranlakfbon  with  Mjijory  in  that  contracft,  mean  to  exerce  a 
power  of  divlfion,  which  he  muft  have  known  was  utterly  in- 
competent to  him,  without  the  concurrence  of  his  wife,  although 
he  might,  by  himfclf,  purchafe  or  procure  from  the  children,  a 
difcharge  or  renunciation  in  his  own  fiivour  of  that  provifion,  in 
which  they  rcfpccflivcly  flood  creditors  to  him. 

Nor  does  anv  objecl^ion  to  this  concliifivc  argument  arife  from 
the  inaccurate  cxprellion  of  the  faid  contract  17^2,  whereby  it 
may  be  fuppofed,  that,  upon  the  dcuii  of  the  mother,  the  pow- 
er of  diitribut'on  was  devolved  upon  two  of  the  nearel'l  in  kin 
on  each  fide,  and  might  be  even  excrccd  by  them  after  the  tleath 
of  SouthJun  himfelf.  For  the  defenders  appreliend,  that  the 
powers  of  the  ncarefl  in  kin,  mufl  be  held  as  limited  to  the  fup- 
piving  the  place  of  the  wife  during  Sor^tbJ:ln*s  own  hfe;  at  leall, 
that  they  were  1  jund  to  execute  fuch  power  immediately  on  his 
death,  as  the  pcitions  were  made  payable  at  the  firft  term  there- 
after. It  would  be  extraordinary  indeed,  if,  even  poRerior  to 
that  term,  and  much  more,  if,  at  this  day,  thole  next  in  kin 
could  cut  and  carve  upon  this  conqueit,  which,  in  lb  far  as  not 
difcharged,  did,  at  SoutheJi/ns  death,  ticvoivc  upon  his  children 
fio  rota.  Such  a  power  would  be  plainly  adverfe  to  rcalon, 
jiraclice,  and  expediency  ;  and  is  likcways  exchuled  by  this  circum- 
Uancc,  that  tlie  nearcil  of  kin  who  cxiltctl  cither  at  the  di(I()Kition 
i.f  the  marriage,  or  at  SouthJun's  death,  never  attcmptc<l  iiich  a  di- 
ftribution,  but  are  dead  and  gone;  and  their  fuppoled  power  cer- 
tainly could  not  tranfinit  to  their  heirs,  or  pals  to  the  next  of 
kin  at/  infinitum. 

But  as  no  danger  can  now  be  apprehended  from  that  power 
given  to  the  next  of  kin ;  lb  it  is  lullicient  for  the  iMcfent  argu- 
ment, that  as  either  their  confent,  or  that  of  the  lady,  was  recjui- 
fite  to  any  divifion  maile  by  SouthJun  himfelf,  his  fingly  con- 
tracting with  M.ujory  for  a  renunciation  of  her  Ibarc,  without  the 
concurrence  of  his  Indy,  or  of  any  perliin  whatever,  cannot  polli- 
bly  be  held  as  an  cxercilc  of  that   power,  but  as  a  jull  and  pro- 
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per  ttanfkclloii  between  the  debtor  and  creditor,  whereby  the  hit- 
ter did  difcharge  the  former  of  her  half  or  Ihare  of  the  conqueft, 
whatever  the  fame  might  eventually  turn  out  to  be.  Noconleutwas 
neceflaryto  atranlaCtionof  this  kind:  Aiatjory  could  have  effectual-  , 
ly  conveyed  her  Ihare  to  a  husband,  or  to  a  ftrangcr  ;  and  there- 
fore ihe  did  elfeclually  transfer  it  to  her  father,  wicli  the  approba- 
tion of  her  own  husband,  and  of  his  father  Sir  Patrick  Dunbar, 
who  was  thoroughly  acquainted  with,  and  chiefly  interefted,  in 
the  performance  of  this  obligation  or  provifion  of  conqueft. 

The  purfuers  holding  Southcliin\  intention  to  have  been  fuch  as  Objsa^. 
the  defenders  contend  for,  have  chiefly  infilled  upon  this  other 
ground,  that  theclaufe  of  conqueft  beingaprovifion  notof  a  fpecial 
fumto  each  child,  but  of  a  precarious  fubjed\/^/;;/i/zV,  or  to  the  whole 
pro  indhnfo,  all  and  each  of  the  children  had  a  right  to  every  part 
thereof,  lo  far  as  not  actually  paid,  or  given  away  to  them:  That 
therefore  the  obtaining  a  difcharge  from  any  one  can  only  have 
the  like  effecf  as  if  the  granter  were  naturally  dead,  fo  that  the 
refidue  muft  accrelce  to  the  furvivors,  or  thofe  who  have  not  dif- 
charged,  according  to  the  rule  in  "-he  cafe  of  legitim  ;  and  that  the 
giving  a  ftronger  effedl  to  fuch  difcharge  might  open  a  door  to  a 
father's  ufing  concuffion,  or  other  undue  means,  for  compelling 
his  children  to  dilbharge  him  feriatim,  and  fo  defeat  a  proviiion 
by  contract  in  their  favours. 

But  the  defenders,  with  great  fubmifTion,  apprehend  that  there  AniVer. 
id  no  folid  ground  for  any  diftinclion,  in  this  refped:,  between 
fums  fpecialiv  provided  to  children,  and  a  general  claufe  of  con- 
queft. The  latter  does'  not  create  merely  a  fp£s  J'ucceffionis,  but 
does .  as  well  as  the  former  veft  in  the  children,  cxenjfante  jua- 
trhmnio,  a  jus  ere  Jit  i,  which  their  father  cannot  fraudu- 
lently dilappoint.  One  of  the  children,  therefore,  who  even- 
tually furvives  the  diflblutlon  of  the  marriage,  as  Marjory  here  did, 
and  who  is  of  age  and  capacity,  may  as  eftecl:ually  tranfacEl  upon, 
difcharge,  fell,  or  convey  her  Ihare  of  each  general  proviflon,  as  if 
it  was  a  fpecific  fum  fettled  upon  her ;  and  the  perfon  to  whom 
Ihe  makes  over  her  title,  muft,  when  its  extent  comes  to  be  af- 
cerrained,  have  the  fame  right  which  (lie  or  her  heirs  wotild  have 
otherwife  had:  Nor  is  there  caufe  for  apprehending  any  danger, 
from  the  father's  being  at  liberty  to  tranfadl  with  a  child,  on  this  foot- 
ing, more  than  from  his  arbitrary  power  of  diftribution ;  for,  as  under 
this  power,  he  might  give  all  to  a  trifle  to  one  child,  fo,  if  he  pur- 
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chafes  tlifchargcs  tVoin  all  but  one,  he  cannot  drprirc  that  one  of 
a  rateable  proportion,  if  no  ciiH'harT;c  or  conveyance  is  obtained 
from  him.  The  hardlhip  would  be  much  greater  on  the  other 
fide,  if  a  father,  who  was  debtor  in  fuch  an  ol^ligation,  fiiould  be 
in  a  worle  cafe  than  any  other  debtor  owing  a  funi  to  feveral  per- 
Ions,  bv  being  difibled  from  p\nchafing  a  difcharge  from  one  or 
more  of  thel'e  creditors,  for  their  re("peif\ivc  interefts,  unlels  he  can 
obtain  an  acquittance  from  the  whole. 

And  with  regard  to  the  purfuer's  argument,  drawn  from  the 
rule  obtaining  la  the  cafe  of  lirjifii.'i,  it  was  fully  obviated  in  the 
defender's  petition  ;  and  as  voar  LonHhips  feemed  to  be  all  fiitis- 
fie(i,  that  it  did  not  apply  to  the  prcfent  cafe,  it  is  unnecellary  to 
enlarge  upon  it.  The  Iblid  dillii^.clion  lies  in  this,  that  U^itnn  is 
a  legal  right  competent  to  the  children  in  famiHa,  to  a  certain 
fliare  of  the  moveables  belonglTig  to  their  father  at  his  death. 
This  riglit  has  no  cxillcncc  till  that  event  happen.  If,  before 
that  event,  one  of  ieveral  children  is  forisfamiliated,  or  renoun- 
ces his  Ihare,  the  effect  thereof  is  to  holil  fuch  child  as  dead,  or 
wiiiulrawn  ;  death  and  forisfamiliacion  being  tantamount  as  to 
the  Ugithn.  Kor  can  a  child  convey  to  the  father  a  right  which 
docs  not  exin  at  the  time,  and  which  is  not  a  debt  due  by  the  fa- 
ther. Children  mnfl;  be  exllling,  tanptcm  tibcri  in  potfjlatc,  at  the 
jseriod  when  the  right  of  Icgitu/i  does  arife,  in  order  to  be  intitled 
thereto  ;  and  fuch  as  arc  dead,  or  forisfamiliated  at  that  period, 
can  have  no  concern  therein.  Confcquently,  the  whole  right  of 
tf^itiDi  muft  tlevolve  on  fuch  as  are  in  p'ltejliUc ;  and,  when  it  docs 
devolve,  they  may  cliec^ually  diicliarge  or  renounce  their  ihares 
in  favour  of  their  father's  executor,  as  was  found  in  the  cafe  of 
fj.  of  dc-  Claud  JlenJerJ'on's,  cl  ildren  in  "June  i  728.  Kur,  on  the  other  hand, 
a  provifion  of  conquelt  in  the  marriage  coniracfl,  is,  ah  initio,  a 
true  and  proper  debt  due  by  the  father  to  the  children,  arUing 
from  his  exprcfs  obligation  ;  and,  confequently,  if  any  of  them 
difcharge  or  renounce  their  lliarcs  in  his  favour,  he  mull  be  enii- 
thd  to  tiraw  or  retain  that  part  which  would  have  been  even- 
tually due  to  that  child,  In  whole  right  of  the  debt  he  is  thus 
legally  fubllituted. 

It  remains  only  to  ftatc  a  decifion  upon  this  point,  fuggelled 
by  one  of  your  Lfjrdlhips,  and  the  circumOances  of  which  have 
been  dilcovercd  by  the  defenders,   after   much   pains   and    fearch 
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both  here  and  at  London,  where  the  caufe  was   carried   hj  ap- 
peal. 

John  AUardice  merchant  in  Aberdeen,  by  his  marriage  contract 
in  i<^83,  with  Ag7jes  Mercer  his  firft  wife,  befides  the  fum  of 
6000  merks  to  be  fecured  to  the  heirs  of  the  marriage,  came  un- 
der this  mutual  obligation,  "  That  whatfoever  lands,  heritages, 
"  debts,  fums  of  money,  and  others,  it  Ihall  happen  cither  of  the 
"  faid  parties  to  conquefs,  acquire,  or  fucceed  to,  during  the  time 
"  of  the  faid  marriage,  the  heirs  of  the  marriage  fhall  fucceed 
"  thereto  in  integrum."  A  power  was  alfo  given  to  the  husband 
of  dividing  thefe  provilions  among  his  children. 

I'l-ve  faid  J_^«(?j-  Mercer,  the  wife,  died  in  1700,  leaving  ilTue 
one  {on  Jchn,  and  two  daughters ;  at  which  time  the  husband's 
free  eltate  was  faid  to  be  about  18,000  /.  Scots. 

In  the  1703,  the  faid  John  AUardice,  the  father,  entered  into  a 
fccond  marriage  with  Jean  Smart  ;  and,  by  marriage  contracfl,- 
became  bound  to  fettle  15,000  merks  of  his  own,  with  7000 
merks,  being  the  wife's  portion,  to  the  children  of  thaf  mar- 
riage in  fee  ;  and  alfo,  to  provide  to  thom  the  whole  lands,  o"f. 
that  he  ihould  conqueft,  or  acquire,  during  the  marriage. 

John  Allard'cj  bedowed  10,000  merks  on  John  his  ion,  of  the 
firll  marriage,  without  obtaining  any  difcharge  from  him  ;  and 
to  each  of  the  two  daughters  of  that  marriage  he  gave  4000 
merks  ;  and  they,  in  their  marriage  contraifts,  accepted  thereof 
in  full  of  all  they  could  refpecftively  claim  by  their  mother's  con- 
tra6t. 

John  AUardice,  the  flxther,  died  in  171 8,  leaving  his  fecond 
wife  a  widow,  with  nine  infant  children  of  that  lecond  mar- 
riage. To  the  four  fon^  of  that  marriage  he,  by  his  will,  devi- 
fed  6000  merks  each,  and  to  the  five  daughters  4000  merks  each, 
being  in  all  46,000  merks. 

Upon  this  event,  John,  the  fon  of  the  firft  marriage,  brought 
an  acftion  in  this  court  agalnft  the  widow  and  children  of  the  fe- 
cond marriage,  as  reprefenting  his  father,  upon  this  medium, 
that  by  his  mother's  contracl  his  father  had  provided  the  whole 
conqueft  made  during  that  firft  marriage,  to  the  heirs  thereof: 
That  his  father's  free  eftate,  at  the  diflblution  of  the  marriage, 
amounted  to  about  18,000  /.  Scots,  and  that  he  the  purfuer  was 
intitled  to  the  whole  thereof,  as  conqueft,  deducing  only  the 
8000  merks  paid  to  his  two  fifters,  who  had  difcharged  their 
father. 

The 
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'I'he  licfciKlcrs  anfwered,  that  the  father's  ellatc,  at  lUnbhition 
of  die  firll  marriage,  was  not  fo  confidcrable  as  alledged :  But 
llippofing  it  to  be  i'o,  the  purfner  could  claim  no  more  than  a 
third  Ihare  thereof,  it  being  provided  to  the  heirs  of  the  mar- 
riage ;  and  there  being  three  children  of  that  marriage,  the  fame 
would,  by  the  contract,  be  equally  divided  among  them.  Tliac 
'  the  purfuer  had  already  received  more  than  his  tliird  ;  and  al- 
though the  father  had  agreed  with  the  two  daughters,  and  ob- 
tained their  diftharge  for  a  fmaller  fum  than  their  third  Ihares, 
vet  the  purfuer  could  not  claim  any  bcncht  thereby. 

After  funilry  proceedings,  which  need  not  be  refumed,  and  o- 
ther  points  being  debated  that  do  not  apply  to  this  cai'e,  the 
Lords,  on  the  i6th  February  1720,  inter  alia,  '*  Found,  That  the 
"  provifions  in  favour  of  the  heirs  of  the  firll  marriage,  are  to  be 
"  underllood  in  favour  of  the  children  of  the  marriage,  of  which 
"  there  being  three  in  number,  and  two  of  them  having  accept- 
"  cd  of  fpecial  fums  from  their  father,  in  fatisfaction  of  all  thev 
"  could  claim  in  virtue  of  the  faid  contratfl,  the  purliier  was  on- 
"  ly  intit'.ed  to  claim  a  third  ihare  of  thele  provilions." 

Agiind  this  interlocutor,  ^ohn  AllarJicc  the  puriucr  reclaimed, 
nj  on  which  a  hearing  in  prel'ence  was  appointed:  And  the  Lords, 
upon  the  lijrh  July  1720,  "Found,  That  the  two  ilaughtcrs  of 
"  the  luil  marriage  having  accepted  of  provifions  in  their  con- 
"  tradls  of  marrlag  •,  in  fatisfacflion  of  all  that  could  fall  to  them 
"  by  their  mother's  contracl  ;  which  jMovihons  being  lefs  than 
"  would  have  fallen  to  them,  as  two  of  three  chiKlren  of  the  firlt 
"  marriage,  fiippofnig  that  all  the  children  of  that  marriage  wer..- 
"  intitlcd  to  an  equal  Ihare,  the  fupcrplus  of  the  two  t'lirds  more 
"  than  the  provifions  received,  did  not  accrefce  to  the  Ion  of  the 
"  faid  marriage,  but  was  at  the  father's  free  difpoliil."  And, 
before  anfwcr  as  to  the  point.  Whether  the  provilion  to  the  l.uirs 
of  the  marriage,  intitled  the  fon  to  the  whole,  or  divided  among 
the  three  c!ii!  Iren  '  the  Lords  a]ipointcd  the  chancery  records  to 
be  infpcifled  as  to  the  retonrs  of  heirs  under  liich  provision.";,  of 
fums  of  nioncy,  or  moveables.  And  upon  a  report  from  the  chan- 
cery, their  L«)rdlhij'S.  on  the  i  ith  of  Ja'iuary  17^1,  ''  Found, 
"  That  the  three  children  of  the  firll  marriage  had  an  equal  in- 
"  tcrcll  in  the  provifions  contained  in  their  mother's  contradl  of 
"  marriage." 

Againd  thefc  interlocutors.  _7c/jh  Allcrttice  took  an  njip'.al ;  and, 
in  the  rcfpondcnt's  cafe,  oue  of  the  rcalbns  of  appeal   is   Hated 
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in  tliefe  words :  "  That  if  all  the  children  were  to  fucceed  equal- 
"  ly,  yet  the  father  had  the  power  of  divifioa ;  and  he  having 
"  given  4000  merks  to  each  of  his  daughters,  and  which  they 
"  accepted,  in  full  of  what  they  could  claim  by  their  mother's 
"  marriage  contract,  that  could  only  be  conftrued  to  be  an  ap- 
"  pointment  to  each  of  them,  of  a  particular  Ihare  of  the  con- 
"  quefl,  leaving  the  refidue  to  the  appellant,  who  properly  is  the 
"  only  heir  of  the  marriage ;  for  otherwife,  the  claufe  in  the 
"  marriage  articles  could  not  be  purfued,  fince  the  conqueft 
"  would  not  defcend  to  the  children  of  the  marriage:  And 
"  this  feems  to  have  been  the  father's  intention,  fince  he  only 
'•  took  releafes  from  his  daughters,  but  no  affignment  to  their 
"  proportions." 

To  which  it  was  anfwered  for  the  refpondent,  "  That  the  fa- 
"  ther  being  the  perfon  bound  to  apply  the  conqueft  to  the  chil- 
"  dren  of  that  marriage,  he  might  difcharge  that  obligation  the 
"  beft  way  he  could  do,  to  the  fatisfadtion  of  the  parties  ;  and  as 
"  he  was  the  debitor,  whatever  advantage  is  obtained  by  any 
"  tranfaction,  muft  be  to  the  ufe  of  the  father,  for  he  muft  be 
"  prefumed,  rather  to  difcharge  himfelf,than  acquire  any  right  to 
"  another.  The  two  fifters  were  then  intitled  each  of  them  to  a 
"  third  fhare,  the  father  agrees  with  them  for  a  lefs  fum,that  muft, 
"  andean  only  be  to  the  benefit  of  the  father,  who  was  their  debt- 
"  or. — Nor  could  there  be  any  occafion  for  an  aflignment  to  the 
"  daughters  fliares,  for  the  father  being  debitor,  the  releafe  extin- 
"  guillied  the  debt,  6r-" 

The  caufe  was  argued  by  council  for  two  days,  and  the  houfe 
of  Lords  upon  the  12th  of  February  1721,  difmifled  the  appeal, 
and  "  ordered  and  adjudged,  that  the  interlocutory  fcntences  or  de- 
"  crees  therein  complained  of,  be,  and  are  hereby  affirmed." 

The  defenders,  in  the  prefent  caufe,  have  obtained  certified 
copies  of  the  cafes  in  the  houfe  of  Lords,  from  which  the  pre- 
ceeding  abftrad  is  taken,  and  alfo  of  the  decree,  which  have  been 
fhown  to  the  other  party  ;  and  as  it  appears  to  them,  that  the 
cafe  is  exactly  in  point  to  the  prefent,  agreeing  in  every  circum- 
ftance  that  is  in  the  leaft  material,  they  can  have  no  doubt  of  its 
removing  every  difQculty  with  your  Lordfhips,  and  producing 
a  like  judgment  upon  the  point  of  law  in  their  favour. 

In  refpe^  ivhereof^  &c. 

D  A  V.     R  A  E. 


JANUARY    2ifl,     1768. 

MEMORIAL 


FOR 


Mrs.  Katharine  Sinclair,  lawful  Daughter  qf 
the  deceafed  David  Sinclair  of  Sonthdnn.^ 
of  his  fecond  Marriage,  and  J-ames  Sin- 
clair  of  Duran,  her  Truftee, 


AGAINST 


David  Thre'ipland,  only  Son  procreate  of  the  Marriage 
betwixt     Dr.  Stewart    Threlpland  of   F'lngask^    and 
Mrs.  Janet  Sinclair,    lawful   Daughter   of    the    faid 
David  Sinclair,  by  his  firll  Wife,  and  his  faid  Fa-- 
ther,  as  Adminiflrator-in-law    for  him. 


N  the  Procefs  depending  between  the  faid  David  Threipland 
and  his  Adminiflrator  in  Law,  on  the  one  Part,  and  James 
Sinclair  of  Duran,  Trufiee  for  the  IVlemoriaUft  Mrs.  Katharine 
Sinclair,  and  the  deceafed  George-Marjory  Sinclair,  only  Son  of  the 
alfo  deceafed  Marjory  Sinclair,  on  the  other  Part,  Lord  Auchirileck, 
Ordinary,  pronounced  the  following  Interlocutor,  to  which  he 
adhered,  on  advifing  Reprefentations  and  Anfwers  :  "  The  Lord  February  ir, 
"  Ordinary  having  conlidered  the  Debate,  with  the  feveral  Writings  '767- 
"  therein  referred  to,  finds.  That  Mrs.  Marjory  and  Katharine  Sin- 
"  clair,  xhePurJiiers  Cedents,  having  been  the  only  Children  of  the 
"  Marriage  between"  David  Sinclair  of  Southdun,  and  Mrs.  Marjory 
"  Dunbar,  were  intitled  to  full  Implement  of  the  Provifions  to  the 
"  Children  of  that  Marriage,  in  terms  of  the  Marriage-articles  be- 
*'  tween  their  Parents,  viz.  10,000  Merks,  and  the  whole  that: 
"  fhould  be   conquefl:  during  the  Marriage,    the  Conqueft  being.: 

A-  "  declaredi 
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"  declared  to  be  what  SoiithJun  fliould  have  at  the  DifTolurion  of 
"  it,  over  and  above  the  LaiKl-cflate  he  was  then  poOlfled  of,  and 
"  atccr  Payment  of  all  Debts  he  was  then  owing,  or  ihould  be 
"  owing,  at  the  Dill'olution  of  the  Maniage  ;  but  finds,  that  nei- 
"  thcr  of  thefc  Daughters  was  incitled  of  the  forelaid  Provilion, 
"  in  rcfpccl  the  Father,  by  the  Conccprion  of  the  Contract,  had 
"  the  Power  of  Divifion  ;  and  therefore  finds,  That,  though  in  his 
"  Daughter  Marjory's  Contract  of  Marriage,  he  lettlcd  10,000 
"  Mcrks  upc/U  her,  as  her  Share  of  the  Conqucit,  which  was  ef- 
"  feclual  to  cut  out  Marjory  and  her  Heirs,  who  behovetl  to  reft 
"  fatislicd  with  the  Divifion  he  made,  he  llill  continued  bound  to 
"  make  good  the  Provifions  to  the  other  Heir  of  the  Marriage, 
"  Mrs.  Katharine,  fo  far  as  ^h•s.  Marjory's  Share  had  not  exhaull- 
"  ed  them,  cv." 

On  advifnig  a  Petition  for  David  Threipland-Sinclair,  and  his 
AdminiRrator-in-law,  reclaiming  agalnll  the  faid  Interlocutor, 
with  AnI'wcrs  for  the  Memorialilt,  your  Lordlhips  were  plcafed, 
December.},  of  this  Date,  to  pronounce  the  following  Interlocutor:  "  The 
'^'^'  "  Lords,  having  adviled  this  Petition,  with  the  Anlwers  thereto, 
"  find  Mrs.  Katharine's  Acceptance  of  the  Bond  of  Provilion  grant- 
"  ed  to  her  by  SjuthJun  not  inllrucled,  and  that  ilie  is  not  bound 
"  to  accept  of  faid  Bond,  neither  is  Ihe  obliged  to  hohl  the  liime 
"  in  l":itisfa(ftion  of  her  Claim  to  Conqu.ll,  and,  in  lb  far,  adhere 
"  to  the  Lord  Onlinary's  Imerlocuturs  reclaimed  againit,  and  re- 
"  fu(c  the  Dofirc  of  this  Petition. — But,  before  Anhver,  as  to  the 
"  other  Point  in  this  Petition,  i>iz.  Whether  Mrs.  Marjory's  Re- 
"  nunciation  of  her  Share  of  the  Conqucl!:  mult  operate  a  Di/- 
'•  charge  oi  the  one  Half,  and  mull  reibicl  A'-'Z/.v/z/Ws  Siiare  to  the 
"  other  Half,  appoint  Parties  to  give  in  Memorials  thereon,  hinc 
"  inJe,  6c-" 

This  Memorial,  therefore,  is  h\;mbly  ofllred  on  the  Part  of 
Mrs.  Katharine  Sinclair,  and  her  Trullee  ;  and  as  the  Patls  were 
fully  laid  before  tlie  Clourt  in  the  Petition  and  Anfwers  intended 
to  be  relumed  wiih  thele  Memorials,  it  will  only  be  nccelLary  to 
llatc  tliofe  Claulc'T  of  the  ieveral  Dceilb  produced,  which  iecm  molt 
percinent  to  ilu-  prcfeni  Quellion. 
•^"'' '^i  Bv  Marriagc-conirai5t  concluded    between  the  Memoi  i.difl's  dc- 

'*■  ccaiLd  I  alhcr,  Daviil  Sinclair  of  Soulhdun,  and  her  Movlur  Mrs. 
Alirjory  Dunbar  his  ytrf/K/ Wife,  alio  deceafed,  "  the  laid  David 
"   "      '  '••  '•••"<«;  ;>iui  ()1)':   .:,  I.liu  and  his  forelaids,  to  provide,    fe- 
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"  cure,  and  make  Payment  to  the  Children  of  the  Marriage,  the 
*'  Sum  of  r 0,000  Merks,  to  be  divided  and  diftribuced  among 
"  them  by  their  Father,  ivith  Confent  of  their  Mother,  during  their 
*'  Lifetime,  and,  failing  fuch  Diftribution  or  Divifion,  by  tivo  of 
"  the  nearefl  of  Kin  on  the  Father's  Side,  and  ttvo  of  the  Mother^s 
*'  Side. — And  whatever  Lands,  Heritages,  Sums  of  Money,  or 
''  others  ivhatfoe'uer,  it  fliall  happen  the  faid  David  Sinclair  to  con- 
"  quefs  or  acquire  during  the  Marriage,  he  binds  and  obhges 
"  him  to  provide  and  fecure  the  fame  in  Manner  following,  viz. 
"  the  one  Half  to  the  faid  Mrs.  Marjory  Dunbar  in  Liferent,  for 
"  her  Liferent-ufe  allenarly,  during  all  the  Days  of  her  Lifetime, 
"  (and  that  by  and  attour  her  Liferent-provifion  above  written) 
"  and  the  vuhole  to  the  Children  of  the  Marriage  in  Fee,  to  be  di- 
"  vided  among  them  in  manner  above  written,  declaring,  that  no- 
"  thing  fliall  be  reputed  Conqueft,  but  what  he  fliall  be  worth  at 
"  the  DiflTolution  of  the  Marriage,  beyond  his  prefent  Land-eflate, 
"  and  after  Payment  of  ail  his  juf  and  lauful  Debts  already  con- 
"  traded  or  to  be  contradled  by  him,  during  the  Marriage." 

Of  this  Marriage  iflAied  two  Daughters,  the  Memorialift  Ka- 
tharine, and  Marjory  deceafed. 

In  1748,  Marjory  married  John,  Son  of  Sir  Patrick  Dunbar  oi 
Northfeld,  and,  by  Marriage-articles  concluded  on  that  Occafion, 
"  the  faid  David  Sinclair  of  Soiithdun  binds  and  obliges  him,  and 
"  his  Heirs  and  Executors,  to  content  and  pay,  in  name  of  Tocher 
"  with  his  faid  Daughter,  and  as  her  Share  of  the  Conqucjl,  to  the 
"  faid  Sir  Patrick  Dunbar,  hiy  Heirs  or  Aifignees,  fecluding  Ex- 
"  ecutors,  the  Sum  of  10,000  Merks,  at  the  Terms  therein  men- 
"  tioned.'' 

This  Contract  does  not  refer  to  Southdunb  own  Marriage-articles 
1722  aforefaid,  or  explain  what  was  therein  intendetl  by  the 
Words  as  her  Share  of  the  Conquefl,  or  contain  any  Claule  by 
which  Mrs.  Marjory  dijchargcd  her  Father  of  all  flie  could  claim 
through  his  Death,  or  bear,  that  the  forefaid  Provilion  was  accept- 
ed in  lieu  a.nd  full  of  th.e  Pro%nftons  of  Conqucjl,  and  others  com.'pQ- 
tent  to  her  under  her  Mother's  Marriage-contracft ;  much  lefs  docs  it 
ajftgn  Southdun  to  all  or  any  thing  which  ihe  could  alk  or  crave  un- 
tier  that  Contrad,  but  all  which  appears  is,  that  the  fix  Words 
above  recited,  unexplained  and  indeterminate,  v>,'ere  thrown  into 
the  Deed,  and  their  Meaning  and  Effect  is  left  to  be  determined  or 
gueffed  by  Conjcdure. 

Southdun s 
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Sept.  tSth,       SouthJun's  Marriage  with  Mrs.  Marjory  Dunbar  diflblved   by  her 
Death  in  1755,  and  in  1757  he  executed  a  Bond  of  Frovifion   for 
the  Sum  of  8000  Merks,  p:iyablc  at  the   tiril  Term  of  JVhitfimday 
or  Mirtinmas  after  his  Dc;ith.  in  favour  of  Mrs.  Marjory^   and  her 
Iccond  HulLand,  James  Sinclair  oi  HarpfJale,  (whom  Hie  had  mar- 
ricci  after  Mr.  Dunbar's  Death,)  in  Clonjuncfl-fee  and  Liferent,   and 
to  the  Child  or  Children,  Male  or  I'cmale,  procreate  or  to  be  pro- 
create  between    them,  in    Fee,  divifible  in  the  Proportions  therein 
mentioned.     This  Bond  proceeds  on  the  Narrative,  that  the  Provi- 
fions  made  for  the  Children  procreated,  or  to  be  procreated  between 
her  and  Harpfdalc,  were  too  mean,  and  that  therefore  he  thought 
proper    to  add   the  Sum  of  8000  Merks  to  them  ;  and  it  further 
contains  a  very  ample  Claufe,  declaring,  "  That  faid  Sura  of  8000 
•'   Meiks,  rtH^/ tiic  Sum  of  10,000  Merks,  yo;7;;£'//y  paid  by   him   to 
"  his  fiid  Daughter,  in  name  of  Tocher,  and  for  her  Share  of  the 
"  ConqiieU,  are  granted  by  him,    and  accepted    by   her  and  her 
•'  faid    Hulband,    in  full  Satisfaclion   to  her    of  her  Share  of  the 
"   Provifions  granted  by  him  in  the  Contra(ft  of  Marriage  bctwixc 
*'  her  deccafed  Mother  and  him,  in  favour  of  the  Daughters  of  the 
"   Marriage,  failing  Heirs-vuilc,  and   in  full  Satisfaction  to  her  of 
"  the    Provilion   of  Conqnell  of  Lands  and  Heritages  whatlbever, 
''  which  fliould  be  acquned  by  him  iluring  the  Marriage,  granted 
"  by  him  in  fivour  of  the  faid  Daughters,  failing  Heirs-niale,  and 
**  in  fall  Satisfaction   to   her  of  her  Portion-natural,  Bairns  Part 
**  of   Gear,    Share  of    Moveables,  Lcgiiim,  or  other    Pretenfions 
"  whatfoever,  wh.ich  flie,  as  one  of  the  only  Daughters  or  Chil- 
"  dren  of  fiid  Marriage,  can   in  anyways  aik,  claim,  or   pretend 
"  Bight  to,  by  or  through  her  faid ^Iother's  Deceafe, or  his,  the  laid 
"  David  S'iiic/air'6,  Deceafe,  <r.va'/'/jn^  his  own  Good-will  allenarly, 
"  and  her  Succellion  to  liis  b'ilate,  1/'  the  fame  J]}culd  fall  to  her  by 
"   Right  of  Blood,  or  any  Settlement  made  or  to  be  made  by  him." 

This  Bond  was  found  in  Southdim's  Rcpofitories  after  his  Death, 
and  as  it  was  never  dehvered  or  accepted  by  the  I'arties,  and  was 
executed  after  the  Dijfoluti'.n  ot  \\\s  fciond  Mariiago,  it  falls  to  be 
laitl  out  of  thequelUon,  on  which  it  can  have  no  Inlluence,  far- 
tlicr  than  it  \n\\  allord  I'.vidcnce  of  the  Senfe  and  Undcritanding 
SjuthdiiU  himfelf  cmai^'incd  concerning  the  Import  and  Eirccl  of 
the  other  Deeds. 

During  Southdun'?,  Marriage  with  ^h•s.  Marjory  Dunbar,  lie  con- 
qvieO,  and  acquired  a  Variety  of  heritable  Subjects,  particularly 

the- 
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the  Lands  and  Eftate  of  Dun,  fome  Houfes  in  the  Town  oiThtirfo^ 
a  Wadfet  of  the  Lands  of  Latheronnvheel,  redeemable  on  Payment 
of  20,000  Merks,  and  a  Wadfet  of  the  Lands  of  Weft  Canisby, 
which  Subjedls  did  therefore  belong  and  devolve  to  the  Memo- 
rialift  and  her  deceafed  Sifter,  the  only  Children  of  that  Marriage, 
fubjedl  to  the  Burden  of  Debts  impofed  upon  them,  and  they 
have  been   ferved  Heirs  of  Conqueft   and   Provifiion    according- 

But  David  Threipland,    the  Heir  of  Southduns  jirjl  Marriage,  , 

who  fhall  in  the  Sequel  be  called  the  Petitioner,  not  contented  with 
the  opulent  Succeffion  to  which  he  hath  been  preferred  before 
the  Memorialift,  and  others,  who  were  equally  Heirs-portioners  as 
much  as  he,  hath  brought  a  ReduBion  of  their  Service  in  the  Cha- 
racter of  one  of  Soiithdun's  Heirs  of  Line,  and  imagining  Mrs. 
Marjory,  the  eldeft,  was  totally  excluded  from  any  farther  Share  of 
thefe  Conqueft-iubjedls,  he  hath,  inter  alia,  inlifted,  in  his  faid 
Petition,  that  the  Memorialifl's  Claim  muft  be  reftridled  to  the 
Half  of  them  ;  for  that  the  forefaid  Provifion  of  10,000  Merks, 
given  with  Marjory,  at  her  Marriage,  in  name  of  Tocher,  and  as  her 
Share  of  the  Conqueft,  was  equivalent  to  a  Difcharge,  formally 
granted  by  her,  of  a  Half,  and  had  the  Effedl  to  make  that  Half 
accrefce  to  Southdun  or  his  Heirs-general ;  and  therefore  that  the 
Memorialift  could  take  no  more  than  the  other  Half  which  re- 
mained. 

It  is  upon  this  Point  that  your  Lordfliips  have  ordered  Memori- 
als, and  the  Memorialift  fliall  endeavour  to  fatisfy  your  I  or  lihips 
that  the  Exclufion  or  Renunciation  of  Marjory  does  not  cpe  ate  a 
Difcharge  ot  a  Haf  of  the  Provifions  ftipulated  for  her  and  her 
Sifter,  and  that  the  Memorialift's  Claim  cannot  be  reftrided  to  the 
other  Half,  but  that  fhe  is  intitled  to  draw  all  which  was  not  ac- 
tually appropriated  or  drawn  by  Marjory. 

In  the  general,  it  will  not  be  difputed,  that  a  Father,  obliged '^•^'■Jo'-y'sRc- 
by  Marriage-contratl  to  give  certain  Provifions  to  the  Iffue  of  ">"'h'r'°e"ne'^;- 
the  Marriage,    is    bound /m///   to  make  good  thofe  Provifions  to  therdidnor 

them.  coald  extend 

T  l_'     TT-  1       T-.     •   •  1  \.a  a  Half, 

In  this  View,  the  Petitioner  has  contended  m  moft  ftrenuous 
Terms,  and  his  Argument  is  wholly  built  upon  it,  that  the  Father 
is  confidered  to  be  Debtor  to  his  Children  :  But  it  is  equally  in- 
difputable,  that,  in  Cafes  like  the  prefent,  in  which  a  Power  of 
Divifion  is  exprefiy  lodged  either  in  the  Father  or  in  others,  the 

B  Import 
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Import  of  fuch  Obligation  is  not  to  conflltute  each  particular 
Child  Creditor  to  the  Father  in  any  Jctcrminate  Sum,  and  to  a  pre- 
cife  Extent,  or  intitle  them  to  demand  from  him  an  ecjual  Propor- 
tion with  one  another,  rateable  per  capita  ;  but  tiie  Debt  or  Obli- 
gation, coniilling  of  the  uiirvcrjiias,  is  held  to  be  granted  fdmilne, 
and  the  lather  can  dillribute  or  alfign  to  each  particular  Child  any 
Share  that  is  reafonable  according  to  C^ircumltances. 

Tiie  Application  is  obvious  :  Mrs.  .Marjory  had  not  in  her  a 
Right  to  a  Half,  more  than  to  a  fixth  or  a  tiveljth,  or  any  other 
Pioportion  of  the  Provifions  contracted  for  the  Children  of  Soiitfj- 
duns  fecond  Marriage ;  and,  as  (he  could  not  difchargc  or  alllgn 
•what  ivas  not  in  her,  {he  neither  could,  nor  can  be  fuppofetl  to 
have  intended  to,  difcharge  a  Half ;  and  SouthJitn  cannot  be  pre- 
fumed  to  have  meant  to  take,  or  underllood  himfelf  to  get  a  Dif- 
charge to  //jj/ Extent  or  Proportion  //a^/c'/)' ;  but  her  Dilcharge, 
if  it  can  be  accounted  one,  cannot  be  held  either  to  have  been  de- 
figned,  or  actually  to  extend  to  more  than  the  particular  Propor- 
t*ha'i°  iTie^'  //&H  trulv  allotted  to  her  at  the  Time,  or  to  the  1 0,000  Merks, 
10,000  Merk»  which  is  cxprefly  declared  in  the  Marriage-contracl  idelf  to  be  her 

aftually  al-        OL^,.„ 

Joticd  to  her. '^'''^'^-  .  ,  .  ,.,,      ,  ,.    , 

The  Argument  will  appear  in  a  ihll  Itronger  Eight,  on  attend- 
ing to  the  Nature  of  the  Provifion  here  made.  It  was  to  10,000 
Merks  and  to  the  Conqncfl,  cxprelly  declaroil,  only  to  be  ellimable 
and  afcertainable  at  the  Diffvltttion  of  the  .V.arriagc :  Marjoiy,  there- 
fore, had  not  properly  a  Ri^ht  in  her  in  i  748,  at  the  Time  the 
Portion  was  given,  or  fuppuled  DKUiargc  was  granted  by  her  ; 
ScuthJun's  fecond  Marrijge  was  then  i'uhlilling ;  Ihc  might  have 
died  before  its  Dijfolution,  and  no  Comjuelt  might  have  been  made. 
Thus  ihe  had  no  more  than  Ti.  [pes  fucccj]ionis,  which  might  even- 
tually have  proved  worth  nothing;  and  it  cannot  be  lufjjioled,  in 
tliefe  Circumdanccs,  cither  that  ihc  underrtood  in  her  own  Mind 
herfHf  to  be  giving,  or  that  it  was  tlie  Intendment  of  others  con- 
ccrnctl  on  the  Occafion,  that  they  were  receiving  from  her  a  Dil- 
charge of  precilcly  a  Half. 
TJ»frcforp  And,  if  Marjory  neither  diil,  nor  could  difcliarge  more  than  lier 

'lift'^KTiha-  owii  Share  of  io,coo  Merks,  then  adually  alligneil  to,  and  given 
wii.'i  "1.  with  her,  it  Lecms,  with  Submilhon,  clear,  that  her  Difchaige  or 
uai.notherc-  ^(.iiiinciarion  (for  it  is  indifferent  which  it  be  called)  could  noc 
M^C'  •  '  import  or  operate  a.  DilLharge  of  the  one  Half,  and  that  the  Me- 
morialill's  Share  cannot  be  rcllrided  to  the  other  Half  of  the  Cou- 
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qvieft,  ftipulated  for  her  by  her  Mother's  Marriage-contrad,  but 
that  fhe   is   entitled,  at    leaft,  to  the  full    Refidue   that    remains, 
after  the   1 0,000  Merks  already  given  with  Mrs.  Marjory,  are  de- 
ducted. 

And  here  the  Memorialift  may  fairly  refort  to  the  Petitioner's 
own  Argument,  already  noticed,  of  which  he  cannot  difpute  the 
Juftice,  that  a  Father,  who  binds  himfelf,  in  his  Marriage-contradl, 
to  give  his  Children  certain  Provifions,  is  obliged  to  make  thefe 
Provifions  good  to  them  :  He  becomes  Debitor  in  them,  and  it  is 
implied  in  the  Nature  of  every  Debt,  that  the  Debitor  mvL^pay. 
Conqueft,  it  is  true,  is  nomen  univerfitatls,  and  Children,  provided 
to  the  Acquifitions  made  during  a  Marriage,  are  not  underflood  to 
have  a  Claim  to  every  SubjeSi  acquired  during  its  Subfiftence,  or 
to  have  their  Father  abfolutely  bound  down  to  make  each  Parti- 
cular fo  acquired  effecSlual  to  them  ;  but  he,  the  pater  fam'ilias  and 
the  Fiar,  as  he  is  not  compellable  to  acquire,  fo  he  is  held  to  re- 
tain the  Power  of  Difpofal  of  the  Particulars  of  which  the  tini- 
verfitas  confifts,  and  he  may  change  them,  during  the  Marriage, 
in  any  Manner  he  pleafes.  But  the  unii>er/itas  itfelf  mud  ftill  be 
made  good,  and  the  Moment  he  dies,  or  the  Time  comes  at  which 
it  falls  to  be  afcertained,  their  Right,  which  before  was  general, 
becomes  fpecial,  and  they  are  entitled  to  take  e'very  particular 
Subiedl,  of  which  the  uni'verjitas,  or  Conqueft,  then  con- 
fifts". 

This  is  implied  in  the  Obligation  impofed  on  him  by  his  own 
Covenant.  Every  Obligation  binds  the  Debtor  to  give  or  do 
fame  particular  Thing,  and  that  Thing,  fpecified  in  it,  he  is  abfo- 
lutely obliged  to  perform.  But,  of  all  Obligations,  thofe  011 
which  Marriage  proceeds,  or  which  are  folemnly  eftabliflied  by  Co- 
venant, concluded  between  the  Parties  at  entering  into  that  im- 
portant Society,  arc  the  mod  facred,  and  the  Chikiren,  as  well  as 
the  Wife,  are  held  in  Law  to  be  entitled  to  full  and  Jpecijic  Imple- 
ment of  them.  Thofe,  therefore,  for  whom  the  Conqueft  of  a 
Marriage  is  ftipulated,  are  entitled  to  have  it  all  made  good  to- 
them-,  and  though  the  Father  is  fometimes  impowered  to  dijlrihute' 
it,  yet  he  cannot  ivith-hold  the  leajl  Part  from  them. 

That  follows  from  the  very  Power  oi  Divifion  here  vefted  inhim.- 
It  is  not  Ciid  that  he  may  ivith-hold,  but  divide ;  and  as  Divifion 
imports  no  more  than  the  making  a  Partition  and  Allotment  of 
Parts,  fo  the  Children  are  entitled  to  demand  that  the  Conqueft  be: 

•uxhoJIji^' 
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nvholly  divided  among  them  into  Parts,  of  which  one  mud  be  al- 
lotted to  each  Child,  till  all  are  exhaufted. 

Indeed,  in  the  prcfent  Cafe,  the  Matter  is  not  left  to  Conjeclure, 
but  is  clearlv  exprefled  in  the  Marriage-contracl  17:12,  which  your 
Lordthips  will  perceive  ellahliihes  two  I'ropofitions,  imo,  That  the 
Children  are  ablblutely  entitled  to  the  ivbole  Conqueit.  zdOy  That 
it  is  fpecially  directed  to  be  -wholly  divided  amon^  them. 

The  Conlequence  is  not  remote.  Marjory  and  Katharine  are  in- 
titled  to  have  the  tchote  Conquert  Jii'iJeJ  betixccn  them.  Marjory 
has  already  got  \\ct  Part,  and  is  fuppoled  now  to  be  totally  exclu- 
ded :  Thcrefoie  the  other  Part  wh'ch  remains,  and  is  required  Co 
y}/^7  the  Obligation,  or  render  the  lyiwUon  covipteat ,  muit  necefl'a- 
rily  belong  to  the  Memorialill,  and  as  the  Share  allotted  to  Marjory, 
„"l'j^,'^  jH  and  difcharged  by  her,  has  already  been  Ihown  tu  have  actually 
that  rcmair.i  been  not  a  Half  but  10,000  Mcrks,  the  Refidue,  that  remains 
of  the  luholc  Frovifions  or  Subjecls,  folemnly  covenanted  to  be  ho- 
nelUy  droided  bct-.veen  them,  after  this  Sum  is  deduifled,  is  that  per- 
taining to  the  Mcmorialill. 

The  Petitioner,  therefore,  or  Southdun's  Heirs-general,  inftead  of 
being  intitled  to  hold  any  Part  of  thefe  SubjecTis,  or  to  reUrict  the 
Memorial! (t,  are  themlllves  bound,  as  repreienting  Soufhdun,  to 
make  them  all  good  to  her,  and  they  cannot  wich-hoki  or  refute 
Implement  of  the  lead  I'ratlion,  which  Southdun  obliged  himliiif 
to  pay  or  perform  to  them. 

The  Petitioner  conhders  the  Matter  in  another  Light,  and  the 
Sum  of  his  Argument  amounts  to  this,  "  That  Sc/uthdun  was  De- 
"  bitor  to  his  Children  in  the  Conqueft  and  others  provided  to 
"  them. — That  Mrs.  Marjory's  Share  extended  to  a  Half  of  thofc 
"  Frovifions. — That  her  Acceptance  of  io,coo  Merks  at  her  own 
"  Marriage,  ai  /v/-  Share  of  the  CoiujueJ},  was  equivalent  to  a  Dif- 
"  charge  of  that  Half. — That,  as  a  Dilcliargc  of  a  Debt,  granted  by 
"  a  Creiitor,  o|)erates  a  Liberation  in  favour  of  the  Debitor,  South- 
"  dun  was.  thereby  difcharged  of  that  Half: — That  fuch  Difcharge 
"  or  Renunciation  is  equivalent  to,  or  implies  an  Alfignatwn, — 
"  and  theretore,  tU.ix  Southdun's  1  leirs-gcneral  in  her  Right  are  in- 
"  tilled  to  liolil  that  Half,  and  that  the  Memorialill's  Share  mult 
"   be  reilrirled  to  the  other  Hall." 

But  it  will  not  bedilHcuIt.  on  dilfecling  the  Argument,  to  Ihow 
it  is  fallaciouj  ahuull  in  every  P.vrticul.ir. 

The 


Pfiilioncr'i 
Ar£u:iiciit. 
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The  firfl  Propofitlbn  the  Merhonalifl:  "has  60  oecafion  't&  dif-  Anfwer. 
pute,  on  the  contrary,  it  is  the  Fundamental  on  which  her  own 
Claim  is  founded,  that  Southdun  was  Debitor  to  his  Children,  or 
the  llRie  of  the  fecond  Marriage  in  the  Provilions  of  Conqueft,  and 
of  10  000  Merks  made  for  them ;  and  it  has  already  been  Ihown, 
that  betiveen  them  they  were  legally  and  ftridly  intitled  to  every 
Farthing  co'uenanted  for  theitt. 

But  the  fecond  Propofition  is  clearly  erroneous  ;  and  it  hjis  al- 
ready been  fliewn,  that  Mrs.  Marjory's  Share  did  not  extend  to  a; 
Half:  She  was  indeed  intitled  to  a  Share,  but  that  Share  was  inde- . 
terminate,  and  depended  on  the  Pleafure  of  thofc  who  fhould  dif-i; 
tribute  the  Snbjeds-bet ween  them.  Confequently  5'd?</^^a;/  was  not 
Debitor  to  her  in  a  Half;  for,  if  flie  had  been  Creditor  to  that  Ex- 
tent, ftie  could  have  made  it  efFedlual  at  Law,  yet  it  will  not  be 
pretended,  that,  if  fhe  had  brought  her  Adion,  fhe  could  have 
obtained  a  Decree  againft  her  Father/or  the  Half,  either  in  1748,- 
or  at  any  other  Time :  His  Anfwer  would  have  been  good,  that 
hei'  Claim  was  indefinite,  and  that  flie  could  no  rhore  demand  a 
Half  than  a  Sixth,  or  any  other  Proportion. 

The  next  Propofition,  therefore,  is  equally  erroneous,  that  her 
Acceptance  of  the  Portion  of  f  0,000  Merks,  given  v?ith  her  in  1 748,,' 
as  her  Share  of  the  Conqueft,  was  equal  to  a'  Difcharge  of  the  Half.v 
It  might  perhaps  be  equi'vaknt  to  an  Acquittance  of  her  Share, 
viz.  that  which  was  or  Ihould  become  competent  to  hei*,  and^  we 
ftwll  fuppofe  in  the  Argument  it  was,  but  it  c6uld  never  go  beyond 
that. 

Therefore;  however  the  Propofition  immediately  following,  may 
fafely  be  admitted,  that  a  Difcharge  of  a  Debt  operates  in  favour 
of  the  Debitor,  yet  the  Difcharge  or  Renunciation  here  fuppofed 
to  have  been  gvanced,  can  never  extend  to  a  Half,  becaufe  a  Dis- 
charge can  never  operate  a  Liberation  for  more  than  th&  Debt  dif— 
charged,^\C\<:\\  here  was  not  allalf.  Mrs.  Marjory*s  Renunciati  on. 
could  go  no  further  than  A^r  S^ar^  ;  and,  as  fA/j  was  expreily  de- 
clared in  the  Marriage-oontrad:  or  Deed  itfelf,  containing  the  fup- 
pofed Difcharge,  to  be  10,000  Merks,  the  Renunciation  then  made 
could  not  discharge  Southdun  of  more  tha.n.  fhat^  precife  Swn,  theui 
allotted  to  her  for  her  Share  ;  and,  of  courfe,  if  an  Affignment' 
fliould  be  underftood' to  be  impHed  on  the  Occafiori,  it  could  not 
uan&fcr  to  H'greatei^  Extent,  particularly  to  the  Prejudice  of  the  o- 

G>  ther' 
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ther  Obligation  under  which  he  lay  to  the  Memorialift,  and  the 
Share  or  Right  competent  to  her. 

Put  ihe  Cafe  of  two  reijlipulandi  of  50,000  Merks,  of  whom  each 
is  intitled  agcre  in  folulum,   but   that  one  of  them  receives  Payment 
of,  and  grants  a  Dilcharge  for.  10,000  Mcrks,  declared  either  in  his 
own  Name,  or  in  that  of  the  Debitor,  to  be  bis  Share  of  the    Mo- 
ney :  Is  it  podible  to  maintain,  that  the  Debitor  could  found,  on 
ibat    Difcharge,  a    Refufal    of  paying    the   full  Bulancc  of  40,000 
Merks  to  the  other,  on  being  fued  for  it'     The  Terms  of  his  own 
Difcharge,  afcertaining  precifely    the    Sum    paid    by    him,  would 
there  meet  him.     Yet  the  Cafe  of  a    Father,  who  is  bound  by  eve- 
ry Tie  to  act  optima  JiJe  in  all  Matters  towards    his  own  Ilfue,  is 
much  llrongcr. 
Petitioner's         Indeed,  the  Petitioner,  aware  that  his  Argument,  on   being  at- 
iicon'fiftfnt     tentively  canvalVcd,  would  ilirecliy  be   difcovcrcd  not  to  conclude, 
with  iifeir.      was  greatly  embarafled  to  keep  at  one  with  himfelf,  and  he  argued 
in  a  ISlanner  which  was  not  perfectly  conhllent:  One  while  he  was 
for  having  &«//Wm«  confidcred  as  a  Debitor  making  Payment,  and 
taking  a  Difcharge  of  a  Debt  lie  owed  to  Mrs.  Marjory  m  a  Half ; 
at  another  Time,  he  did  not  incline  to  confuler  him  in  that  Charac- 
ter,  but  would  have  your  Lordlhips  view  him  in  one  very  different, 
in   the    Light  of  a  Piirchaj'er   making  a  Bargain,  tanquam  qutlibet, 
with    his    Daughter  for  her  Share  of  the   Conquell  ;  and  therefore 
he    infilled,  that   SouthJiin  did    tliercby  acquire    Right  to   the   one 
Half,  which  wab  dill    atlirnicd    or    taken    for  granted    to  be  iicr 
Share. 
Rcnimciation       Jn  this  Vicw  it  was  flatcd,  that  SouthJiin  diil  not  mean,  in  1748, 
^on'^w  Ih       to    make  a  Divllion  between  his  Daughters,  and    that,  if  he    had 
Marjory,  fiJ  tpulv  iutciuled  to  do  fo,    hc  could  not  doit  for  want  of  Power,  as 
byihci'ci.-    jjj^  Power  of  Divifion  was  cxjirelly   lodged  in  him,  to  be  cxercifcd 
ply  an  Mfign-  witi)  Confcnt  of  his  Wife,  and,  fiiling  (iich  Dilbibution,   in  the  next 
mentor         of  KiH  :  Therefore  it  was  laid,  that  he  meant  only  to  give  a  Sum 
onu'rMiirc    Of  Confidcration,  by  Way    oi  Vv\mc  or  Purchafe-moncy,  for  a  Right 
toSuuibJuii.  tj,  ijgr  Share,  vN'hich  was  thence  inferrcil  to  accrelce  and  belong  to 

him  and  his  Heirs  what(bevcr. 
AnUcr.  The  Memorialill  is  little  anxious  in  which  of  thefe  Liglits  your 

Lor<llliips    Ihall  conli<lcr  the  Matter,  whether    you   Ihal!  tliink  tli,it 
Soiilhilun  \y.\<\    die    Power  of  Divifion,  and    intended  to  cxercife  it, 
or  lliall  be  ol  the  contrary  Opinion,  bccaufc  Ihe  is  humbly  hope- 
ful, 


[  "  ] 

'ul,  that  tlie  Petitioner  cannot  be  benefited   on  the  one  more  than 
:he  other  Suppofition. 

At  the  fame  time,  (he  does  humbly  incline  to  think,  that  a  Di- 
ilribution  was  both  made,  and  intended  to  be  made,  on  the  Occa- 
Son,  and  that  the  Power  vefted  in  Southdun  was  properly  exercifed 
jy  him.  It  is  true,  the  Marriage-contradl  1722  fays,  that  theDi- 
vifion  fhall  be  made  by  the  Father,  with  Confent  of  the  Mother,  but 
it  does  not  thence  follow,  that  a  formal  Deed,  figned  by  both  Pa- 
rents, the  Mother  as  well  as  the  Father,  narrating  their  Intention 
af  exerciling  the  Power  vefted  in  them,  and  proceeding  to  make  a 
Divifion,  was  neceffary  to  validate  it.  The  Memorialift:  has  not 
aeen  able  to  difcover  any  Precedent  fettling  the  Manner  and  Form 
,n  which  fuch  Power  muft  be  exercifed,  or  the  Wife  muft  fignify 
:\er  Confent.  Thus  much,  however,  feems  certain,  that  Law  has 
lot  faid,  Writ  is  neceffary,  and  nothing  hindered  her  and  her  Huf- 
aand  from  fettling  the  Matter /)nW/^/)/ between  themfelves.  Mrs. 
Marjory^s  Marriage  proceeded  with  the  Confent  of  all  Parties,  and 
ler  Mother  was  not  only  alive  in  1748,  the  Date  of  the  Contradt, 
but  prejent  at  the  Celebration  of  the  Nuptials.  It  is  true,  fhe  does 
not  fign  the  Contract,  but  the  Memorialift  does  humbly  deny  her 
Signature  was  neceffary,  in  thefe  Circumftances,  to  fupport  the  Di- 
vifion :  The  A(5l  of  Divifion  was  exprefly  appointed  to  be  made  by 
Sonthdun  alone,  and  flie  was  only  required  to  confent.  Now,  Con- 
fent is  not  like  an  Obligation  or  a  Difpofition,  but  is  a  thing  which 
may  be  fignified  any-how,  rebus  ipfs  i^'fadis,  even  nvtu,  <^'  qui 
facet  merely,  is  often  held  thereby  to  give  it  :  A  Wife  adls  by  her 
Hufband,  he  is  her  Curator,  he  gives  Confent  for  her,  and  his 
Confent  often  implies  hers.  This  muft  efpecially  hold  in  Cafes  like 
the  prefent,  in  which  a  Marriage  was  deliberately  entered  into, 
with  the  Approbation  of  Friends  on  both  Sides  :  There  the  Con- 
fent of  all  Parties  being  given  to  the  Marriage  itfelf,  which  is  the 
principal  Point,  is  juftly  underftood  alfo  to  extend  to  the  fubordi- 
nate  Matters  that  pafs  on  the  Occafion,  particularly  to  that  which 
is  of  all  the  moft  capital,  to  wit,  the  Contrafl:  concluded  between 
the  Bride  and  Bridegroom  ;  and  your  Lordlhips  have  found,  that 
Marriage-covenants,  null  in  themfelves,  are  effedually  homolo- 
gated by  Marriage  adually  following  upon  them,  ac  leaft,  quoad 
all  Parties  who  confent  to  it.  Mrs.  Sinclair  of  Sojithclun  approved 
of,  and  gave  her  Confent  to  the  Marriage,  and  was  actually  a 
Party  prefent  at  its  Solemnization  when  the  Contrad  was  figned  r 

So 
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So  her  Confent  may  fairly  be  prefumeci  to  have  been  thereby  given 
to  the  Di/Iributijn  then  made;  and  a^  it  will  not  be  pretended  ijjc 
did  not  know  of  the  Partition  or  Share  given  witii  IVIrs.  Marjory, 
her  Svibliription  was  not  necelfary,  but  the  Confent,  folemnly  fig- 
nilied  by  her,  in  the  Manner  and  on  the  Occafion  aforeliiid,  was 
all  which  could  be  intended  or  required  by  the  Claufe  infert  iu 
the  Contract  1722,  and  that  was  an  ample  Jlomolo^afion  of  the  Ex- 
crcij'c  which  Soulhdiin  hatl  made  of  his  I'ower,  as  well  as  a  ilrong 
Declaration,  rebus  ipfts  ftjiulis,  of  her  Coujhit  to  the  Divifion  then 
made. 

Ikit  if  it  fliould  be  fuppofed,  that  tlic  Mother's  Confent  was  re- 
quired to  be  fignified  in  fomc  other  Manner,  ilill  the  Petitioner 
would  not  be  benefited  by  the  Suppofition,  becaufe  it  \\-as,  at  leaft, 
a  Divifion  made  by  SouthJiai  ;  his  Senic  of  the  Matter  is  fuflicient- 
ly  apparent,  he  held  and  took  it  tor  a  DiUribution,  anil  as  it  would 
have  been  good  againll  hnnj'elf\  fo  his  Heirs  are  bound  by  his  Al% 
and  they  cannot  be  allowed  to  impeach  it. 

The  Confequencc  is,  that  if  a  Divifion  was  actually  made,  and 
a  Share  alhgned  to  Mrs.  Marjory,  conjijlmg  of  io,oco  Merks,  the 
other  Share,  confiUing  of  the  Uemainder,  mult  necellarily  belong 
to  the  Memoriali(\. 

Indeed,  the  Petitioner's  Suppofition  is  extremely  vrAmt,  and  it 
cannot  be  prefumed  that  S'juthJun  meant  to  purchafe  from  his 
Daughter,  or  acpiire  a  Rii^ht  to  her  Share.  It  was  well  obferved,. 
that  aCliu  ageniium  non  opevantur  ultra  intentionem  coruni,  antl  the 
Litention  had  on  theprefent  Occafion  is  extremely  obvious  from  the 
Words  of  the  Marriage  contract  1748:  It  is  not  there  laiti,  that  Sout/j- 
dun  intcndcil  to  make  any  Purchaie  or  Acquifitionfrom  her,  but  his 
only  intention  was,  to  toehcr  his  Daughter,  and  allott  her  her  Share 
of  the  Conqucjl.  That  Intention  is  not  left  to  be  gathered  from 
i'refumptions  or  Conjectine,  but  is  exprrjly  mentioned  in  the 
Deed  itleif ;  and  as  one  Share  necclliirily  implies  at  lea  It /;«(?/ /(?rr 
Share  and  Diiijion,  Southdun's  Intention  could  only  be  to  dijinbutc 
or  divide,  not  to  purchafe  or  acquire  :  Nor  wilT  your  Lordihips 
{Irctch  the  Words  beyond  their  own  plain  and  obvious  Meaning, 
as  well  as  the  Senle  and  Umierllanding  which  the  Paties  appear 
and  profefs  to  have  had  at  the  Tune. 

If  Southdun  had  Intended  to  make  a  Bargain  witli  his  Daughter, 
ftjmc  I  lint  would  have  been  given  of  it  in  tiiCiNarrativc  of  the  Deed; 
nhe  Treaty  propoicil  between  them  would  have  been  mentioned  ;  it 

would 
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would  have  been  noticed  that  they  were  different  Parties  and  fome 
proper  Words  would  have  been  uled,  that  might  have  been  effec- 
tual for  transferring  her  Right  to  him,  fuch  as,  that  "  In  con- 
''  fideration  of  the  10,000  Merks  given  with  her,  (he  did  truly 
fell,  affign,  transfer,  and  difpone,  from  herfelf  and  her  Heirs 
•'  to  and  m  favour  of  her  Father  and  his  Heirs,  all  Right  and  In- 
..  tereft  fhe  had,  or  might  have,  to  any  Part  or  Share  of  the  Con- 

quelt,  but  no  fuch  Thing  occurs. 
^  Indeed,  an  Acquifition  or  Bargain,  fuch  as  that  here  fuppofed 
is  extremely  uncommon,  and  cannot  be  prefumed  in  any  Cafe  - 
For,  into  what  would  fuch  Purchafe  refolve  ?  Into  the  Acquifition 
of  a  Power  made  by  a  Father  to  do  Injujltce  to  his  own  Children,  or 
to  difappoint  them  of /«// Implement  of  the  Provifions  fblemnly 
co-uenantedjov  them  by  their  Mother  and  Friends  at  her  Marriage. 
That  IS  a  Power  whigh  a  Father  can  in  no  Cafe  be  prefumed  either 
to  mean  or  to  wilh  to  acquire  ;  and  the  known  Charader  of  South- 
^.«  with  every  C.rcumftance  appearing  in  the  Tranfadion,  au- 
thonfes  rejedmg  the  Suppofition  in  the  prefent 

His  Intention  is  not  only  expreffed  m  terminis  in  the  Mar- 
riage-contrac-t  1748,  but  it  is  alfo  confirmed  by  the  Tenor  of 
the  fubfequent  Deed,  to  wir,  the  Bond  above  mentioned,  which 
he  executed  in  1757,  that  he  intended  not  to  purchafe  or  Acquire 
but  only  to  divide  and  allot  a  Share  to  Mrs.  Marjory  .-  From  S 
Bond  It  appears,  the  10,000  Merks  was  given  in  174^  not 
as  the  ^.^./.  which  he  intended  for  her  in  all  Events,  bf 'only 
as  the  Share  which  he  defigned  for  her  in  one  particular  C^cl  ^J 
in  the  Event  of  his  having  Heirs-^„a/e.  In  1748  his  fecond  Ma?' 
nage  was  fubfifting,  and  he  had  the  Hopes  of  Mai  -iflue  as  we 
as  of  augmenting  the  Conqueft.     Therefore,   the  Sha  e  lie  tn.l 

S  th^ad  no  s"'  '"  f'l  'Y  ''^''''^^  --  '■^^^'-'  -  he- 
increaled  by  «^w  Acquifitions,  he  made  the  Deed  17  cy  bv  which 
he  augmented  her  Portion.  The  Confequence  is,  thaJ'  inLa  I  of 
diafe'r'om  hr-^"'^  Mrs  M..,..,  altoglher,  or'to  m'akf  fpu; 
of  Conrft  ';;"  ^;^^  f  ^^  ^-g^^  ^-^  I^^-^ft  in  the  Piovifioa 

(lances   at  fh.T  Z      '  ^°P"  ^"^  Profpeds,  as  well  as  Circum- 

fC  befi  ef  n^Sn^herTh;'^"^'"^^^    t'  ^^^"^^^^'^  "^^■--' 
^e.K.ht  of  SuccS^^Jrr.:^- ^--%  -;;;^es  - 

^  Exception^ 
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Exception,  either  of  thore  conqueft  during  his  fecoud  Mzvna^e, 
or  of  any  others,  in  conlcqucnce  of  miy  Settlement  vuuk  or  to  be 
made  in  her  favour,  which  is  ablblutcly  incompatible  with  the 
Idea  of  his  then  intending,  in    1748,  to  acquire  from  her. 

The  Memorialill  does  therefore  humbly  hold  it,  that  Southdun 
meant  to  make,  not  a  I'urchafc,  but  a  Dilliibution  ;    and  that  a  Di- 
vihon  was  actually  made  m  i  748,  of  which  the  Confequencc  is  ad- 
mitted bv  the  Tetirioners  to  be  decifive  in  her  f.wour. 
Ths  Mfmorl-       But  ifthc  contrary  Ihould  be  luppofcd,  and  it  Ihould  be  thought 
al.ll's  Claim    ^j^^^  SouthJuH  had  uo  Power  to  make  a  Dlvilion,  or  that  he  did  not 
ri'r"ft!-.a    properly  exercil'e  that  Power,  but  that  he  truly  intended  to  -uvy/^rr, 
ei,  fvenon     ^nd  iMrs.  Maijotr  meant  to  tmtis/cr   to  him    her  Right  in  the  C.on- 
ihc  Suppof.-  -^^  ^,^^.  Memorialill  docs  ftill  beg  leave  to  deny  the  Confeiiucnce, 

Sou,i.du'«        that  her  Share  would  fall  on  that  account  to  futicr  any  Rcrtndion  ; 
mraiu  to  ac-  13^.^.3^(2  ilie  Powcr  of  Divifion,  whicii  is  veftcd  m  two  ot  the  next  , 
^oX     of  Kin  on  both  Sides,  may  ilill  be  exercifed  by  them    and  the  ut- 
tcndcd  .0        ^^^^i  ^,,l^i^l^  SoutbJun  could  pollibly  acquire,  or  Mrs.  Mirjoiy  could 
hraR-rht.o  convey  to  him  by   the  Renunciation  or  Alhgnment,  would  be  the 
her  Mure.       ^/j^r/ which  /Jjouhl  acliuUy  be  allotted  her  by  them,  and  he  could 
not   exclude  the    Memorialill   from    that    Part    which   ihould    be 
thought  proper  to  be  bellowed  on  her.     If  the  Friends  lliould  al- 
frrn  ?o  Ml-.  Marjory  no  more  than  2000  Merks,  it  is  not  believed 
the  Petitioner  would  then  hold  his  prefcnt  Language,  but  he  would 
infill  that   Southduns  Heirs   whatfoever  were   int. tied,    m  fettling 
Accounts,  to   Credit  for  the  lo.coo  Merks   actually   paid    and  he 
would  not  then  infill  that  he  made  a  Purchafe,  or  acquired  a  Right 
to  «ow;o'-rthan  Mrs.  Marjory's  Share. 

Indeed  the  Memorialill  does  humblv  maintain,  that,  m  every 
SuiM^ofition  which  can  be  made,  even  if  it  ihould  be  luppoled  that 
a  l^ivilion  neither  had  been,  nor  could  ever  be  made,  her  Siiarc 
could  not  be  reilnaed  to  a  Half,  and  the  Benefit  of  Mrs.  Marjorys. 
Renunciation  would  accrclce,  not  to  Southdun,  but  to  the  Memori- 
alill Ry  Southduns  Marriage-contraa  1722,  the  irhole  C.onquelt 
was  ipecially  provided  to  be  dWK\i:i.\  amouy^  the  Children ;  and  there- 
fore as  they  were  mtitlcd  to  every  Particle  ot  which  it  conlilled, 
any  thin-  which  was  withdield  from  one  of  tiiem,  behoved  nc- 
ccn-irily  to  go  to  the  rell,  who  would  of  conlcqucnce  reap  all  the 
Beneht  of  the  Inequa'.itv  or  Rerunciation  of  ihit  Individual. 

With  rclpea  to  the  I.egitim,  the  Petitioner  did  not  dilpute  that 
f.,Ji  would  be  the  Cale,  and  11  uas  admicad,  that  a  D.khaige  m 
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SatisfaSIion,  granted  by  one  or  more  Children,  did  not  operate  a 
Transfer  of  their  Bairn  Part  in  favour  of  their  Father  and  his 
Heir  or  Executor,  but  the  Benefit  of  it  accrefced  to  the  other  Chil- 
dren remaining  unforisfamiiiated  at  his  Death,  and  its  only  Effedl 
was  to  make  the  Renouncers  be  held  not  to  be  in  Exiftence.  Buc 
he  endeavoured  to  make  a  Diftincflion  between  the  Legitim  and  a 
Provifion  fuch  as  this,  and  infifted  that  an  Argument  could  not  be 
brought  from  the  one  to  the  other.  It  was  faid  the  Legitim  was 
not  a  Del)t  upon  the  Father,  but  a  Right  of  Divifton,  v/hich  took 
place  only  at  a  particular  Time,  to  wit,  the  Death  of  the  Father  ; 
and  therefore  that  no  Child,  who  did  not  then  exift  intra  familiam, 
was  intitled  to  claim  a  Share;  whereas  a  Provifion  of  Conquefl 
gave  each  Child  a  jus  crediti,  of  which  he  could  not  be  deprived. 
It  is  not  however  thought  there  is  any  folid  Difference  between  the 
two  Cafes  that  can  influence  the  prefent  Qiieflion. 

Ic  is  true,  a  Father  can  diminilh  the  Legitim  by  Alienations,  but 
that  is  equally  true  of  a  Provifion  of  ConquelT; ;  he  is  the  Fiar  of 
his  own  Property,  and  has  the  free  Adminiftration  of  it  ;  he  is 
not  obliged  to  acquire ;  the  Subjedls  acquired  by  him  he  can  alien, 
and  the  Conquefl:  is  chargeable  for  his  Debts.  In  both  Cafes  too, 
his  Power  is  liinited  to  a  certain  Extent ;  it  is  not  by  Teflament  on- 
ly, or  by  Deeds  done  on  Death-bed,  that  a  Father  is  reftrained 
from  difappointlng  the  Legitim ;  any  h€t,  purpofely  made  in  that 
Viev/  alone,  is  not  fuftained  againft  it ;  and  it  does  not  feem  that 
his  Power  is  more  reftrided  over  the  Conqueft,  becaufe  it  is  only 
fraudulent  Deeds,  purpofely  done  for  difappointlng  the  Provifion, 
that  he  is  difabled  from  making.  And  the  Mcmorlalifi:  cannot  en- 
tirely agree,  that  the  Legitim  does  not  conftitute  a  Debt  upon  the 
Father.  In  one  Senfe  this  is  true  ;  but  it  is  equally  true  of  the 
Conqueft,  and  both  are  confidered  in  that  Light  by  the  Lawyers  : 
A  Child  is  underllood  to  have  a  Right  to  its  Legitim  as  much  as  to 
its  Share  of  Conqueft,  of  which  it  cannot  be  deprived  without 
fome  A(El  of  its  oivn  ;  and  ir  is  not  the  jus,  but  the  Subje^s  over 
which  it  extends,  to  which  the  Father's  Power  reaches.  If  the 
Legitim  is  a  Share  of  xht  free  Gear  only,  that  is  alf  true  of  the 
Conqueft,  which  is  always  underftood,  deduBis  debitis,  and  in  the 
prefent  Cafe  is  exprefly  declared  fo  to  be.  The  one  too,  as  much 
as  the  other,  is  a  Right  of  Divifion  ;  for  in  both  Cafes  it  is  concur- 
Ju  only  quod  faciunt  partes  ;  and  it  will  not  be  pretended  that  a 
Child,  who  dies  before  the  Time  at  which  the  Right  to  the  Con- 
quell 


qucft  becomes  complete,  has  any  Claim  to  a  Sliare  of  it  mor. 
than  a  Child  has  to  a  Z..j;W,;;  on  predcccafing  its  Father,  'in  the 
Leg.nm  the  Ch.klren  fucceed  all  equally,  io  do  they  in  the  Con! 
quell,  unlefs  a  D.v.fion  .s  ;idaally  made;  and  as  the  Leijitim  is 
taken  up  in  the  Way  of  SucccfTion  by  Confirmation,  ih  Conaueft 
if  Its  Subjcds  are  moveable,  is  taken  up  in  the  lame  W^av  or  if 
they  are  heritable,  they  are  taken  up  by  Service,  and  the'Perlons 
.0  ferved  repreleut  ihc\)dvmct  fuo  or Jmc,  qua  Hars  of  rroviCwn 

TlK-rc   appears  therefore  to  be  a  pcrfed  Similarity  between  'the 
.eg.tim  and  a  1  rov,f,on  of  Conquell  ;  and  it  does  not  occur  why 
I  aronger  or  d.tlerent  tirecl  ihould  be  given  to  a  Renunciation  of 
he  cowocntional  than  of  the    legal  Piovifion.      Where  Parties   do 
lot  fettle  their  own  Interefts   and  thofe  of  their  Children     bv  i 
^enant  purpofely  concluded  before  Marriage,  there  the  I  aw    fhn 
plying  the  Omifiion,    makes  a  Contraft   for  them,  and'th^y  afe 
juaiy  prelumed  xo  Jhpulate,  as  well  as  to  reft  themlelves  content- 
ed v^•lth,  the  Articles  or  Pr<nuf,ons  which  it  makes  for  them  •   -.,  d 
if  a  Renunciation  made  by  a  C:hild  in  the  one  Cafe  operates  in'  fa- 
your  of  therelt  of  the  Children,  why  ought  it  not  llfo  to   io  fl 
in  the  other  :     In  the  one  Cale  it  is  only  prejuwed  to  be  ftipulated 
in  the  other  it  is  actually  coi-enautcd,   that   the  ii'hok   f,ce  Gear  nr 
Conqueft  Ihall  abfolutely    be  divided  a^noug  them  :    Can  the  Righ 
of  the  Children  be  lenouflv    maintained  to    be  ,cr.;^.,- on   the  A/// 
Suppofirion  than  on  the  fuft  ?  •' 

If  I^lrs.  Marjory  had  died  without  Ifluc  before  her  Mother,   it  is 
perfeclly   clear  that  her  Renunciation   could  not  Jiave  opeiated  in 
avour   of  &«//.;.„    but  the  Memorialift,  or  any   other   Clhild.e. 
tha    ex.iled,  would  alone  have  been  intitled  to  the\r/W.  Conquell 
.Southdnn^o^,V\   have  carried  nothing  in  confec,uencc  of  Mrs.  yUu;' 
j^sDi  charge     or  even  Conveyance,  becaufc   Ihe   had  no  Right 
which    Ihe  could  transfer      and  this   is    piccifely  what  happcns'i 
he  Cal^  of  the  Legituiu     Ilcr  Dilcharge,  therefore,    or  Rinuncia- 
tion,  did   noto;/^/«^//y  operate   in  fivour  of  &«//-,/»„    but  in   fa- 
vour of  the  Memonahft;  and  if  fo,  it   is  not  ealy  to  fee  in  wh  c 
\Vay  It  could  come  ajtcr^^nrds  to  alter  its  Ope>at,on,  or  to  import 
a  Iramjcr  m  h.s  favour    of  a  thing  which  Ihe  had  n^t  in  her,  and 
could  nor  convey  at  the  lime.  ' 

Suppofe  the  Conqi.eft  had  happened  wholly  to  confift  of  Move- 
ables and  that  by  C:ovc,iant.  the  Children  had  expreily  been  pro- 
xi.d«d  a^uon^  than  to  a  ihird  of  ,hcjree  Gear,  if  there  fhould  be  a 
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Relidl,  arid  to  a  Half,  if  there  fhould  be  none,  divlfible  in  Man- 
ner mentioned  in  this  Contradt  1722  ;  the  Memorialift  would  alii, 
Whether  Southdun  in  that  Cafe  would  have  had  Right  to  Mrs.  Mar- 
jory's Share,  or  if  the  Third  or  Half  of  the  free  Gear,  (whichever 
fhould  have  happened  to  be  due,)  would  have  gone  all  to  the  other 
Children  I  certainly  it  would  have  accrefced  to  them  ;  yet  this  is  the 
very  Cafe  in  hand,  expreffed  only  in  different  Words,  and  applied 
to  a  Proviiion  precifely  equal  to  the  Legitim  ;  for  what  is  it  that 
the  Memorialift  and  her  Sifter  were  provided  to,  but  theyr^^  Gear  ? 
And  it  can  hardly  be  thought,  that,  in  Cafes  exacflly  the  fame, 
fuch  different  Confequences  could  be  produced,  merely  becaufe  ,in 
the  one  Cafe,  the  Articles  or  Provifions  were  reduced  into  Writing, 
and  in  the  other,  the  Parties  knew  there  was  no  occafion  for  ufing 
that  Solemnity. 

Indeed,  even  in  Cafes  where  the  Father  can  ftriflly  be  faid  to  be 
Debitor,  the  Renunciation  of  the  Creditor  does  not  operate  in  his 
favour,  but  in  favour  of  the  Children.  Suppofe  a  Wife,  provided 
by  her  Marriage-contradl  to  a  Provifion  out  of  the  heritable  Eftate 
of  her  Hvifband,  renounces  her  Right  to  a  Share  of  his  Move- 
ables, and  perhaps  to  all  flie  can  claim  anyways  through  his 
Death  :  Her  Renunciation,  which  is  certainly  a  Bargain,  implies 
a  Transfer  to  her  Hufband  of  her  Third,  at  leaf  as  7mich  as  Mrs. 
Marjory's  Renunciation  could  in  the  prefent  Cafe;  and,  as  the  Pro- 
vifion fuppofed  to  be  given  her  is  not  out  of  his  Moveables  but 
out  of  his  Heritage,  it  ought,  if  any,  to  veft  him  in  her  Right  to 
her  full  Share  of  the  Moveables  ;  yet  the  contrary  is  fettled,  and 
fb  it  was  folemnly  adjudged  in  1726,  in  the  noted  Cafe  of  Nisbet 
of  Dirleton,  affirmed  in  the  laft  Refort,  as  well  as  in  many  o- 
thers. 

The  Cafe  of  Allardice  and  Smart,  quoted  for  the  Petitioner, 
alfo  faid  to  have  been  affirmed  in  the  laft  Refort  in  1721,  can  have 
no  Influence  on  the  prefent  :  For,  i;;;o,  In  that  Cafe  the  Con- 
queft  made  confifted  entirely  of  Moveables,  and  the  Father  had 
no  Poix'er  of  Divifon,  but  it  was  a  Point  fxed  by  your  Lord- 
Ihips,  and  the  Interlocutor  was  affirmed  on  the  Appeal,  "  That  the 

three  Children  of  the  firft  Marriage  had  an  ^^z/a/ Intereft  in  the 

Provifions  contained  in  their  Mother's  Contracft  of  Marriage:" 
A  Propofition  decifive  againft  the  Son  of  the  firft  Marriage,  infiUing 
for  more  than  a  Third  of  the  Conqueft  made  during  its  Subfiftencc?, 
as  that  was  all  to  which  he  was  found  in  any  Cafe  or  Event  intitled, 
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and   his  Right  was  fuftained  to  that  Extent  ;  nor  could  it  enlarge 
his   Claim,   nJjuJged  to  be  'bus  limited,  that  his  two  Sillers  did  both 
incline    to  dilcharge  their  Father  tor  Icj's  than  the  Thiy<l,  to  ivhich 
they  were  refpcclively  found  intitled. — ido,  In  that  Caie   there  was 
a  folemn  TranfaClion  deliberately   made  with  both   Dauglitcrs  at 
their    Marriages,  antl    in  tlie  mofl   formal  and  extaijive    Manner 
they    difcharged    their    Father    of    all    they    could    anyways  alk 
or    crave    through  his     or   their    Mother's     Death,   or    Marriage- 
contract.      3//5,  Thefe  Tranfaclions  were  made  long  after  the  Dillb- 
lution    of  the  firll    Marriage,  at  ivhich  Time  it  was  provided,  that 
the  Extent  of  the  Conqueil  Ihould  be  alcertained,  and  the  Right  of 
fflf/j  of  the  Children  became   clifitiite  ;  therefore    the  Dilcharge /^«i 
granted  was  prcciiely  like  that  of  the  Lcgitim,  given  bv  one  Child 
in  the  Cafe  o(  CLui.I  HenJerfon's  Children,  (mentioned  by  the  Peti- 
tioner,) after  the  Father  was  ikaJ,  the  F'xtent  of  the  Legitim  was 
beeome  determinate,  and  the  Right  o(  that  Child,  rendered  ^.vtv/ and 
independent,    could  not  cither  allecl  or  be  alTecled  by  thole  of  the  o- 
thcr  Children.    4/0,  The   Son  of  the  hrll  Marriage  had  himfclt  got 
a  very  large    Provilion,  greatly  exceeding    that  to   which  he   was 
intitled    by  his    Mother's  Contracft ;  and  it  is  believed  he  had  alfo 
given  a  Dilcharge,  or  at  Icall  his  Acceptance  was   declared  to  im- 
ply one :  At  any  rate,   his  Sifters  were  alive  at  tlie  Time  he  enter- 
ed his  Claim,  wliich  was  after  his  Father's  Death,  and  they  did  not 
make  any  further  Demands  ;  but  the  Queftion  was  Iblely  between 
the  eldell  Son   of  the  lirll  Marriage,   already  amply  provided,   and 
and  the  Widow  and  nine  infant  Children  of  the   lecond,   left  with 
indilVcrent   Provifions  made    for  them  by  their  Mother's  Contra(5>, 
•who  brought  a  confidcrable  Tocher,  which  yet  the  cidcit  Son  of  the 
full  Marriage  wanted  to  cut  down  ;   but  as  it  was  ailjndgoil   that  a 
Father   was  not  reftrained,   notwithUanding  a    firll.  Marriagc-con- 
tradt,  from  making  rational  Provifions  for  a  lecond  Wife  and  lur 
Children,  and  that   the  Provifions  there  made  were  no  more  than 
rational,  fo  they  were  moll  jullly  fullaincd,    in  competition    with 
the  Son  of  the  fuft  Marriage. 

This  C.ifc  therefore  docs  not  touch  the  prefent.  Indeed,  it  was 
llrongly  urgc<l  in  the  others  already  mentioned,  of  Nisbct  o(  Dirle- 
ton  and  Claud  llcndcrfon^  Children,  which  were  long  poflerior  to  it  ; 
yet  your  Lordihips  did  not  think  it  ruled  either  of  thole  Cafes  ;  and 
tliat  ia  the  Cafe  of  Dirlctoti,  being  carried  to  Appeal,  was  allii  med 
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In  the  laft  Refort,  which  fhews  no  Argument  can  be  drawn  from 
it  to  the  prefent  Cafe. 

But  if  Mrs.  Marjory's  fuppofed  Difcharge  and  Renunciation 
fliould  be  held  to  import  a  Purchafe,  and  operate  a  Transfer  in  fa^ 
vour  oi Southdun,  ftill  on  the  Principles  already  mentioned,  it  could 
not  extend  to  a  Half,  or  go  farther  than  the  Sum  aflually  advan- 
ced by  him.  By  the  Marriage-contracft  the  Children  were  providetl 
in  the  mod  ample  Terms  to  every  thing,  heritable  or  moveable, 
which  Southdim  ihould  anyways  conqueft  or  acquire  during  that 
Marriage,  and  as  in  fail  it  is  agreed,  that  he  did  make  Conqueft 
to  a  confiderable  Extent,  particularly  the  heritable  Subje(fls  before 
mentioned  ;  thefe  SiibjeBs  it  cannot  be  difputed,  the  Memorialift 
and  her  Siller  are  undoubtedly  intitled  to  take  by  Ser'uice,  qua  Heirs 
of  Provifion  under  that  Marriage.  The  only  Queftion  therefore, 
which  can  be,  is  not  concerning  the  Siibje^s  or  Share  which  they 
are  intitled  to  take,  but  concerning  that  which  Soutbdun  or  his 
Heirs  whatfoeverare  or  maybe  intitled  to  draiv  back  from  them,  or 
rather  from  Mrs.  Marjory,  after  they  are  vefted  ;  and  this  your 
Lordfhips  will  immediately  fee  is  nothing.  For 

The  very  Purchafe  or  Acqulfition  made  by  Southdun  from  Mrs*, 
Marjory,  being  made  during  thejecond  Marriage,  muft  neceflarily 
accrefce,  with  all  the  Benefit  connedled  with  it,  to  the  Children  of 
that  Marriage,  in  confequence  of  the  exprefs  Words  and  Stipula- 
tions contained  in  that  Contradl.  If  Southdun  had  purchafed  from 
a  third  Party  a  Right  to  the  Share  fuch  third  Party  had  to  the  Pro- 
vifions  made  by  the  Contracl  pail  between  his  Father  and  Mother,^ 
the  Benefit  of  fuch  Acquiiition  would,  as  Conqueft:,  undoubtedly^ 
have  fallen  to  the  Iflue  of  his,  Southduns,  fecond  Marriage  :  If 
fo,  the  Reafon  does  not  occur  why  the  Acquifition  he  is  here  fup- 
pofed to  have  made  from  his  ^Daughter,  during  the  Sub/ijknce  of  his> 
fecond  Marriage,  fliould  not  in  like  Manner,  as  falling  under  the 
Conqueft  thereof,  accrefce,  as  much  as  any  other  Purchafe,  to  the 
Children  of  that  Marriage,  in  which  View  Southduns  Heirs  tuhat- 
foe'ver  would  not  be  intitled  to  Repetition  or  Allowance  even  of  the 
Tocher,  or  10,000  Merks  given  with  Mrs.  Marjory,  no  more  than, 
for  the  Price  or  Confideration  given  by  him  fbr  the  Lands  of  Dun, 
or  any  other  Subjeds,  which  he  purchafed  during  his  fecond  Mar- 
riage. Indeed,  the  Purchafe  here  made  was  adually  made  wich 
^he  Money  belonging  to  the  Children  of  that  Marriage,  becaufe 
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every  Penny  ne  acquired,  (except  the  landed  Eftate  he  had  at  en- 
tering into  it.)  was  provided  to  them,  and  therefore  in  Law,  as 
well  as  Equity,  and  the  Spirit  of  the  Contracl,  the  Bcnclit  of  it 
•  ought  to  go  to  them  alone,  as  if  they  had  not  had  the  Subjeds 
purch'aied,  thev  would  have  had  the  Money. 

But  if  the  Benefit  of  that  Acquilition  could  go  to  him  or  his 
Heirs  whatfoever,  contrary  to  the  Spirit  as  well  as  Letter  of  the 
Covenant,  ftill  he  could  take  no  more  by  it  than  the  lo.coo  Merles, 
which  he  himfelf  allotted  and  declared  to  be  her  Share.  Sale  is  an  o- 
nerous  as  well  as  mutual  Contradt,  in  which  Equality  is  always 
intended  to  be  preferved  among  the  Parties,  and  each  gives  no 
more  than  is  underflood  to  be  equal  to  that  which  he  gets.  The 
Confideration  here  fuppofed  to  be  given  by  Soutl.nlun  is  prccifely 
•afcertainctl  to  be  10,000  Merks,  and  tlie  Thing  alledged  to  be  ac- 
quired by  him  is  alfo  elbiblilhed  to  be  her  Share,  declared,  in  the 
Deed  itj'elf,  and  at  the  Time,  to  extend  to  no  more  tlian  that  Sum. 
Therefore,  fuppofing  fuch  a  Purchali;  could  be  fullained  in  Law 
or  Iidlice,  the  utmofl  Length  it  could  go  would  be  to  give  South- 
dun  a  Right,  ov  jus  crediti  over  the  "whole  Conqueft-fubjecls,  or  o- 
ther  Provifions  in  the  Marriage-contracl,  to  the  lixtent  of  that 
Sum,  or  Mrs.  Marjory's  Share,  already  alcertained  to  it  by  him- 
felf,  by  which  the  Memorialill's  Intcrell  coulti  not  be  atFecled,  as 
iTie  would  flill  be  intitled  to  draw  the  Relidue  which  remained  af- 
ter Soulhduii's  Heirs-general,  in  the  Right  of  i\hs.  Marjory,  had 
drawn  or  got  Credit  for  the  laid  10,000  Merks. 

And  this  leads  the  Memorialill  toiubmit,  whether  the  Purchafe 
or  Tranfadion  could  at  all  be  (upported  in  Law  or  Jultice  to  a 
greater  Extent.  The  Jidei  tahularum  nuptinlium  is  jul\ly  held  to  be 
niofl  facred,  and  every  thing  contrary  to  that  Faith  is  reprobated 
by  Law.  Children,  infamilia,  arc  entirely  fubjecn  to  the  Inllucncc 
of  their  Parents,  antl  cveiy  gratuitous  or  unequal  Deed,  which  a 
Eathcr  takes  from  a  Child,  liable  to  that  Inlluence,  iinpl)inga 
Species  and  I)cgree  of  I'is,  is,  on  folid  Cuounds,  lulj)(l;cled  of 
being  miproperly  procured,  if  not  rcjctflcd  entirely  by  Equity 
and  jullice. 

On  this  Prhici]>lc,  an  Heir,  from  wluim  his  PredeccHbr  takes  an 
Oblig.ition,  by  which  he  renounces  his  Right  of  challenging  Deeds 
done  to  his  i'rejudice  iti  Icilo,  is  not  underlh)od  to  be  thereby  bar- 
red from  qii»rreling  them.  Indeed,  the  C^onlcquences  woulil  be 
moll  fatal,  it  Tranfaclions,  luch  as  the  prelcnt,  ihoukl  be  allowed, 
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contrary  to  the  plain  Intention  of  Parties,  to  operate  in  favour  of 
the  Father,  or  held  to  import  an  Acquifition  of  Intered  to  a  great- 
er Value  or  Extent,  than  the  Shares  or  Confiderations  truly  given 
by  him.  In  all  Cafes,  where  the  Father  has  a  Power  of  Divifion, 
each  Child  is  entirely  dependent  on  his  Plcafurc  or  Caprice,  for  the 
particular  Share  or  Portion  which  fliall  be  given  him,  and  it  is  ea- 
fy  to  fuppofe,  that,  by  Threats  of  exercifing  his  Pov/er,  or  by  other 
Means,  he  may,  for  the  mereft  Trifle,  procure,  cfpecially  from  a 
weak  or  neceflitous  Child,  a  Renunciation,  or  even  a  formal  Af- 
fignment,  to  all  which  that  Individual  could  aflc  or  claim  through 
the  Marriage-covenant  of  his  Parents.  T'he  Confequence  is  plain, 
that,  on  the  Petitioner's  Principles  he  would  be  enabled,  being  thus 
armed,  totally  to  difappoint  all  the  other  Children  of  the  Provifions 
oneroufly  contracfled  for  them  by  their  Relations,  as  he  is  already 
poflefled  of  a  Right  to  the  Share  of  one  Child,  and  could  either  pro- 
ceed in  like  Manner  with  all  the  reft,  or  by  adlually  exercifing  his 
Power  of  Divifion,  and  afligning  to  that  Child,  into  whofe  Place 
he  is  fuppofed  to  be  come,  a  very  large  Portion  (which  he  is  alfo 
fuppofed  intitled  to  retain  or  claim  for  himfelf )  he  might  leave  an 
abfolute  Trifle,  and  Beggary  to  the  other  Children,  Thus  the 
Children  might  be  defrauded  of  the  Provifions  flipulated  for 
them. 

And  the  fame  thing  would  happen,  even  if  the  Child  with  whorri 
he  tranfadls  QxowXd  freely  ^nd.  chearfully  accept  of  a  Portion,  and 
grant  a  Difcharge,  becaufe  Law  and  Juftice  would  not  allow  a 
Father  and  a  Child,  by  any  private  or  collufive  Tranfacflion  between 
themfelves,  to  hurt  the  Intereft  of  the  other  Children  having  ■xjus 
cred'iti  to  x\\q\v  Jull  Provifions. 

A  Truftee,  an  Executor,  or  a  Cautioner,  is  bound  to  communi- 
cate the  Benefit  of  Eafes  which  he  gets  to  thofe  having  Intereft  j 
and  fhall  a  Father,  who  has  come  nnd&v J'olemn  Obligations  to  his 
own  Children,  be  allowed  an  Advantage  not  tolerated  among  in- 
different  Perfons  ?  lie  is  a  fort  of  Truftee  and  Guardian  of  his 
Children,  and  in  taking  a  Difcharge  from  any  of  them,  is  not, 
like  a  common  Debtor,  fuppofed  to  have  his  own  Intereft  alone  in 
\;ew,  but  to  intend  the  Good  of  his  Family  and  the  remaining 
Children. 

Upon  the  whole,  therefore,  the  Memoriallft  Is  hopeful  yor.r 
Lord.hips  will  refufe  the  Petition,  and  adhere  to  the  Inierloc^'cor 
of  the  Lord  Ordinary. 

In  refpe^  ivhereof  See. 

GEO.  WALLACE. 
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John  Allardice,   Merchant,  Appellant. 

Jane  Smart,  Widow  and  Exe-  ] 

cutrix    of  John  Allardice    de-  I    „    ^ 

ccaft,     on    behalf   of  herfelf  f    ^^^PO^i^ient. 

and  Children,  J 

The    APPELLANT'S    CASE. 

JOHN   ALLARDICE,    late  Vvoxoik  oi  Aberdeen,    the  ap- 
pellant's father,  deceart,  by   articles  of  marriage  between  g    t 
hina  and  Agnes  Mercer,  the  appellant's  mother,  in  confide-   lls^ 
,  ,.      fl^.^^°  °^  ^^^  ^"^^^  marriage,  and  of  3000  merks    portion, 
obhged  hmifelf  to  add  3000  merks  thereto   of  his   own  money 
and  to  lay  out  and  fettle  the  6000  mei^s  on  hlmfelf  and  the  faid 
^Ignes  for  life,   and  to  the  heirs  of  the  faid  marriage  in  fee:  And 
It  was  therein  further  provided,  that  whatfoever  lands,  heritages 
hlhmgs,  debts,  fums  of  money,  and  other  things,   either  of  the 
laid  parties  fliould  acquire  or  fucceed   to  during   the  faid  mar- 
riage, the  heirs  thereof  fliould  fucceed  thereto  in  integrum. 

The  appellant's  father  had  ilFue  by  the  faid  Agnes,  who  died 
in  Augiijl  J  y  00,  the  appellant,  his  only  fon  of  that  marriap-g,  and 
t^vo  daughters,  who  had  only  400b  merks  a  piece  given  them  in 
tul  ot  all  they  could  claim:  And  it  appears  by  the  appellant's 
aid  hither  s  books,  that  at  the  time  of  the  death  of  his  mother, 
his  free  ftock  was  18,000  l.  Scots,  befides  his  houfe  in  ^^.r^mz, 
valuedby  nm  m  his  faid  books,  at  5210/.  16s.  c^  d.  Scots,  and 
all  his  houlhold  goods. 

The  appellant's  faid  father  afterwards,  in  February  1703,  at 
which  time  his  flock,  befides  his  houfes  and  houfliold"  good.,  a- 
mounted  to  20,307  /.  10  ..  10  d.  Scots,  entered  into  a  fecond  mar- 
riage With  the  refpondent,  and   by   contrad,  obliged  himfelf  to 

add 
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n  T  -  no-  morks  to  her  portion'of  70CO  merks,  making  22,000 

llkV  trirrttel   for  himlelf  and   w.fe  for  hk-    and   to   the 

n    n  of  th  vt  marriace  in  fee,  with  a  claufc  as  to  future  acqm- 

li;^:^- 1:!::^  of  rL  chiUl^n,  and  a  hterent  I-viho^ot  th. 

^i;!cK;;:i^r;o^^a-Lr^:^^ 

l-rhoufc  .ouid.^fter  his   death.  ^^^^-IS   -fte'htr';    th 'b 
was  provided,  that  if  the  relpondent   aould,  after   ^^^  j-^^'^'  ^^ 
cvicled    thereout,    fhe   fhoukl    be    allowed    ico  /.    Scots    yearly 
fo    the  rent  of  am-  other  houfe  fhe  fhould  think  ht  to  take 

The  Ip'  Uant-s  father  died  in  Mn  .71?,  1-ving  feveral  chddren 
ofT lu  iWia^e,  at  which  time  his  f^ock  was  3V-535  /•  '  ;•  ^-^• 
befS^csl^rioule  and  houfl.old  goods,  whkh,  by  this  lall  con- 
u-aa  werVprovided  in  favour  of  the  refpondent.  heirihip  move- 
abliiXled:  And.  by  his  will,  made  fome  l^^ort  .t--\  !^^  ^ 
htdeatl  and  a  codicil  on  death-bed.  he  named  h.s  wife  fole 
111.  cleatn,  ^Y„„:,,pH"al  lesiatrix    with  the  burden  of  certain  lega- 

8000  merks  paid  to  his  two  fillers,  and  to  the  l^aid  houle  in  A- 
L,r«  as  aciuired  by  his  father  during  his  hrrt  marriage,  and 
cxpreHy  provided  to  the  heir  of  that  marruige.  bn-gl^  J";  .-^^^  ' 
on  before  the  Lords  of  fcHion  in  ScotlanJ  aganill  the  i^lpondui  . 
for  re  o-M-v  thereof ;  who  having  appeared  tor  herlef  ancl  clul- 
;^cnrnd  (he  procefs  coming  in  courie  before  the  Lord  P.//.J 
Ordin-irv  ids  Lordlhip,  by  confent  of  parties  referred  to  />.  - 
/  9.3;  n  accompt ant  o  iufped  the  dcceall's  books  of  ac- 
v;J%«r.an  ace  m     u  ^u,  accpiifitions  during  the  re- 

;"X^^"r-^^i  he  hath  accordingly  done,  and  report- 
ed h  fa  ne  tot-  as  is  before  Hated:  And  the  laid  caufe  coming 
Vt-terwards  to  be  debated  before  the  Ordinary,  it  was  objeded  for 
rlu-  refboiident,  as  to  the  iB.ooo  /.  Hock;  . 

.  .       That     y  the  appclIant-5  laid  mother's  contract  of  marriage,  al 
iJchiden    as  heirs  of  that  marriage,  being  to  fucceed  to  the 
hci  ^'''''^•^"•,   ''.  .        Kceptance  of  portions  as  fatisfadion.  and 
^^d!  r"nu^>r    a  h^^  m^lc  their  lliares  thereof  return   to  the 

;!::£;  ioVhrWcdiipof.  of  the  r.^ 
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that  therefore  the  appellant  was  intitled  to  only  one  third  part  of 
that  fum.     To  which  it  was  aufwered, 

That  tho',  by  the  conception  of  the  coiitracT:,  the  heirs  of  the  Anfwer. 
marriage  are  to  fucceed,  which,  when  the  fubjed  of  the  fucceiTi- 
on  is  perfonal,  may  admit  of  the  interpretation,  that  the  provi- 
Con  was  in  favour  of  the  children,  yet  Hill  the  father  had  the 
power  of  divifion ;  and  he  having  given  only  4000  nierks  to  each 
of  the  daughters,  which  they  accepted,  this  was  nothing  elfe 
but  a  dividing  to  each  of  them  their  ihare  thereof,  leaving  the 
reft  for  his  only  fon  to  fucceed  to,  who,  properly  fpcaking,  is  the 
only  heir  of  the  marriage;  and,  without  this,  the  faid  contra(5l 
could  never  be  fulfilled,  whereby  the  fucceflion  to  the  acquilition 
was  provided  to  the  heirs  of  the  marriage  in  integrmn:  And  this 
appears  to  be  the  father's  intention,  fince  he  took  no  afllgninent 
of  any  preteniions  his  daughters  might  have  thereto,  but  gave  • 
them  fuch  a  provifion  as  he  thought  was  fuitable,  with  refpedl  to 
the  heir,  and  the  extent  of  his  fortune. 

That  no  claufe  of  acquifition,  in  a  firft  contrail?!:,  excludes  ra-  obj.  II. 
tional  provifions  for  a  fecond  marriage ;  and  the  father  having 
adlually  obliged  himfelf  in  15,000  merks,  which,  with  the  por- 
tion, made  22,000  merks  to  the  children  of  the  fecond  mari'i- 
age,  was  a  rational  provifion,  according  to  his  circumfiances  at 
that  time,  together  with  the  acquifition  during  the  lecond  mar- 
riage, this  fpecial  provifion  of  15,000  merks,  ought  to  be  deduc- 
ted from  the  fum  of  20,000  /.  the  deceafl's  flock,  at  the  time  of 
his  fecond  marriage,  efpecially,  fi.nce  there  will  remain  more  than 
the  particular  provifion  cf  6000  merks  in  the  firft  contract,  be- 
fides  the  houfe  and  houfliold  goods. 

17?,  That  as  to  the  houfe  in  AbercJcen,  it  was  out  of  the  quefti-  Anfwer.- 
on ;  the  appellant's  father,  during  his  firft  marriage,  having  made 
refignation,  by  a  dilpofition  granted  by  his  father  to  him,  in  fa- 
vour of  himfelf  and  wife,  in  conjundl  fee,  and  to  the  heirs  of 
that  marriage  in  fee;  and  the  appellant,  who  alone  covild  be 
heir  of  the  marriage  in  lands,  is  accordingly  cognofced  heir  by  hefp 
and  ftaple,  and  infeofFed. — 2do,  As  to  his  other  ftock,  amounting 
to  18,000  /.  at  the  time  of  the  diflTolution  of  that  marriage,  and  to 
2,0,000  /.  by  the  improvement  thereof,  at  the  time  of  entering  in- 
to the  fecond  marriage;  the  provifion  of  15,000  mei'ks  to  the 
children  of  the  fecond  marriac^e  was  more  than  a  rational  pro- 
vuion,  wnen  the  remainder  included  the  fpecial  provifion  of  6000 

merks 
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merks  in  the  firi\  contract :  But,  3//0,  Th^rr  neither  wis,  nor 
conld  be,  a  difpofition  or  aflignation  to  any  j  art  ot"  the  decealed's 
Uock  at  the  time  of  entering  into  the  (econd  marriage;  all  that 
he  could  do  was,  to  oblige  liimfelf  in  the  fum  of  15,000  merks 
certain  to  the  children  of  the  lecond  marriage,  which  muft  al- 
ways be  fuppofcd  to  be  made  good  out  of  any  other  leparate 
cllate,  which  he  had,  or  might  acquire,  without  prejudice  to  his 
obligations  in  his  firll  contract  of  marriage,  the  children  of  that 
marriage  being  properly  creditors  to  the  father.  And,  ^to,  The 
father,  at  his  death,  left  an  cllate  behind  him  fufhcient  to  fatisfy 
both  his  marriage  contracts. 

0''j-  .-•  That  as  to  the  houfe  in  Aberdeen,  tl:c  appellant's  father  was 
fcilcd  thereof  in  fee,  and  might  dilpofe  of  it  at  pleafurc;  cfpecial- 
Iv  for  a  rational  provifion  for  the  rcfj'ondent,  his  lecond  wife,  for 
lier  life,  and  that  he  had  warranted  the  lame;  and  that  the  ap- 
pellant, as  his  heir,  was  bound  by  futh  warranty. 
Anf.  That  by  the  fecond  contra<fl  of  marriage,  it  appears,  that  both 
parties  were  diflidcnt  of  the  edTecft  of  the  refpondent's  liferent  of 
thchonfc;  lor  though  the  appellant's  father  warranted,  yet  he 
provided,  that,  in  cafe  of  eviction,  his  heirs  fliould  only  be  liable 
in  1 00  /.  Scots  per  atnium  to  her  for  the  rent  of  another  houfe ; 
which  100/.  6Vc-/j  ought  to  be  taken  out  of  the  acquilition  du- 
ring the  fecond  marriage,  rather  than  the  appellant,  the  heir  of 
provilion  of  the  firlt  marriage,  and  confequcntly  creditor,  Ihoulil 
he  burdened  therewith. 

Which  matters   in  debate  liaving    been    reported   by  the  Lord 
(Jrdinary  to  the  whole   Lords,   their  LortUhips,    on  the    1 6th    of 

Feb.  iG. February  1720,  "  Found,  that  the  heirs  of  the  full  marriage  have 
j;2o.  <t  right  to  the  whole  acquilition  during  that  marriage,  in  regard 
"  that  at  the  time  of  their  mothei-'s  death,  there  was  a  fuihcicnt 
"  fund  to  anfwer  the  provifions  in  both  con tracfts  of  marriage : 
"  And  found,  that  the  provifions  in  favours  of  the  heirs  of  the 
"  full  marriage,  arc  to  be  imdcrltood  in  favour  of  the  children 
"  of  the  marriage ;  of  which  there  being  three  in  number,  and 
"  two  of  them  iiaving  accepted  of  fpecial  fums  from  their  father, 
"  in  fitisfatftion  of  all  they  could  claim,  by  virtue  of  the  liiid  con- 
"  ir;ic^;  therefore  the  appellant  was  only  intitled  to  claim  a 
"  third  Ihare  of  thefe  provifions:  And  fountl  the  provifions  in 
"  the  fecond  contract  of  marriage  are  rational  antl  fuitable  pro- 
"  vilions:  And  found,  that  the  relict  has  right  to  the  liferent  of 

"   the 
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"   the  honfe  provided  to  her  by  the  contraifl  of  inarriage  with  her 
"  hufband,  who  was  a  fiar." 

The  appellant    having,  by    his    petition  to  their  Lordlliips,    re- 
claimed againft   the  fccond  and  fourth  articles  of  the  faid  interlo- 
cutor,  and   an  anfwer  being  given  in  thereto,   their  Lordi"hips  de- 
clared, they  would  hear  parties  procurators  on   what    was  therein 
reprefented  ;    which  they    having  accordingly  heard  debated    be- 
fore them,    their  Lordfliips,   by  their  interlocv.tor  of  the  14th    of 
July  l']20,  found,  that  two  daughters  of  the   firft   marriage,    ha- -1"'^^ '4- 
ving  accepted  of  provifions  in  their  contratfts  of  marriage,  in  fatif- 
facftion  of  all   that  could   fall  to  them  by  the  mother's  contradl ; 
which  provifions  being  lefs  than   would    have  fallen   to  them    as 
two   of  three  children  of  the   firft  marriage,  fuppofing   that  all  the 
children  of  that  marriage    vi'ere  intitled  to  an  equal  Ihare,  the  fu- 
perplus  of  the  two  thirds  more   than   the  provifions   received,    did 
not  accrefce  to  the  fon  of  the  faid  marriage,  but  was  at  the  father's 
free  difpofal.      And  before  anfwer  to  the  debate,  whether  the  pro- 
vifions in  the  firft  contradl  in  favour  of  the  heirs  of  that  marriage, 
did  intitlc  the  fon  of  that  marriage  to  the  fuccefTion  thereof,  exclufivc 
of  his  two  fifters?     Or,  if  the  three  children  had  an  equal  intereft  I 
They  ordained  the    records  of  returns  in  the   chancery  to  be   in- 
fpedled,  and  that  either    party  might  have  accefs  thereto,    that    it 
might  app'ear,  whether,  in  cafe  of  provifions  of  (ums  of  money,  or 
other  moveables  in    favovir  of    the  heirs  of  a   marriage,  the   eldeft 
fon  of  that  marriage  be   not  ufually   and   uniformly  returned  heir 
of  provifion  of  the  marriage,   exclufive    of  daughters  or  younger 
fons;  or  if  ufually,  or  in  any  cafe,    more  fons   and  daughters  of  a 
marriage  *a'e  found  to  be  returned  heirs  of  provifion  by  virtue  of  a 
contradt  of  marriage,  conceived  in  the   terms    aforefaid;    and  that 
the  diredlors  of  the  chancery  fliould  certify    what  appeared  there- 
on:   And    found,  that  the  claufe  of   acquifition  in    the  deceafed's 
firft  contract:  comprehended  goods,  merchandife,    and   gear:    And 
alfo  found,  that  the    fpecial   fum  provided    to  the  children  of  the 
fecond  marriage,  is  in  the  firft  place   to  be  taken  out   of  the  acqui- 
fition during  that  marriage,  and  that   the  fame  does   affecS  the  ac- 
quifition of  the  firft,  in  cafe,  and  in    fo  far  only  as  the  acquifition 
of  the  fecond  marriage  falls  fliort  of  fatisfying  the  fame- 

In  purfuance  hereof,  the  deputy-diredor  of  the  chancery,  by  his 

certificate  under  his  hand,  dated  the  iSth  of  July  17:10,  certified, 

that  after  infpection  of  the  regiftcr  of  returns,  he  found,  that  the 

B  eldeft 
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cltlell  fbn  of  a  marriage  is  ufually  and  uniformly  returned  as  heir 
of  provifion  of  the  marriage,  and  that  folely,  and  no  other  perfon 
joined  with  him  ;  and  that  in  no  cafe  it  did  occur  therein,  tliat 
more  fons  and  daughters  of  a  marriage  arc  returned  heirs  of  pro- 
vifion, by  virtue  of  a  coutracfl  of  man  lage  conceived  in  favour  of 
rliC  heirs  of  a  marriage  :  But  in  anotiicr  certificate,  dated  the  loth 
■  jt  January  1710,  procured  by  the  rcfpondent,  fays,  it  did  not  oc" 
cur  tliercin,  that  any  perfon  is  ferved  heir  ot  provifion  to  fums  of 
money,  or  other  moveables. 

And  afterwards,  upon  producing  the  faid  certificates,  and  hear- 
ing the  import  of  the  word,  heirs,  debated,  their  Lordlhips  were 
]>leafed,  by  their  interlocuror  of  the  i  ith  of  "jnnuary  laft,  to  find, 
that  the  three  children  of  the  firll  marriage  had  an  equal  interefl 
in  the  provifions  contained  in  their  mother's  contract  of  mar- 
riage. 

The  appellant  conceives  himfelf .  aggrieved  by  fo  much  of  the 
faid  interlocutors  of  the  i6th  February  lyif,  and  of  the  14th  "July 
1720,  as  make  the  word,  heirs,  on\y  to  lignify  children,  e^c. ;  and 
that  the  ajipellant  hath  only  a  right  to  a  third  part  of  the  provi- 
fions in  his  mother's  contract  of  marriage,  and  as  makes  the  bene- 
fit of  his  fiflcrs  difcharge  accrue  to  the  father,  and  as  burdens  the 
provifion  of  the  firlt'Contra(51  with  the  rclpondent's  liferent  of  a 
houfc,  by  the  faid  interlocutor  of  the  llth  oi'  'January  17^'. 

I.  For  that  the  import  anil  conrtant  acceptation  of  the  word 
htirs,  in  all  deeds  and  writings,  is  always  undcrllood  of  the  eldell 
Ion  ;  the  only  cale  wherein  daughters  arc  joint  heirs  with  the  el- 
dcll  Ion  in  the  pcrfonal  cllatc,  being,  when  they  are  left  unprovid- 
ed by  the  father  ;  which  is  no  ways  applicable  to  this  cafe. 

II.  For  that  the  uniform  and  ulual  pradlice  of  the  records  of 
returns  in  the  chancery  of  ScotlanJ,  evidently  fiiews,  that  the  ap- 
pellant was  only  capable  of  being  returned  heir  of  provifion  in  the 
contra<f\  of  marriage,  and  was  accordingly  fo  returned. 

JII.  For  that  the  two  daughters  are,  by  this  decree,  intitlcd  to 
an  equal  Iharc  to  the  whole  provifions  in  the  contradl,  both  real 
and  jicrlbnal,  which  is  dirctflly  contrary  to  the  conftant  pra^^ice  of 
the  Scots  lavr,  and  the  univerlid  curtoni  of  all  degrees  of  jierlons, 
who  always  make  a  difkrcnte  between  thccldclland  voungcr  fons 
and  daughters,  even  when  provifions  arc  to  children,  much  more 
when  to  heirs. 

IV. 
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rV^.  For  that  it  is  evident  that  this  was  the  intention  of  the- 
parties  to  the  contradl,  by  their  ufing  fimply  the  word,  heirs,  the 
meaning  of  which  they  could  not  be  ignorant  of ;  and  by  the 
particular  enumeration  of  the  fubjedls  provided  to  the  heirs,  viz. 
lands,  heritages,  fifliings,  6r. 

V.  This  decree  feenis  to  be  contradidlory  in  itfelf ;  fince  the 
Lords  of  feffion,  by  the  firft  part  of  their  interlocutor  of  the 
I  (5th  of  February,  find,  that  the  heirs  of  the  firft  marriage  have 
a  right  to  the  acquifition  during  that  marriage,  which  the  re- 
fpondent  hath  acquiefced  in :  And  yet  it  is  not  alledgcd,  that 
there  is  more  than  8000  inerks  paid  ;  and  the  provifion  to  the 
appellant  and  his  fifters,  by  the  codicil  to  their  father's  will,  comes 
far  fhort  of  fulfilling  the  provifion  in  the  firft  contra(f\. 

Therefore  for  thefe,  and  other  reafons,  the  appellant  humbly 
hopes  that  the  /aid  interlocutors  JJjall  be  reverfed. 

ROB^".     RAYMOND. 

C.     TALBOT. 


London,  3 1  ft  December  1 7  ($7 . 
I  John  Spottifivoode  of  the  Inner-Temple,  folicitor,  hereby  certify 
and  atteft,  That  I  compared,  examined,  and  collated  the  forego- 
ing cafe  for  the  appellant  (in  an  appeal  wherein  John  Allardice 
merchant  is  appellant,  and  Jane  Smart,  widow  and  executrix  of 
John  Allardice,  and  her  children,  were  refpondents),  which  con- 
fifts  of  the  ten  preceeding  pages,  and  was  copied  from  a  printed 
cafe  faid  to  have  been  given  in  to  the  houfe  of  Lords,  at  deter- 
mining the  faid  appeal. 

John  Spottiswoode.. 


John. 


C  H  N 


Allardice    Mercliaiit    in"! 


Canipvcre^  elclcll  Son  and  Heir       .         i, 
ot    Joh/i  Allarilicc   Alcrchant  in  [      ^^ 
Aocrdccn^    dcccafcd,      ■*   ■  -      -   j 


int. 


JANE,    Wido\\    and   Executrix"! 
of  laid  John  Allardkc  late  Mcr-  I 
cliant  in  Aberdeen^  dccealcd,  ^  Refpondcnts. 
and    lier    nine    infant    Chil- 1 
dren,  j 
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J        ^  D  "^  11  AT  by  articles  ot  marriage  between  the  faid 

83.         I  lardicc\  deceafed,  and  Aunes  Mercer  his  iird  wife 

-*-         to   the  appellant),  the  laid  John  AllarJicc  covei 


T.,. 


John  Jl- 
( mother 
^nanted  to 
lay  out  3000  merks  Scuts  of  his  own  money,  together 
with  the  like  fum  lie  was  to  receive  with  her,  as  her  portion,  up- 
(jn  land,  or  other  good  fecurity,  and  fettle  the  i'ame  upon  him- 
lelf  and  the  faid  Aj^iics  in  conjiind.  tec  and  liferent  of  the  long- 
cll  liver  of  them  two,  and  the  Heirs  to  be  lawfully  procre;Ue  be- 
twixt them  J  and  in  default  of  fuch  ilVue,  to  the  faiJ  hulLand, 
ins  heirs,  executors  and  alVigns  ;  with  this  provifo, 

''  That  whatloever  lands,  heritages,  filhings,  debts,  fums  of 
"  money,  and  oiliers,  it  Ihall  happen  either  of  the  faid  parties 
"  to  compier,  acquire,  or  fucceed  to  d'uing  the  time  of  the  laid 
"  marriage,  the  heirs  of  the  marriage  Ihall  fucceed  thereto  in 
''  integrum." 

That  the  laid  marriage  took  ciVcd,  and  in  1684  Jolm  yll/ardiec, 
the  appellant's  grandfather,  by  deed    conveyed    a    houfe  in  ylber- 
Jecn,  with,  its  ajipurtenanccs,  to  the  faid   jyhn  Allanlice  the   fa- 
ther. 
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thcr,  and  the  faid  Agnes,  his   fpoufe,  in  conjundj  fee  and  liferent  ' 
of  the  longefl  liver  of  them  two,  and  the  bairns  lawfully  begot- 
ten, or  to  be  begotten  betwixt  them,  rcniainder  to  the  fiiid  John, 
the  father's  right  heir.  V'  '     ' 

Th.a.t  the.  ixid  J^ncs,  the  wiTe,^'dicd  in  1700,  leaving  iflue  the    1700. 
appellant  and  two  daughter^  ;  at  which  time. the  appellant's  faid 
father's  eftate  was  about  17,000  /;  Scots,  befides  the  faid  houfc  in 
Aberdeen.  *         •  . 

That  by  marriage  articles  between  the  appellant's   faid  father  Jan.  i,-. 
and  the  refpondent  y^»Z(f,  the  appellant's   faid  father  covenanted '7°^"3- 
to  lay  out  I  J", 000  nierks  Scots  of  his   own   money,  together  with 
the  fum  of  7000  merks  he  was  to' receive  as  the  faid  Jane's  por- ' 
tion,  upon  land  or  other  good  fecurity,  and  fettle  the  fame  upon 
himfelf  and  the  faid  JiVie  in  conjundl  fee  and  liferent,  and  to  the 
children  to  be  procreate  of  the  faid  marriage  in  fee  ;  and  in  de- 
fault thereof,  to  the  hufbands,  heirs,  executors  and  afTigns  ;  with 
this  further  covenant, 

"  That  he  fliould  provide  and  fecure  all  lands,  tenements,  he- 
"  ritages,  annualrents,  debts,  fums  of  money,  tacks,  rooms, 
"  poiTefTions,  and  other  goods  and  gear  whatfoever,  heritable  or 
"  moveable,  which  fhould  happen  to  be  conqnefTed  and  acquired 
"  by  him  and  his  faid  future  fpoule,  during  the  ftanding  of  the 
"  faid  marriage,  to  himfelf,  and  the  children  to  be  procreate 
"  thereof ;  and  in  the  default  of  the  fame,  to  his  nearefl  heirs 
"  and  afTigns." 

He  likewife  covenants  by  feofment  and  livery  of  fafine,  to 
fettle  the  faid  houfe  in  Aberdeen  (conveyed  to  him  by  his  father), 
upon  the  refpondent  during  the  time  flie  fliould  continue  his 
widow. 

That  this  marriage  took  efFedl,  and  the  faid  John  AUardice  the 
father  maintained  and  educated  the  appellant's  two  fiflers  for 
many  years  ;  and  having  bred  him  a  merchant,  he  fixed  him  at 
Cainpnjere,  and  gave  him  10,000  merks  Scots ;  and  his  two  daugh- 
ters, by  the  firft  venter,  were  married  in  his  lifetime,  and  he  gave 
each  of  them  4000  merks  for  their  portions  ;  and  the  faid  two 
daughters,  by  their  marriage  articles,  releafed  him  of  all  provi- 
fions  they  could  refpedlively  claim  by  their  mother's  marriage 
articles,  or  otherwife  howfoever. 

That  the   appellant's  faid  father  died,  leaving  the  refpondents    May 
Jaiie,  and  nine  infant  children  :    To  the  four  fons  he,  by  his  will,    i?'^" 
devifed  6000  merks  each,  and  to  the  five  daughters  4000  merks 
each.  C  That 
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That  the  appellant,  not  fatisfieJ  with  the  io,coo  mcrks  given 
to  him  by  his  father,  and  the  laid  houfe  in  AbcrJeeii,  lubjecft  to 
the  rclpondent  Jane''s  right  thereto  during  her  widowhood, 
brought  his  a<ftion  before  tlie  Lords  of  fclTion  in  ScotLniJ,  againlt 
the  refpondents  ;  whereby,  as  fon  and  heir  of  the  firft  marriage, 
he  infilled  upon  feveral  claims  ;  partkularly, 

That  his  father's  eltatc  being,«at  th'cxlillolution  of  the  firll  mar- 
riage, I  8,co3  /.  Scots,  or  thereabouts,  all  the  conquell  made  and 
acquired  during  that  marriage,  by  the  faid  articles,  between  the 
appellant's  laid  father  and  mother, "being  fettled  upon  ttic  heirs 
of  that  marriage,  the  appellant  was  entitled  to  the  whole  thereof, 
<leducting  only  the  fum  of  8iOO  uKirks.  paid  by  the  api)cilant's 
father  to  his  two  daughters,  the  other  children  of  the  faid  lirll 
marriage. 

That  the  houfe  in  Aberdeen  being  conveyed  to  the  appellant's 
father,  during  his  faid  firll:  marriage,  the  fame  ought  to  have  dc- 
fcended  to  the  appellant,  immediately  upon  his  laid  fuhcr's  de- 
ceafe,  in  virtue  of  the  faid  marriage  articles,  difcharged  from  any 
liferent  right  to  the  refpondent  during  her  v.idowhood.  The 
appellant  likewife  claimed  the  third  of  the  houihold  furniture 
his  f;uher  was  polfelled  of  at  the  time  of  his  mother's  death  j 
and  inlKled  his  faid  feveral  demands  Ihould  be  paid  to  him  out 
uf  his  faid  father's  eib\te,  preferable  to  the  provilions  made  in 
favour  of  the  refpondents. 

The  refpondents  appeared  to  this  fuit,  and  infilled.  That  as  it 
did  not  appear  the  a|)pellant's  father's  eilatc  amounted  to  lb  much 
as  i8,coo/.  Scots  at  tiie  dillolutionof  the  lirll  marriage;  lb,  though 
it  had,  the  appellant  couKl  claim  no  more  than  a  third  iharc 
thereof,  it  being  provided  to  the  heirs  of  the  marriage  ;  and 
there  being  three  children  of  that  marriage,  the  lame  woukl,  by 
the  conllruclion  of  the  articles,  be  equally  divided  among  them  ; 
and  the  appellant  had  already  received  more  than  his  third,  it 
being  admitted  he  had  received  10,000  merles:  And  although 
the  lather  had  agreed  with  tlie  two  daughters,  and  obtained  their 
rclcalcb  for  a  fmalkr  fum  than  ihcir  third  Ihare,  the  appellant 
cannot  claim  any  benefit  the rcby :  He  has  got  his  own  third,  and 
the  other  children  do  not  make  any  demand. 

As  to  the  claim  of  the  houfe,  the  refpondents  infilled  it  was 
not  tonquell,  fmcc  it  was  a  conveyance  from  a  father  to  a  fon,  to 
which   he   would  have  fucccedcd  as  his  heir  ;  bcfides,  the  father 

was 
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was  in  the  fee  thereof,  and  had  the  abfohite  power  of  it,  and 
might  have  fold  it ;  much  more  might  give  a  right  to  the  refpon- 
dent  'Jane,  during  the  time  flie  continued  a  widow.  But  if  that 
were  not  the  cafe,  the  fame  being  by  the  conveyance  provided  to 
the  bairns  of  the  marriage,  the  appellant  has  but  a  right  to  one 
third  thereof ;  and  as  to  the  third  of  the  furniture,  the  appellant 
might  have  it  when  he  pleafed. 

This  caufc  being  heard  before  the  Lord  Ordinary,  his  Lord-  Feb.  i6. 
{hip  reported  the  fame  to  all  the  Lords,  who  found,  that  the''" ^"^°" 
heirs  of  the  firft  marriage  have  right  to  all  the  conquefl,  during 
the  marriage  betwixt  John  Allardice  and  their  mother,  in  regard 
that  at  the  time  of  the  mother's  death,  there  was  a  fund  fuffici- 
ent  to  anfvver  the  provifions  in  both  contracfls  of  marriage  ;  and 
that  the  provifions  in  favours  of  the  heirs  of  the  firft  martiage, 
are  to  be  underftood  in  favour  of  the  children  of  the  marriage, 
of  which  there  being  three,  and  two  of  them  having  a'ccepted  of 
fpecial  fums  from  their  father,  in  fatisfadion  of  all  they  could 
claim  in  virtue  of  the  faid  contrad:,  that  therefore  the  appellant 
is  only  intitled  to  claim  a  third  fhare  of  thefe  provifions  :  And 
found,  that  the  provifions  in  the  fecond  contradl  of  marriage 
are  rational  and  fuitable  provifions;  and  that  the  refpondent,  the 
widow,  has  right  to  the  liferent  of  the  houfe  provided  to  her 
by  the  contrad  of  marriage  with  her  hufband,  who  was  a 
fiar. 

That  the  appellant  petitioned  the  faid  Lords  againfl:  the  faid  in- 
terlocutor, to  which  the  refpondents  having  given  in  anfwers, 
their  Lordfliips  declared  they  would  rehear  the  caufe  ;  and  the 
fame  was  accordingly  reheard,  and  their  Lordihips  pronounced 
the  following  interlocutor. 

That  two  daughters  of  the  firft  marriage  having  accepted  of  July  i^. 
provifions  in  their  contra<fts  of  marriage,  in  fatisfadllon  of  all  '^^°" 
that  could  fall  to  them  by  their  mother's  contrail  ;  which  provi- 
iions  being  lefs  than  would  have  fallen  to  them  as  two  of  three 
children  of  the  firft  marriage,  fuppofing  that  all  the  children  of 
that  marriage  were  intitled  to  an  equal  fliare,  the  fuperplus  of 
two  thirds  more  than  the  provifions  received,  did  not  accrefce  to 
the  fon  of  the  faid  marriage,  but  was  at  the  father's  free  difpo- 
fal.  And  before  anfwer  to  the  debate.  Whether  the  provifions  in 
the  firft  contract,  in  favour  of  the  heirs  of  that  marriage,  did  in- 
title  the  appellant,  as   fon  of  that  marriage,   to   the  fucceflion 

thereof,, 
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thereof   exclufivc  of  his  two  fifters  ;  or  if  the  three  children  had 
r±i     nterdU    they   ordained  the  records  of  returns  m  the 
c   anccrv  to  be  infpeaed  in  rchuion  thereto,  and  that  the  diredor 
.f  t   e  chanccrv  Ihoukl  certify  what  appeared  thereon:  And  hnd, 
L     ha       aule  of  acuifuion  „.  the  decealVs  hrft  contract  does 
■omprehend  merchandize,  goods,  and  gear  :  And  alfo  find,  that 
he  Vnecial  fun.  provided  to  the  children  ot  the  fecond  marrvage 
s    in   tic  firil   place,  to  be  taken  out  of  the  acx^udmon  durn.g 
hat  marriage  ;  and  that  the  fame  doth  atloa  the  acqudition  ot 
the  filft    info  far  only,  as  the  acquifitlon  of  the  lecond  mamage 
doth  fallfliort  of  fatisfying  the  fame 
.  n        That  the   diredor  of  the  court   ot  chancery  haymg  certified 
'—•chat  it  did  not  occur  in  the  regiaers  ot  returns  m  chancery    that 
'   V  ,  erfon  was  ferved  heir  of  provifion  to  moveable  turns  ot  mo- 
',ey    o    other  moveables,  the  faid  Lords  found  the  three  chddren 
of  the  firft  marriage  had  an  equal  intcrea  m  the  provdions  con- 
tained in  the  mother's  contract  of  marriage. 

"gainft  thefe  interlocutory  fentences  ot  the  rM.  February  .nd 
I  ,th  of  July  .7^0.  and  i  ith  of  J.nu.ry  I  721,  the  appellant  has 
brought  his  petition  and  appeal,  and  prays  that  the  fame  may 
he'rcverfed  for  thefc  rcatons.  _  •      ,        •  . 

)i>i.  1.  That  the  appellant,  as  hen-  of  the  full  marnage,  is,  by  v,r  uc 
of  the  article  ,  intitled  to  whatever  cilatc  h.s  athcr  was  portellcd 
of  or  intitled  unto,  at  the  time  of  the  ddlolution  of  that  mai- 
rivre    deducing  what  was  P'-^i^l  t" '"^  two  fillers.  ,.    ^    , 

W.C  ^ he  appcUa.ft  ha.  only  a  right  to  the  tlurd  ot  what  his  father 
had  when  the  frll  marriage  dillolved;  for  the  prov.fion  is  in  ta- 
vour  of  heirs  to  be  lawfully  procreate  betwixt  them  :  That  can 
have  no  other  meaning,  but  the  children  ot  the  marriage,  and 
ot  of  the  heir  male  only,  efpecially  in  cales  where  there  is  no- 
hinir  but  perfonal  cllate  ;  and  the  rather,  fince  the  6000  merk. 
..reed  to  be  fettled,  is  to  go  in  the  fame  way  as  the  conqued  : 
That  nlainlv  iliows  the  import  and  meaning  to  have  been  al  the 
children,  otherwlfe  the  younger  children  mull  have  had  nothing 

,,.,11  '''  Th'at  if  all  the  children  were  to  fucceed  equally,  yet  the  lather 
had  the  power  of  divifion  ;  and  he  having  given  4000  merks  to 
each  of  his  daughters,  and  ^vhich  they  accepted  in  tul  ot  what 
they  could  claim  by  their  mother's  marriage  contraa  that  could 
only  be  conllrued  to  be  an  appointment  to  each  of  them,  ot  a 
"'*  /  particular 
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particular  fliare  of  the  conqueft,  leaving  t';e  rcndue  to  the  appel- 
lant, who  properly  is  the  only  heir  of  the  marriage  ;  for  other- 
ways  the  claufe  in  the  marriage  articles  could  not  be  purfued, 
fince  the  conqueft  would  not  defeend  to  the  children  of  the  mar- 
riage ;  and  this  feems  to  have  been  the  father's  intention,  fince  he 
only  took  releafes  from  his  daughters,  but  no  allignment  to  their 
proportions. 

That  the  father  being  the  perfon  bovmd  to  apply  the  conqueft  Anfver. 
to  the  children  of  that  marriage,  he  might  difcharge  that  obUga- 
tion  the  beft  way  he  could  do,  to  the  fatisfaclioa  of  the  parties  ; 
and  as  he  was  the  debitor,  whatever  advantage  is  obtained  by  any 
tranfadion,  muft  be  to  the  ufe  of  the  father  ;  for  he  muft  be  pre- 
fumed  rather  to  difcharge  himfelf,  than  acquire  any  right  to  an(j- 
ther.  The  two  fifters  were  then  intitled  each  of  them  to  a  third 
fhare ;  the  father  agrees  with  them  for  a  lefs  fum  :  That  muft  and 
can  only  be  to  the  benefit  of  the  father,  who  was  cheir  debitor  ; 
and  the  rather,  fince  he  had  been  at  the  expence  of  their  educa- 
tion and  marriages  after  his  fecond  marriage,  which  fo  far  dimi- 
nifhed  the  conqueft  during  the  fecond  marriage,  and  to  v/hich 
the  refpondents  had  a  right:   Nor  could  there  be  any  occafion  for  ^ 

an  affignment  to  the  daughters  Ihares  ;  for  the  father  being  debi- 
tor, the  releafe  extinguiftied  the  debt  ;  and  the  father  was  fo  far 
from  intending  any  benefit  to  the  appellant  by  thefe  tranfadlions, 
that  he  exprefly  declares  the  fum  of  10,000  merks,  and  fee  of  the 
houfe  given  to  him,  fhould  be  in  full  of  all  he  could  claim  by  his 
mother's  contract  of  marriage,  or  any  other  way  whatever. 

That  the  houfe  in  Aberdeen  being  fettled  upon  the  appellant's  Obj.  ill. 
father  and  mother  in  conjun(5l  fee  and  liferent,  and  then  to  the 
heirs  of  that  marriage,  the  appellant's  father  was  only  tenant  for 
life,  and  confequently  could  not  fettle  the  fame  upon  the  refpon- 
dent  Jane  for  her  life  ;  and  the  appellant's  father  feemed  to  be  i^o 
fenfible  of  this,  that  he  provides,  that  in  cafe  flie  fhould  not 
peaceably  enjoy  the  faid  houfe,  there  ihould  be  a  yearly  payment 
made  to  her  of  100/.  Scots  in  lieu  thereof,  which  payment,  the 
appellant  infifts,  ought  to  be  paid  to  her,  and  he  let  into  the  im- 
mediate pofTefFion  of  the  faid  houfe. 

That  the  appellant  miftakes  the  conftrudion  of  the  conveyance  Anfwer. 
of  that  houfe,  for  his  father  was  thereby  feifed  in  fee  thereof ;  he 
could  have  difpofed  of  it  to  whom  he  pleafed,  and,  confequently, 
the  fettlement  thereof  upon  the  refpondent  for  her  life  only,  can- 

D  not 
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Dounu    lu  i'^  which  cale  was  dctcnninca  by 

"Tr^  hi^^rr  d.:  S^f^ecrs  u.  .;.8,  in  .he  cau.  of 

'"''K:rt  t:"lcca  pare  of  the  arpeH-us  fatl.rs  eftate  was 

.amed   during   the   IccouJ    marnagc  ;  chac  as  the  fortune  the  rc- 

gainea   UL       g  .  j,^    ,^as  more  than  twice  as  much  as  that  of 

i;:"\  p  111;  's'notK';  that  as  the  appellant  has  had  his  educa- 

ion   It     he  «pence   of  his  father,  and  has  received  much  more 

han   any   of  the   children  of  the  fecond  marnage    who  muft  be 

educated    and    whofe   provifions  are  much  dimmdhcd  by  this  ex- 

educateu    ai  ,  -^  j^,  the  reipondents,  the  m- 

Fa":  arc  it  e  r  tiona/;  the  refpondents  humbly  hope,  that 
the  interlocutors  c'omplaincd  of  Ihall  be  aflirmed,  and  the  appeal 
dilinilFed  with  colls. 

SAM.  MEAD. 

WILL.  HA  M  I  L  T  O  N. 

London,  ^id  Decmher  I -j 67. 
I  lohn  Spomfu-ooJc  of  the  Jnna-Tcwplc  folicitor  hereby  certi- 
fy and  attell,  That  I  compared,  examined,  and  collated  the  fore- 
/oinR  cafe  for  the  refpondents,  (in  an  appeal  wherein  John  Allar- 
^."/merchant  in  0.;;/n  .r..  was  appellant,  and  >.,  the  widow 
and  executrix  of  John  AlUrduc,  fomc  time  merchant  xu  Aberdeen, 
and  her  children,  were  refpondents;)  which  cafe  confifts  of  the 
eleven  preceding  pages,  and  was  copied  troni  a  printed  cale,  faid 
to   h^ve  been   given  in  to  the  houfc  of  Lords  at  dctermuung  the 

^^''^^PI'"'-  JOHNSrOTTlSWOODE. 
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Die  Lun^,   1 2""°  Februarii  1 7  2 1 . 


FTER  hearing  council  as  well  on  Monday  laft  as   this  ...    , 
day,  upon  the   petition  and   appeal  of  "John  Allardes  g-MnHsmart 
n^ierchant,  complaining  of  feveral  interloquitory   fen- etal.interlo- 
tences,  or  decrees  of  the  Lords  of  feflion  in  Scotland,  ^H'  ^ 
of  the  fixteenth  of  February,  and  14th  of  July  One  thoufand  fe- 
ven  hundred  and  twenty,  and  the  eleventh  of  January  following, 
made  on  the  behalf  of  Jane  Smart  and  her  children  ;  and   pray- 
ing, that  the  fame  may  be  reverfed  :  As  alfo,  upon  the  anfwer  of 
Jane,  the  widow  of  John  Allardes  late  merchant   in   Aberdeen,  on 
behalf  of  herfelf  and  children,  put  in  to  the  faid  appeal,  and  due 
confideration  had  of  what  was  offered  on  either  fide  in  this  caufe; 
It  is  ordered  and  adjudged  by  the  Lords  fpiritual  and   temporal 
in  parliament  affembled,  that  the  faid  petition  and  appeal  be,  and 
is  hereby  difmifTed   this  houfe  ;  and  that  the  interloquitory  fen- 
tences  or  decrees  therein  complained  of,  be,  and  are  hereby  affir- 
med. 

Ashley    Cowper,  Cler.  Parliamentor.. 


AUGUST   4,    1768. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  SeJJion^ 

THE 

PETITION 

O  F 

Mrs.  Katharine  Sinclair^  fecond  lawful  Daugh- 
ter of  the  deceafed  'David  Sinclair  o^  Sonth- 
dun,  by  Mrs.  Marjory  Dunbar,  his  fecond 
"Wife  ;  and  of  James  Sinclair  of  Dnran, 
her  Truftee  ; 

Humbly  Jljeiueth, 

Y"  H — ^HAT  the  deceafed  David  Sinclair  of  Soiithdun  intermar- 
g  ried  with  Mrs.  Marjory  Dunbar,  his  fecond  Wife,  and 

H  by  the  Marriage-articles,  of  this  Date,  became  bound       1722. 

™  and  obliged  to  infeft  the   ikid   Marjory  Dunbar  in  Life- 

rent-lands  worth  500  Merks  of  free  yearly  Rent,  and  to  fettle  and 
fecure  the  Children  to  be  procreate  of  faid  Marriage,  in  the  Suni 
of  10,000  Merks,  to  be  divided  amongit  them,  by  him,  the  faid 
David  Sinclair,  and  failing  fucli  Diftribution,  by  two  of  the  near- 
eft  of  Kin  on  the  Father's  Side,  and  two  on  the  Mother's  Side,  and 
he  became  thereby  further  bound  and  obliged,  to  fettle  and  fecure 
wdiatever  Lands  he  ilioiild  happen  to  conqueft  and  acquire  during 
faid  Marriage,  one  Halt  thereof  to  the  fiid  Mrs.  Marjory  Dunbar, 
in  Liferent,  and  the  whole  to  the  Children  of  the  Marriage  in  Fee, 
to  be  divided  among  them  in  Manner  above  mentioned,  declaring 
that  nothing  fliall  be  habite  and  repute   Conqueft,  but  what  he 

A  fiiall 
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fliall  be  worth  at  the  Diflblution  of  the  Marriage,  beyond  his  pre- 
fcnt  Land-ertate,  and  after  Payment  of  all  his  juit  and  lawtul 
Debts,  already  contracted,  or  to  be  contracted  by  him  during  the 
Marriage. 

Tliat  this  Marriage  dilTolved,  by  the  Death  of  Mrs.  Marjory 
Driid\ir,  in  1755,  leaving  Idue  two  Daughters,  Marjory,  and  the 
Petitioner  Ktilhaniie. 

That,  during  the  ftanding  of  this  Marriage,  S'.ulhJun  acquired 
a  Wadfct  of  the  Lands  of  Lath^rotrwhic'l,  redeemable  for  Payment 
of  2o,oco  Mcrks  ; A  Wadlet  of  the  Lands  of  /JV//  Gniisby,  re- 
deemable  for  Payment   of  ^^447  /.  Scots; Some  Houfes  in  the 

Town  oiThurfo; — And,  the  Lands  oi  Dun,  computed  to  be  worth 
6000 1,  or  7000/.  Sterling  ;  the  Rights  of  all  which  were  taken  to 
SoitthJun  himfelf,  and  his  Heirs-general,  though  fubject  to  the  Ob- 
ligation contained  in  the  fecund  Marriage-contract,  for  providing 
and  fecuring  thefe,  to  the  Illhe  of  that  fecund  Marriage. 

That  Marjory,  the  eldeil  of  thel'e  two  Daughters,  intermarried, 

17-tS.       f^(  ji,i3  t)ate,  with   John  Dunbar,  Son   to  Sir  Patrick   Dunbar   01 

Northju'hl,  and  by  the  Marriage-articles,  to  which  SoutbJun  was  a 

Partv,  he  became  bound  and  obliged  to  pay  to  Sir  Patrick  Dunbar, 

in  Name  of  Tocher  with  his  (aid  Daughter,  and  as  her  Share  of  the 

C'm'ju-'jl,  the  Sum  of  10,000  Mcrks. 

'^J'^"  '1  hat,  of  this  Date,  Southdun  executed   a  Bontl  of  Provifion  in 

favours  of  the  Petitioner,  Katharine,  the  youngett  Daughter  of  his 

fecoml  Marriage,   wliereby  he  became  bound  and   obliged    to  pay 

to  her  and   her   Heirs,  Executors,  or  Alhgns,   1000/.  Sterling,  at 

the  firll  Term  of  JVhitJunJay  or  Martinmas  after  his  Deceai'e  ;  and, 

in  the  mean  time,  to  aliment  her   in  his  Family,  and  to  furnilli 

lier  with  Cloaths,  and  other  Ncceilaries,  or,  in  his  Option,  to  pay 

her  30/.  Sterlini^,  to  provide   ihcle  for  herlelf,  declaring,  "  That 

"  thefe  Prelents  are  granted  by  him,  and  acce[Ued  by  the  faid  A.j- 

"  tharinc  Sinclair,  in  Confidcration,  and  in  full  Satitfaclion  to  her, 

"  of  her  Share  of  the  Proviliun-;  granted  by  him  in  the  Contract  of 

"   .^larriage  between  him  and  his  laid  decealed  Spoufe,  in  favours 

"  of  the  Daughters  of  that  Marriage,  /i;;7/«^  Hcirs-uiale  ;  and,  in 

'•  C"on(idcrafion,  and  full  Satisfaction  to  her,  of  licr  Share  of  the 

"  Provifions  of  Cuntpicll  of  Lanils  and  Heritages,  and  others  whai- 

"   loever,  which  lliuuld  be  acquired  during  the  Marriage,  granted 

"  l)y  liim  in  lavouis  of  the  Children  of  tiie  liiid  Marriage,  /ij;7;«j 

"    [L':i  .-;,,/<•.  and  in  ('onfidcration  anil  fuil  Satisfaction  of  the  liiiil 

"  Katharine 
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**  Katharine  Sinclair;  her  Portion-natural,  Bairns  Part  of  Gear, 
*'  Share  of  Moveables,  Legitim,  or  other  Pretenfions  whatfoever, 
"  which  Ihe,  as  one  of  the  only  two  Daughters  and  Children  of 
"  faid  Marriage,  can  anyways  afk,  claim,  or  pretend  to,  from 
"  him,  in  and  through  the  Deceafe  of  her  Mother,  or  of  him, 
*'  when  the  lanae,  by  the  Pleafure  of  God,  fliall  happen ;  and  the 
"  faid  Katharine  Sinclair,  by  her  Acceptation  thereof,  declares, 
"  that  thir  Prefents  are  granted  and  accepted  of  by  her,  in 
"  Confideration  and  full  Satisfaction  of  the  haill  Premiffes,  and 
"  of  all  other  Pretenfions,  excepting  his  own  Good-will  allenarly, 
"  and  her  Succcilion  to  his  Eftate,  if  the  fame  falls  to  her  by 
"  Right  of  Blood,  or  any  Settlement  made  or  to  be  inade  by 
"  him." 

That,  from  this  Bond,  of  the  Tenor  above  recited,  it  is  appa- 
rent, that  Southdun  underitood  the  Petitioner's  Acceptation  thereof, 
to  be  eilentially  requifite  to  exclude  her  from  thole  Claims,  which 
were  otherwiie  competent  to  her,  either  of  Legitim  and  Bairns 
Part  of  Gear,  or  of  the  io',ooo  Merks  and  Conqueft,  which,  by 
her  Mother's  Contraft  of  Marriage,  he  flood  bound  to  fecure  to 
the  lifue  of  that  Marriage,  as  it  was  only  in  the  Event  of  her  ac- 
cepting of  that  fpecial  Provifion,  that  Ihe  was  thereby  excluded 
from  chel'e  her  other  Claims  ;  and  as,  in  facft,  Ihe  never  did  accept 
thereof,  it  is  a  clear  Cafe,  that  thefe  her  other  Claims,  both  of  Le- 
gitim, Conqueft,  and  of  the  Ipecial  Provifion  of  10,000  Merks  re- 
mained as  entire,  as  if  no  fuch  Bond  of  Provifion  had  been 
granted  in  her  favours,  her  Acceptance  of  that  fpecial  Provifion, 
being  the  Condition,  fine  qua  non,  of  her  being  excluded  from  the 
others. 

That,  as  Southdun  could  not  be  infenfible,  that  the  10,000 
IMerks,  which  he  had  given  to  Marjory,  the  eldeft  of  thele  two 
Daughters,  in  her  Contradt  of  Marriage,  in  name  of  Tocher,  and 
the  1000/.  whicli,  by  the  Bond  above  recited,  he  had  become 
bound  to  pay  to  your  Petitioner,  Katharine,  the  other  Daughter, 
were  tar  ihort  of  the  Provifions  fecured  to  the  IlFue  of  that  Mar- 
riage, by  their  Mother's  MaJTiage-contrad,  he  refblved  to  make  an 
Addition  to  the  Provifion  o?  Marjory. 

And,  accordingly,  of  this  Date,  he  granted  Bond  to  Marjory  and 
Mr.  Sinclair ^  of  Harp/dale,  her  then  fecond  Hufband,  in  ConjuncT:- 
fee  and  Liferent,  and  to  the  Child,  or  Children,  procreate,  or  to 
be   procreate   between    them,  for   the  Sum  of  Sooo   Merks,  "  de- 

"  clarin.q;, 
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*'  claring,  that  Hikl  Sum  of  8000  Merks,  and  the  Sum  of  ic.ocO 
*'  Merks,  formerly  paid  by  him  to  his  iinci  Pavi^^lJcr,  in  rame  of 
"  Tocher,  and  fur  her  Sliare  of  the  ("onqucli,  a^■  pranttd  by  him, 
"  and  accepted  by  her  anil  her  laid  Huiband,  in  tuli  J^atitiaclion 
"  to  her  of  her  Share  of  the  Provihons,  granted  by  him  in  the 
"  Contract  of  ^Jarrlaji;e,  between  her  deceafed  Mother  and  him, 
"  in  favours  of  the  Daughters  of  the  Marriage,  failing  Hars- 
"  maky  and  in  iull  Satisfaction  to  her  of  the  Provifion  of  Conqueft 
*'  of  Lands  and  Heritages  whatlbmevcr,  which  Ihould  be  acquired 
"  during  the  Marriage,  granted  by  liim  in  favours  of  the  laiil 
"  Daughters,  fcj'dnti;  Hcirs-matc,  and  in  full  Satisfaction  to  her,  of 
"  her  I'ortion-natural,  bairns  Part  of  Gear,  Share  of  MoveablfS, 
*'  I.egitim,  or  other  Pretenfions  whatlbmcvcr,  which  ihe,  as  one 
"  of  the  only  Daughters  or  Children  of  laid  Marriage,  can  any- 
"  ways  aik,  claim,  or  pretend  llight  to,  by  or  through  her  laid 
"  Mother's  Deceafe,  or  his,  the  laid  Daind  SimLitr's  Dcceale,  ex- 
"  cepting  his  own  Good-will  allenarly,  and  her  Succcilion  to  his 
"  Ellate,  if  the  lame  Ihould  fall  to  her  by  Right  of  Blood,  or  any 
"  Settlement  made,  or  to  be  made  by  hmi.''  It  dilpcnfcs  with 
tlie  Not-uelivcry,  reiervcs  a  Power  to  alter,  anil  was  found  in 
SoulbJuns  HcpofKories  after  his  Death. 

Allowing,  that,  by  thcfe  Words,  bcr  S/uire  of  the  Canqueji,  was 
intended  the  Provifjon  of  f-onquelt  in  ^jiitbduns  Iccond  Contract 
of  Marriage,  and,  conlcquently,  that,  by  Acceptance  of  that  Por- 
tion, ihe  was  barred  and  excluded  from  claiming  any  Share  of 
laid  Conquell,  it  is  a  clear  Cale,  that  Ihe  was  not  barred  from  her 
Claim  to  a  Share  of  the  10,000  Merks,  the  Sum  fpecially  provided 
to  the  Illuc  of  that  ^Ll^iage,  nor  from  her  Claim  of  Legitim,  both 
which  were  left  as  entire,  as  if  no  liich  Portion  had  been  granted 
to  her,  and,  thcrelbre,  it  was,  that,  when  SouthJun,  by  the  after 
Deed  in  1757,  came  to  grant  to  her  and  her  Children  an  additional 
Provifion  of  8coo  Meikj,  he  made  it  an  exprcfs  Condition,  that, 
by  her  Acceptation  thereof,  it  ihould  be  in  full  Satisfaction  to  her, 
not  onlv  of  her  (Maim  of  I.egitim,  and  Bairns  Part  o<-"  Gear,  but 
alio  of  the  Provilion  of  Conquell  in  her  Mother's  Marriage-con- 
tracl,  and  of  whatever  other  ('laims  might  be  competent  to  her  as 
one  of  the  (>hildrcn  of  liiiil  Marriage;  and,  therefore,  as  her  .\c- 
ccptation  oi  that  additional  Provilion,  was  the  Condition  /mc  qua 
von  of  her  l)cing  excluded  from  thele  her  other  Claims  (the  Provi- 
lion of  Cun'^ucll  only  excepted^  and   as  Ihc   lias  not  hitherto  ac- 

ccpied 
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cepted  of  that  additional  Provifion,  it  is  equally  clear,  that  all  rhefe 
her  other  Claims  (the  Provifion  of  Conqueft  only  excepted)  remain 
entire  at  this  Day;  whether  flie  will  yet  be  advifed  to  accept  there- 
of, may  in  a  great  Meafure  depend  upon  the  final  Judgment  which 
fliall  be  given  in  the  Queftion  now  depending  between  the  Peti- 
tioner, the  youngeft  Daughter,  and  David  Threipland,  one  of 
Southdun's  Heirs-general,  as  it  is  certain  Fad!;,  that  the  Provifions 
intended  for  the  two  Daughters  of  that  Marriage,  are  very  far 
iliort  of  what  they  were  entitled  to  by  their  Mother's  Contracft  of 
Marriage,  and  wi,th  which  they  have  the  greater  Reafon  to  be 
diffatisfied,  that,  as  Southdun  left  no  Iflue-male,  if  his  Ertate  had 
been  allowed  to  go  in  the  Courfe  of  legal  Succeffion,  they,  as  two 
of  the  Heirs  Portioners,  would  have  been  entitled  to  an  equal 
Share  of  the  whole,  with  the  Iffue  of  his  other  two  Marriages. 

In  this  View,  Marjory  and  Katharine  having  obtained  themfelves 
ferved  Heirs  of  Provifion  to  their  Father,  under  their  Mother's 
Marriage-contracft,  James  Sinclair  of  Durin,  as  Afiignee  and  Truftee 
for  the  Children  of  George-Marjory,  deceafed,  only  Son  of  the 
eldeft  Daughter,  and  your  Petitioner,  Katharine,  brought  an  Adion 
in  this  Court  againft  the  whole  other  Reprefentatives  of  Southdun, 
in  order  to  afcertain  and  make  efFedlual  their  Relief  of  the  Debts, 
due  by  Southdun  at  his  Death,  which  were  not  contratSted  during 
the  Standing  of  faid  Marriage. 

A  Counter-adion  was  brought,  at  the  Inflance  oi DavidThreip' 
land,  the  Scope  and  Tendency  of  which  was,  to  evid  the  conquefl: 
Lands,  upon  this  Ground,  that  the  two  Daughters  of  the  fecond 
Marriage,  by  Acceptation  of  the  Provifions  dellined  to  them  feve- 
rally,  were  barred  from  any  Claim,  in  Right  of  the  Provifions  con- 
tained in  their  Mother's  Contradl  of  Marriage. 

Which  two  Adions,  coming  before  Lord  Auchinkck,  as  no  Com- 
pearance was  made  on  the  Part  of  Marjory,  the  Points  difputed 
were  thefe  following:  \fi.  Whether  Marjory,  by  her  Marriagc-con- 
trad  1748,  had  effedually  difcharged  the  Claim  of  Conqueit,  com- 
petent to  her  in  virtue  of  her  Mother's  Contrad  of  Marriage.— 
2dly,  Whether  Southduns  Bond  of  Provifion,  in  favours  of  the  Pe- 
titioner, Katharine,  in  1756,  did,  in  like  Manner,  import  a  Dif- 
charge  of  her  Claim  under  her  Mother's  Marriage-contrad,  fuppo- 
fing  her  to  be  the  only  remaining  Child  of  that  Marriage,  unforif- 
familiate,  at  the  Death  of  her  Mother,  when  the  Provifion  of  Con- 
queft,  in  favours  of  the  Ifiue  of  that  Marriage,  fubjed  to  their  Fa- 
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ther's  Liferent,  took  Place. — 3^/)',  Tpon  Suppofuion  that  the  Cllam 
of  Maijjry,  tiic  cldcl\  Daughter,  was  barrecl,  and  the  Claim  of  your 
Petitioner,  A":/ ^.ir/W,  not  barred,  whether  your  Petitioner,  as  the 
only  remainining  liVue  of  that  Marriage,  unforisfamiliate,  was  en- 
titled to  the  whole  Provifions  to  the  llliie  ot  that  Marriage,  contain- 
ed in  her  Mother's  Marriage-contra(5l,  with  Allowance  and  Deduc- 
tion of  ths  10,000  Merks,  the  Portion  ntWInrJory,  the  eldell  Daugh- 
ter, or,  in  other  Words,  whether  Mjijory's  Acceptation  of  the 
10.000  Merk?,  as  her  Share  of  the  Conqueft,  did  operate  in  favours 
of  Sovthdun  himfclf,  as  a  Difchargc  or  implied  Alignment  to  him 
oi  Marjory's  Half  of  the  Provifions,  to  the  IlFue  of  that  Marriage, 
or  if  it  accrefced  to  your  Petitioner,  the  younger  Dnnghtcr.  as  tlie 
only  Urucof  that  Marriage  remaining unforisfamiliate  achcrFather's 
Death,  fo  as  to  entitle  her  to  the  whole  Provifion  in  that  Marriage- 
conrracft,  deducing  the  io,coo  Merks  given  to  Mmjory  as  her 
Portion. 

And  as  this  was  thought,  in  a  great  Meafure,  to  depend  upon  this 
previous  Qncflion,  in  point  of  I'aL^,  fiz.  b.er  Acceptan.ce,  or  Non- 
acceptance  of  the  Pond  of  Provifion  granted  in  her  Favours,  it  was 
averred,  on  the  Part  of  Dai'ui  TbreipLinJ,  that  Ihe  had  a(flually  ac- 
cepted thereof,  ami  a  Condcfcendance  of  Facts  was  cxliibited,  for 
inferring  licr  Acceptance,  which  Ihe  was  ordered  to  confels  or 
deny,  by  a  Writing  under  her  Hand, 
ml',  The  Lord  Auchinleck  Ordinary,  of  this  Date,  jronounced  the 
following  Interlocutor:  "  Having  confidered  the  above  Debate, 
"  with  the  fcvcral  Writings  therein  referred  to.  finds.  That  Mrs. 
"  Mtirjory  and  Katharine  Sinciiirs,  the  Purfuer's  Cedents,  havin-* 
"  been  the  only  Clhildren  of  the  Marriage  between  Dav'tJ  Shiclmr 
"  of  SuiithJini,  and  Mrs.  Mvjay  Duiihar,  were  entitled  to  full  Ini- 
"  plcmcnt  of  the  Provifions  to  the  Children  of  that  Marriage,  in 
"  t(rms  of  the  Marriage-articles  between  their  Parents,  I'i:.  10,000 
"  Merks,  and  the  whole  that  Ihould  be  conqueft  during  the  M.ir- 
"  riage,  the  Conqucfl  being  declared  to  be  what  Soutbthm  Jhould 
*'  have  at  the  Diflolution  of  it,  over  and  above  the  I.and-eJlntc  lie 
"  was  then  ponVficd  of,  and  after  Payment  of  all  Debts  he  was 
*•  then  owing,  or  fiionld  be  owing  at  the  niflolution  of  t!ie  Mar- 
'•  riage:  But  finds,  that  neither  of  thcfe  Daughters  was  cntitlc^l 
♦♦  of  t!ic  aforefiiid  Provifion,  in  refpcdl  the  Father,  by  the  Concep- 
"  tion  of  thcContrarl,  had  the  Power  of  Divifion ;  and,  therefore, 
"  li:u!s,  that  thoigh,  in  liis  Daughter  Marjory^  Contra:^  of  Mat-- 
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"  riage,  he  fettled  10,000  Merks  upon  her  as  her  Share  of  the  Con- 
"  quert,  which  was  effectual  to  cut  out  Marjory  and  her  Heirs,  who 
*'  behoved  to  reft  fatisfied  with  the  Divifion  he  made;  he  ftill  con- 
*'  tinued  bound  to  make  good  the  Provifions  to  the  other  Heir  of 
*'  the  Marriage,  Mrs.  Katharine,  fo  far  as  Mrs.  Marjory's  Share 
''  had  not  exhaufted  them  :  And,  before  Anfwer  to  the  Queftion, 
*'  How  far  Mrs.  Katharine  was  cut  out  from  claiming  her  Share  of 
"  the  Provifions  ?  appoints  her  to  make  diftinci:  and  pointed  An- 
"  fwers  to  the  Quellions  put  to  her  by  the  Defenders,  contained 
"  on  a  Paper  apart,  and  to  fubfcribe  her  Anfvvers,  and  return  them 
"  to  this  Procefs  as  foon  as  may  be." 

Both  Parties  having  reprefented  againft  the  forefald  Interlocu- 
tor, and  your  Petitioner  having  at  the  fame  time  made  Anfwers  to 
the  Fa(fls  put  to  her  to  confefs  or  deny,  refpecTiing  her  Acceptance 
of  the  Bond  of  Proviiion  granted»in  her  favours,  the  Lord  Ordi- 
nary, upon  advifing  thefe,  with  the  Anfwers,  by  Interlocutor  of 
this  Date,  adhered  to  the  former  Interlocutor  ;  and,  upon  the  o- 
ther  Rcprefentation  for  David  Threipland,  alfo  "  adhered  to  the''*'^'"'^'/ '°'''' 
"  former  Interlocutor,  fo  far  as  it  finds  the  Sums  advanced  to 
"  Mrs.  Marjory,  do  not  preclude  Mrs.  Katharijie  from  claiming 
■  "  effevflual  Implement  of  the  Obligation  for  Conquef!:,  in  fo  far 
"  as  not  implemented.  And,  further,  having  confidered  the  Con- 
"  defcendence  for  the  Defenders,  and  Mrs.  Katharine  Sinclair's 
"  Anfwers,  and,  more  particularly,  having  confidered,  that  it  is 
"  an  agreed  ¥ii6l,  that  Mrs.  Katharine  Sinclair,  at  the  Time  of  the 
"  aiiedged  Tranficlion,  was  living  in  Family  with  her  Father;  that 
"  tiiere  is  no  Deed  under  her  Hand  renouncing  her  Claim  on  her 
"  Mother's  Contract  of  Man^iage;  that  it  is  not  alledged,  that  ihe, 
"  after  her  F.ither'a  Death,  ever  made  any  Claim  upon  this  Bond, 
"  or,  even  in  her  Father's  Life,  made  any  Claim  upon  it,  finds, 
'•  that  ihe  is  not  bound  to  accept  of  that  Pond,  and  that  her 
"  Claim,  and  the  Purfuers,  in  her  Right,  to  the  Conc^ueft,  in 
terms,. of  her  Fatlier  and  Mother's  Contradi  of  Marriage,  re- 
mains cift'ccual.'' 


operate  a  .^jlghargc  of.  tne  one,  Half,  -apd  rt^yiet.  Katharine's  Shan 
to  the  other.  Hal^f;.  ;  4i7r,^.That  as  Kaikarines  Acceptance  of  the 
Bond  of  Provluon  granted  to  her  was  iufhcicntly  inttruded,  lh( 
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mnft  hold  the  fame    in  Satisfaclion    of    her  Claim  of  Conquefl. 

?,^eVord  oriary,  wichouc  ^v^^^^^  ^-'^^^^-^:;::::  :::z 

aniwered     nronounced  this   otlier   Intcrlocuto,  .        Ha^lng   conli 
•'    llred    hll  Heprcicntauon,  finds  no  fufec.cnr  Caufe  therein  fo 
«'  .kerln7the  Interlocutor,  and,  therefore,  adheres   thereto,  and 
"  rcfufes  the  Dcfire  of  the  Rcprc(entation. 

kl-a  nVl  cfc  Interlocutors  a  Reclaiming  Pet.t.on  was  rre(l;nted 
upoif  h  part  of  na.U  Thmphnd,  to  which  the  now  Petitioner 
P  t  i^.  \nfSrs,  upon  advifing  of  which,  your  Lordih.ps  pronov-ced 
^u         r.,-  nrnrnr-  "  l-ind  Mrs.  Kotbanne's  Acceptance  of  the  Bond 


::  t'u ;  nz  a  „ ;:«;;  "ov .»;;.  «o,k,,  nether  ,s  „.  .u,,.^ 

"    ohod  °lc  lame  in  SaiUftaion  of  l.er  Chum  to  Conqudt    and 
..    nfo  fa     aUcre  ,o  the  Lord  Otdinarys  Intuloattor  recla.med 
"  aKatnrand  refufe  the  Uclkc  of  thU  Pct.t.on :  l'"'. ''^fo^  ^n- 
•■  fwer  IS  to  the  other  I'oints  in  th\>  IVtit.on    t...  «■  hcj.er  Mrs. 
"    ,    ,Ws  Re,n,nciat,on  of  her  Share  of  '^' ^on<,u^  mu^o^ 
"  rate  a  DilcharKC  of  the  one  Halt,  and  mnll  rellna /.,.//'.•'"■.  s 
..  Share  to  the  ot'lKr  Half,  an-ouns  Parti.,  to  gue  .n  Menror.aU 
''  ;^Co':iatrblt;\ccording.y  e.hihitedb,  both  Partly 
I,„rd,hi,,s,  upon  advifing  ■  -  e    appo.med       H     -,    -.^l  '^^ 
and,  Councd  be.ng  -""^    s'^, '   '    ^  \^^,  u   of  Mrs.   JW.  w 
'  ■«»  °";:\,^.'rCoraa  of  Marrl^; m  ■  :,^.  i."rort  a  Ucnunciat.on 

..  »;    D  (  harg   of  the  Half  of  the  C:onc,uell  provided  ,o  her  by 
•■  he    B  h  "s  C„n.r,«  of  Marriage  in   .7::^,  a"'!,  ,^"""'S  o' 

"  !;;^'c)":;^:thc^;7<:«ir:,:in^l  irontch  ge„era,  intportancc. 

V  ,„,,.    thr   iVith   of    Marnagc-fcttlemcnts,  vhicfi    lu%c 
i  Uhcr^o  be  n  loot  d  i,»n  a.  .noil  faertd,  »tll  thereby  be  fo  eilec- 
n    n,.,T at    and  the  Difficnl.ie.  ,vhieh  occurred  to  your  Lord- 
;Ci"n';:tn^;nlg,ha,.nt.,,Kntor^^^^^^^^ 

;^g^£r^:ng^:t;in:i;;r:;;'o;!;rtun.,yofrc-confider,ng 
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this    Point,  in   the   View  of  which   this  Rechiiming   Petition   is 
humbly  offered.    . 

And,  though  fhe  does  not  propofe  to  difguife  what  flie  under- 
ftands  to  have  been  the  Meaning  of  this  Interlocutor,  viz.  that  the 
Provifion  made  to  Marjory  in  her  Marriage-contrad:,  and  her  fuppofed 
Acceptance  thereof  as  her  Share  of  the  Conqueft,  was  not  only  a- 
vailable  to  lay  Marjory  afide,  but  alio  to  fubl\itute  SouthJun  him- 
felf  in  her  place,-  io  as  to  reftridt  the  Petitioner  to  the  other  Halt  of 
the  Conquell:  ;  ihe  will  be  pardoned  to  fay,  that  the  Interlocutor, 
as  worded,  aflumes  certain  Propoiitions  which  do  not  appear  ta 
have  any  juft  Foundation,  though  it  is  upon  tlie  Suppofal  of  thefe,, 
that  the  after  Confequences  are  raifed. 

And,  in  order  to  explain  what  is  thereby  intended,  the  Interlo- 
cutor finds,  that  the  Words  of  ALirjor/s  Marriage-contradl:  i  748,, 
import  a  Renunciation  and  Difcharge  of  the  Half  of  the  Conqueft 
provided  her  hy  her  Father'' s  Contract  of  Marriage  17^2,  though 
there  are  no  Words  in  Marjory's  IVlarriage-contra(5f,  that  your  Pe- 
titioner can  dilcover,  that  either  fays  or  implies,  that  the  Half  of 
the  Conqueft  Hood  provided  to  Marjory  by  her  Father's  Marriage- 
contract. 

And  as  there  are  no  Words  in  the  Marriage-contracl  itfelf  upon 
■which  this  Conftrucflion  can  be  founded,  a  very  fmall  Degree  of 
Attention  will  fatisfy  your  LordHiips,  that  it  could  not  poilibly  be 
the  Underftanding  of  Parties,  not  even  of  Southdiin  himfelf,  that 
Marjory  was  then  entitled  to  a  Half  of  the  Conqueft,  and,  confe- 
quently,  that  Southdun  covild  intend  to  purchafe  from  her  an  im- 
plied Difcharge  and  Renunciation  of  that  Half, 

For  though  it  is  true,  that,  at  that  Time,  there  exifted  only  two- 
Daughters  of  that  Marriage,  and  that,  fuppofing  no  Alteration  tO' 
have  happened,  and  Sonthdiin  to  have  made  no  Divifion  of  the 
Conqueft,  the  two  Davighters  might  eventually  be  entitled  to  di- 
vide the  Conqueft  between  them,  yet,  as  the  Extent  of  the  Con- 
queft could  not  be  afcertained  till  after  the  Diffolution  of  the  Mar- 
riage, and  that  the  Share  belonging  to  each  Child  muft  have  de- 
pended upon  the  Number  of  Children  then  exifting  •,  yet,  as  the 
Marriage  did  then  fubfift,  and  that  feveral  other  Children  might 
have  been  procreated  of  that  Marriage,  each  of  whom  would  have 
had  an  equal  Share,  if  no  Diftribution  was  made  by  the  Fa- 
ther ;   it  is  humbly  fubmitted,  with  what  Propriety  it  can  be  faid,, 
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that,  in  i7-.;8,  the  Half  of  the  Conquefl:  flood  provided  to  Mar' 
jorr,  by  her  Father's  Contradl  of  Marriage  1722. 

The  Provifion  of  Conqvieft,  libiris  ihijcitiiris,  fuhjedl  to  the  Fa- 
ther's Power  of  Dlftribution,  could  give  no  Right  to  any  one  Child, 
during  the  Handing  of  that  Marriage,  to  any  determined  Share; 
and,  therefore,  it  cannot  be  true,  as  is  liere  fuppofed,  that,  in 
J 748,  Marjory  had  Right  to  a  Half  of  that  Conquell,  which  was 
not  provided  to  any  one  or  more  of  the  Children  as  Individuals, 
but  to  the  whole  jcwiilia  in  aw:u!o ;  and,  if  Marjory's  Share  was 
not  then  afccrtained  to  be  one  Half  of  the  Conquefl,  it  follows, 
bv  neceflary  Confcqucnce,  that  Kali\irine\  Share  could  not  bo  re- 
llridcd  to  the  other  Half. 

So  that,  were  your  Lordihips  again  to  find,  what  feems  to  have 
been  intended  by  this  Interlocutor,  it  would,  at  any  Rate,  be  pro- 
per to  vary  the  Exprcflion,  as  importing  what,  in  the  Nature  of 
Things,  could  not  podibly  be  true,  that,  in  174S,  Marjory,  under 
the  Claufc  of  Conqueil  in  her  Father  and  Mother's  Marriage-con- 
tracl  1722,  was  provided  to  the  Half  of  the  Conquell. 

It  might  have  merited  a  dilFcrent  Confidcration,  if  after  the  Dif- 
folution  of  the  Marriage,  when  the  ^lantuvi  of  the  Conquell  could 
be  known,  SouthJun  had  afcerlained  a  prccife  Sum,  or  a  certain 
Share,  as  Marjory's  Proportion  of  that  Conquell,  and  had  thereaf- 
ter tranfaded  with  her  for  what  Right  or  Intcreil  ihe  had  therein ; 
but  as  no  fuch  Divifion  or  Alcertainment  was  made  in  the  1748, 
when  Marjory  received  a  Portion  of  10, coo  Merks,  the  Kxpreflioii 
in  the  Marriage-contradl  was  quite  proper,  where  that  fpecial  Sum 
was  given  to  .\/i;/7or>',  as  her  Share  oj  the  Conqucj},  which,  agree- 
ably to  the  Words,  as  well  as  to  what  feems  to  have  been  tlie  In- 
tendment of  I'articf.,  can  imjiort  no  more,  by  any  fair  Conilruclion, 
than  Marjory's  Acceptance  of  that  Sum,  as  tlic  Share  or  Propor- 
tion allotted  to  her  of  the  Conquell. 

The  Argument,  upon  the  general  Point,  is  one  and  the  fame, 
whethicr  the  Provifion  in  a  Marriage-contract,  lilwris  nafcitiiris,  is 
of  a  determined  precife  Sum,  payable  at  the  Father's  Death,  or 
Diflhlution  of  tlie  Marriage,  or  of  what  ihall  be  conqueil  and  ac- 
quired during  the  Marriage,  the* Obligation  upon  the  Father  is  one 
and  the  fame  in  both  Cales,  and  the  Children  have  «ot  a  (Ironger 
U/ght  in  the  one  than  in  the  other,  while  the  Obligation  Hands  in 
nuilis  fiHihits  C'jtttrac/us,  the  Chihiren  have  a  j'./f  f/r./;//,  and,  conlc- 
<j[ucntly,  J.  Right  of  Action,  cither  at   their  own  Inltance,    or  of 

thole 


r  .I^  1 

thofe  at  whofe  Inflance  Execution  is  appointed  to  pafs,  to  compel 
the  Father  either  to  fettle  and  fecure  the  Subjects  conquefl  and  ac- 
quired, in  favour  of  the  liTue  of  the  Marriage  ;  or,  if  the  Provi- 
fion  is  of  a  Sum  certain,  to  veil:  the  fame  in  heritable  Securiiy, 
for  Behoof  of  the  Children  of  the  Marriage;  and,  to  this  Efft<5l, 
the  Petitioner  is  advifed,  that  no  Service,  or  other  aflive  Title,  is 
requifite  to  be  eftabliilied  in  their  Perfons,  to  compel  the  Father, 
or  his  Heirs,  to  implement  the  Obligation  ;  but,  when  it  is  imple- 
mented, and  the  F.ftate  or  Provilion  I'ettled  and  fecured  to  the  Chil- 
<lren  of  that  Marriage,  ?s  the  jus  creJiti  is  extinguiibed  by  the  Ob- 
ligation's being  performed,  they  muiT:  take  as  Keirs  of  Provifion, 
and,  in  that  Charadler,  become  liable,  fuo  oniiiie,  to  all  the  Father's 
onerous  Debts  and  Deeds,  and  the  jus  crediti  is  no  longer  effeclual 
to  any  Purpofe,  but  to  guard  againft  the  Father's  gratuitous  or 
fraudulent  Deeds,  in  prejudice  of  their  Proviilon  of  Succeffion. 

Thefe,  the  Petitioner  is  advifed,  are  fo  many  inconteftible  Prin- 
ciples of  the  Law  oi  Scotland;  and  therefore,  taicing  it  for  granted, 
that  it  is  of  no  confequence,  upon  the  general  Argument,  whether 
fuch  Provifions  in  a  Marriage-fetclement,  liberls  nafc'ituris,  are  of 
the  Conquefl:  during  the  Marriage,  or  of  a  fpecial  determined 
Sum,  fecured  to  the  Children  at  their  Father's  Death,  or  DifTolution 
of  the  Marriage,  and  as  the  Argument  will  be  better  underftood, 
when  applied  to  a  fpecifick  Sum,  than  to  the  Conquelt,  it  iliail,  in 
the  Sequel,  be  fuppofed  that  Southdun,  by  the  Marriage-contracl, 
1748,  had  been  obliged  to  provide,  fettle,  and  fecure  10,000  /.  to 
the  Iilue  of  that  ^.'arriage,  payable  at  his  Death,  and  that,  during 
the  Standing  of  faid  Marriage,  when  there  were  two  Children  ex- 
ifl:ing,  Southdun,  upon  occalion  of  the  Marriage  of  one  of  thefe 
Children,  had  given  her  a  Portion  of  1000/.  as  her  Share  of  the 
10,000  /.  the  Queftion  thereupon  arifing  is,  Whether,  in  fuch  Cafe, 
Southdun,  or  his  general  Heirs,  in  accounting  with  the  other 
younger  Child  remaining  in  famiUa,  would  be  intitled  to  pocket  up 
4000  /.  as  the  Sbare  or  Proportion  belonging  to  the  other  Child, 
who  had  been  forisfiimiliate  I  or.  Whether,  e  contra,  that  Child's 
Acceptance  of  a  fpecifick  Sum,  as  her  Share  of  the  total  Provifion, 
can  operate  a  Liberation  to  the  Father,  of  the  Obligation  in  his  own 
Marriage-contraa,  in  favours  of  the  Iflue  of  that  Marriage,  fur- 
•ther,  or  to  any  other  EfFeil  than  to  have  Credit  and  Allowance 
out  of  the  total  Provifion  of  the  Sum  given  to  the  other  Child,  as 
isr  Share  of  the   total  Pr-ovifion?   and,  confequently,  Whether  he 

does 


does  not  remain  bound  to  make  ^ood  to  the  remaining  Cliild,  or 
Children,  in  familia,  tlie  Refidueof  the  total  Sum  which,  by  the  Mar- 
riage-contrad,  he  lluod  bound  to  llcure  to  tiic  Children  ot  that 
Marriage  ? 

This,  if  the  Petitioner  does  not  miflake  it,  is,  a  fair  State  of  the 
Qaellicn,  and  a  Quoltion  it  is  of  very  general  Importance  to  all 
Marriage-fctt'cmenrs,  which  hitherto  have  been  deemed  I'acred  and 
inviolable  ;  it  is  upon  the  laith  and  Credit  that  the  Obligations  there- 
in contained,  will  be  fully  and  fairly  implemented,  that  Alliances  by- 
Marriage  arc  made;  the  IntcrcU  of  the  Children  yet  unborn  is  the 
joint  Care  and  Concern  of  the  Friends  on  both  Sides  ;  they  conlider 
vliat  Provifions  arc  proper  and  luitablc  to  be  fettled  and  Iccured  to 
the  Ilfue  of  the  Marriage,  according  to  their  Rank  anti  Quality, 
and  the  Circumilances  of  Parties  ;  and  as  the  Father  is  tor  themoft 
Part  the  Obligant  in  thefe  Provifions,  Execution  is  generally  pro- 
vided to  pafs  at  the  Inftance  of  fomc  of  the  Wife's  nearcfl  Rela- 
tions, for  making  elledual  to  the  Children  of  that  Marriage,  the 
Provifions  thereby  iccured  to  them. 

But  if  the  Pica,  that  is  now  maintained  by  the  other  Party,  iliail 
be  hnally  eftablilhed  by  judgment  of  your  Lordlhips,  it  mull  be 
a;ii)arent,  that  Marriage-fcttlements,  however  anxloully  conceived, 
will  be  no  better  than  fo  much  wallc  Paper,  and  no  earthly  Secu- 
rity to  the  Children  of  the  Marriage  of  the  Provifions  fettled  ami 
ilcured  to  them,  which  every  Father,  the  Debitor  in  thele  Provi- 
fons  will  be  enabled  to  cut  and  carve  upon  at  pleafure,  and  whe- 
ther to  ierve  his  own  Views,  or  to  gratify  the  ambitious  Schemes 
of  a  l(:cond  Wife,  to  rob  the  Children  of  the  full  Marriage  ot  what 
•was  meant  to  be  fccurcd  to  tl.cm  by  their  Mother's  Maniagc-con- 
trad. 

'IIuTc  will  be  the  unavoidable  Confcqucnces  of  the  Dodrine  c- 
Aablilhcd  by  your  I.ordlhips  Interlocutor.  Children  in  familia; 
and  under  the  lather's  Power.  Hand  upon  very  unequal  Ciround, 
lie  has  the  Power  of  dillributing  cither  the  Provifion  of  ('onqucfl, 
or  the  fpecial  Provifion,  by  uiuqual  Proportions  amongft  the  Chil- 
dren of  that  Marriage,  this  gives  him  fuch  an  AlLendant  and  Au- 
thority over  them,  that  no  one  of  them  dare  to  Ibikeout  or  lefufc 
to  :'Cceptof  fuch  Terms  as  he  is  pKafed  to  olVer. 

SnppoGng  the  Provifion  to  be  j  0,000 /.  and  the  Children  to  be 
five  Ml  Numl'cr,  whereby  each  of  them  uj^on  an  ccjual  Uivifion, 
oj  it  no  Uiviliou  at  all  wa^  made,  wuvdd   be  entitled  to  zoool.  but 
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the  Father  being  difpofed  to  reftridt  this  Provilion  to  a  Half  or 
a  Fourth  of  the  Sum,  he  attacks  the  Children,  one  after  another  ; 
to  the  firrt  he  offers  500/.  as  her  Share  of  the  10,000/.  if  fhe  re- 
fufes  to  accept,  he  gives  her  to  underftand,  that  he  has  it  in  his 
Power  to  make  the  Divifion  in  fuch  unequal  Proportions  as  he 
pleafes ;  and  if  flie  will  not  accept  of  the  Sum  oifered,  as  her 
Share  of  the  10,000  /.  he  will  reilriifb  her  to  fome  pitiful  Sum: 
There  is  not  one  Child  of  a  thoufand,  efpecially  thofe  of  the  Fe- 
ma!e-fex,  that  could  have  the  Refolution  to  withftand  fuch  an  At- 
tack as  this  from  a  Father,  under  whofe  Power  they  are.  She  is, 
therefore,  forced  to  fubinit.  She  accepts  of  the  500  /.  as  her  Share 
of  the  10,000  /.  that  Share  upon  an  equal  Divifion,  would  be 
2000/.  the  Father,  by  her  Acceptance  of  the  500/.  comes  in  her 
Place,  and  thereby  he  gains  to  himfelf  1500  /.   upon  her  Share. 

That  Point  being  gained,  he  purfues  the  fame  Game  with  the 
other  Children,  one  after  another,  and  by  tranfacling  with  each 
feparately,  inftead  of  making  good  a  Provifion  ot'  10,000  /.  to  the 
faniUla  or  Children,  the  Sum  in  which  they  were  fecured  by  their 
Mother's  Marriage-contra6l,  he  gives  them  but  2500  /.  and  pockets 
up  the  Remainder,  whether  for  behoof  of  his  general  Heirs,  or  for 
the  Children  of  another  Marriage. 

And  it  is,  with  SubmifTion,  no  good  Anfwer  to  fay,  that  how- 
ever prafticable  fuch  Things  may  be,  the  Law  entertains  no  Jea- 
loufy,  that  a  Father  will  be  guilty  of  any  fuch  Abufe  with  refpecft 
to  his  own  Children,  and  that  if  any  fuch  fraudulent  Pradtices  ihall 
appear,  the  Law  will  give  redrefs. 

What  Fathers  generally  do,  is  not  the  Queflion,  it  is  fufncient 
that  fuch  Wrongs  may  be  committed,  and  Examples  are  not  want- 
ing where  Fathers  have  ad^ed  with  great  Partiality,  in  Prejudice 
and  Defraud  of  his  own  Children,  in  order  to  deliver  himlelf  rroni 
the  Obligations  he  had  come  under  by  Marriage-fettlements,  e- 
fpecially  in  Cafes  fuch  as  this,  where  there  are  Children  of  diffe- 
rent Marriages,  one  of  which  is  generally  favoured  more  than  the 
others.  This  was  David  ThreiplancV?,  own  Language,  when  he 
challenged  the  Settlement  of  the  Land-eflate,  and  why  fpeak  a 
different  Language  now  \ 

Southdun  had  made  a  ftridl  Settlement  in  favours  of  a  particular 
Series  of  Heirs;  he  wanted  to  aggrandize  the  Family-eftate,  and  to 
lighten  the  Burdens  upon  it  as  far  as  poffible.  The  Children  of  the 
fecond  Marriage  were  entitled    to  the  Lands  conqueft  and  acquir- 
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€(.],  (luring  the  flAn.'.ing  of  that  Marriage,  he  had,  notuithftand- 
ing.  taken  the  Kiglus  and  Securities  ot  thefe  in  favours  of  his 
Ileirs-gencral  ;  and  in  order  to  prevent  their  being  evicted  by 
the  Children  of  that  Marriage,  he  fell  upon  this  Device,  lirll,  in 
Marjory's  Marriage-contraci,  of  giving  her  a  Ipecial  Frovihon  of 
no  more  than  i  0,000  Merks  as  her  Share  ot  the  Conquell,  and 
thereafter,  ot  granting  a  Bond  of  Frovifion  10  Kalhiirinc,  in  full  of 
her  Share  of  Conqueil;,  Legitim,  and  whatever  elfelhecould  claim  ; 
and,  lalf  of  all,  of  giving  an  additional  Provifion  to  Marjory  and 
her  Children,  inortler  to  bring  her  to  a  Far  with  the  Petitioner. 

But  as  all  thele  I'rovilions  are  greatly  Ihort  of  what  the  Chil- 
dren of  the  I'econd  Marriage  were  entitled  to  by  their  Mother's 
Marriage-contraCl;  the  Quellion  is,  whether  SouthJiins  general 
Heirs,  are  entitled  to  Rand  in  Marjory's  Place,  ami  in  fo  hr  as  the 
10,000  Merks  of  Portion  given  to  her,  fell  Ihort  of  the  Half 
of  the  Concpied,  to  take  the  Benefit  thereof;  and  if  your  Lord- 
iliips  are  fatislicd  that  tlie  Confcquences  of  this  Doclrine  may  be 
fuch  as  have  been  above-llatcd,  it  will  at  leall  have  the  Piled  to 
engage  your  Attention  to  a  more  Urict  Kxamination  of  thofe  Prin- 
ciples, whicli  may  lead  into  fuch  dangerous  Confcquences. 

And  tliis  leads  your  Petitioner  to  obl'erve.  that  this  is  not  the 
only  Inllance  wherein  the  Law  has  been  jullly  jealous  of  inch  A- 
bule  of  Power,  even  in  the  Hands  of  a  lather;  the  Dcath-becl 
Law  had  for  its  Objecl,  the  lecuring  the  apparent  iicir  againll 
Deeds  elicited  troin  Pcrfons  jh  Ici'lu  icgrtiiuiinis. 

To  avoid  the  V.iXc€i  of  this  Reilraint,  it  was  ufual  to  take  from 
the  apparent  Heir  a  forehand  Conlcnt  and  Approbation  of  any 
Deed  of  Scitlement  which  he  Ihoulil  think  proper  to  make,  even 
upon  Death-bed,  or  in  artnulo  mortis,  this  was  what  no  apparent 
Heirduril  rel'ulc,  where  the  Pathcr  or  other  Anccllor  had  an  un- 
limited I'te,  Iclt,  in  Cialcof  a  Kefufal,  he  Ihoulil  be  totally  dilinhc- 
rited,  and  therefore  the  Law  did,  with  great  Jullice  ami  I'ropriety, 
ileny  its  Sanclion  to  every  Deed  ol  that  Nature,  innH>rting  a  fore- 
liaiid  Conlcnt  to  validate  Death-bed  Dilpolitions,  as  coiilia  bo- 
ms mores,  and  in  which  the  apparent  Heir  was  not  a  free  Agent. 

So  alfo,  in  Mairiage-lettlemcius,  where  Ipecial  Sums  arc  lliini- 
lated,  to  be  Ictured  tor  the  Ules  ot  the  Marriage,  but  relUiclcd 
to  a  IclVc-r  Sum  by  private  latent  Deeds,  thele  being  coulra  JiJcm 
tobuliinim  nuptuilium,  and  therefore  p-refumed  to  have  proceeded 
from  that  lullucncc  wliich    the  Partici  thcmfelvcs  are  fuppoleil  to 
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be  under  in  sjlu  amons,  the  Law,  without  any  Examination  into 
the  Motives  or  Reafons  of  fuch  Reftriiflion,  holds  it  to  be  fraudu- 
lent, prcefumptione  juris,  ai  d  denies  its  Effe<fl:. 

The  I'an-ie  Principle  applies  with  double  Force  to  Cafes  fuch  as 
the  prefent,  where  a  Father,  meaning  to  difappoint  the  Children 
of  a  Marriage,  of  the  Provifions  he  was  bound  to  iecure  and  make 
efFeclual  to  them,  abufing  the  Power  and  Authority  he  has  over 
them,  puts  them  ofF  with  fomuch  a  lefler  Sum  than  they  were  in- 
titled  to,  and  appropriates  to  himfelf  and  his  Heirs-general  tl^e 
Bulk  of  their  Provifions  ;  hard  would  be  the  Cafe  of  Children 
of  a  Marriage,  if  a  Device  fuch  as  this  was  to  be  countenan- 
ced. 

The  Petitioner  will  therefore  be  allowed  to  alTume  it  as  an  unde- 
niable Propofition,  that  in  Settlements  by  Marriage-contract,  where- 
in Provifion  is  made,  whether  of  Conqueffc,  or  of  a  fpecial  Sum  to 
Children  of  the  Marriage,  as  it  imports  a  Provifion  of  Succeflion  to 
take  Etfedt  at  the  Father's  Death,  not  in  favours  of  any  particular 
Child,  or  even  of  the  whole  Children  that  may  be  procreated  of 
faid  Marriage,  thereby  to  conftitute  each  Child  Creditor  in  a  rate- 
able Proportion,  per  capita,  from  the  Moment  ot  Exiflence,  but  of 
fuch  Children  in  a  colledtive  Body  ;  the  Father,  who  is  the  Debitor 
in  that  Provifion,  muft  make  good  the  fame  to  the  Ilfue  of  the 
Marriage  then  exifling,  and  has  it  not  in  his  Power,  by  any  De- 
vice, to  withdraw  from  thefe  Children,  or  appropriate  to  himfelf, 
any  Part  of  that  Provifion. 

So  the  Rule  is  laid  down  in  exprefs  Words  by  Erskine,  F.  3<)8j 
his  Words  are:  "  No  Provifion  granted  to  Bairns  gives  a  fpecial 
"  Right  of  Credit  to  any  one  Child,  as  long  as  the  Father  lives,  the 
"  Right,  is  granted y^wn/iW,  fo  that  the  whole  muft  indeed  go  to 
"  one  or  other  of  them,  but  the  Father  has  a  Power  inherent  in 
"  him  to  divide  it  among  them,  in  fuch  Proportions  as  he  thinks 
"  beft,  yet  fo  as  none  of  them  may  be  entirely  excluded." 

It  is  this  inherent  Power  of  Divifion,  which  however  formerly 
doubted  of  by  our  greateft  Lawyers,  ftands  now  eftabliihed  by  the 
more  recent  Decifions  of  this  Court,  that  diftinguilhes  Provifions 
by  Marriage-fettlement  from  the  Legitim,  the  one  being  the  pro- 
nji/io  legis,  the  other  the  provifio  horninis :  Thus  far  they  agree,  that 
they  are  both  a  Provifion /^«zz7/^f,  it  is  the  Children  exifting  at  the 
Father's  Death,  and  unforisfamiliate,  that  are  the  Creditors,  in 
both,  fuch  ot  the  Children  as  predeceafe  their  Father,  or  are  forisfa- 
miliate 
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miliatc  during  the  Father's  Life,  do  not  tranfniit  any  Share  to  their 
Heirs,  bccaulc  the  (urviving  their  Father  was  a  C'onilition,  fine  qua 
lion,  ol^  their  being  inntled  to  any  Share  of  the  general  Provifiun  ; 
the  necellary  Conlequcnce  of  wliich  is,  that  being  withdrawn  from 
that  faniUia  who  were  the  Creditors  in  the  l^rovihon,  whether  by- 
Death,  or  Forisfamiliation,  the  total  Frovifion  continued  to  be  due 
to  iiich  of  the  Children  as  are  cxilling  unforisfaniiliate  a:  the  Fa- 
ther's Death. 

In  the  Cale  of  Lcgitim,  it  is  an  agreed  Point,  laid  down  by  all 
our  Lawyers,  and  ellablinicd  by  the  Dccifions  of  this  Court,  that 
where  one  or  more  of  the  Children  have  accepted  ot  Provifions,  in 
Siitisfaction  of  their  Legitim,  ami  dilchargctl  tlie  fame,  the  Ftfedl 
ut  luch  Difcharge  is  not  to  infer  or  diniinifli  the  general  Right  of 
Lcgitim,  in  which  the  Children  in  Jdwilia  at  the  Fatlier's  Death  arc 
the  proper  Creditors,  or  to  fubllitute  the  Father  or  his  Heirs-general, 
as  in  place  of  the  Children  lb  forisfuuiliate,  but  that  the  wh  ile  Le- 
gitim remains  to  be  due  to  the  other  Children  in  /tiwi/iti,  and,  if 
fuch  is  the  Law  in  the  Cale  of  Legitim,  it  is  hard  to  diicovcr  any 
good  Pvcafon  why  the  fime  ought  not  equally  to  obtain  in  the  Ca(e 
of  ProvlGon  by  Marriage-lettlement,  as  it  is  the  Children  m  familia 
at  the  Father's  Heath  that  are  the  Creditors  in  both,  which  are  e- 
qually  a  Debt  upon  the  Father's  general  Heir,  to  be  made  good  out 
of  his  Means  and  Fffec^s. 

The  only  material  DifFcrcncc  between  the  two,  is,  that  the  Law 
has  afcertaine<l  the  Right  of  Legitim  to  divide  ecjually,  per  capita^ 
amongll-the  Cliildren  exilling  in Jtiuitlui  at  the  Father's  Death,  in- 
fomuch,  that  tliough  any  one  or  more  of  thele  Children  lliould 
difcharge  their  Legitim,  the  IJcnefit  thereof  accrelces  to  the  other 
Children  in  fiiiniiia  ;  fb  that,  if  any  one  Child  remains  unforisfa- 
niiliate at  the  Father's  Death,  he  is  intitlcd  to  the  whole  Legitim  ; 
whereas,  in  the  Cale  ot  Provifion  by  Marriage-lettlement,  though 
the  whole  Provifion  equally  belongs  to  the  Chiltlren  in  fir/ii/ia  at 
the  Father's  Death,  the  Father  is  now  underllood  to  have  an  inhe- 
rent Power  of  Divilion  amonglt  thele  Clhildren,  but  fo  as  Hill  to 
remain  bound  to  make  good  the  whole  to  one  or  other  of  them,  al- 
Jotring  to  each  a  certain  Share  i)r  Proportion  tiiereof. 

Whether  this  Power  of  Dillribution,  in  the  Call*  of  Provifion  by 
Man  jagc-fettlement,  has  any  jurt  l-ouiulation  in  the  Principles  of 
Law  or  juflice,  may,  with  Uealiin  be  doubted,  that,  a  Father, 
who,  by  his  own   Acl  and  Deed,  has  conlUcute  liimlelf  Debitor  to 
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the  whole  Children  of  a  Marriage,  and  which,  m  the  Nature  of 
Thino-s,  mufl  have  been  intended  by  the  Parties  to  the  Marriage-fet- 
tlement,  as  a  fuitable  Provifion  to  the  whole  IlTue  of  the  Marriage, 
fhould  have  it  in  his  Power  to  cut  and  carve  thereon  at  pleafure, 
by  giving  the  one  Child  a  greater,  to  others  a  lefler  Share  of  the 
Sum  fo  provided. 

This  does  not  obtain,  in  any  other  Cafe  to  the  Petitioner  known, 
if  any  Perfon  lliould  ellablilii  fuch  a  Provifion,  whether  by  Mar- 
riage-fettlement  or  otherwifc,  in  favours  of  the  Children  of  a  Mar- 
riage, however  gratuitous  on  the  Part  of  the  Donor,  it  is  a  clear 
Cafe,  that  unlefs  fuch  Power  of  Divifion  was  fpecially  referved,  ic 
would  not  be  competent  to  the  Donor  to  make  any  unequal  Divi- 
fion or  Diftribution  thereof,  but  the  whole  Children,  exifting  at  the 
Time,  when  the  Provifion  takes  place,  would  be  intitled  each  to 
an  equal  Share. 

Nay,  what  is  more,  fuppofe  a  Father  fhould  grant  Bond  of  Pro- 
vifion to  the  whole  Children  of  a  Marriage,  then  exifting,  by 
Name,  without  referving  to  himfelf  any  Power  of  Divifion,  it  is 
equally  certain,  that  no  Power  of  Diftribution  would  in  fuch 
Cafe,  be  competent,  but  each  Child,  exifting  at  the  Time  when 
the  Provifion  becomes  due,  would  be  intitled  to  an  eqv;al  Share. 
From  all  which  the  Petitioner  will  be  allowed  to  conclude,  that 
the  Power  of  Diftribution  afcertained  to  the  Father  by  the  later 
Decifions  of  this  Court,  in  the  Cafe  of  Provifion  by  Marriage- 
fettlement,  has  no  other  Foundation  but  the  patria  potejlas,  'the 
Boundaries  of  which  cannot  eafily  be  afcertained.  The  Depend- 
ance  which  Children  have  upon  their  Father,  and  the  Provifion  be- 
ing granted  familiar  whereby  the  Father  may  be  underftood  fairly 
to  have  implemented  that  Obligation,  when  he  makes  good  the 
•whole  Provifion  to  the  Children  of  the  Marriage,  though  by  un- 
equal Proportions,  giving  to  each  a  rational  Share. 

It  has  been  already  obferved,  that  it  is  but  of  late  Years  that 
this  Power  of  Diftribution  has  been  afcertained  to  be  an  inherent 
Right  In  the  Father,  who  is  himfelf  the  Debitor  in  the  Provifion. 
Dirleton,  a  Lawyer  of  the  greateft  Authority,  under  the  Title, 
Provifion  in  favour  of  Bairns,  fol.  229,  ftaces  this  very  Queftion, 
as  a  Point  then  juilly  doubted  of,  and  clearly  leans  to  the  Opinion, 
that  the  Father  ought  to  have  no  fuch  Power  of  Divifion,  but  that 
the  Provifion  fliould  belong  to  the  whole  Children  equally  ;  and 
the  ratio  dubitandi  is  precilely  what  has  been  above  obferved  of  t!ie 
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apparent  Danger  that  this  Power  might  be  abufed,  particularly  ; 
vhcreas,  in  the  prefcnt  Cafe,  there  are  Children  of  clilK-rent  Mar- 
riages ;  for,  atcer  obi'erving,  that  it  might  feein  hard,  that  the  la- 
ther  Ihould  not  iiave  Power  to  make  the  Divilion  amoixg  hit,  Chil- 
dren, in  order  to  lender  iliem  dutilul  to  him,  he  remarks,  on  tlie 
other  hand,  "  That  the  Provifion  being  in  favours  ot  the  Chil- 
"  dren,  which  is  uofucn  cotleclii'inn  et  umverfc.le ;  if  that  Power 
"  were  allowed  to  a  Pather,  it  may  be  abufed,  and,  intending  to 
"  marry  again,  lie  might  deal  with  one  ot  his  Children,  anu  give 
"  him  more  than  his  Proportion  ;  he  may,  by  Tranficlion,  iLtile 
*'  all  the  Conquell  on  him,  and  take  a  great  Part  of  it  back  liom 
*'  him,  in  Prejudice  of  the  other  Children."  And.  this  he  confirms 
by  Analogy,  in  the  Cafe  of  Lcgitim  ;  his  Words  are:  "  Ly  that  Pro- 
"  vifion  there  is  a  I.egitim  Icttleil  upon  the  Children;  and  as  the 
"  Father  cannot  prejudge  them  of  that  which  is  given  them  by 
"  "Law,  but  the  Bairns  Part  mull  divide  equally,  l"o  he  cannot 
*'  prejudge  them  of  that  Bairns  Part  provided  by  Contrael,  unlefs 
"  by  the  fame,  the  Pachcr  had  that  aibili luin  and  Power  given  to 
"  him  as  Ibmetimes  it  is." 

From  this  great  Authority,  thefc  Conclufions  may  fairly  be 
drawn,  Fnf,  That  an  Argument  by  Analogy,  from  the  Cafe  of 
the  Legltim,  to  the  Cafe  of  Provilion  by  Man  iage-lettlcment,  is 
fair  andjull. — z./Z/.That  it  is  xhc  fji/ii/iii  of  Children  exilling  at  the 
Tinic,  who  are  the  Creditors  in  both. — 3<//),  That  the  whole  Pio- 
vifion,  whether  of  Legitim,  or  by  Marriagc'-contracl,  mull,  in  all 
Events,  be  made  good  to  the  Chiklren. — -xlhly.  That  the  Power  of 
Diftribution,  claimed  by  the  Father,  was  not  underllood  at  that 
Period  of  the  Law  to  have  any  jult  Foundation. — J//'/)',  That  the 
rnod  obvious  Abufe  from  thence  to  be  apprehended,  was  the  Fa- 
ther's making  jirivate  Tranfatflions  with  fome  of  the  Children,  by 
Means  of  which,  he  Ihould  witlulraw  fioni  the  whole  Children  a 
great  Part  of  the  total  Provilion  to  which  tlie  whole  Chiklren  were 
jntitled.  How  apiKifite  that  is  to  the  Cafe  in  hand,  needs  no  11- 
luUration,  where  the  Tendency  of  the  Plea,  allowed  of  by  your 
Lordfliips  Interlocutor, is  to  ajipropriate  to  SouthJun  and  his  CJene- 
ral  Heirs,  as  in  place  of  Mirj:.rr,  one  of  the  Davighters  of  his  fe- 
cond  Marriage,  an  cipial  Flalf  of  the  whole  Conipieil,  provided  to 
the  Children  of  that  Marriage. 

Dii  Uloti  is  not  lingular  In  this  Opinion,  that   the  Father  had  by 
^aw  no  fuch  Power  of  Diftribuiiou  couipeicnt  to  him.     The   I  une 
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Do^lrine  is  laid  down  by  Lord  Stair,  hb.  S-  tit  5.  §  ^i.  his  Words 
are:  "  A  Claufe  of  Conqueft  obliges  the  Husband  to  take  all 
"  Lands,  Annualrents,  and  Sums  conqueft  during  the  Marriage, 
"  to  himfelf,  and  the  Heirs  and  Bairns  of  the  Marriage,  one  or 
"  tmre,  found  to  conflitute  all  the  Bairns  of  the  Marriage,  male 
"  and  female,  Heirs-portioners  ;  and  that  it  was  not  alternative, 
"  that  the  Husband  might  either  take  the  Conqueft  to  himfelf, 
"  and  the  Heirs  of  the  Marriage,  or  to  himfelf  and  Bairns  of  the 
"  Marriage,  at  his  Option  ;  and,  therefore,  having  taken  a  con- 
"  fiderable  Sum  in  favours  of  himfelf,  and  the  Heir  of  the  Marri- 
"  age,  who  was  his  only  Son,  yet,  after  his  Death,  his  four  Daugh- 
"  ters  of  that  Marriage  obtained  Decreet  againft  their  Brother,  to 
"  denude  himfelf  of  their  Shares,  2 <^th.  January  1678,  Steivart 
"  contra  Stezuart.'"  Here  the  Father  had  taken  it  upon  him,  fo 
far  to  exerce  his  fuppofed  Power  of  Diftribucion,  as  to  take  the 
Security  of  a  confiderable  Sum  of  Money,  conqueft  during  the 
Marriage,  in  favours  of  his  only  Son,  one  of  the  Children  of  that 
Marriage,  which  being  challenged  by  the  Daughters  of  the  Mar- 
riage, as  equally  intitled  under  the  Claufe  of  Conqueft  in  the 
Marriage-contract,  the  Father  was  found  to  have  exceeded  his 
Powers,  and  the  Daughters  intitled  to  an  equal  Share  of  that  fpe- 
cial  Sum  with  their  Brother. 

The  like  Judgment  was   repeated   in  another  Cafe,  obferved  bv 
Forbes,  9th  July  171 2,  Elizabeth    Grant   contra   Patrick   Grant    of 
Dunlugas,  which  being  more  diredly  in  point  to  the  Cafe  in  hand 
the  Petitioner  will  be  pardoned  to  ftate  it  at  greater  Length. 

In  1687,  Robert  Grant  oi  Dunlugas,  in  his  eldeft  Son's  Contrail  of 
Marriage,  had  difponed  his  Eftate  to  his  faid  Son,  with  the  Burden 
of  6000  Merks  for  Provifion  to  his  younger  Son,  Andrew,  and  his 
DciXAghler,  Elizabeth,  to  be  divided  amongft  tliem,  and  paid  at  fuch 
Terms,  as  the  Father  fliould  appoint. — In  1693,  Robert,  the  Fa- 
ther, in  implement  of  faid  Obligation,  affigned  to  his  two  younger 
Children,  Andreiv  and  Elizabeth,  a  Debt  due  to  him  by  John 
Campbell  of  Friartoiin ;  and  he,  and  his  Son,  Patrick,  did  thereby- 
further  oblige  them,  to  pay  to  Elizabeth  1000  Merks,  declaring 
the  Bond  and  Affignation  to  be  in  full  Satisfaction  to  Andreiv  and 
Elizabeth,  of  all  they  could  claim,  through  their  Father's  Deceafe 
or  their  eldeft  Brother's  Contradl  of  Marriage.  After  the  Death  of 
the  Father  and  Son,  Elizabeth  purfued  the  Son  of  her  Brother,  as 
reprefenting  his  Father  and  Grandfather,  for  Payment  of  the  1000 
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Moiks,  and  the  equal  Half  of  the  other  ^ooo  Merks,  wherewith 
lier  Brother  was  burdened  by  the  Dilpofition  to  him  of  the  Elhite. 
— rieailed  tor  the  Defender,  that  Rjbcrt  Grant,  tlie  Father,  had 
cterced  his  Faculty  of  Divifion,  by  givnig  the  Piirfuer  looo 
Merks,  in  full  batis'faelion,  which  ellectiially  excUides  her  from 
all  further  Claim. —  i'lic  J»ul|^mcnt  of  llie  Court  was,  That  there  is 
n  j:is  qii.T/ilum  to  the  I'url'uer  by  the  Contracl  of  Marriage,  and 
ih  u  the  Sums  alllgned  by  the  fecond  Bond  of  Trovifion  (-y;;.  the 
Debt  due  by  Cimpbcll  of  Friartoini)  proving  intffeclual,  ihe  might 
repudiate  the  fame,  and  thereby  hath  an  Interelt  to  claim  an  equal 
Sliare  of  the  Provilions  to  the  Children  in  her  Brother's  Contraift 
of  Marriage;  and  the  ratio  Jc-ciJcnJi  is  thus  cxprelled,  "  That 
•*  though  the  Father,  by  his  Power  of  Divifion,  might  give  more 
"  or  lels  of  the  6000  Merks  to  her  Brother  and  iier,  /jc  ivas  jlill 
"  obliged  to  '^'I'vc  the  •whole  Lt-uuen  them  :  If  the  Father  had  made 
"  no  Divifion,  the  Son  and  Daughter  would  have  had  Right  to 
"  tlie  60C0  Merks,  equally,  and  by  juil  Proportions,  which  jus 
"  qiisfitum  could  never  be  taken  from  them,  but  with  their  own 
'•  Coufent,  except  upon  Payment  oj  the  ivhole  6000  Merks  to  one  or 
"   other,  or  both." 

What  is  chiefly  remarkable  in  the  above  mentioned  Dccifion, 
is  the  Piinciple  there  allumed,  that  though  the  Father,  by  virtue 
of  the  Power  of  Dillnbution,  Ipccially  reibrved  to  him  by  the 
Deed  of  Ajipointment,  had  a  Power  to  make  an  unequal  Divifion, 
lie  was  in  all  Events  bound  to  make  gooil  the  whole  Provifion, 
to  both,  or  one  or  other  of  the  Children,  and  that  is  prccilely  what 
vour  Petiiioner  contends  for  in  this  Cafe,  SouthJun  was  bound  to 
iettlc  and  I'ecure  the  whole  Conquell  to  the  Children  of  that  Mar- 
riage; he  gave  to  Marjory  10,000  Merks  as  her  Share  of  the  Con- 
qued  ;  and  if,  by  Acceptance  thereof,  Marjory  was  forisfamiliate 
and  excluded  from  claiming  any  greater  Share,  does  it  not  fol- 
low, by  necellary  Confequence,  tliat  the  Rcfidue  of  that  Con- 
quell  belong'^  to  the  Petitioner,  the  only  other  Child  of  the 
Marriage,  unprovided  and  unforiblamiliatc  at  her  Father's 
Death. 

The  Petitioner  at  the  fime  Time,  do.-s  fairly  acknowledge,  that, 
Iiowcvcr  doubtful  this  Power  of  Divifion  may  have  been,  in  the 
more  early  Periods  of  the  I. aw,  even  as  far  down  as  the  Times  of 
Lord  Stair  and  Dirkt'm,  it  is  now  cllabHlhcd  by  the  more  recent 
Dccifions  of  this  Court. 

The 
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The  firfl  Cafe  that  occurred,  where  this  Point,  refpefting  the  Fa- 
ther's Power  of  Divilion  of  a  Provilioii  in  a  Marriage-lettlcmenr,. 
came  to  be  dilputed,  was  no  earher  than  the  i  oth  July  1724,  in 
the  Cafe  of  Douglas  contra  Douglas,  when  the  Father's  Power  of 
Divifion,  was  affirmed.  The  lame  Judgment  was  repeated  in  the 
Cafe  of  Dowie  contra  Doivie,  9th  January  1728.  And  which 
being  again  called  in  queftion,  in  the  Cafe  of  Colonel  CavipbcH's 
Settlement,  i6th  December  1738,  the  Judgment  of  the  Court  in 
that  Cafe  was  "  That  each  of  the  Children  are  intitled  to  a  Share 
"  in  the  fpecial  Sum  and  Conquefl,  but  that  the  Father  had  a 
"  Power  of  Divifion  of  the  Sum  and  Conqueil;  among  his  Chil- 
"  dren,  in  J'uch  Manner  as  might  be  found  rational,  and  therefore 
"  that  he  might  lawfully  acquire  a  Land-eftate,  and  take  the 
"  Rights  thereof  to  his  eldeft  Son,  and  might  alfo  difpone  his 
"  moveable  Eltate  to  him,  with  the  Burden  of  rational  Provifions 
"   to  his  younger  Children." 

In  all  thefe  later  Decifions,  eftablifliing  the  Father's  Power  to 
make  a  rational  DiUribution  among  the  Children  of  the  Marriage, 
it  was  manifeftly  implied  and  landerftood,  that  the  v/hole  Provi- 
fion  mufl  be  made  good  to  one  or  other  of  the  Children,  and  that 
the  Father  had  it  not  in  his  Power,  by  any  Stratagem  or  Device, 
to  appropriate  any  Part  thereof  to  himfelf ;  your  Lordfhips  will 
not  prefume,  that  Southdun  in  this  Cafe  intended  to  defraud  his 
Children  of  the  fecond  Marriage,  of  what  juftly  belonged  to  them, 
and  if  that  fliall  be  fuppofed  to  have  been  his  Intention,  the 
Law  will  give  no  Countenance  to  it  ;  the  Claufe  in  Marjory  a  Con- 
tract of  Marriage  givin;:;  her  10,000  Merks,  as  her  Share  of  the 
Conqueft,  may  fairly  be  conllrued  as  importing  no  n\ore,  but  the 
appropriating  to  her  that  Sum,  as  in  full  Satisfaction  of  all  that 
ihe  iliould  be  intitled  to  take  of  the  Conquefl,  as  one  of-  the  Chil- 
dren of  the  Marriage,  and  thereby  to  withdraw  her  from  among 
the  Number  of  the  Children,  to  whom  the  Refidue  of  chac  Con- 
queft was  to  be  made  good,  but  by  no  Means  to  fubif  ituce  South- 
dun  himfelf,  or  his  General-heirs,  as  in  Marjory's  Place,  quoad  the 
one  Half  of  the  Conquelf,  as  fuppofing  her  iiBplied  Difcharge,  by 
the  Acceptance  of  that  Divifion,  to  operate  a  Conveyance  of  her 
Half  of  the  Conqueil  to  5'c/«/M/n  himlelf,  for  a  Reftri<ftion  of  the- 
other  Childrens  Right;  the  Injuftice  of  which  cannot  be  better 
illuftrated  than  in  the  fuppofed  Cafe,  that  the  Provifion  had  been 
of  a  fpecifick  Sum  of  10,000 /.  and  that  by  giving  a  Portion    iO' 

¥  Marjory 


Marjory  o(  lo.ooo  Mcrks,  as  her  Share  of  that  Provifion,  South- 
Jim  i  Gencral-hcirs,  uiulcr  Colour  and  Pretence  oF  the  iniplieil  Dif- 
charge  and  Renunciation,  by  i\/<7/j5/r's  Acceptance  of  that  Frovi- 
lion,  Ihould  witlidravv  Ironi  the  other  Child  of  that  Marriage, 
the  only  remaining  Crctiicor  in  that  Provifion,  one  jull  and  equal 
Half  tlicrcof. 

The  Petitioner  will  be  allowed  to  illuflrate  the  Injndice  th.at  in 
irsany  Cafes  would  arife,  was  this  Principle  to  be  eflabliihed,  from 
the  following  Confideration:  The  Provifion  of  Conquell  is  quite  un- 
certain, both  as  to  the  Extent  thereof,  and  the  Number  of  the  Chil- 
firen  who  Ihall  have  Right  thereto  at  the  Father's  Death.  One  of 
thefe  Children  comes  to  be  married  in  the  Father's  Lifetime;  he 
knows  what  his  Funds  then  are,  and  what  Proportion  thereof,  by 
a  rational  Divifion,  would  fall  to  the  Share  of  that  Child,  accord- 
ing to  the  State  of  his  Family,  as  it  then  Hands  ;  he  accordingly 
gives  her  a  Portion  in  Satisfaction  of  her  Share  of  the  Conquell;, 
■whereby  the  Number  of  Children  m  ftwiilia,  intitled  to  the  Refidue 
of  that  Conqueft,  arc  reduced  to  the  Number  of  four.  Three  of 
thefe  afterwards  die,  whereby  there  remains  but  one.  This  was 
an  F.vcnt  which  the  Father  could  not  pollibly  forclee  ;  the  Con- 
quell eventually  proves  to  be  worth  io,coo/.  the  Portion  given  to 
the  married  Clhild,  rational  to  the  State  of  the  Family  as  it  then 
Hood,  is  but  500/.  but  as  I'uppofing  the  married  Child  not  to  be 
foiisfamlliate,  Ihc  would  have  been  intitled  to  5000/.  as  her  Flalf 
of  the  total  Conquell,  though  Ihe  herlclf  is  barred  from  claiming 
anymore  than  the  500/.  alreaily  received  ;  the  Father  Heps  into 
her  Place,  and  claims  the  50C0 /.  as  htr  Sliarc  of  the  total  Con- 
queft, deducing  the  500/.  which  Ihe  had  received,  and  accepted  of 
as  her  Share  of  the  Conijueft,  whereby,  inltead  of  making  good 
the  whole  Conquell  to  the  Children  of  the  Marriage,  he  withdraws 
nearly  one  Half  of  tlie  total  Sum.  Mow  confiilcnt  this  would 
V)e  with  the  bona  Jules  of  Marriage-fettlements,  and  the  Security 
thereby  intended  to  the  Children  of  fuch  Marriages,  is  too  ob- 
vious to  require  Uluftration  ;  it  would  give  the  Father,  in  every 
fuch  Call",  fuch  an  ablbluto  Power  to  del'eat  his  own  Obligation, 
and  liie  Security  intended  by  Marriage-lettlements,  as  in  moll 
Cafes  would  be  produdivc  of  the  highell  Injullice  and  Violation 
of  the  Security  (lipulatcd  by  the  Fjiends  of  both  Sides  for  the 
Cbildicii  of  the  Marriage. 
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The  Wife's  Third  of  Moveables  farnifiies  another  Example  to 
the  lame  Purpofe:  She  receives  a  Liferent-provifion,  heritably  fe- 
cured  upon  the  Land-eilate,  which  Ihe  accepts  of  in  Satisfaction 
of  her  Third  of  Moveables,  and  every  other  Claim  competent  to 
her,  the  Effect  ot  which  is  totally  to  exclude  the  Wife  from  any 
Share  of  the  Moveables,  as  having  already  received  what  Ihe  ac- 
cepted of  in  Satisfaction  thereof:  But  the  Confequence  of  that  Re- 
nunciation, is  not  to  benefit  the  Heir  ;  tho'  the  Liferent  Annuity 
is  a  Burden  upon  him  and  his  Eftate,  he  does  not  thereby  come 
i-n  place  of  the  Relic!:,  fo  as  to  be  intitled  to  claim  her  Third 
in  the  Divifion  of  the  Moveables,  but  her  luterefl  being  with- 
drawn, the  Executry  receives  a  tripartite  Divifion,  in  the  fame 
Manner  as  if  the  Wife  had  never  exilfed  ;  the  Legitim  and  Dead's 
Part  is  thereby  increafed,  and  the  elcielt  Son  and  Heir  will  take  no- 
thing, though  the  Wife's  Renunciation  was  purchafed  by  an  equi- 
valent Confideration  given  upon  the  Land-eltate. 

The  Saccelllon  ab  intejiato  is  governed  by  the  fame  Rule:  If  a 
younger  Son  has  Land  difponed  to  him  by  his  Father,  in  Satif- 
fadion,  not  only  of  his  Legitim,  but  of  his  Right  of  Succeflion 
to  the  moveable  Eftate,  as  one  of  the  youger  Children,  and  neareft 
ef  Kin,  the  elder  Brother  and  Heir  would  not  be  intitled  to  come 
in  place  of  the  younger  Son,  who  had  been  thus  forisfamiliate, 
though  he  had  paid  the  Price  of  the  younger  Brother's  Renun- 
ciation ;  any  Benefit  from  thence  arifing,  would  increafe  the  Exe- 
cutry for  the  Advantage  of  the  youger  Children. 

There  is  a  very  remarkable  Decifion  to  this  Purpofe,  in  the  Cafe 
o?  SamlilanJs  contvuSmidi/amls,  2'jx.h.  January  1690,  extremely  ap- 
pofite  to  the  Cafe  in  hand.  Sajtdilands,  in  his  Daughter  Agneis 
Contract  of  Marriage,  gives  her  a  Tocher,  provifo,  that  fhe  fliould 
notwithftanding  thereof  be  a  Bairn  of  the  Houfe,  and  have  her 
Share  with  the  other  Bairns  of  the  Family. — In  the  Marriage- con- 
tradt  of  Rachel,  another  Daughter,  he  alfo  gives  her  a  I'ocher, 
•which  llie  accepts  in  full  Satisfadion  of  her  Portion-natural  and 
Bairns  Part  of  Gear,  and  all  that  Jloe  can  fiicceed  to  by  the  Death  of 
her  Father,  any  Manner  of  Way  ;  the  Father  dying  inteftate,  a 
Competition  arifes  between  Agnes  and  Rachel;  the  Commiffaries 
prefer  Agnes,  in  refped  that,  by  the  Quality  annexed  to  the  To- 
cher flie  had  received  in  her  Marriage-contract,  it  was  provided  Hie 
Ihould  ftill  be  a  Bairn  of  the  Houfe,  whereas  Rachel  had  accepted 
of  her  Portion  in  Satisfadion   of  all  that  ilie  could  fucceed  to  by 
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tlic  Death  of  l.er  Fatlicr,  In  the  Redu(5llon  of  the  Commiflarv's 
Decree",  it  was  j>lcaclo(l  for  Rachel,  that  the  Commill.iries  had 
committed  Iniquity  in  cxcludin;:!;  her,  becaule,  where  there  are 
more  Co-heir?  or  Bairns,  it"  all  of  them  accept  Tochers,  in  full 
Satisfadion  of  what  they  would  fuccccil  to  by  their  Father's  Death, 
the  Renunciation  being  in  favours  of  their  Father,  it  returns  back 
to  them  by  his  Death,  and  would  not  belong  to  any  other  Rela- 
tion or  Agnate  of  the  Father,  as  the  farther  Degree  can  never  fuc- 
ceed  while  there  is  a  nearer;  and  her  Acceptance  in  Satisfaction 
could  operate  no  more  but  a  Tower  to  the  Father  freely  to  diipofe 
of  the  Dead's  I'art,  which  he  not  having  done,  her  Fart  thereof 
niurt  return  to  herfelf,  and  this  the  rather,  that  there  being  no  o- 
ther  Children  but  her  and  Atones,  the  Condition  annexed  to  A^^iws's 
Acceptance  of  her  I'rovifion,  that  ihe  Ihould  be  a  Bairn  in  the 
Houle,  ami  have  her  Share  with  the  other  Bairns,  nuiR  have  in- 
tended that  Ihe  ihould  come  in  equally  with  A-^ncs,  there  being  no 
other  Bairn  in  the  Ui>ufe  with  whom  llic  could  ihare  ;  and  that 
fuppofing  Ihe  Ihould  be  found  thereby  intiilcd  to  the  Bairns  Parr, 
it  could  give  her  no  Right  to  the  Dead's  Bart.  It  was  anfwcrecl 
for  A'^ues,  that,  howbeit,  where  all  the  Children  renounced  their 
Interell  in  the  Father's  Succeffion,  it  returns  to  them  all,  where  he 
has  not  otl-.erways  difpofed  thereof; — that  holds  not  where  fome  re- 
nounce, antl  others  not  ;  for  then  ilie  Renouncer's  Share  accrefces 
to  thole  who  do  not  renounce  ;  and  judgment  accortlingly  went 
in  favours  of  Allies,  upon  this  Principle,  that  her  Acceptance  in 
Saiisfajftion,  accrued  to  the  other  Children  intitlcd  to  the  Dead's 
Part. 

And  fuch  being  the  Rule  in  all  the  other  Cafes  above  Hated, 
no  good  Real()n  occurs,  why  a  Provilion  /i2;M/7/*f,  in  a  Marriage- 
contrad,  Ihould  be  governed  by  a  different  Rule. 

It  was  liiid,  that  this  would  be  hurtful  even  to  the  IntereR  of 
tl»c  Children  tliemfelves,  as  it  would  bind  up  the  Father's  Hands 
from  making  rational  Tranfaclions  with  hi.s  Children,  when  Occa- 
fioM  requirc<l  they  Ihould  be  Icttlcd  in  Marriage,  orotherwife. 

But  this  is  quite  groundlels  and  imaginary.  Fathers  leldoni 
exceed  in  giving  larger  I'rovifions  to  their  younger  ChiMren  in 
their  own  l.ijc-timc,  tlian  their  Circ\imflances  can  bear  ;  and  as, 
in  making  gooti  the  Provifions,  they  will  have Crcilit  for  w;hat  tliey 
have  thus  given  to  one  or  more  of  th'.Mc  CInUlren  in  their  own  Life- 
limw,  h'.'  can  ucvcr  luill-r  Prejudice  thereby,  as,  lirll  and  lall,  lie 
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will  be  liablo  no  further  than  ;:he  total  Sum  provided  in  the  Mar- 
riage-contracl,  or  Value  of  the  Conqueft  ;  but  that  this  Ihould  in- 
title  him  to  with-hold  from  thefe  Children  fo  large  a  Share  of 
what,  by  their  Mother's  Marriage-contract,  was  provided  to  the 
whole  Children  of  that  Marriage,  and  to  appropriate  the  fame  to 
himfelf,  or  to  his  General-heirs,  is  contrary  to  every  known  Prin- 
ciple of  Law  or  Juilice. 

The  only  other  Particular  which  remains  to  be  confidered,  is  the  Cafe  of  Allar- 
Decifion   in    the    Cafe    of  Allardice,  where    the  Judgment  of  this  dl.'j.^d"" '' 
Court,  in  a  fimilar  Cafe,  aiSrmed  upon  the  Appeal,  is  faid  to  have 
been  fuch  as  is  now  contended  for  by  the  other  Party. 

It  is  at  beft  but  a  fingle  Decifiori,  and  at  a  Period  when  the  Prin- 
ciples of  Law  were  by  no  means  fixed  and  eftablilhed  ;  but  when 
the  Specialties  attending  that  Cafe,  as  now  to  be  dated  from  the 
Informations  that  were  exhibited,  ihall  be  duly  attended  to,  the 
Petitioner  perfuades  herfelf,  that  your  Lordfliips  will  not  think  it 
is  of  that  Weight  as  ought  to  prevail  with  your  Lordfnips  to  give 
a  Judgment  contrary  to  what  you  would  otherwife  be  of  opinion  is 
more  agreeable  to  the  Principles  of  Law  and  Juftice. 

It  has  been  already  obferved,  both  from  Lord  Stair  and  D'lrle- 
ton,  that,  as  the  Law  was  then  underftood,  a  Father  had  no  more 
Power  of  Divifion  of  the  Provifions  liberis  nafcituris,  in  his  Marriage- 
contracl,  than  he  had  of  the  Legltim,  and  that  as  the  one  was  the 
frov'ifw  legis,  the  other  the provi/io  bonnnis,  to  the  uncertain  liTue 
of  a  Marriage  exifting  at  tlie  Father's  Death,  they  both  (food  upon 
the  fame  Footing,  and  were  to  be  governed  by  the  fame  Rules, 
each  Child  taking  ;)(?/•  capita.  It  was  not  till  the  1724,  in  the  Cafe 
oi  Douglas  conn  A  Douglas,  that  the  Father's  Power  of  Diviiion  came 
to  be  al(:ertained,  and  which  was  ultimately  fettled  in  the  173S,  in 
the  Cale  of  Colonel  CampbeWs  Children. 

So  that,  when  the  Cafe  of  the  Allardices  received  the  Judgment 
of  this  Court  in  the  1720,  and  the  Judgment  of  the  Houie  of  Lords 
in  the  1721,  it  was  unclerflood  to  be  Law,  that,  where  a  Power  of 
Divifion  was  not  reierved  to  the  Father  in  the  Deed  itfelf,  the  Chil- 
dren were  intitled  each  to  an  equal  Share  of  the  Provifion. 
.  The  Cafe  there  was,  that  John  Allardice,  by  his  firfl;  Contrafl  of 
Marriage,  in  i6S3,befides  the  fpecial  Sum  of  6000  Mcrks,  became 
■bound  and  obliged,  that  whatever  Lands,  Heritages,  Debts,  Suir.s 
ofiMoney,  and  others,  that   he  ibould  conquelt, .  acquire,  or  fuc- 
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cee.i  to,  durlnir  the  (landing  ot  thnt  Marriage,  fliould  he  fettled 
and  I'ccured  to  the  Heirs  ot  that  M.irri.ip;e  ;  and  Ui(jUL;h  it  c.xmc  to 
be  ;i  (^ellion,  V\'hethcr,  by  tlie  Word  H:i's,  was  intended  the  el- 
dell  Son,  or  the  whole  Children?  it  was  held,  that  all  the  Chil- 
dren were  Heirs  ot"  Provilion  under  that  Settlement. 

k  appears,  that  that  Marriage  having  dilFulved  by  the  Wife's 
Deatii  in  17C0,  leaving  llVue  two  Daughters  and  a  Son,  the  Fa- 
ther's whole  Fortune,  about  that  Period,  amounted  to  i8,oco  /. 
Scots,  or  diereby  ;  that  he  had  given  lo.coo  Merles,  and  a  Houfe 
in  AierJcc-n,  to  his  Son,  which  exceeded  his  Third  of  the  whole 
Provif.on,  whilll,  at  the  fame  time,  on  occafion  of  their  refpcclive 
I^Jarriafes  (wliich  happened  after  the  Dillolution  of  his  own  fir(l 
Mariiage)  he  had  given  4000  Meiks  to  each  of  his  two  Daujhters, 
in  full  of  all  they  could  claim. 

After  the  Death  of  the  firll  Wife,  ^chn  Allardice  intermarried 
with  Jean  Smart,  and  in  the  Marriage-contracl  with  her,  he  be- 
came bound  and  obliged  to  lettle  and  I'ccure  to  himielf  antl  her,  in 
Conjunifl- fee  and  Liferent,  and  to  the  Children  to  be  procreate  of 
fiiid  Marriage  in  Tee,  15,000  Mcrks  of  his  own,  7000  Merks  be- 
ing the  Wife's  Portion,  and  all  Lands,  Heritages,  (ir.  Goods  and 
Gear,  heritable  and  moveable,  which  he  Ihoultl  happen  to  conquelk 
and   acquire,  during  the  Handing  of  the  faid  Marriage. 

Of  this  Marriage  there  vi'ere  no  lefs  than  nine  Children,  and  as  tlie 
Son  of  the  firl\  ISIarriage,  fjiia  Creditor  tuider  the  firlt  Marriage- 
contra(fl,  was  plcafed  to  difjuite  the  I'rovilion  to  the  Wife  and  Chil- 
dren of  the  lecond  Marriage,  various  Points  thereupon  ariling  be- 
came the  Subject  ot  Litigation  ;  and,  amongfl:  other  Particulars,  as 
the  Lather's  Lffecls,  at  the  Dillolution  of  the  firlt  Marriage,  were 
nearly  to  the  Amount  of  18,000  /.  Scots,  and  as  the  I'ortioub  given 
to  the  Daughters  of  that  Marriage,  was  no  more  than  4000  Mcrks 
to  each,  the  Son  of  the  firil  Marriage  did  let  up  a  Claim  to  the 
whole  Provifion  in  the  firll  Marriage-contrat%  amounting  nearly  to 
1 8,000 /.  6V0//,  deducing  only  the  8000  .Merks  which  had  been 
made  good  to  the  D.iugiucrs  of  that   ^L^rriagc. 

This  was  difputcd  by  the  Widow  and  Children  of  the  fecond 
Marriage,  no  Power  of  Divifmn  was  relerved  to  the  Lather  by  tlic 
Marriage-contract.  As  the  Law  ihtn  flood,  a  Father  was  not  con- 
fulcrcd  to  liave  any  fuch  I'ower  of  Divifion,  where  fuch  Power 
was  not  fpcciully   rclcrvcd  ia  tlie  Deed  itfclf  j  two  of  the  grcatell 
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Lawyers  of  this  Country  had  given  it  as  their  Opinion,  that  the 
Father  had  no  lu..h  Power  when  not  referved  ;  it  was  an  eltabhihed 
Point,  that  he  had  no  fuch  Power  with  ref'pecl  to  the  Legitim  ; 
the  Analogy  between  the  two  was  extremely  ftrong,  and  the  Son 
had  a(5luallv  received  his  full  Proportion  of  the  total  Provifion  i 
and  in  one  of  the  printed  Cafes  to  the  Houfe  of  Lords,  it  is  dated 
in  fo  many  Words,  that  when  the  Father  gave  to  the  Son  the 
10,000  Merks,  and  Fee  of  the  Houfe  in  Aberdeen,  the  fame  was 
expreily  declared  to  be  in  full  of  all  he  could  claim  by  his  Mo- 
ther's Contrafl  of  Marriage,  or  any  other  Way.  Whether  it  truly 
did  contain  fuch  Declaration,  the  Petitioner  cannot  take  upon  her 
to  fay,  as  llie  has  had  no  Accefs  to  fee  any  of  the  Deeds  themfelves, 
but  ihe  cannot  conceive  how  facli  a  pofitive  Averment  iliould  have 
entered  the  Cafe,  if  the  Fadl  had  not  been  fb  ;  and,  accordingly, 
upon  Suppofition  of  the  father's  having  no  Power  of  Divifion,  ic 
v/as  argued  for  the  Wife  and  Children  of  the  iecond  Marriage, 
that  fuppofing  the  whole  18,000/.  had  been  conqueft  during  the 
Marriage,  the  Purfuer  could  claim  no  more  than  a  third  Pare 
thereof,  he  being  but  one  of  three  Bairns  of  faid  Marriage,  and 
could  not  deny  that  he  was  provided  in  1 0,000  Merks,  which  was 
more  than  a  Third  of  the  Whole  ;  fo  that  although  the  Father  had 
agreed  with  the  two  Daughters,  and  obtained  their  L'ifcharges  for 
a  lefTer  Sum,  he  cannot  claim  the  Benefit  thereof,  {-incc  nihil  illi  de- 
ejl,  clearly  fuppofing  that  each  of  the  three  Children  were  entit- 
led to  equal  Shares  of  the  whole  Provifion. 

Nor  is  it  indeed  poffible  to  make  Senfe  of  the  Judgment  it  felf 
upon  any  other  Suppofition,  where  it  finds  that  the  "  Provifions 
"  in  favours  of  the  Heirs  of  the  firfl  Marriage,  are  to  be  under- 
"  ftood  in  favours  of  the  Children  of  the  Marriage,  of  which 
"  there  being  three  in  Number,  and  two  of  them  having  accepted 
"  of  the  fpecial  Sums  from  their  Father,  in  Satisfaction  of  all 
"  they  could  claim  by  virtue  of  the  laid  Concradi,"  the  Purfuer 
was  only  entitled  to  claim  a  third  Share  of  thefe  Provifions, 
clearly  fuppofing,  that  as  no  Power  of  Divifion  had  been  re- 
ferved by  the  Father,  each  Child  was  entitled  to  an  equal  third 
Share. 

Another  Specialty  attending  that  Cafe  was,  that  as  the  Mother 
was  dead,  and  the  Extent  of  the  Conquefl  afcertained,  whereby 
each  Child  became,  dejiire,  entitled  to  a   third  Share,  if  no  Divi'- 
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fion  was  made  by  tlie  Father,  It  was  not  unreafonable  to  think", 
that  in  a  Cale  attended  witli  lb  many  Specialties,  when  the  Fa- 
ther came  to  fettle  each  of  thcfe  Children,  and  to  give  them  a  cer- 
tain Provifion,  it  miglit  be  underllood,  that  he  meant  to  acquire, 
and  thev  to  grant  a  l')ifcharge  of  their  Shares,  holding  each  to  be 
entitled  to  a  Tliird  of  the  Whole. 

It  fcemcd  to  be  inHnuated,  that  the  Portions  here  given  to  tl.c 
two  Dau;;htcrs,  and  Tranfaclion  made  with  them,  did  not  happen 
after  the  Dillolution  of  John  J/Iur Jin' a  firrt  Marriage;  but  the  Fad 
cannot  ferioufly  be  difputed,  and  is  dircclly  ertabliihed  by  tlic  In- 
formation given  in  to  this  Court,  on  the  Part  of  the  Defenders,  ia 
that  Aclion,  where  the  following  Pafl'age  occurs,  "  In  tiie  prcfcnt 
*'  Cafe,  there  being  three  Children,  Lnw  docs  give  every  one  of 
"  them  an  equal  Share;  and  the  Father  having  bred  the  two 
"  Daughters,  and  been  at  the  Expences  of  their  Marriage,  evin 
"  (Jurimr  theJimiJlug  of  thhjccoud  Conlracl,  (whereby  the  Conqucrt 
"  was  lelTened,  they  being  bred  and  ar.aucipate  jurth  thereof)  it  is 
"  but  moll  rcalbnable  and  juft,  that  the  Children  of  the  lecond 
"  Marriage,  lliould  have  the  Benefit  thereof,  llnce  the  Conqucfl 
"  to  which  they  were  provided,  was  thereby  diminifned,  rather  as 
"  theSon  of  the  firfl  Marriage,  who  was  bred  and  entertained  l)v 
"  the  Conqncil  in  the  lecond  Marriage,  with  his  laid  two  Sillers.' 
— This  Ihows  the  Cafe  to  have  been  jull  as  if  leparate  and  tlirtinci 
Bonds  had  actually  been  granted  to  each  of  the  three  Children  for 
a  fpecilic  Sum,  jirecifely  equal  to  their  refpec^ive  Thirds  of  the 
C^onqueft;  in  which  Cafe,  it  cannot  bedifputed,  that  an  Abatement 
given  by  any  one  or  two  of  thcfe  leparate  and  diltincl  Creditors,  could 
have  no  Inihiencc  to  enlarge  the  Debt  due  to  the  thirtl  or  remain- 
ing Creditor,  or  operate  in  his  fnvour,  but  could  only  operate  in 
favour  of  the  Debitor,  by  whoni  th.e  13ond  dilcharged  w.is 
granted. 

But  if  the  Judgment  of  the  Houfe  of  Lortls  in  that  Cafe, 
affirming  your  I.ortllhips  Decree,  hati  been  more  in  point  than  it 
is,  and  mull;  be  held  as  Law  in  that  particular  Calc,  it  is  hum- 
bly (\d)mittcd,  whether  it  ought  to  prevail  over  lb  many  other  -Au- 
thorities, Piccedents,  and  Primiples,  and  where  the  cilablilhingthis 
rrcpolliion  miglit  be  attended  with  Confequcnccs  fo  pemiciuus  to 
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^v   \  Provlfion  is  made  for  the  IlTue 
every  Marrlage-fettlement,wheremP.ov.fio 

of  the  Marriage. 

and  to  fud    that    -  S°u^^^d  .,^^     .  ^^  ^^^  ^^^.^.       -, 
iio-^fzo«  in  his  Man, age  contrav  ^^^^^._ 

%,her,  ^ojf^^l^^'p^^.^f  .ioooMerks. 
riage,  »o^ ''•'^y  ^^f  TrlJefi  d^irin?  fold  Marriage; 
and  that  Marjory,  the  eiaeji     j  ^^^^  ^^_ 

,f  10,000  Merks  as  her  S/^^^^/    f/^  ^/,/,  P,;i^,.n- 
>.  ;/  //..^^  '^^f.'^':;!i::^S^dVthat  Marriage, 

,„^    /^.^   Southdm  s  ffi;^^^^^^  Merks  pa^d  to 

can  only  /^^-;  f^J;  •/,,,/,,  L.ri  OrJ^"^'^-^  ^°  ^'-^"^^^^^ 
Marjory;  and  to  remn  k^ 

accordingly' 

According  to  Juftice,  &c. 

ALEX.    LOCKHARt. 


September  24.   1768. 

A    N    S    W    E 


FOR 


David  Threipland  -Sinclair  oi  South  - 
dim,  and  Stuart  Threipland  of 
Fingajk^  his  Adminiftrator  in  law  ; 


T  O    T  H  E 


PETITION  of  Mrs.  Katharine  Sinclair,  fe- 
cond  la\vful  daughter  of  the  decealed  David 
Sinclair  of  South dun^  by  Mrs.  Marjory  Dunbar j 
his  iecond  wife,  and  of  James  Sinclair  o^  Duran^ 
her  Truftee. 


DAVID  Sinclair  oi  South  dun  was  thrice  married  :  By  his 
firft  wife,  Lady  Janet  Sinclair,  whom  he  married  in 
17  14,  he  had  two  daughters,  viz.  'Jean,  the  eldeft,  who 
married  Sir  William  Dunbar  of  Wejlfield,  and  died  in 
1749,  leaving  an  infant  daughter,  who  alfo  died  in  1750,  and 
Janet,  the  iecond,  who  married  Stuart  Threipland  of  Fingnsk, 
and  died  in  1755,  leaving  two  children,  David  Threipland-Sinclair, 
the  refpondent,  and  a  daughter  Janet. 

In  1722  Southdun  entered  into  a  fecond  marriage  with  Mrs. 
Marjory  Dunbar,  daughter  of  Sir  Robert,  and  fifter  of  Sir  Patrick 
Dunbar  of  Northfeld,  by  whom  he  had  alfo  two  daughters,  M^r- 
jo'r  and  Katharine  :  Marjory,  in  1748,  married  her  coufm  John 
Dunbar,  eldeft  fon  of  the  faid  Sir  Patrick  Dunbar,  by  whom  flie 
hadnoiflue;  and  he  dying  in  I75i,fhe  married  James  Sinclair 
of  Harp/dale,  by  whom  ihe  had  a  fon  George,  now  dead,  and  four 

daughters, 
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daughters,  who  furvlvcd  her,  (lie  herfelf  having  died  in  the 
176^  ;  Kathannc,  S'.ulhJun's  fccond  daughter  ot  that  marriage,  is 
yet  unmarried,  and  is  the  purfuer  in  this  caufe. 

In  the  I  7^/5,  SouthJun  entered  into  a  third  marriage  with  Mrs. 
Mir^aret  Mumn,  by  whom  he  had  an  only  daughter,  Mnjaret, 
born  in  i  758.  lliU  living.  SoutbJun  hindclf  died  in  March  i  760, 
leaving  his  third  wife  a  wido%Y,  who  is  now  married  to  Mr.  John 
Cibfti. 

Os'  occafion  of  thefe  three  different  marriages,  different  fettle- 
ments  were  made  bv  SotirhJim ;  particularly,  upon  his  fccond  mar- 
Nfar.  ,2.riage  with  Mrs.  Marjory  Dunbar,  he  became  bound  by  contract  to 
'■--•  infefther  in  the  liferent  of  lands  worth  500  merks  of  yearly 
rent  and  to  provide  the  children  of  tlvc  marriage  in  the  fum  of 
10  000  merks,  "  To  be  divided  and  dillributcd  among  them  by 
"  their  father,  with  confeiu  of  their  mother,  during  their  life- 
"  time  ;  and  failing  fuch  diltribution  and  divifion,  by  two  of 
"  the  neareft  of  kin  on  the  father's  fide,  and  two  of  the  mothers 
"  fide  the  cldcft  fon's  provifion  always  not  under  the  fum  of 
«  '  AH  which  provilions  are  to  be 

"  paid  at  the  firft  term  of  WbllfunJoy  or  Martinmas  next  after  the 
"  faid  Da-viJ  Sinclair  his  death,  under  the  penalty  of  a  fitth  part 
"  of  each  child's  provifion,  in  cafe  of  fail/.ic,  and  the  annualrent, 
"  after  the  term  of  payment;  with  this  provifion,  that  not\yith- 
"  (landing  of  faid  term  of  payment,  yet  the  children's  provilions, 
"  according  to  the  dillrlbutions  ami  provifions  above  written, 
"  (hall  notlall  due,  in  whole  or  in  part,  until  their  ncceflary  ali- 
"  mcnt,  education,  or  fettlemcnt  to  any  employment  Ihall  re^ 
"  quire  it,  or  until  their  marriage  or  majority  ;  all  which  the 
"  laid  David  Sinclair,  for  obviating  pleas,  is  allowed  to  explain 
"  by  a  paper  under  his  hand,  after  the  children's  exillence  ;  or 
"  failinp  thereof,  to  be  determined  by  two  of  the  ncaicft  m  km 
"  of  the' father's  fide,  and  by  two  of  the  nearer  in  kin  ot  the  mo- 
"  thcr's  fide,  as  above  ;  and  in  caie  it  Ihall  plcafe  the  laul  DavtJ 
•'  Sinclair,  or  his  heirs,  to  pay  the  faid  provifions  rather  in  land 
"  than  in  money,  then,  and  in  that  cafe,  it  fiiall  be  ledome  to  the 
"  faid  Dai'icl  S.nclair,  or  his  heirs,  to  difpone  in  their  favours 
"  fuch  a  part  of  his  cHate,  in  lieu  of  the  faid  10,000  merks.  as  he 
"  and  the  perfons  at  whole  inllancc  execution  is  allowed  to  pafs,  m 
"  maaacr  after  mcationcd,aull  agree  5  and  failing  thcreol  after  h.s 
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"  deceafe,  by  two  of  the  friends  on  the  fither's  fide,  and  two  on 
"  the  niother's  fide.  And  the  laid  Ddind  Sinclair  binds  and  ob- 
"  Uges  hitn  to  aliment  and  educate  the  children  during  his  Ufe- 
*'  time,  according  to  their  quaUty  :  And  whatever  lands,  heri- 
•'  tages,  funis  of  money,  or  others  whatfoever  it  flia'l  happen  the 
"  laid  Dctikl:  Sitidntr  to  conqueft  and  acquire,  during  the  marriage, 
"  he  binds  and  obliges  him  to  provide  and  fecure  the  fame  in 
"  manner  ■f-'ollowing,  "viz.  the  one  half  to  the  faid  Mrs.  Marjoi^y 
"  Dunbar  in  HFerent,  for  her  liferent  vife  allenarly,  during  all  the 
"  days  of  her  lifetime  ;  and  that  by  and  attour  her  liferent  pro- 
"  vinon  above  written,  and  the  whole  to  the  children  of  the 
"  marriage  in  fee,  to  he  dinjided  among  therii,  in  manner  above  ?nen~ 
"  tioned : — Declaring,  that  nothing  ihall  be  repute  conqueft  but 
"  what  he  fhall  be  worth  at  the  difTolution  of  the  marriage  be- 
"  yond  his  prefent  land  elfate,  and  after  payment  of  all  his  juft 
"  and  lawful  debts,  already  contra6ied,  or  to  be  contradled  by 
"  him  during  the  marriage  ;  and  it  is  hereby  provided  and  de- 
"  clared,  that  the  free  moveables  {hall  be  divided  according  to 
«  law." 

In  the  1748,  Mrs  Marjory  Sinclair,  Southduns  eldeft   daughter 
of   this  fecond  marriage,  having  intermarried  with  her  coufin  ger- 
man  Mr.  ^ofm  Dunbar,  ion  to  the  laid  Sir  Patrick  Dunbar,  while  her 
mother,  Southdun's  fecond  v^ife,  was  ftill  living,  a  contradl  of  mar-  Feb.  -2^ 
riage  paflled  between  them,  to  which  Sir  Patrick  and  his  fon   were  '^'i*' 
the  parties  on  die  one  lide,  and  Southdun  and  his  daughter  on  the 
other-      By  this    contia6t,  which   was    wrote  by  the    bridegroom 
himfelf,  Southdun  "   hound   and   obliged  him  and   his   heirs   and 
"  executors,  to  content  and  pay,  in  name  ot  tocher  with  his  faid 
"  daughter,  aiid  as  her  JJjare  of  the  conquefl,  to  the  faid  Sir  Patrick 
"  Dunbar,  his  heirs  or  afilgnies,  fecluding   executors,  the   fum  of 
"-io,ooo  mefks  Scots,"  by  equal  portions  at  the  terms  of  Martin- 
mas 1749,  and  Martinmas  1750,  with  penalty  and    annualrent  of 
the  whole,  from  E^hitjunday  then  next,   during   the   not  payment. 
The  fum  fo  provided  was  accordingly  paid  to  Sir  Patrick  Dunbar, 
who,  your  Lordfliips  will  obferve,  was   the   brother  of  Southdun's, 
fecond  lady,  and  upon  his  father's  death  came  to  be   poffeflTed   of 
hcT  duplicate  of  the  marriage  contracft  1722  :  Sir  Patrick  and  his  foa 
"John  were  alfo  the  two  neareft  of  kin  to  the  children  of  that  mar- 
riage on  the  modier's  fide,  and  being  perfeclly  acquainted  with 
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•the  terms  of  SouthJnns  contraa  1712,  they  confulered  the  10  000 
inerk.  thus  advanced  in  tocher  with  Mvjory  the  eldeft,  to  be  a 
full  and  ample  equivalent  tor  her  {hare  of  the  conqneft  provided 
to  her  bv  that  contract ;  efpccially,  as  the  amounr  of  fuch  conquelt, 
as  well  as  the  term  when  it  could  be  recovered,  '^ras  altogether 
precarious  and  uncertain. 

HowEvFR,  thcfdid  John  Dunbar  having  died  foon  after  his 
marriace,  Mrs.  .^f'T'yjry  was  again  married  m  September  HSi^o 
Mr.  Sine/an-  of  Harp/J.lc,  when,  opon  her  renouncn.g  the  life- 
rent that  had  been  provided  to  her  by  Sir  Patnck  Dunb.r  he.  Sir 
P<;/r,Vi^,  repeated  the  tocher  of  10,000  merks  to  her  and  //.;'/>/- 
dale  her  fecond  bulband,  by  whom  Hie  liad  leveral  children,  as  al- 
ready  obferved. 

Southdun's  fecond  lady   having  died   feme   time   thereafter, 
and  he  being  about  to  enter  into  his   third    marriage    in    I7J^',  it 
was  thought  proper  both  by  SouthJun  himlelf.  and  Sir  P^Unch  Dunbar 
the  uncle  and  ncaretl  relation  on  the  mother  s  fide  to  the  children 
ot  the  iccond  marriage,  that  as  he  had  eight    years   before   given 
a  provifion  to  Marjory  the  cldeR  daughter  of  that  marriage  in   la- 
tistadion  of  her  ihare  of  the  conquelt,   he   ihould    I'keways    g,ve 
a  bond  to  A<;//7^'W  the  other  daughter,  and    thereby    hnally   ac- 
quit himleU  of  the  obligation  he  had  come  under  by  his  contrad 
1722,  in  favours  of  the  children  of  that  marriage. 
Ay  .9.      Accordingly  SouthJu,,,  of  this  date,  granted  a  bond  to  the 
'"5<i-    faid  Mrs.   Kj//jrtn«f  the  petitioner,  for  100^  L  SUrling,  payable  to 
her    her  heirs,  &c.  at  the  firtl  term  alter  his   death,  and   became 
bound  in  the  mean  time  to  aliment  her  in  his  tamily,  and  furnilli 
her  with  cloaths  .tnd  other  neccJTaries,  or,  in  his  option,  to  pay  her 
C50  /.  Stcrlnnr  yearly,   to  buy    fuch   cloaths   and   neceiraries.      The 
bond  alfo  bears  to  be  grantcl  by  SouthJun,  and  accepted  by    Mrs. 
Katharine    "  in  full  laiisfadion  to  her  of  her  Ihare  ot  the   provi- 
"  fions  granted  by  him  in  the  coiura<fl  of  marriage   betw.xt   him 
«'   and  In.  faid  dcceaR  fpoufc.   in  favours  of  the  daughters  of  that 
"   marriage   failing  heirs  male,  and  in  coiifideration  and  full  latis- 
"  faaion  to  her  ot  her  Uiarc  of  the  provifion  of  conqueft  of  lands, 
"  andhcritagcs,  and  others  whatloevcr,  which  Ihoul.l  be  acquired 
"  dunng  the  marriage,  gramcd  by  him  in  favours  of  the  daughterscf 
"  the  faid  marriagc.laihng  hcirb  malcj  and  ui  coniulcratmn  and  full 
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"  fatisfadion  of  her  portion  natural,  bairns  part  of  gear,  i^'f." 
Of  all  which,  and  of  all  her  other  pretenfions,  except  his  own 
good  will,  and  her  fucceflion  to  his  eftate,  if  it  (hould  fall  to  her, 
the  petitioner,  by  her  acceptation  thereof,  was  declared  to  be 
bound  to  difcharge  her  faid  father. 

To  this  bond,  the  faid  Sir  Patrick  Dunbar  and  his  fon-in-law 
'Ja}nes  Sinclair  of  Diiran  (now  Mrs.  Katharine  s,  truftee)  are  the  in- 
flrumentary  witnefles  ;  it  was  delivered  to  Sir  Patrick,  who  put 
it  into;the  young  lady's  own  hands,  and  fhe  again  returned  it  to  him, 
by  whom  it  was  (bon  after  put  upon  record,  and  one  extracfl  was 
paid  for,  delivered  to,  and  kept  by  the  petitioner  herfelf. 

Within  two  days  after  granting  this  bond,  Sotithdiin  entered  >'iy  21. 
into    a  poftnupiial  contrad  with  Mrs.  Margaret  Murray  his    third  '''^^" 
v^ife  ;  whereby  he,  inter  alia,  provided   to   the   heirs  male   of  that 
lafl  marriage,  the  whole  lands   and   heritable  fubjeds   then   per-- 
taming  to  him,  inchiding  the  whole  fubjeds    that   had  been  con-      ' 
queft  and  acquired   during   his   fecond   manage,  and   which   are 
now  claimed  by  th^   petitioner.     To   this   lafl   contrad,  the   faid 
Sir  Patrick  Dunbar  :he    petitioner's   uncle,  and    James  Sinclair  ot 
Barpjdak    her    brother-in-law,     were    inftrumentary     witnelTes : 
From  all  thefe  fads  it  is  rnanifeft,  that  thefe   gentlemen,   as   well 
as  Southdun  himielf,  were   then   perfedly   fatisfied,  that   Southdxm 
had  fully  dilcharged  the  obligations  of  his  fecond  contrad    1722, 
and  that  neither   of  the   two   daughters   of  that   marriage   could 
have  any  further  claim  upon  him  for  conqueft,  or  otherways. 

HowEvKR,  in  the  year  following,  Southdun  made  a  voluntary 
addition  to  the  provifion  of  Mrs.  Marjory,  the  eldeft  daughter  of 
that  fecond  marriage.  It  has  been  already  noticed,  that  Ihe  had 
feveral  children  by  Harpfdalc,  her  fecond  hufband  ;  and  although 
10,000  merks  paid  down  to  her  in  the  1748,  was  eventually  equal 
to  1 8,000  merks  provided  to  the  petitioner  at  Southdun  a  death, 
which  did  not  happen  till  the  1760;  yet  Southdun  thoMght  ^\:, 
from  regard  to  his  eldefl  daughter  and  her  iffae,  to  give  her  fuch 
an  additional  provifion,  as  fliould  make  her  capital  equal  to  that 
of  her  filter  the  petitioner. 

Accordingly,  Southdun,  of  this   date,  granted   a   bond    of  Sept.  :8. 
provifion   in   favours  of  Mrs.  M<irjory   and  her  hufband,  in  con-   '757- 
jund  fee  and  liferent,  for  their  life^rent  ufes  allenarly,  and  to  their 
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cliHcIren  in  fee,  for  8000  mcrks,  parable  at  the  firft  term  of  JVhli- 
Junday  or  Martinmas  after  his  deceafe,  with  intereft  thereafter. — 
This  bond  proceeds  upon  the  narrative  of  the  afFedlion  he  bore 
to  his  daughter;  and  that  the  provifions  made  for  the  voun^er 
children,  procreate  or  to  be  procreate  betwixt  her  and  HuipfJale, 
iiere  too  vican  ;  and  tliat  he  therefore  thought  proper  to  add  the 
fum  of  8000  mcrks  to  their  provifions,  with  the  burden  of  their 
father  and  mother's  liferent.  It  likeways  declares,  "  That  the 
"  faid  fum  of  8000  mcrks,  and  the  fum  ot  loooo  merks,  formcr- 
"  ly  paid  by  him  to  his  faid  daughter  in  name  of  tocher,  ami  for 
"  her  JJjare  of  the  cou/jutfl,  are  granted  by  him,  and  accepted  by 
"  her,  and  her  faid  hufband,  in  full  fatistaclion  to  her  ot  her  ihare 
"  of  the  provifions  granted  by  him  m  the  contract  of  marriage 
"  betwixt  her  deceall  mother  and  him,  i^-c."  The  bond  alfo 
contains  a  difpenfation  with  the  delivery,  and  a  referved  power  to 
alter,  and  was  found  in  SouthJun's  repofitorics  at  his  death. 

Yoi'R  Lordfliips  will  further  recollecf^,  that  Scuthdun  having 
left  noilTuemaleof  any  of  his  marriages,  the  lucccfrion  tothat  part 
of  his  eftate  vi'hich  he  had  contracted  to  the  illue  of  his  firlt  mar- 
riage with  Lady  Janet  Sinclair,  and  alfo  of  certain  other  parts  of 
liis  cftate,  which  he  had  conjoined  therewith  in  his  tailzie  1747, 
devolved  upon  the  rcfpondent  Da-viJ  Thrciplan  i  his  grandfon,  by 
Janet  his  daughter  of  the  firfl  marriage  :  That  Viaijoiy  and  A^- 
tharinc,  the  daughters  of  the  lecond  marriage,  were  underrtood  to 
be  paid  off,  and  provided  by  the  deeds  above  recited  ;  that  Mat- 
i^nrct,  the  only  child  of  tiic  third  marriage,  was  by  her  mother's  con- 
tract j-rovided  to  a  portion  of  iHoco  mcrks;  that  his  executory 
was  iniuiTjcient  to  anfwcr  the  debts  alfcding  it  ;  and  that  the  rc- 
fiduc  of  his  heritable  fubjeifls  talis  to  his  furviving  daughters,  and 
the  iflue  of  fuch  as  arc  dead,  as  his  heirj  portioncrs  and  oj  line,  fub- 
jc<^  to  SouthJun's  debts,  lo  far  as  not  cleared  out  of  the  cxecutry. 

BvT  the  petitioner,  the  furviving  daughter  of  the  fccond  mar- 
riage, in  concurrence  with  a  trullcc  tor  tlie  children  of  her  fiflcr 
Maijor)',  have  tiiought  fit  to  fct  up  a  (eparatc  claim  to  fuch  lands 
and  other  fubjecls  as  appear  to  liavc  been  conquclt  and  acijuircd 
by  SouthJun  during  the  fubfitlence  of  his  fecund  marriage,  which 
ia  now  the  fubjed  of  the  prdont  adion. 

AciAlNS-T 
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Against  this  a^Slion  the  refpondent  maintained  two  feparats 
defences.  J  mo,  That  Mrs.  Marjory  had  accepted  at  her  marriage 
of  a  portion  in  full  of  her  fiiare  of  the  conqueft  ;  and  that  Mrs. 
lyutbarineh^dzX^o  accepted  of  the  bond  of  provifion  granted  by  her 
father  to  her  in  fatisfadion  of  any  fuch  claim,  ido,  That  fup- 
pofing  Mrs.  Katharine  had  not  accepted  of  the  faid  bond,  yet  fhe 
could  only  claim  the  one  half  of  the  conqueft,  fubjed  to  the  debts 
affefling  the  fame,  in  refpedl  that  her  filler  Marjory  who  furvived 
her  mother,  and  v/as  iniitled  to  the  other  half,  had  difcharged 
her  father  thereof. 

The  j^/y?  point,  as  to  Mrs.  Katharine's  acceptance  of  her  father's 
bond  of  proviiion,  is  now  finally  determined  ;  fo  that  in  this  ar- 
gument it  muft  be  held  that  her  claim  is  not  barred  by  the  laid 
bond,  which  fhe  has  not  accepted  of;  and  confequently,  that  flie 
may  ftill  infift  upon  her  right,  under  the  claufe  of  conqueft  con- 
tained in  her  fiither  and  mother's  contraft  of  marriage:  So  that 
the  only  remaining  queftion  is,  Whether  flie  is  intitled  to  the 
whole  conqueft,  fo  far  as  not  exhaufted  by  what  was  paid  to  her 
fifter  Marjory ;  or  if  flie  can  only  be  intitled  to  the  one  half,  in  re- 
fpe(5l  of  Marjory's  acceptance  of  a  fum  from  her  father  in  full  of 
her  fliare  I 

It  is  unneceflary  to  recapitulate  the  fteps  of  procedure,  which 
are  fully  recited  in  the  petition  ;  your  Lordlhips  have  decided  in 
favour  of  the  refpondent,  by  determining  the  lall  of  the  above 
mentioned  alternatives  to  be  agreeable  to  the  principles  of  law  ; 
fo  that  Mrs.  Katharines  claim  is  rcftridled  to  a  half  of  the  con- 
queft only,  wirhout  allowing  her  to  derive  any  benefit  from  that 
tranfaction  which  interveened  betwixt  her  father  and  fifter,  to 
■which  fhe  was  no  party.- 

Mrs.  Katharine  has  reclaimed  againft  this  interlocutor,  and  in 
anfwer  to  her  petition,  the  following  obfervations  are  humbly 
fubmitted  on  the  part  of  the  refpondents. 

Thk  petition  fets  out  with  taking  exceptions  againft  the  in- 
terlocutor, in  fb  far  as  it  proceeds  upon  Marjory  s  being  creditor 
to  her  father  in  the  half  of  the  conqueft  in  the  17^8,  at  the  date 
of  her  marriage  contradl ;  whereas,  neither  then,  nor  indeed  till  af- 
ter the  difTolution  of  the  marriage,  could  it  be  afcertained  what 

was- 
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•x^'as  the  extent  of  the  conqucft,  or  what  was  the  fliare  due  to  any 
one  particular  child. 

But  the  rcfpondcnts  do  humbly  beg  leave  to  maintain,  that  the 
cavil  here  fuggefled  is  without  any  jull;  foundation  ;  and  that 
Marjory,  at  the  date  of  her  inarriage  contract  in  the  1748,  was 
truly  creditor  to  her  father  in  the  one  half  of  the  conquell. — 
The  fallacy  of  the  petitioner's  argument,  arifcs  from  confounding 
together  two  things,  which  arc,  in  themfclvcs,  extremely  diltincl, 
namely,  having  a  jus  crcchti  to  a  Jljarc  of  the  conqueft,  and  hav- 
ing a  jus  crediti  in  a  prccijc  fum  of  conqucft.  It  may  be  true, 
that  in  the  year  1748,  Marjory  qo\\\(S.  not  be  creditor  to  her  fa- 
ther in  a  precife  fum  of  conquert,  bccaufc  the  quantum  might  in- 
crcafe  or  diminilh,  previous  to  the  dillolvition  of  the  marriage, 
cither  from  the  after  deeds  of  the  father,  or  from  the  incroafc 
and  diminution  of  the  children  of  the  marriage  ;  but  there  is 
furely  no  inconfiltency  in  being  creditor  in  a  Jhare,  whether  a 
half,  a  third,  or  a  fourth,  although  the  precifc  quantum  of  that 
fliare  is  not  afcertained. 

If  the  petitioner  controverts  this  propofition,  his  argument 
mufl  then  carry  into  this  ablurdity.  that  there  is  no  jus  c<  edili 
whatever  created  by  a  claufe  of  conqueil,  even  in  favour  of  the 
whole  children  of  the  marriage;  for  the  extent  of  the  conqueil, 
with  regard  to  all  of  them  in  cuniulo,  is  as  uncertain,  precarious, 
and  dcfcafible  by  the  after  onerous  deeds  of  the  father,  as  is  the 
Jliarc  of  any  one  particular  child. 

The  rcfpondcnts  propofition  is,  that  every  child  of  a  mar- 
riage, where  there  is  a  claufe  of  conqueil:,  is  a  creditor  to  the  fa- 
ther in  a  rateable  proportion  of  the  conqucft,  ;iccording  to  the 
jniinber  of  the  children  cxifting  at  the  time. — If  there  are  two, 
each  is  a  creditor  in  a  half;  it  there  are  three,  each  is  creditor  in 
a  third ;  and  if  the  number  increaies  to  four  or  more,  x.\\c  jus  crc- 
iliti  of  each  i)articular  child  diminilhes  in  proportion. 

Ir  is  extremely  true,  that  iometimcs  by  cxprcfs  ftipulation, 
and  at  all  times  by  the  o|HMation  of  the  law,  the  father  has  a 
difcrctionarv  power  of  divifiun,  which  criablcs  him  to  incrcale 
or  diminilh  the  ih:)re  of  any  j^arricular  child;  but  this  is  not,  in 
the  kaft  degree,  incoulilleut  wiih   t;icli  particular  child  being  a 
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creditor  to  a  (jertain  fhare,  fo  long  as  the  father  either  neglects, 
or  does  not  chufe  to  exercife  his  power  of  divilion.  The  jus  cre- 
diti  of  each  particular  child,  is  no  doubt,  by  pa<5lion.  or  by  law, 
fubjeded  to  the  controul  of  the  father ;  but  this  notwithlland- 
ing,  the  children  are  each  of  them  legally  creditors  to  a  Jhare,  in 
proportion  to  the  number  of  children  exifting  at  the  time. 

It  is  from  this  power  of  divifion  or  controul,  which  the  law 
has  vefted  in  the  father,  that  our  lawyers  have  been  led  to  lay 
down  the  propoiition,  that  the  familia  in  general,  and  not  the 
particular  children,  are  creditors  in  a  claufe  of  conquelt.  This  is 
extremely  apparent  from  the  words  of  Mr  Erjkine,  quoted  in  the  " 
petition  :  "  No  provifion,  fays  he,  granted  to  bairns,  gives  a  fpe-  P.  ij. 
*'  cial  right  of  credit  to  any  one  child  as  long  as  the  father  lives, 
*'  the  right  is  granted  familite,  fo  that  the  whole  muft  indeed  go 
"  to  one  or  other  of  them ;  but  the  father  has  a  power  inherent  in 
"  him  to  divide  it  among  them,  in  fuch  proportions  as  he  thinks  beji ; 
"  yet  fo  as  none  of  them  may  be  entirely  excluded. 

From  this  paflage,  it  is  plain  that  the  author  means  only  to 
deny  a  fpecial  right  of  credit  to  particular  children,  becaufe  the 
father  has  a  power  of  divifion ;  but,  with  lubmiflion,  the  mode 
of  exprellion  is  inaccurate  ;  for  although  the  father,  by  his  in- 
herent power  of  divifion,  may,  if  he  pleafes,  increafe  or  dimi- 
nifli  the  right  of  particular  children  ;  yet  that  does  not  prevent 
each  child,  fo  long  as  a  power  of  divifion  is  not  exercifed,  being 
a  creditor  for  his  own  fhare,  in  proportion  to  the  number  of  chil- 
dren exifting  at  each  particular  period. 

And,  to  illuflrate  this,  let  the  cafe  be  put,  that  by  the 
contradl  of  marriage,  the  friends  of  the  children  nafcituri, 
fufpicious  of  the  judgment  or  difcretlon  of  the  father,  fhall 
exprelly  ftipulate  that  the  father  fliall  not  have  the  power 
of  divifion,  but  that  the  children  Ihall  have  the  conqUell 
by  equal  proportions,  the  refpondent  would  beg  leave  to 
afk,  whether  there  is  the  fhadow  of  doubt  in  the  cafe  now  put, 
that  each  child,  from  the  moment  of  its  exiflence,  would  be  cre- 
ditor for  his  own  (hare?  It  is  extremely  true,  that  the  amount 
of  that  fhare  would  not  be  afcertained  before  the  diflblution  of 
the  marriage,  becaufe  fubjecl  to  the  onerous  contradions  of  the  ■ 
father  J  but,  as  has. been  already  obferved,  this  in  no  degree  im- 
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pngns  the  propoHtlon,  of  the   child   being  creditor   for  a  Jl.we, 
though  not  for  a  precife  J'uiii  of  couquelt. 

In  further  llluftration  of  the  principles  now  maintained,  th.e 
rcfpondent  may  adopt  the  cales  put  by  the  petitioner,  of  an  in- 
<lifferent  pcrion's  cllablilhing  a  provifion  in  favours  of  the  chil- 
dren of  a  marriage,  without  rcllrving  a  power  of  divifion,  or  of 
a  father  granting  a  bond  of  provifion  to  the  whole  children  of  a 
marriage  by  name,  without  relerving  to  himfelf  any  power  of 
divifion ;  in  both  which  cafc^,  the  petitioner  lays  it  down  as  cer- 
tain law,  that  each  of  the  children  are  creditors  in  an  equal 
ill  a  re. 

T/tis  fliows,  that  a  provifion  being  taken  to  children,  or  to  a 
family  in  cumulo,  does  not  prevent  each  of  them  from  being  cre- 
ditors in  a  precili;  Ihare,  according  to  the  number  in  exillence  ; 
fo  that  the  language  of  our  lawyers,  when  they  fay,  that  not  the 
particular  children,  but  the  fiwiilia  in  general,  are  creditors  un- 
der a  claufc  of  conqueft,  is  no  more  but  an  inaccurate  mode  of 
cxprefTing  the  principle  in  law,  that  the  father,  in  fiich  clanles, 
is  intrufled  with  a  dilcretionary  power  of  dividing  the  fum  of 
the  conqucft  amongfl  the  children. 

Upon  the  principles,  therefore,  which  the  rcfpondent  has  al- 
ready fubmitted  to  the  confideraaon  of  your  Lordihips,  they  do 
]uimbly  beg  leave  to  draw  this  conclufion,  in  fupport  of  the  fun- 
damental propofition  of  your  Lordlhipi  interlocutor.  That  in  the 
year  1748,  when  the  ma.rriage  contract  was  executed  betwixt 
Marjory  and  her  hulband,  her  ihare  of  the  conqucll  was  the  h.df 
thereof,  becaide  there  were  but  two  children  of  the  marriage  in 
cxiftence,  aiul  the  father,  nor  none  elfe  intitled  to  do  lb,  had  cx- 
trciled  any  power  of  divifion  with  regard  to  that  conqucft. 

It  being  therefore  cflal)liihed,  that  a  half  was  A\iirjory\  fliarc 
of  the  conqucft,  it  is  impollible  to  doubt  of  that  haft  being  dif- 
chargcd,  providc<i  it  was  the  mutual  intention  of  both  father  and 
daughter,  the  one  to  give,  and  the  other  to  take  a  dilchargc;  that 
fuch  was  the  intendment,  can  with  no  fulidity  of  rcafon  or  argu- 
ment be  called  in  (jucllion.  The  words  of  Nhs.  Marjor/s  con- 
tratfl  of  marriage,  arc />r//<' full  and  irrefragable  eviiicnce  of  the 
{a^.  Soulhdun  thereby  became  bound  to  pay, to  Sir  Patrick  Dinthr 
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the  fum  of  10,000  merks,  in  name  of  tocher  with  his  faid  daugh- 
ter, and  as  herJJjare  of  the  conqueft.  It  is  impoffible  to  difpute, 
tha:  by  thefe  words  was  meant  her  fliare  of  the  conqueft,  provi- 
ded by  her  motlier's  contrad  of  ^narriage,  there  was  no  other  con- 
qiK'ft  to  which  Marjory  had  the  leaft  claim  or  pretenfion,  and  Sir 
Patrick  Dunbar  her  uncle,  to  whom  this  very  fum  was  payable, 
was  her  mother's  brotaer,  and  poiTefTed  of  her  dupHcate  of  the 
contract.  There  cannot  be  the  fmalleft  doubt,  that  both  parties 
m:=ant  and  underftood,  that  this  fum  was  given  and  received  in 
full  fatisfaflion  of  all  claim  of  conqueft,  that  was  or  might  be 
competent  to  Marjory  under  that  contratfl;  as  little  can  it  be  doubt- 
ed, that  Marjory  was  thereby  held  to  difcharge  her  father  of  fuch 
claim,  or  to  renounce  the  fame  in  his  favour.  It  was  not  indeed 
thought  neceifary  to  exprefs  fuch  difcharge  and  renunciation,  in 
fuch  full  terms  as  thofe  fometinies  made  ufe  of;  but  her,  and  her 
hufband's  acceptance  of  a  fpecific  fum,  as  her  fliare  of  the  con- 
queft, did  fufficiently  imply  her  renouncing  all  further  claim  there- 
upon, and  would  have  founded  Southdun  in  an  acftion  againft  her, 
to  have  compeded  her  to  grant  the  moft  formal  difcharge,  renunciati- 
on, or  affignation  in  his  favovir,  had  the  fame  been  requifite,  as  it  was 
not :  And  SouthJiin  afterwards  fettling  the  very  conqueft  fubjeds, 
by  his  third  marriage  contradl,  upon  the  heirs  male  of  that  mar- 
riage, demonftrates,  that  he  then  confidered  the  claim  of  Marjory^ 
as  well  as  of  Katharine,  to  any  part  of  thoie  fubjeds,  to  have  been, 
then  fully  dilcharged  and  extinguiflied. 

The  refpondents  having  proceeded  fo  far  to  fhow,  that  illar/o- 
rj's  fliare  or  the  conqueft  was  a  half  thereof,  and  that  the  mutu- 
al intention  of  the  father  and  the  daughter,  was  to  give  and  take 
a  difcharge  of  that  fliare;  the  queftion,  which  naturally  in  order 
fuggefts  itfelf  next  for  confideration,  is,  why  that  difcharge  fhould 
not  operate  in  behalf  of  the  father  to  whom  it  was  granted,  an/i 
who  does  moft  clearly  appear  to  have  intended  a  ftipulation  for 
bis  own  behoof  ? 

As  this  queftion  takes  its  rife,  in  confequence  of  a  tranfa(fiion 
betwixt  a  father  and  a  child,  relative  to  a  provifion  of  conqueft 
m  a  contrad  of  marriage  ;  it  is  undoubtedly  proper  for  your 
Lordlhips,  to  have  in  your  eye  that  relation  in  which  a  parent 
and  a  child  ftand  ta  each  other,  in  virtue  of  an  obligation  of  con- 
queft J  and  in  that  view  the  refpondents  may  undoubtedly  venture 


[  12  ] 

to  afTume  It  as  eftablillied  law,  that  they  ftand  together  inthecon- 
ncxion  of  debitor  and  creduor.  The  children  have  a  much  (trong- 
cr  hold  than  merely  a  hope  of  iuccefhon  ;  tliey,  in  whofe  favours 
fuch  a  claufe  of  conquelt  is  made,  are,  from  their  very  exillcncc, 
creditors  to  their  father,  tlie  obligee  in  that  claufe,  although  its  o- 
pcration,  or  the  afcertaining  the  amount  of  the  provifion,  may  be 
fufpendcd  till  the  dillolution  of  the  marriage. 

Th  I  s  jus  crediti  of  the  children  is  difcerniblc  in  a  variety  of 
thcfe  effects  which  it  produces  in  law.  Hence  itii,  that  in  account- 
ing under  a  claufe  of  conqueft,  the  father  takes  allowance  for  the 
Ibare  given  to  any  of  the  children,  bccaufe  he  is  difchar^ing  him- 
felf  of  an  obligation,  et  debitor  non  prafumitur  donare. — Hence  it  is, 
that  if  one  of  fevcral  children  intitled  to  a  ihare  of  fuch  provifion, 
llioulddie,  leaving  ilVue,  the  Ihare  of  fuch  child  would  not  accrefce 
to  the  furviving  children,  but  as  there  is  a  jus  crediti  in  the  father, 
it  would  undoubtedly  tranlmit  to  the  lawful  ill'ue  of  luch  child. — 
Hence  it  is,  that  children  can,  qua  creditors,  infill  for  implement 
of  a  provifion  of  conquell,  without  the  aid  or  formalitv  of  a  fcr- 
vice. — Hence  it  is,  that  children  can  purine  reductions  for  (etting 
afide  deeds  in  contravention  of  the  a(f\  1621,  an  aclion  only  com- 
petent to  true  and  proper  creditors. — And  hence  it  is,  that  a  fa- 
ther, by  deeds  merely  gratuitous,  cannot  evacuate  or  diliippoint  a 
provifion  of  conqueli"  made  in  his  own  marriage  contriuft,  in  fa- 
vour of  the  children  of  the  marriage. 

A";  therefore  children  are  creditors,  and  the  father,  in  the  pro- 
per fenfe  and  language  of  law,  is  the  debitor  of  his  children,  un- 
der a  claulc  of  conqueft,  the  relpondints  muil  contels  themfelves 
at  a  lols  to  difcover  the  principle  upon  which  a  father,  like  anv  o- 
ther  debitor  in  any  other  debt,  may  not  liberate  himfclf  from  the 
obligation  to  which  he  is  l'ubjei5\cd. 

And  this  appears  the  more  cxtmordinary,  when  your  Lordfliips 
alten'.l  to  fomc  other  propofitions  relative  to  a  provifion  of  con- 
queft, which  are  admitted  and  uncontrovertible.  It  is  admitted, 
that  the  child's  dilchargc  muft  operate  againll  hcrfeif,  and  yet  by 
fomc  llrange  magic  in  law,  the  petitioner  would  contend,  that  the 
difcharge  muft  operate  not  for  bc-hoof  of  the  perfbn  to  whom  it  was 
granted,  but  for  behoof  of  another  who  was  no  party  to  the 
tranfcttflion. 

It 
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It  is  llkeways  admitted,  that  a  difcharge  from  the  whole  cre- 
ditors in  the  conquefl:  would  operate  a  difcharge  from  the  whole 
obligation  ;  and  this  being  admitted,  it  appears  extremely  ano- 
malous to  argue,  that  a  difcharge  from  one  of  the  creditors 
fhould  not  operate  a  difcharge  of  the  fhare  of  that  creditor. 

It  is  admitted,  that  any  of  the  children  may  affign  their 
{bare  either  to  a  third  party,  or  to  the  father  himfelf ;  and  if  fo, 
the  refpondents  know  no  other  cafe  where  an  affignation  to  a  de- 
bitor has  a  ftronger  effeft  than  a  difcharge  to  a  debitor  ;  and  if 
there  is  any  Jloare  in  the  particvilar  children  of  the  marriage,  fo 
afcertained  in  law,  as  to  be  the  fubjedt  of  an  affignation,  the  doc- 
trine is  at  lead  hard  of  digcftion,  which  fays,  that  there  is  no 
i\\c}a.  Jhare  as  to  be  the  fubjedt  of  a  difcharge. 

In  fhort,  it  would  be  endlefs  to  take  notice  of  all  thofe  ftrange 
and  anomalous  confequences  which  feem  to  attend  the  petitio- 
ner's dodlrine  :  If  it  be  true,  that  the  children  are  creditors,  and 
the  father  a  debitor,  the  refpondent  could  with  the  petitioner 
had  pointed  out  any  other  example  in  law,  where  a  difcharge 
granted  by  a  creditor  would  not  operate  in  faN'our  of  the  debi- 
tor ;  but  it  the  plea  of  the  petitioners  is  vvell  founded,  then 
your  Lordihips  are  vmder  the  neceflity  of  eftablifhing  that  Angu- 
lar propofition,  that  a  difcharge  granted  by  a  creditor,  will  not 
liberate  the  debitor  from  his  obligation  to  that  creditor. 

The  petitioners  feem  to  be  fenfible  of  this  difficulty  attend- 
ing their  plea,  and  are  therefore  at  pains  to  aflimilate  this  cafe 
to  fome  others  in  law  condefcended  upon  by  them. 

It  is  faid,  that  in  the  cafe  of  legitim,  a  difcharge  by  one  child 
of  the  family  does  not  opera' e  in  favour  of  the  father,  but  ac- 
crefces  to  the  other  children  exifting  and  unforisfamiliated  at  the 
time  of  the  father's  death.  But  this  example,  though  formerly 
mentioned  and  much  infilled  upon,  was  difi'egarded  by  your 
Lordlliips.  There  is,  indeed,  no  fimilarity  betwixt  the  provifion 
of  legitim  and  the  claim  of  conquelt :  The  claim  of  legitim  due 
to  children  upon  the  death  of  their  father,  is  not  confidered  in 
the  eye  of  law  as  a  debt  due  by  the  father  ;  it  is  confidered  as  a 
provifion  of  law,  whereby  a  certain  proportion  of  his  moveable 
eJFeds  is  to  be  diftributed  amongft  his  children,  after  the  death 
of  the  father  j  it  has  not  an  exilience  till  after  his  death  \  the  fa- 
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then  is  never  debitor  to  his  children  inthelegitim  ;  he  can  difappoint 
it  even  by  his  moil  gratuitous  deeds  ;  fo  that  the  fimilitude  tails  in 
every  article,  when  the  petitioners  endeavour  to  protluce  the  calc  of 
the  Icgitim  as  an  example,  vs'here  a  dilcharge  granted  by  a  credi- 
tor to  his  debitor  operates  for  behoof  of  any  other  than  the  de- 
bitor; for  the  comparifon  fails  in  this  fundamental  circumltance, 
that  there  is  neither  a  creditor  nor  a  debitor  at  the  time  when  the 
difcharge  is  fuppofed  to  be  granted. 

Thf,  fiime  anfwer  occurs  to  the  cafes  put  in  the  23d  page  of 
the  petition,  namely,  That  of  a  wife  accepting  a  liferent  provifi- 
on,  in  fatisfadlion  of  a  tliird  of  moveables,  and  that  of  a  young- 
er fon  receiving  a  fatisfadtion  in  land  for  his  claim  of  Icgitim  and 
right  of  fucceillon  to  his  father's  moveable  eftate  ;  for  although, 
in  thofe  cafes,  it  is  true  the  moveable  fucccilion  is  incrcafed,  at 
the  expence  of  the  land  efVate,  which  would  othcrways  have  ac- 
crued to  the  heir,  yet  the  heir  is  not  benefited  by  the  dilcharge 
granted  to  the  hulband  in  the  one  cafe,  or  to  the  father  in  the  o- 
iher  ;  and  for  this  obvious  reafon,  that  the  law  can  put  no  other 
conftrucfiion  upon  thofe  tranfac?\ions  with  a  wife  or  a  child,  but 
folely  the  intentior^  of  increaling  the  moveable  ellate,  tor  the  be- 
hoof of  thofe  intereiled  therein  ;  but  in  none  of  the  cafes  put, 
is  the  pcrfon  taking  a  difcharge  debitor  to  the  perfon  who  grants 
it  ;  nor  is  there  any  legal  claim,  from  which  the  hulband  or  the 
father,  either  in  the  one  cafe  or  in  the  other,  can  be  underllood 
as  meaning  to  procure  for  himfelf  a  liberation ;  in  which  mate- 
rial and  fundamental  circumflance,  therefore,  are  both  thofe  ca- 
fes differenced  from  the  one  now  before  your  Lordlhips. 

The  ohfervations  already  offered,  will  fuggcft  a  full  and  fuis- 
fadlory  anfwer  to  the  decifion,  SiUuliUvuls  againft  SmiJilands,  27th 
January  i  6<;o,  quoted  by  the  petitioners  ;  for  as  that  decifion  re- 
fpccfb  folely  the  import  of  a  di(char^;e  in  the  call-  of  Icgitim  and 
fucceffion,  it  is,  upon  the  principles  already  mentioned,  clearly 
mifapplied  to  the  prefent  cafe. 

BtT  if  the  petitioner  defircs  to  argue  from  analogy  to  other 
cafes,  lie  ouglit  to  take  a  cafe  where  the  father  is  properly  debi- 
tor to  his  own  children,  and  takes  a  dilcharge  from  one  of  them  ; 
in  which  cafe,  he  will  find,  that  the  difcharge  taken  in  fuch  cir- 
cumlUiuccs,  operates  for  the  father,  and  not  for  the  otiicr  child 

or 
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or  children :    Dirkton  furnifhes  an  example  of  fuch  a  cafe,  njocc 
Executry. 

He  puts  the  followuig  cafe,  "  A  daughter  having  accepted  her 

"  tocher  and   provifion   by  conrradl  of  marriage,  in  fatisfadioa 

"  of  what  might  fall  ro  her,  either  by  her  father  or  mother's  de- 

*'  ceafe,  the   contradl  of  marriage   being   after  her  naother's  de- 

"  ceafe  ; — quctritur.  If  another  fifter  will  have  the  mother's  part 

"  intire,  -without  refpedl  to  her  fifter's  intereft  being  renounced, 

"  as   faid   is  ?    Ratio  dubitcindi,  That  the  father,  who  is  liable  for 

''  his   wife's   third,  is  in  efFecfl  difcharged  as  to  his  other  daugh^ 

"  ter's   part   of  the   fame  ;  and   on  the  other  part,  the  mother's 

"  part,  belonging  to  her  children,  nonjure  legitimo  as  bairns,  but 

"  as  executors  and  reprefenting  her,  if  any  of  them  deceafe  be- 

"  fore  confirmation,  or  be  unwilling  to  confirm,  their  renuncia- 

"  tion  will  be  inefFeclual,  as  by  a  perfon  not  having  right." 

Ste-warl's  anfwer  is  in  the  following  words  :  "  A  daughter,  in 

'*  her   contradl  of  marriage,  accepts  of  her  tocher,  in  fatisfadti- 

'*  on   of  all   might   fall  to  her,  either  by  her  father  or  mother's 

"  deceafe,  and   the  mother  is  already  deceafed  ; — Whether  will 

"  this  daughter's  fliare  of  the  mother's  part  fall  to  her  other  fi-- 

"  fters  intire,  or  may  the  father  retain  it  ? — And  it  appears  more 

"  reafonable,  that  the  father  Ihould  be  held  as  difcharged  of  it ; 

"  fo  that  the  fifters  cannot  claim  it,  until  as  it  reciprocates,  and 

"  may  again  fall  within  his  executry." 

Herk  is  an  example  of  a  cafe,  where  a  father  is  debitor  to  two 
of  his  children  conjundlly  ;  and  in  that  cafe,  it  is  hinted  by  one 
lawyer,  and  exprefly  fpoke  out  by  another,  that  a  difcharge  ta- 
ken by  a  father  in  fuch  circumftances,  operates  for  his  own  be- 
hoof, and  not  for  behoof  of  his.  children.  In  fliort,  the  rule  of 
law  in  this,  and  in  every  other  cafe,  fo  far  as  known  to  the  re- 
fpondents,  is  general.  That  a  difcharge  taken  by  a  debitor,  ope- 
r.ites  for  behoof  of  the  debitor,  and  not  of  any  other  perfon 
whatever :  And  upon  the  application  of  this  principle  to  the  pre- 
fent  argufnent,  the  refpondents  do  conclude,  that  Marjory  being 
creditor  to  her  father  in  the  o!:>ligation  of  conqueft,  and  the  fa- 
ther having  taken  a  difcharge  from  her  for  her  ihare  of  the  con- 
queft, which,  as  there  were  only  two  children  esifting  at  the 
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time  of  the  mrxrriagc,  does  eventually  prove  to  be  the  half  of  tht 
conqxietl  of  the  marriage. 

The  great  and  capital  argument  throughout  the  whole  of  the 
petition,  and  which  has  indeed  been  chiefly  infixed  upon,  is  an 
alarm  which  is  endeavoured  to  be  excited  in  tlie  minds  of  vour 
Lordlhips,  that  the  argument  of  the  refpondents  does  lead  into 
confecjucnccs  dcllruclive  of  the  fecurity  of  marriage  I'ettlements  ; 
whereas  the  law  is  jealous  of  the  power  of  a  father  ;  and  exam- 
ples are  condefcendcd  upon,  where  the  law  has  interpofed  from 
iuch  a  jealoufy  as  is  here  fuppofed. 

The  firft  of  the  cafes  put,  is  that  where  a  father  takes  a  con- 
fent  or  obligation  from  his  apparent  heir  not  to  quarrel  or  im- 
pugn deeds  which  he  might  execute  upon  death-bed  ;  and  it  is 
iaid,  that  becaufe  the  law  entertains  a  jealoufy  of  the  father,  it 
will  not  give  ftrength  to  any  fuch  tranfacflion  ;  hut,  notwith- 
flanding  thereof,  the  fon  is  allowed  to  reduce  deeds  done  to  his 
prejudice  upon  death-bed. 

But  the  petitioners  are  under  a  miflake,  when  they  fuppofe, 
that  it  was  a  jealoufy  of  the  father  which  chiefly  acluated  tiic 
law  in  giving  fuch  ilrong  fecurity  to  the  law  of  deathbed.  The 
law  of  deathbed  is  a  falutary  provifion  in  the  law  of  this  coun- 
try ;  and  the  petitioners  view  it  in  a  point  by  much  too  narrow, 
when  they  fuppofe  it  only  intended  for  the  fecurity  of  a])parcnt 
heirs  :  It  had  a  more  generous,  humane,  and  liberal  ohjcifl  in 
view  ;  it  was  introduced  for  a  protciftion  to  dying  perfohs,  to 
guard  them  againlt  the  artifices  of  cunning  men,  to  procure  to 
them  peace  and  cpiict  in  the  lalt  and  Icrious  moments  of  life. 
The  law  therefore  confiders  every  tranfaction  or  private  agree- 
ment to  be  contra  bonos  mores,  whicli  tenils  to  defeat  \'o  pious  and 
falutary  intentions  :  And  upon  this  ground,  as  much  as  that 
mentioned  in  the  petition,  it  is.  that  the  law  rcfules  cflecl  to  eve- 
ry patlion  or  agreement  which  tends  to  deprive  a  tlying  perfon 
of  that  peace  and  fecurity  which  the  humanity  of  the  law  has 
provided  for  him. 

Anotjifr  cafe  put,  is  that,  where,  by  any  private  latent  dcviX 
betwixt  a  hufband  and  a  wile,  ihe  lums  (lipulated  in  a  marriage 
coiitia<5l  ib   rellridcd  ;  iu  which  cafe,  it  is  laid,  the  law  will  not 
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fupporc  fuch  a  tranfaflion,   becaufe  contra  fidem  tabularum  mi- 
ptialium. 

The  refpondents  do  not  controvert  the  law  as  laid  down  by  the 
petitioner;  but  they  do  deny  that  a  jealoufy  of  the  power  of  the 
father  does  in  the  fmalleft  degree  enter  into  the  confideration  of 
this  part  of  our  law  :  It  is  different  motives  and  principles  which 
aduate  here  ;  for  if  the  provifions  are  reftricJled,  which  have 
been  ftipulated  in  favour  either  of  the  hufband  or  wife,  the 
law  denies  effe<5l  to  the  reftridlion,  ne  mutuo  amove  fe  irwicem  fpo- 
Uent.  And  again,  as  to  the  provifions  in  favour  of  the  children 
of  the  marriage,  befides  the  reafon  already  mentioned,  there  oc- 
curs this  other  and  fatisfadlory  one,  namely,  that  by  the  ftipula- 
tion  in  the  marriage  contracl,  there  is  a.  jus  qti£fttum  to  the  chil- 
dren nafcitiiri;  and  therefore,  the  right  of  the  children  cannot  be 
cut  off  by  the  deed  of  the  parents,  without  their  own  confent  and 
approbation. 

As,  therefore,  the  cafes  put  by  the  petitioners  do  not  evidence 
any  jealoufy  being  entertained  by  the  law  againft  the  power  of 
the  father ;  fo  the  refpondents  beg  leave  to  fay,  that  the  very  cafe 
now  in  hand,  namely,  that  of  a  provifion  in  a  contratft  of  mar- 
riage, affords  the  cleareft  demonftration,  that  the  law  entertains 
no  fuch  jealoufy  of  the  power  of  a  father  with  regard  to  his 
own  children.  Does  not  the  law  allow  to  him  a  diflributive 
power  to  the  mofl:  arbitrary  extent  ?  And  can  there  be  a  fhronger 
evidence  of  the  confidence  which  the  law  repofes  in  a  father,  re- 
lative to  the  concerns  of  his  own  children  ?  Nor  is  it  a  fuppofiti- 
on  to  be  made  ;  it  is  not  the  genius  of  the  law  to  make  it,  that 
a  father  will  fit  down  with  any  luch  deliberate  plan  to  defraud 
his  own  children,  as  is  fuggefted  in  the  petition. 

I  r  is  faid,  that  the  queflion  is  not  what  fathers  will  do,  but 
■what  a  father  may  do:  To  which  the  refpondents  beg  leave  to 
anfwer,  that  it  would  be  a  mod  extraordinary  propofition  to  lay 
down,  that  all  fathers  fhall  be  abfolutely  debarred  from  tranf^ 
acting  with  their  own  children,  becaufe  parents,  monftrous  e- 
nough,  may  arife  to  plan  a  fcheme  for  detrauding  their  chil- 
dren, 
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The  refpondents  muft  further  obfcrve  thn  the  v^,-v  «  .  • 
.8.onfromZ)././.«.  given  by  the  pctitionc'r  au"  J^J.J^'X 
IS  not  the  genius  of  the  law,  to  be  alarmeH  ^.,\X  r  \  '  ^  '^ 
jealoufies  and  npprehenfions  with  r  .  S  to  If  th^.  '"'T''''^ 
ritloners  would  now  attempt  to  c^c  te  L^th  " 'd '  /  ^"^ 
Lordihips  ;  D^H^.n  is  at  gre^t  pains  to^inttt  Thf  dafger^of 
mtrulung  a  father  with  a  difcretionary  power  of  rliO  ■  ^ 
to  the  provifions  of  ^  marriage  contrad  in  f.vn  ^''^"^"^.'°"'  ^^ 
and  he  even  condefcends  npoS  tl^ !;:  ^  L^e  ^  f^  ^j"  [^'V 
the  petitioners  make  fo  great  a  handle  of  fnr  \i  °\*""'^  ^^'^'^'^ 
pofe:  He  fays,  "  If  thaf  power  were  .lL„Sl  /J^^^  T^''''  P"'" 
"  be  abufed;  and,  intending  to  r^.i  r.1.  a  '  £  "'  ^  T^. 
"  with  one  of  his  children.\nnd  gi  7hinfmnr.  ^I  ""f  '  ^'^^ 
"  portion;  he  may,  by  tranlact  on  ^^rr  n  I  '"  '^''  l^''^" 
"  him  in  prejudice'of  the  oJhe?  children."  '''  ^°"^"^^^^  °^^ 

But  although  all  this  was  pointed  out  to  vnnr  J  ^  ^n  ■ 
decefl-ors,  by  the  doubts  of  fo'great  an'r^d^of  law ''^Htri 
no  weight  with  them,  when  put  in  competition   wirh'  H 
onal  and  juft  confidence  which  is  due  to  die^r  ^''  '"'''*■ 

a  father  ;  but  as  often  as  that  pout  of  c  i  Gon  In-  ^'b  '"'^f 
ni  queftion,  fo  often  has  it  been  confin  e^and  ^ftab Tk'f  '^ 
the  judgments  of  this  court  ;  and  before  an/ot  t  h„  f  f^^ 
)n-/.tor:,  iliould  attempt  to  excite  the  fame  fei^oufie.  nT'  ''' 
hcnfions  which  gave  rife  to  the  doubts  of  tut  ,  Pcat  ]^^ '^^'T 
ihould  be  able  to  point  out  fbme  one  or  otheJ  fat  I  .  T^"'  ^'' 
which  has  enfued  from  the  judgments  of  tt  I  odlun^^""'' 
force  and  authority  to  the- will  and  power  of  .  f n  1  .p ^  '  ^"^rT^ 
gard  of  thofc  difficulties  which  we/e  fo  carlv  fug'eaed^Li  f "" 
port  of  a  contrary  mode  of  dccilion.  '"fi^'-Hecl  m  iup- 

Hut   what,  with    fubmiflion    {rt<   nil  fi, . 
inour  in  an  abfurd   point  of  view    is   d       P'T"' '  ^''''''  ^'^- 
thaty/..  M  II..  jL,  whether     iiriri'":;::;  con,.dcrat.on, 
the   i>owcr   of  a   father    it   is   clrir  nc  r  '«  net  jealous  of 

tbc  Applying  the  princ^i/L  o  X  ncir-  "•'""""''^■'  ^'"^ 
not  hive  another  cirthly'  fled  but  to  T"','  ""^'7""^^  '"""'^^ 
traniaclion  in  queRion.  'and  wodd  It  gi  v'onrTddfr  'i"  "''^' 
nty    to   children    provided    bv    a   mnri?  1  -uldit onal  lecu- 

machination 
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unlimited  power  of  d'^v\G,^r.  ?  o^^  r    i.  i    •         ,  rather  has  aa 

dent  woulcUfk   what  r there  rn  ^"?^/^'  "^^'  '^'  ^^^P°n- 

fraud  his  child  ertc.  ol  owfurtrri""',  "  f?^^^\ -j-^ing  ti  de- 
-ayhe  not  deal' with  one  chdfo  t" '^'^^^^^^ 
fl^are  '  and  when  that  ri°ht  if.nn  f  ^°  ^^q^^re  a  right  to  her 
exercifing  his  powe  o/^'.  fil^T'^f^l;  ^^^^  P--n^s  ^im  from 
the  greateft  nart  of  rh.  "a  ,  ^  manner,  as  to  allocate 
he  hi  placedMmfelf ;        '^"'^  '°  ''^^  ^^^^  ^^^^^^  -  -^-^e  right 

LT  ^u,ri  jre  otr  "  t^  ^?-^^-'  -"  ^e -Lil; :  dr 

fuch  an  affilnadon  ha's'tr  n"  °'  '^""^^^^ "   ''  '''  ^'-''  ^^-".  S 
as  thedif  XTn  .tVon     N^  ^^"  ^^^^^^^^^ 

aik  the   quealon    w^here  is^he^r;'-'''"^?^^^^^ 
father  intending  to  defraud'   ^h^tcT^-  °^  '^''  '^^^'^'"^"  ^g^'"«  ^ 
concuffion,  whft  fchemrof  I,  '/°'''""5  r^"''''  ^^^^^  '"^«"  °^'' 
a  discharge,   which  wlTnofh."^' T  "  ^,''r  devife  to  procure 
%nationf  °'  ^'  ''i"""^  available  to  procure  an  af- 

t^r^uflfZlo'tht^rou?"  ''^.^"1^°"  ^^  --^  °-  «age  of 
and  yet  th  y  w  11  be  bold  ^o  ff  lu"""  ^^  ^^^^'"  ^''^  -«ea.pted. 
faaory  one^oo    is   made  to  r^'  f"'  ""a'^'  '"  ^"^"^•''  ^"^  a  Lis^ 
«'•/-•/,  to   rove  a       rgTupon  tLet  ^"'"^"f '  "  ''  "^^'  ^^^-^-- 
for  it  is   impoffible   fo  7oZnZ       ^'''^  ""^ r'^'^'^S^  ^cul,t,,ems  ■, 
curity  can   be  endanaered   bv   f '".^  '"'  ''^^''^  '"  ^^^'^^^  ^^^^^  ^e- 
^hich  does  not  equaC InT^  f         ^ru"'f  ^""  ^^  ^^^  I-^'^n^. 
-l^^ch  are  confeffedTytthn:th:;rvefoft;:th:f  ^  ^^^"'"'^-^ 

So  ftandine:  the  raff^  tU^  ^  r  i 
-hat  mighty  fcqaii]?o„  th;  fecuntv  ^f ''  ""'^  '^  ^lad  to  know, 
acquire  from  the  ingeniouariumen^  f  T"''^'  f^^^Iements  is  to 
dents  cannot  di/co^ver  a  finl  1  ^'r'P"^^'°"=  The  refpon- 
the  overthrow  of  this  L l]f  m  r  ^"  '^'  ''  '""  ^''  ^'"S"'^^.  that 
iH^gle  traafaaion  is  to  have  io  touderful 
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,  ^  r  •  •  1^,,.  fKar  the  overthrow  of  ic  alone  would  be 
an  enia  ;  for  .t  .s  d  r  ^^  -^  f.'uer  onany  future  occafion.  (hall 
thecon(cquence:  .^^^^ '^  ^^^^^^^c^  ,^' ,i,h  h.s  own  children,  which 
inclneto  ^"^^'^  J^°  ^^^'/"vc  1  poilibility  of  challenge,  he  has 
X  to^for;;! ':rdfof:::c^^^^^^  whic\  have  been  ru^geaed. 
and%hcnhemayrclUnpcrfeafecuruy. 

ASD   this   leads  to  obferve.  that  Southdun  would  mdeed  be  un- 

ASD   tnis    It.  lu  entered  into  no  latent  and 

fortunate  it  ^^^^^^VT  ns  with  his  duldren,  every  thing  he  did  was 

clandcllme  ^ranfaa.ons  ^^    h  h.s  ch  ,    .HeiV  bert  friends,  and 

v.-ith  the  intervention,  am    ^^  ^'^   ^^  J  ^^.  i^^^  ,,^,,,  ,,3  chil- 

^r   ^tlud   be'tirfot  aS    of  an  argun.ent  to  duniniih  the 
dren.  would    be   tue   i  ^ranfaaion  in  quellion  was  as 

rational    powers  ot  ^  parent.       i  ^^_^  petitioner,  for  her 

tair  as  any  could  pollibl)  be,  ^^^>  ^'^      exiiiucra  e  the  conqucR  of 
prefent  purpofe.   hnds   it  conv  n  e^      u-"ee''  et  Hk  herlclt\nows 
the  fecond  marriage  in  a  remaikaDic  cUt,«cc,  , 
how  vain  and  groundlefs  fuch  reprelentations  are. 

T       in  ^;n   r<.rollea    that    bv  the  claufe  in  the  con- 

"t:^  b"  X't  sJlShouia  be  .or>l,  a.  the  .Un.lunon  o 
quelt,  out   wu  ^  ertate,  atcer  payment  ot  all 

"  the   '^-"^^Sel^eyondhsthen^^^^^^^  ^^   ^^  ^^_^_ 

..  his  julf  and  lawtul  .'^';b»  ^'^^^^^  ..  -pi.^  lummons  at  the 
"  -^-^^y  '";naaT^amT^Xt  of  fundry  debts  due  by 
petitioners  own   "^  ^^'^^'^'  ^''  "'    ,,^,ethcr  with  intereft  to  about 

falling  under  conquell,  is  only  as  toUows.  ^       ^ 


A  wadfct  right  on  the  lands  oi  Lathcromvhccll,  ^  ^  ^  ^  ^ 

redeemable  tor 

A  wadfet  right  over  the  lands^f  C.«,u./^re-  ^^^  ^  ^ 

deeniable  for                           „„rch  .fc<l  for          -  -^^  4 


leeniauic  lut  r    1  t   .. 

S.,mecld  houfcs  in  Thurfo.  purch..lc<l  tor  - 

The  lands  of  NorthJun  purch.ilcd  in  A.T'm- 
bcr  ,75o.-four  years  before  the  diilolution  of 
Che  kcuud  marn  ge,  tor  which  ii.u^hdun  paid       3777   ^ 
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So  that   thcfe  fubjeas,  with   Southdun^^  execntry,  moveable  e- 
n.rc,   and  every   other   fund   or    fubiea    belor.g.ni  rn  1?  !        .^ 
d.ath   in    : 760.  will  hardly  be  lufficLt  to  pa^^^^^^^^^^ 
petKuoners   fummons.of  relief,  n.uch  lefs  to^ay  thole  debt     and 

k'L^         ;   ;°r^-  r^^'"^^   '^   ^^^   b-^ds  of  provifion  CO  the 
children  of  the  iecond  marriage. 

The  petitioner  ought  thereiore  to  be  moderate  in  her  expe'^a- 

t.o.-3  with  regard  to  the  ccncju^a  in  .  ueftior. :  But  ir  fl'e  ailed. el 

that  the  refpondents  are  mdtaken   m    rhf^ir   in^.c      ^  '"^  ^"<=^g^s 

Jhe  has  furely  the  Ids  ,ea<oa  to  con     ia  n    's    b  r    ""IT"' 

iudgment,  and  the  rep.diat.on  o^  Z^t^^lJT^fZ 

can  be  .tup  by  h^r,  l^l^  f^.:i  ^7f:^{:.^L£-'^ 
reafonorjuft.ce,  A^e  ever  was  or  could  be  entitled  tl 

The  refpondent  cannot  leave  this  argument  v^ithout  takin.- 
Seb  r  fL;  ''P''  ''  "^^-S-^-d  by  declamatory  topic,  t? 
debar   fathers    the   power  of  tranlading  with  their  o  Jn  cifi  dVen 

S  i7?r  "'  "7""^'^  ^'''  ^°  ^""^--^^^  of  marriage;  bu   much 
rega.d  is  hkeways  due  to  che  tranfac^ions  of  a  father  ;  VuchTran 

fadions  are  for  the  benefit  both   of  parents   and   of  ch  Idren      a 

ft.onger  exarnple  cannot  be  produced,   than  what  ari/efflom'  th^ 

very  dauieof  conquell,  which  is  the   foundation   o1h  *    "f'n 

qneflion,  not  to  mention   the   embarraffment   which    attends    rhe 

mmmmi 

a  fixed  andVT-  '   °^  -^^   rationality   of  a   child   accepting 

tah'a  prov-fion  Vk''"°'\"'  P'^^^  °^  ^°  precarious  and  uncer? 
^o  e'd  Xd  h  r  ^  ^°°^.  ^''^  ^"^  ^ff^'^-'^  °f  the  father  s 
-k:^^  t  „'jl  [^r  thVr;f ''""'  -P^^^*'^'  ^^^^^  drcumnances 
ciingly,bv    hebond    nrh        '  ^%^^^?/"   addition  ;  and    accor- 

^erly  got,  upoHhe  '  "  rf  "S  '^^^^  ^'^^^^^^'-""S^  '^^    ^^«d   for- 

mer maiiage!       '^' P^^^^^'^^  °f  ^^^  ^o>oo.  merks  at  the  time  of 

^oJ'Aklft.'Z^^^^^  '''^''''   confiderable   pains    to 

-    '  ^"^  P°^^^  '^f  divifion  now  eftablHl.cd   in   the  father 
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r.l.tlve  to  a  provlGon  of  conqueft,  ^vas  not  always  underftood  to 
be  lawVand  one  or  two  cafes'are  quoted  in  fupport  ot  th.s  propo- 
fition. 

ru:^^^«^  fo";;H';r  have  he. . .  >.,«,««,>,, 

I  !     Thr  r^lbondent  muft  on  the  contrary  think,  it  would  tend  to 


It  is, 


however    nrettv   obvious,  that  this   account  of  the  law, 
inguptbcrpeaa.       by   ^J-^      =^^ 

luch  pofition. 

Tmp    fira   of   thcfc   is   .S/^7t-<jr/   contra   Stcivart,  zc)thj<^""'^>:y 
'      /   fi      This  cafe    s  coUcacd  by  Snur;  and,  from   examining   it 

I'cn      c  1    of     o.ocfo.ncrks.  which,  fo  far  as  appears    was  the 
n  1  of       c  cone,  Kil.  to  hunfclf,  and  his  only  Ion  and  heir,  u 
^vholeot  ''>J^?'^;i*'^'„t    ^hc   children;    the    quetlion   occurred 
^'"■^T  nmihr  to  one  win  h  was  afterwards  litij^ate  in  the   cafe   of 
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the  marriage ;  and  your  Lordfliips  predeceffors  gave  the  fame 
judo-ment  which  was  afterwards  repeated  in  the  cafe  of  Allardyce, 
that  fuch  a  deftination  was  a  provifion  not  for  the  heir,  but  for 
the  iffue  and  bairns  of  the  marriage  ;  but  there  was  no  queftion 
as  to  the  father's  power  of  divifi6n ;  and  fo  far  as  can  be  gather- 
ed from  the  cafe  as  collected,  the  father  gave  the  whole  conqueft 
to  the  fon,  without  making  any  divifion  at  all. 

The  other  cafe  quoted,  is  that  of  ETizabetJi  Grant  contra  Patrick 
Grant  of  Dunhigas,  9th  Jti/v  171 2,  which  the  petitioner  is  piealtd 
to  confider  as  more  diredly  in  point. 

This  cafe  is  colleded  by  Forbes,  and  therefore  not  fo  accurate- 
ly as  is   ufual  with   other  colledlors.     The  refpondents,  indeed, 
are  at  a  lofs  to  underftand  the  circumftances  of  the  fadl.     It  ap- 
pears, that  not  only  Elizabeth,  but  Jlikeways  her  brother  Andrew 
Grant,  were  creditors  in  the  6000  merks  provided  to  the  younger 
children ;  but  it  is  ftated,  that  Elizabeth  alone   appeared   as   pur- 
fuer,  without  mentioning   any   thing   relative  to  Andrew  the  co- 
creditor  in  the  debt.    But,  if  the  refpondents  miftake  it  not,  the 
fa 61:  was,  that  neither  Andrew  nor  Elizabeth  had  granted  any  dif- 
charge  of  the  provifion  ;  and  that  although  6000  merks  had  been 
provided,  only  1 000  was  recovered,  the  ailignation  to  the  debt 
of  5000  merks,  in  implement  of  the  reft  of  the  provifion,  ha- 
ving proved  inefFeaual.     The  queftion  occurred,  whether,  not- 
withftanding  of  this  failure  as  to  the  5000  merks  which  had  been 
affigned,  the  father  was  not  yet  obliged  to  make  good  the  whole 
provifion:  The  judgment  was  in  favour  of  the  daughter,  becaufe, 
"  That  though  the  father,  by  his  power  of  divifion,  might  give 
"  more  or  lefs  of  the  6000  merks  to  her  brother  and  her,  he  was 
"  rtill  obliged  to  give  the  whole  between  them  ;  if  the  father  had 
"  made  no  divifion,  the  fon  and  daughter  would  have  had  right 
"  to  the  6000  merks,  equally   and   by  jult    proportions;  which 
"  jus  qiiafitiim  could   never  be  taken   from   them   but   with   their 
•'  own  coufent,  except  upon  payment  of  the  whole  6000  merks 
"  to  one  or  other,  or  both." 

The  refpondents  have  no  occafion  to  difpute  any  part  of  this 
ratio  decidendi:  It  is  not  alledged  that  the  father  had  given  5000 
merks  to  A  .ndreiv,  and  that,  notwithftanding  thereof  Elizabeth  was 
Itill  allowed  to  claim  more  than  the  remaming  1000  merks  j  but 

the 
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the  qucflion  \va?,  wlicthcr  the  iather'  being  bound  in  a  piovi- 
lion  of  6000  inerks,  he  could  fulfil  that  obligation,  by  making 
good  1000,  and  giving  a  void  and  an  ineffectual  alhgnation  as 
to  the  remaining  5000.  The  court  rightly  judged  he  could  not, 
becaufe  there  was  a  j?/s  qu.rfituni  in  the  children,  which  could 
not  be  defeated,  except  by  their  own  confent,  or  upon  paymeiiC 
of  the  whole  6000  to  one,  or  other  of  the  children. 

But  although  this  dccifion  does  not  in  any  one  article  aid  the 
plea  of  the  petitioner,  the  ratio  decidendi  therein  exprelt,  eRa- 
bliflies  more  than  one  material  propolition  in  favour  of  the  re- 
fnondent's  plea.  In  the  fujl  place,  It  cflabliflies,  that  notwith- 
fianding  there  being  fuch  a  power  of  divifion  inherent  in  the  fa- 
ther, ftill  there  is  a  jus  qusjitum  to  each  of  two  chiklren  for  their 
fliare  of  the  conquelt,  equally,  and  by  jufl  proportions. — And, 
idly.  It  eflabliflies,  Tliat  this  jus  qu/fjituvi  can  be  taken  awav, 
not  only  by  payment  of  the  whole  provifion  to  one  or  both,  but 
hkcways  by  their  own  conicnt ;  and  furelv  luch  conlent  cannot 
be  more  explicitly  declared,  than  by  a  difcharge  granted  to  the 
father,  which  is  prccifely  the  cafe  now  under  the  coniidcration  of 
your  Lordfliips. 

The  rcfpondents  do  therefore  fay,  that  the  petitioner  has  al- 
Icdgcd  nothing,  to  fuggeft  to  your  Lordlhips  an  idea,  that  the  fa- 
ther's power  ot  divifion  was  ever  doubted  or  called  in  queltion  ; 
on  tlie  contrary,  it  appears  to  have  been  taken  for  granted,  par- 
ticularly, in  the  cafe  of  AlLvdyce  hereafter  to  be  mentioned;  and 
the  petitioner  hcrfelf  admits,  that  in  the  cafe  of  Dow^tas,  i  ctli 
"July  1724,  when  it  was  lirll  dil'puted,  and  in  every  lubfequenc 
caie,  it  has  bccnuniforudy  lullainetl  and  affirmed;  lb  that  the  re- 
f()ondcnts  cannot  dilcover,  upon  what  authority  the  petitioner 
has  (aid,  that  this  power  of  divilion  was,  at  any  period,  undtr- 
Ilood  not  to  be  vclted  in  the  father,  when  it  appears  to  have  been 
folemnly  allirmed,  the  lirll  tinlc  it  was  ever  dil'puted  in  a  court 
of  jufticc. 

Tun  petitioner  concludes  with  endeavouring  to  impugn  or 
difference  the  judgment  given  by  your  Lordlhips,  and  the  houle 
of  Lords,  in  the  1720  and  1721,  in  the  quellion  betwixt  the  Ion 
and  widow  of  John  /i/hrdjcc,  from  that  cafe  which  is  now  under 
your  coniidcration. 

Thf. 
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The  particulars  of  that  judgment  will  probably  be  remem- 
bered by  your  Lordfhips ;  but,  to  fave  the  trouble  of  recurring 
to  former  papers,  they  fhall  be  here  very  fliortly  refumed. 

John  Allardyce  merchant  in  Aberdeen,  by  his  marriage 
contradl  in  1683,  wixh  Agnes  Mercer  his  firft  wife,  befides  the 
fum  of  6000  merks  to  be  fecured  to  the  heirs  of  the  marriage, 
came  under  this  mutual  obligation,  "  That  whatfoever  lands, 
"  heritages,  debts,  fums  of  money,  and  others  it  fliall  happen 
*'  either  of  the  faid  parties  to  conquefs,  acquire,  or  fucceed  to, 
"  during  the  time  of  the  faid  marriage,  the  heirs  of  the  marriage 
"  fliall  llicceed  thereto  in  integrum^  A  power  was  alfo  given  to 
the  hufband  of  dividing  thefe  provifions  among  his  children. 

The  faid  Agnes  Mercer,  the  wife,  died  in  1700,  leaving  iffiie 
one  fon,  'John,  and  two  daughters  ;  at  which  time  the  hufband's 
free  eftate  was  faid  to  be  about  18,000  /.  Scots. 

In  the  1703,  the  faid  John  AUardyce,  the  father,  entered  into  a 
fecond  marriage  with  'Jean  Smart,  and  by  marriage  contracfl  be- 
came bound  to  fettle  15,000  merks  of  his  own,  with  7000  merks, 
being  the  wife's  portion,  to  the  children  of  that  marriage  in  fee  ; 
and  alfo  to  provide  to  them  the  whole  lands,  c^c.  that  he  fhould 
conquefs  or  acquire  during  the  marriage. 

John  Allardycf,  beftowed  10,000  merks  on  John  his  fon  of 
the  firft  marriage,  without  obtaining  any  difcharge  from  him  ; 
and  to  each  of  the  two  daughters  of  that  inarriage  he  gave  4000 
merks  ;  and  they  in  their  marriage  contradlis  accepted  thereof, 
in  full  of  all  they  could  feveraily  claim  by  their  mother's  con- 
trad. 

John  Allardyce,  the  father,  died  in  1718,  leaving  his  fe- 
cond wife  a  widow  with  nine  infant  children  of  that  fecond  mar- 
riage :  To  the  four  fons  of  that  marriage  he,  by  his  will,  devifed 
6000  merks  each,  and  to  the  five  daughters  4000  merks  each,  be- 
ing in  all  46,000  merks. 

Upon  this  event,  John,  the  fon  of  the  firft  marriage,  brought 
an  adlion  in  this  court  againft  the  widow  and  children  of  the  fe- 
cond marriage,  as  reprefenting  his  father,  upon  this  medium, 
'that  by  his  mother's  contract,  his  father  had  provided  the  whole 

G  conqueft 
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,       A  f>   marria-e  to  the  heirs  thereof: 

8oco  merks  paul  to  lu. 

ofT^efirft  ---"S;;;:;:  :  r  c».d  claim  "O  more  th.n^  '-^ 
roCng  it  to  be  fo^^^^^'  ,id«l  to  the  he-sot  -  -t^  ^^.^^,j  l,^ 
iliarc  thereof,  .t  ^='"?,  L^„  of  that  marriage,  the  1  |.^^_. 

other  Po-^^f  7i?i:^S  ..V  17^0.  'f  ;  ''fiit  n  " rlage  are  to  be 
Lords,  on  the  '  ^^  ^  .  ^f  ,Uc  heirs  of  the  firll  "^^^  J^,  of  .vhich 
"  provifions  in  favoui  ot  t  .^j,.^^,  ot  the  ""['^^^"V  ^.ccptcd 

..  ^:ndernood  in  f-'^^^t,  .nd  two  of  ^^^^^^  ^,Tl  ?hey 

»  there  ^<^^^\'^'''%ToTl\^^^v  father,  n.  l^^^^^^^''?  ^^^"^f^e,  v.as  on- 
"  offpecial    fvimsftom  tn  ^^^^^.^^^c^  ^l^eiHirluci 

1   -In-.m   in  virtue  ot  Hie  lai  pi-ovihons. 

«'  could  claim,  n    .  ,  .    ^  j  ^.^re  ot  tUcie  pi" 

..  iv  intitkd  to  claim  a  tln.a  ^^^^^^^^^^  ^ 

this  interlocutor    >/^«    f  ^'  1^  4  IpJinted  ;  and 
^'"'l''"-   on  wlSi  a  hearinr,  in  V^c^^^'f  ^^   ,^r,,  the  two 
claimed-,  upon  w no  ^^^,   ^^.^^        *^^,l  ot"  provilions 

^^^'■^t'   T'th?irl--r(a,e  having  a^^^^^^^^^  ,ould 

u  daughters  of   tUc  n  ^         „,  latistaQiou  o  -        ^c- 

"  inttir^contraaso     '^-^     h^  ^^^^^    ^  •.    -\-^^  ^Juirec  chil- 
..  f,.u  to  them  hy  ^»^^^ "^^^^.^  f.aicu  to  them  a.  t    o  c)j  ^^ 

"  -«  ^^•^'^cS  mai-nagc.   fuppo^ng  that  ;.U  ^^ ^  ^^^,,  of 
"  drcn   ot    the  tim  ^^^^^  ^^    ^^,^         ,\    ,"[%c^  did   not  ac- 

«  that  »^^^'';-M';;\'^,  '„,c  than  the  provd>on     ecaved     ^^^^  ^.^^^^^,^,^ 
..  tUc  two  th.uls    mo  c  „,;u-n;.ge.  but  ^^^s   a  ,^^,^. 

''  -^^^^7  %  '^  W  bctore  anlXvcr  -;^J  ;  jX  1-  -  ^^ 
»  free  ddpofal.    /'     ,      ^t"  the  marn.igc  mtitu  ^^.^^^^j^. 

tl,,  provUwu  lo  the  b.iu 
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whole,  or  divided  among  the  three  children  ?  the  Lords  appoint-' 
eel  the  chancery  records  to  be  infpeded  as  to  the  retours  of  heirs 
under  fuch  provifions,  of  funis  of  mony,  or  moveables  ;  and  up- 
on a  report  from  the  chancery,  their  Lordfliips,  on  the  i  ith  Ja- 
nuary 1721,  found,  "That  the  three  children  of  the  firfl  mar- 
"  riage  had  an  equal  intereft  in  the  provifions  contained  in  their 
"  mother's  contracl  of  marriage." 

Against  thefe  interlocutors  John  Allardyce  took  an  ap- 
peal ;  and  after  hearing  counfel  for  two  days,  the  houfe  of 
Lords,  upon  the  21ft:  Febiu.iry  1721,  difmifled  the  appeal,  and 
*'  ordered  and  adjudged,  that  the  interlocutory  fentences  or  de- 
"  crees  therein  complained  of,  be,  ai:id  are  hereby  affirmed."     . 

This  judgment  of  your  Lordfliips,  and  the  laft  refort,  appear- 
ed to  be  To  much  in  point, -and  to  contain  an  anfwer  fo  diredlly 
injure  upon  the  point  now  before  your  Lordfliips,  it  did  not  oc- 
cur, that  the  petitioner  could  attempt  to  difference  the  one  cafe 
from  the  other :  But  flie  has  endeavoured  to  point  out  two  fpe- 
cialities  v\^ith  regard  to  which  the  refpondent  mull  trouble  youc 
Lordfliips  with  a  few.  obfervations. 

The  frjl  is,  that  at  the  time  of  this  judgment  it  was  not  un-- 
derftood  to  be  law,  that  the  father  had  a  power  of  divifion,  unlefs 
it  was  fpecially  referved  ;  and  that  no  other  fenfe  could  be  made 
of  the  words  of  the  judgment,  finding,  that  provifions  in  favours 
of  the  heirs  of  the  firfl  marriage  are  to  be  underffcood  in  favours 
of  the  children  of  the  marriage  y  and  it  is  faid,  that  as  this  was 
underftood  to  be  law  at  the  time,  fo  each  child  was  underilood  to 
have  a  precife  right  to  its  own  fhare  ;  and  therefore  none  of  the 
other  children  of  the  marriage  could  have  any  claim,  as  to  the 
lliare  of  another  which  was  difcharged. 

The  refpondents  have  already  had  occafion  to  take  notice  in' 
general  of  that-propofition  which  the  petitioner  has  here  afllimed. 
as  the  foundation  of  her  argument  ;  and  they  do  further  main- 
tain, that  nothing  can  be  clearer,  than  that  at  the  time  when  the 
judgment  in  the  cafe  of  Allardyce  was  pronounced,  the  power  of 
diviiion  was  undoubtedly  underftood  to  be  inherent  in  the  father.. 
Upon  this  pofition  does  the  argument  of  the  appellant  altogether- 
proceed  J    and  although  the  application  of  the  principle   is  dif- 

guisd. 
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pntcd  by  the  refpondcnr,  the  princinle  itfelf  is  not  called  in  quc- 
llinn.  This  is  obvious  fruui  the  argument  as  Hated  in  the  cafe 
for  both  parties. 

The  plea  of  the  rcfpondent,  and  the  argument  of  the  apel- 
lant  is  ftated  in  the  appellant's  calc  in  the  following  words  : 
That  by  the  appellant's  laid  mother's  contracfl  of  marriage,  all 
her  chililren,  as  heirs  of  that  marriage,  being  to  fuccced  to  the 
acquifition,  his  fiQers  acceptance  of  portion  as  fatisfaclion,  and 
dilcharging  their  father,  made  their  fliares  thereof  return  to 
the  father,  fo  as  he  might  difpofe  of  the  fame  as  he  pleafed, 
and  that  therefore  the  appellant  was  entitled  to  only  one  third 
part  of  that  fum, 

*'  To  which  it  was  anfwered,  that  though,  by  the  conception 
of  the  contract,  the  heirs  of  the  marriage  are  to  fucceed,  which, 
when  the  iubjcdl  of  the  fuccelllon  is  perfonal,  may  admit  of 
the  interpretation,  that  the  provifion  was  in  favour  of  the  chil- 
dren; yet  Hill  the  father  had  the  power  of  divifion,  and  he  ha- 
ving given  only  4000  merks  to  each  of  the  daughters,  which 
they  accepted,  this  was  nothing  elfe  but  a  dividing  to  each  of 
them  their  ihare  thereof,  leaving  the  reil  for  his  only  fon  to 
fucceed  to,  who,  properly  Ipcaking,  is  the  onlv  heir  of  the 
the  marriage,  and  without  this  the  faid  contracfl  could  never 
be  fulfilled,  whereby  the  fuccetfion  to  the  acquifition  was  pro- 
vided to  the  heirs  of  the  marriage  in  iiitc-grutii  ;  and  this  ap- 
pears to  be  the  father's  intention,  fincc  he  took  no  allignment 
of  any  pretenfions  his  daughters  might  have  thereto,  but  gave 
them  fuch  a  provifion  as  he  thought  was  fuitable  with  relpect 
to  the  heir  and  the  extent  of  his  fortune." 

Tiir  fame  argument  in  the  rcfpondent's  cafe  is  ftatcd  in  the 
following  words  :  "  That  if  all  the  children  were  to  fucceed  e- 
"  cjually,  yet  the  father  had  the  power  of  divifion,  anil  he  hav- 
"  ing  given  4000  merks  to  each  of  his  daughters,  and  which 
"  they  accepted  in  full  of  what  tliey  couKl  claim  by  their  mo- 
"  ther's  contra(f\  of  marriage,  that  couUl  only  be  conftrued  to  be 
"  an  appointment  to  each  of  tliem  of  a  particular  (hare  of  the 
"  con<iuell,  leaving  the  refidue  to  the  appellant,  who  properly  is 
"  the  only  heir  of  the  marriage;  for  orherwifc  the  claufe  in  the 
""'  marriage  articles  could  not  be  puifucd,    Cntc   tlie   coiu]ucll 

"  would 
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"  would  not  defcend  to  the  children  of  the  marriage,  and  this- 
"  feems  to  have  been  the  father's  intention,  fince  he  only  took 
"  releafes  from  his  daughter,  but  no  allignmeiit  to  their  propor- 
**  tions." 

"  That  the  father  being  the  perfon  bound   to   apply   the   con-  Anf.. 
**  queft  to  the  children  ot  that  marriage,  he  might  diicharge  that 
"  obligation  the  beft  way  he  could  do,  to  the  facisfadion   of  the 
"  parties,  and  as  he  was  the   debitor,   whatever  advantage  is  ob- 
"  tained  by  any  trani'adlion,  mud  be  to  :he  ufe  of  the  father,  for 
"  he  muft  be  prefumed  rather  to  difcharge  himlelf,  than  acquire 
"  any  right  to  another.     The  two  fifiers  were  then  entitled  each 
*'  of  them  to  a  third  fhare,  the  father  agrees  with  them  for  a  lefs 
"  fum.     That  muft  and  can  only  be  to  the  benefit  of  the  fathei-, 
•'  who  was  their  debitor ;  and  the  rather,  fince  he  had  been  at  the 
**  expence  of  their  education  and  marriage  after  his  fccond  mar- 
"  riage,  which  fo  far  diminiflied  the  conqueft  during  the   fecond 
'*  marriage,    and    to   which   the   refpondent   had   a   right  ;    nor- 
*'  could  there  be  any  occafion  for  an  alignment  to  the  daughters 
"  Ihares,  for  the  father  being  debitor,  the  releafe  extinguiihed  the 
"  debt,  and  the  father  was  fo  far  from  intending  any   benefit   to 
"  the  appellant  by  thefe  tranfadlions,  that  he  exprefly  declares  the 
"  fum  of  10,000  merks,  and  fee  of  thehoufe  given  to  him,  fliould 
"  be  in  full  of  all  he  could  claim   by  his   mother's   contraiSl   of 
"  marriage,  or  any  other  way  whatever." 

So  ftand  the  reafonings  of  the  parties  in  the  cafe  of  AUardyce ; 
and  your  Lordfhips  will  obferve,  that  both  of  them  concur  in  fta- 
ting  their  own  and  their  adverfary's  plea  in  the  fame  point  of 
view  ;  and  although  the  argument  of  the  appellant  is  founded 
folely  upon  the  power  of  divifion  vefted  in  the  father,  yet  it  is  ne- 
ver fo  much  as  called  in  queftion  by  the  refpondent,  although,  if 
fhe  had  been  able  to  overturn  that  propofition,  it  was  at  once  de- 
ftroying  from  the  foundation  the  whole  ground  work  of  the  ap- 
pellant's plea. 

As  to  the  H&nding  in  the  inferlocutor,  that  the  provifions  in  fa- 
vours of  the  heirs  of  the  marriage,  are  to  be  underftood  in  fa- 
vours of  the  children  of  the  marriage  ;  it  neither  was  intended,  nor 
does  it  in  the  leaft  impugn  the  principle  of  the  father's  inherent; 
power  of  divifion ;  that  finding  in  the  interlocutor  was  dirc(5ied- 
to  quite  another  purpofe,  namely,  that  of  a  claim  fet  up  by  the- 
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r  ,nts  t^ -^^'.rp^'^;^^"^^-^ 
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,       r      •  1      •=    rh-it  at  the  time  of  the  tranfa^ion  with 
The  other  fpcc.alty  |S  7'^';'    ''' ^  ";,Y^,,/..,    the  mother  was 
the  younger  clnHren    m   d.c^  caf.    o     _^.^^^^^  ^^  ^^^^.^^  ^^^^^^  ^, 

rconV(^:  :   aSo^-e  nr4^^^^^  ^^^^    ^^^^ 

difcha r^c   Ihould  operate  for  behoof  of  the  fathe. . 

-  .^  ;^^^:^^nta^  aa^a..  a^.^^^  of   a  ,r.t  part 

of  the  -g".--\";^","v,"e  argued  1  no  particular  child  could 
of  her  petition:  It  '\'^'12\  fh  \  a  ri-hc  to  a  Ihare  of  the  con- 
xvlth   any   propriety  be  fa.d  to  ^^^  \  ^  "-'J^^  „k1  to  he  dl- 

queft,bccaulcfuhjcato  the  ^°"^;;^\°- ^  ^^  Xnde  .t  would  allc. 

vided  as  he  Oiould  ^»""^P':°P^'^-,.f ",,;,,,  before  the  diJolu- 
is  the  father's  power  of  divihon    ef  after,  than  b  ^.^^^^^^^^.^ 

.on  of  the  ---f^- .;:^,:^;n  ^r"/A':)>t  upon'  this    ipe- 

s^n^h^::;^  ilr^if  f  ^we.  e.h  ^f  - -:;---^^— 

;:::^n;:rrir:!r;h^^^^^ 

a  power  of  divUion  is  not  exercilcd. 

,.  u  .hero.  »';"«";-,;;-r  ;h:,'':';;^„*a,  'Z';^ 

l^ay  rcKlcr  ic  move  '^'"'-;-V^;  -^T,    „     ^,  ch.l.hen  during 
lliarc.  on  account  ot  tlic   '"P"";"'     *■  ,^^  j„,,^ 

,|,e  .ubnilcncc   o.  .he  -^Xi.    -  "".o,>.  Tl,a.  ivcry  ch.ld. 
from  iIk  truth  ot  the  ."'I'""'  '  I    .  creditor  in  a  (hare 

,  ,„e  ";--;,:  „-:;t^r.mv',;;'i",,Uc  any  other  cteduor. 

"L"':;:';';:^  dib..o"  .r:;/t-he^o^,hg*.on  of  con-,ut..u 

.     •    r        rr.\   In  the  petition,  that  the  eldcl\  Ton  mu<t  have 
po^  troni  his  f.ulii.r   fotjn  yinanj  .     .  p^cd 

5i.rJa«,  MX   lull  of  all  l>c  could  chum  ;  and  thai  it 
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in  the  cafe.  But  it  is  clear,  that  this  averment  muft  either  have 
been  made  at  random,  without  any  authority  at  all,  or  in  conle- 
quence  of  fome  vague  expreffions  thrown  out  by  the  father  either 
verbally,  or  in  fome  writing  or  deed  where  the  fon  was  no  party  ; 
foi,  if  the  fon  had  granted  a  difcharge  of  his  claim  of  conqueft, 
it  is  Amply  impoflible,  that  there  could  have  been  any  room  for 
the  queftion,  or  for  the  arguments  which  were  refpedlively  main- 
tained by  both  parties. 

The  petitioner  clofes  her  obfervations  upon  the  cafe  of  Allar- 
dyce,  with  faying,  that  it  is  but  a  fingle  judgment,  which  ought 
not  to  prevail  over  fo  many  authorities,  precedents,  and  princi- 
ples, and  where  the  ertablifhing  fuch  a  propoficion  might  be  at- 
tended with  confequences  fo  pernicious  to  every  marriage  fettle- 
ment,  wherein  provifion  is  made  for  the  iflue  of  the  marriage. 

This  is  the  laft  effort  of  every  litigant  who  finds  himfelf  in 
•defperate  circumftances,  overwhelmed  with  the  authority  of  for- 
mer judgments.  Your  Lordihips  are  not  fond,  in  any  cafe,  of 
running  counter  to  the  judgments  of  the  houfe  of  Lords  ;  for  as  ic 
is  the  genius  of  the  fupreme  court  to  be  uniform  in  their  decifions, 
you  are  never  inclined  to  put  any  party  to  the  unneceffary  ex- 
pence  of  feeking  redrefs  by  repeated  appeals  upon  the  fame  point. 
But  the  refpondents  have  no  occafion  to  flicker  themfelves  behind 
fuch  a  fliield,  as  they  are  hopeful  to  have  fully  fatisfied  your 
Lordfhips,  that  the  petitioners  have  neither  produced  authorities, 
precedents,  nor  principles,  in  oppofition  to  your  interlocutor  ;  and 
that  ail  the  confequences  pernicious  to  marriage  fettlements,  fup- 
poled  to  flow  from  adhering  to  that  interlocutor,  are  altogether 
imaginary  and  affecSed. 

In  refjpe^  -whereof,  8cc. 

HENRY  DUNDAS. 


%/ A^c-'^iftn-^r^  /lk^^-*^'»^*-^'^^~^ 
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AUG  US  T    4,      1768. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Sejfton, 

THE 

PETITION 

O    F 

Henrietta^  Janet,  Emilia,  and  Margaret  Sinclairs,  on- 
ly Children  alive  of  James  Sinclair  of  Harpfdale, 
Efq;  by  the  deceafed  Mrs.  Marjory  Sinclair,  his 
Wife,  and  of  the  faid  James  Sinclair  of  Harpfdale, 
their  Father  and  Adminiflrator-in-law, 


nr 


Humbly  Jljeiveth, 

HAT  the  deceafed  David  Sinclair  of  Soiithdun  entered 
into  three  different  Marriages,  and  left  Iffue  by  all  his 


I  "Wives. 

-^-  In  I  714,  he  married  Lady  Janet  Sinclair,  by  whom, 

befides  other  Children,  he  had  a  Daughter,  Janet,  that,  in  1753, 
married  Stewart  Threiplatid  of  Fingask,  Efq;  and  died  in  1 755, 
leaving  Iffue,  a  Son,  David  Threipland,  and  a  Daughter,  Janet. 

Lady  Janet  Sinclair  dying  in  1720,  Southdun,  in  1722,  married 
Mrs.  Marjory  Dunbar,  and,  by  Contradt,  folemnly  concluded  before 
the  Marriage,  "  The  faid  David  Sinclair  binds  and  obliges  him  and  March  12, 
"  his  forefaids,  to  provide,  fecure,  and  make  Payment,  to  the  C6//- 
"  dren  of  the  Marriage,  the  Sum  of  10,000  Merks,  to  be  divided 
*'  and  difributed  among  them  by  their  Father,  ivith  Confent  of  their 
*'  Mother,  during  their  Lifetime;  and,  failing  y«r/6  Difribution  or 
•'  Divifion,  by  two  of  the  nearelt  of  Kin  on  the  Father's  Side,  and 
"  two  of  the  Mother's  Side ; — And  whatever   Lands,    Heritages, 

A  **  Sums 


"  Sums  of  Money,  or  others  ivhatfocver,  it  fhall  happen  tlic  faid 
*'  David  Siuclalr  to  conquejl  or  acquire  during  the  Nlarriage,  he 
"  binds  and  obliges  hini  to  provide  and  fecure  the  fame  in  Man- 
"  nor  following,  I'iz.  the  one  Half  to  the  faid  Mrs.  Marjory  Ditn- 
*'  bar  in  Liferent,  for  her  Liferent  Ufe  allenarly,  during  all  the 
*'  Days  of  her  Lifetime,  (and  that  by  and  attour  lier  Liferent  pro- 
"  vifion  above  written)  and  the  iL'bole  to  the  Children  of  the  Mar- 
*'  riage  in  Fee,  to  he  dnnJeJ  ai7ioug  thcni  in  Manner  above  men- 
"  cioncd,  declaring,  that  nothing  Ihall  be  repute  Conqiieft,  but 
"  'U'hat  he  Piall  be  ivorth  at  the  Dijfclution  of  the  Marriage  beyond 
"  his  prcfent  Land  EjJate,  and  after  Payment  of  all  his  jujl  and  laiu- 
"  ful  Debts,  already  contraHcd,  or  to  be  contra^led,  by  him,  during 
"  the  Marriage." 

Of  this  Marriage  ilfucd   two  Daughters,  Marjory,  the  cldefl  dc- 
ceafcd,  and  /Catharine,  the  youngelL 

Arid,  during  its  Subfillencc,  Southdun,  acquired  a  Variety  of 
Subject*,  VIZ.  into,  Vrvm  ^\v  Patrick  Dunbar  of  iVorthfe/d,  an  he- 
ritable Bond  and  Wadllt-right,  in  i  745,  over  a  Part  of  the  I,ands 
of  Palherojiirhcel,  for  20,000  Merks  Scots,  zdo,  A  Tack  of  the 
\vhole  Lands  of  Latheronivhccl  from  Sir  William  Dunbar  of  Hemp- 
rigs,  the  Reverfer,  for  Payment  of  a  Surplus  Tack-duty  of  1000 
Merks  .Sects  yearly;  and  this  Tack  Southdun  got  renewed  in  1754, 
for  a  Term  of  thirteen  Years  from  the  IVhitfunday  of  that  Year. 
3//5,  The  Property  of  fome  Houles  in  the  Town  of  Thurfo.  £^ra,' 
A  Wadfet-right  over  the  Lands  of  Wifl  Canisby,  redeemable  for 
4447 /.Sro//.  And,  5/0,  the  Lands  and  tilate  of  7^7///,  purchafed 
in  175  I,  from  Alexander  Sinclair  of  Dun. 

Marjory,  the  cldtfl  Daughter  of  Southdun  s  fecond  Marriage,  was 
firlt   litiarried  in    1748,  to  John,  Son  of  tlic   faid  Sir  Patrick  Dun- 
MFcbriury,  bar,  and  by  Nhuriage-articks  concluded  on  that   Occafion,  "   be- 
'74''-  »•  tvvixt  the  Parties  lullowing,  fiz.   John  Dunbar,  only   lawful  Son 

"  now  in  Life,  procreate  betwixt  Sir /'<^;///V(' /);/«/'.;;•  of  Noithfuld, 
•'  Baronet,  and  Dame  Katharine  lirodic,  his  prcfent  Spou(e,  witli 
'*  tlic  fpcciul  Advice  and  Confent  of  the  faid  Sir  Patrick  Dunbar, 
"  liis  I-'ather,  on  the  one  Part, and  Mrs.  Marjory  Sinclair, c]i]t:i{  law- 
"  All  Daughter,  procreate  bclwixt  iX/v.-J  Sinclair  of  Southdun  and 
"  Mrs.  Ma'joiy  Dunbar,  his  prcdnt  Spoufe,  with  the  /pedal  Jd- 
^  vice  and  ('//'ifnt  of  the  faid  David  Sinclair,  her  Lather,  on  the 
"ot/jer  Pari, — the  faid  David  SincLiir  of  Sout/jdun  binds  and  ob- 
"'ligcb  him,  and  his  llcirs  and  Executors,  to  content  and  pay,  in 

"  name 


*'  iiame  of  Tocher -with  his /aid  Daughter    and  nc  1 .    ^l  r    , 

Con,ueJl^  to  the  faid  Sir  ktrick  EJZ^ts  Hets  ot  a1'^ 

fecluding  Exeauors,  the  Sum  of  io,ooo   Merk     L/^^f  T' 

Terms  therein  mentioned."  ^^'■''  ^"^   ^^^ 

This  Contraa  does  not  contain   any  Clauf^    K-tr   „i,-u    xr     • 

either  renounced  her  Right  to  her  Le  Jithn    S  HT  ^    "\  f^'"^''"^' 

ther  of  the  Claims  competent  to  htr    n  !^'    f   ^'^'^^'^'^  ^^'  F^- 

riage-articles  i72->    or  fiS.  1  ^,       confequence  of  the  Mar- 

Merks  declared  to  beinfati^fr^lion  of'all^"  '  ^fl 7'''  '^''  ^°'°°° 
his  Death,  and  iLe  did  nt  di^W^^^^  through 

or  every  thing  fh,  could  aik  or  crav  'under^h^t  f  f  J  'k  '">'' 
which  appears  is,  that  the  ten  W^rl     u  '^  Contra^,  but  all 

into  the  Deed,  JTon^rXlrZ^to  ^T^  'f"^'^'  ""'-^  ^^--'- 
tides,  or  explaining  what  was  "Lreif^?,°r  ^^^''•^-ge-ar- 
h    name  of   Tocher      JJ  JL  ^T        ^?''"^"''  ^7    the    Words, 

the  Meaning  and  '  Efg^^  it  e^f  To'  f.  t  ''"•^^"^'  "^  ^'^^^^ 
aure.  ^  ^^"    ^°    ^e  determmed   by    Conje- 

the  Sum  oflooo  Me  L  I'ayablVaTtr^'  ;;^^^^^  °^  ^'^^fi-  f" 
or  Arar//«;..,  after  hi    Dea^h^  in    ^  ^'^  ,^ '^''"^    °^  mitfunday 

t1.e  Petitioner's  Mother    and  7  e°";    °^  ^^'^  Daughter  M^W,,;' 

tlier  (whomfl.ema  HedTfte?^^^^  """'^^'^''^^  ^heir^Fa-' 

fee  a„\l  Liferent,  and  to  h^Clu  d  frthi'  dr  """"'^  /^  ^°"J"-^- 
procreate,  or  to  be  procreate  Hp,  °'  ^'"'^If^"'  male  or  female, 
Proportions  therei?men  foned   ^^^^  ^^^^  ci.vifible  in  th.' 

ratjve,  that  the  Provifionrm a.e-flr  ife^Chyr"'' ^'^  ^'^  N'-^^" 
to  be  procreated  between  h.rlndlllX^  '  procreated,  or 

that  therefore,  he  thought  pr-^  erf  ^^H^t'  T''  '°^  "^^'^^  '  ^=^^1 
to  them;  and  it  further  co^ntinsTr  °^  ^°°'^  ^^'-^ 
that  faid  Sum  of  8oooMeZ,"L^-/;7^"^P'^  ^^^"^^'  ^^'-''^'"^"S 
"^^'■h  paid  bv  5.„//,,/„„  to  hi.  v.  n  u"  °^  '°'°"°  ^^^''^s,  ^,t 
and  for  her  Share  o  he  c^^^^^^  ^^"S^^^'''  i"  "ame  of  Tocher. 
■-■eptedbyhcrandherfaidHTK  ','''?' n"''^^  '^^  ^^'"'  ^""l  ac- 
^:-5/..4of  thePro'fioS^ram^^^^  V""''  ^f''^^''^  ^°  '-'"  °f- 
"-ge,  betwixt  her   deceafed    Morf  ^     T  T-  '^'  ^^"^'''^'^  °f  Mar-  . 

^^-^.^/...oftheMari?':%S";^  ^T'    '''   '^^'°"^  "^  ^^e 

^lon  to  her  of  the  Proviffon {f  r'"^  ^^^^>-s-ma!e,  and  in>//  Satisfa-  ' 

■vhatfoever,  which  A^ouirbf a^S  Ifh'^""!^  "^'   ^^^^'"^^^ 

acquired  by   huii  durnig    the   Mar- 


riage, 
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nape,  granted  by  ^u  ZlUcZnt  L  of  her    Portion-natural, 
Hc:n.,nJe,  a,u    .n  ^^'^  ^'^'^'^jXeables,  Lcguim,  or   other  Prc- 

tenlions  vvluitloever,  nnUicU  ^'^^  ,^,1,    ,-laim,  or  prercnd 

Ch.ldrcn  .f  fuKl  Marr.age,  '^^^'^   \=^"X',.^'Deceafe.  or  his.  the  fa.d 
Right  to.  bv  or  through  her  ^^'^  ,^  ^^^7;.^,,,  c^.i.;.;//  ./.«-./.,  ^«^ 

/^rr  Succefion  to  his  tjlate,  ij  rjc  /       j 

BlooJ,  oranyScitlau.ut.n.uk    0^^^^^^  ,.,  Death, 

This  Bond  wastouud  la  ^^^'^  ;'^"'';     , ^  ^y  the  Parties,  but  was 

i^-n-lr-?^^:-^^ 
^^j;;,^;rh^^a^B5t^^^^^^ 

,hira  Marriage  "^  y^'^^  J'an  ,  o.V  his  iVeath,  the  Bulk  of  his 
in  a  Port.on  of  looo/.  .'^/f;  '^I/l/  his  Grandlon,  in  coniequence 
labuc  devolved  to /W/ A  ^'^/^^^^^^^^^^^  ^,^^^^/^^^,^„  knew  that  he 

of  an  Kntad  executed  "^  .' ^jV  .;;  p.^.if.on  aforefaal,  both  of 
ftood  bound  to  -f  .e;;°;^sl5s  conquetl  during  his  fecond 
lo.ooo  Merks,  and  of  the  ?''^^^\,  ■'  jo  he  took  care  not  to 
Marriage,  to  f  ^^'^  1^"^  '  l^'i^:;:U,'but  left  then,  entire,  to 
include  any  of  ^'^f  ^^^^^^J^^iigation  contraaed  by  him  to  Marjory, 
<lcvolve,  >'^T<^,'-"^^°J,    ;^  ",iS,er  Sdler  Kathamu,  ^^-ho   were  ac- 

^^tt  as.  by  the  M^rriage.ontraa  ^:^^:::^:^^:t Z 
U  no  more  than  S..//.^-  n,ou Id  -  --  ^;  -^,,^,  j^^ns  contraded 
Marriage,  after  Payment  of '^'^  ^f^  i^)^^^,^  „f  other  Subjeds,  to 
during  ns  Subl.l  cnce.  ^^'^  ?^^  f  ^j^.rs  of  ^Line.  Heir-male,  and 
be  taken  up  by  h.s  "^'^^,;"  ,^^ViVn  of  Provifion,  under  the  Deed 

,747.  ..ho  were  ^l-re  -c  ob  'b  ;*  ^^^,^^^^^10  on  the  Conquca  of 
rM^n:;;3."^"vfS:a^-l^bring^^^^ 

cenes  before  your  I-"'-^*'^'!;;^.    ^,^.,^,„  ,^,1   Amgnation   was.  of  this 


James  Sinchnr  o?  Harp/dale,  in  the  Charader  of  Adminiflrator-in- 
law  to  the  deceaft  George-Marjory  Sinclair,  his  only  Son  by  faid 
Marjory  Sinclair,  then  ahb  deceall,  by  which  they  difponed  and 
made  over  to  him  in  Tntjl,  for  their  own  Uie  and  Behoof,  all  Right 
and  Interefl:  they  had  in  confequence  of  the  ^iar^iage-contra(ft 
abovementioned,  particularly  to  the  Provifion  of  10,000  iVlerks,  as 
well  as  the  Subjeds  conqvieft  during  the  fecond  Marriage,  and 
upon  that  Title  Mr.  Si?iclair  of  Diirin  brought  an  Adion,  at  his 
Inllance,  againfl  the  Petitioners,  as  well  as  Daind  Threipland, 
George- Marjory,  Katharine,  and  Margaret  Sinclair,  with  their  Tutors 
and  Curators,  and  all  others  having  Intereft.  The  Libel  narrates 
the  Marriage-contrad  1722,  with  the  Debts  refting  by  Southdiin  at 
his  Death,  and  concludes,  that  it  fhould  be  found  and  declared 
that  the  Subjeds,  conqueft  during  the  fecond  Marriage,  are  not 
hable  for  any  of  the  Debts  before  fpecified,  and  that  the  Defenders, 
for  their  refpedive  Rights  and  Interefls,  lliould  be  decerned  and 
ordained  to  relieve  the  Purfuer,  and  the  conqueft  Subjeds,  tcx 
which  he  has  Right  in  manner  forefaid,  of  the  feveral  Debts  above- 
mentioned,  as  alfo  to  make  Payment  to  the  Purfuer  of  the  forefaid 
principal  Sum  of  10,000  Merks. 

On  the  other  hand,  Da'vidThreipland,  the  Heir  of  ^om/Z^Jmb's  firft 
Marriage,  not  contented  with  the  opulent  Succeflion  to  which  he 
had  been  preferred  before  the  Petitioners,  who  were  equally  Heirs- 
portioners  as  much  as  he,  brought  a  Procefs  of  Redudion  and 
Declarator  againft  the  Petitioners,  as  well  as  Katharine,  Margaret, 
and  George-Marjory  Sinclair,  deceaft,  concluding  for  Reduction  of 
the  Service  that  had  been  expede  by  Mrs.  Marjory  and  Katharine 
Sinclairs;  and  for  having  it  found  and  declared,  that  the  Provifioa 
of  Conqueft.  was  effedually  and  totally  difcharged,  in  confequence 
of  the  feveral  Deeds  therein  and  above  mentioned,  and  that,  in  all 
Events,  the  Heir  fucceeding  in  the  conqueft  Subjeds,  and  South- 
dtin's  other  Heirs,  fliould  be  found  hable  to  relieve  the  Purfuer  of 
all  Debts  refting  by  Soiithdun  at  his  Death. 

In  this  laft  Adion,  httle  Procedure  was  held.  The  Title,  on 
which  David  Threipland  purfued  the  Redudion,  was  that  of  one 
of  the  Heirs-portioners  of  Southdmi,  and  as  none  of  Southdun's  other 
Heirs  would  concur  with  him,  but  he  was  the  fingle  Perfbn  who 
thought  of  challenging  the  Right  of  the  Defenders,  they  objeded 
to  his  Title  to  infift  in  the  Adion,  becaufe  he  was  not  lerved  and 
retoured  Heir  of  Line  to  his  Grandfather  j   but  the  Lord  Ordinary, 

B  of 
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a'^iiiNov.  of  th;s  Date,  rc]>elled  the  Ohjcclion,  by  the  following  Interlocutor: 
*'  Having  confidercd  what  is  above  fet  forth,  lullains  the  Purfbcr's 
"  Title  to  infift  in  this  Aclion,  as  to  One-third  of  the  Subje<fls  in 
"  difpute;  and  in  refpect  the  Defenders  dechned  to  take  a  Day, 
"  grants  Certification  againlt  them  for  not  fatisfying  the  Produc- 
"  tion,  or  the  Wrics  called  for,  reduces  thel'e  Writs  for  Not-pro- 
"  duction  thereof,  and  decerns  and  declares." 

Agaiiirt  this    Interlocutor  the  Defenders    gave  in  a    Reprcfenta- 

Decembcr  >,  lion,  on  which  the  Lord  Ordinary,  of  this  Date,  pronounced  the 
"  ■  following  Interlocutor  :  "  The  Lord  Ordinary  having  confiilcred 
"  this  Rejirefcntation,  and  that  the  Reprefenters  admit,  that  the 
"  Purfuer  is  the  only  Son  of  Mrs.  'Jmict  Sinclair,  Daughter  to  l)a- 
"  viJ  Sincliiir  of  SoutbJun,  and  one  of  the  Heirs-portioncrs  to  the 
"  faid  David  Sine/air,  Father  to  one  of  the  Reprefenters,  and 
'■  Grandfather  to  the  other  Reprefenters,  and  that  a  Service  gives 
"  no  Title  to  the  PredeceQor's  Kitate,  and  is  only  necejfary  to  verify 
"  the  Propinquity,  rcfufes  the  Defire  of  the  Reprefentation,  and  ail- 
'*  heres  to  the  Interlocutor  reclaimed  againft." 

The  Caufe  was  thereafter  inrolled,  and  the  Defenders  having 
been  rcponed  againil  the  Certification,  great    Avifanchmi   was,  of 

Dfretnber  i6,  this  Date,  made  by  the  following  Interlocutor  :  "  Of  Confent  of 
"^  ■  "  Parties,  rcponcs  the  Defenders  againil  the  Certification  alreatly 
"  i)ronounced,  and  remits  this  Proceli;  to  the  laid  former  Proce/s, 
"  depending  betwixt  the  I'arties  before  the  Lord  Orilinary  ;  and, 
"  in  relpect  the  Writs  called  for  are  produced  in  iaid  Procelij,  makes 
"  great  AvifanJuin  ivith  tbcfc  Writs,  and  ii'ith  the  Rcajons  of  Rc- 
**  duNion." 

Dai'id  Thrcipland  did  not  cither  inrol  the  Procefs  of  Reduiflion  in 
the  Roll  of  ordinary  Actions,  to  be  dilcuired  before  your  Lord- 
fhips  in  Prcfencc,  or  apply  for  a  Warrant  to  an  Ordinary  to  dilcufs 
the  Rcafons ;  but  all  the  Steps,  to  be  hereafter  mentioned,  were  ta- 
ken in  the  other  Procels  purfucd  at  the  Inilancc  of  Mr.  Sinclair  of 
Durin. 

The  Procedure  therein  lick!,  is  well  known    to  your  Lordlhips. 

February  II,  Of  this  Date,  "  the  Lonl  Ordinary,  having  conlldered  the  Debate, 
"  with  the  (cvcral  Writings  tlierein  referred  to,  finds,  that  Mrs. 
"  Marjory  and  Katharine  Sinclairs,  tlic  Pnrjucr's  Cedents,  having 
"  been  the  only  Children  of  the  Man  iage  between  David  Sinclair 
"  oi  Sitithilun  nm\  Mrs.  Marjory  Dunhar,  were  intiiled  to  full  hn- 
*'  plenicnt    of   the   Provilions    to    the    Cliildrea    of   the  Marriage, 

"  iu 
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**  in  terms  of  the  Marriage-articles  between  their  Parents,  'uiz. 
"  10,000  Merks,  and  the  'whole  that  Ihould  be  conquen:  durino-  the 
"  Marriage,  the  Conquert  being  declared  to  be  what  Soiithdiin 
"  fhould  have  at  the  DifTolution  of  it,  over  and  above  the  Land- 
*'  eftate  he  was  then  poffeffed  of,  and  after  Payment  of  all  Debts 
*'  he  was  then  owing,  or  Ihould  be  owing,  at  the  Dilfolution  of 
"  the  Marriage  :  But  finds,  that  neither  of  thefe  Daughters  was 
"  intitled  of  the  aforefaid  Provifion,  in  refpecl  the  Father,  by  the 
"  Conception  of  the  ContraB  of  Marriage,  had  the  Poiver  of  Divifion ; 
"  and,  therefore,  finds,  that,  though  in  his  Daughter  Marjory's 
"  Contrad  of  Marriage,  he  fettled  10,000  Merks  upon  her  as  her 
"  Share  of  the  Conquell;,  -which  ivas  ejfeSiual  to  cut  out  Marjory 
"  and  her  Heirs,  -who  behoved  to  refl  fatisfied  -with  the  Diinjion  he 
"  made,  he  ftill  continued  bound  to  make  good  the  Provifions  to 
*'  the  other  Heir  of  the  Marriage,  Wlrs.  Katharine,  fo  far  as  Mrs- 
"  Marjory's  Share  had  not  exhaurted  them  ;  and,  before  Anfwer  to 
"  the  Queftion,  how  far  Mrs.  Katharine  was  cut  out  from  claim- 
*'  ing  her  Share  of  the  Provifions?  appoints  her  to  make  dirtin(fi: 
*'  and  pointed  Anfwers  to  the  Quellions  put  to  her  by  the  Defender, 
"  contained  on  a  Paper  apart,  and  to  I'ubfcribe  her  Anfwers  and 
"  return  them  to  this  Procefs  as  foon  as  may  be." 

George- Marjory  Sine/air,  for  whom  Mr.  Sine/air  of  Durin  was 
Truftee,  had  been  fome  time  dead,  and  the  Petitioners  had  not  ap- 
peared in  that  Procefs  before  the  Interlocutor  laft  recited  was  pro- 
nounced, becaufe  they  thought  it  vinneceflary  to  determine  the 
Quellion  concerning  the  Exclufion  of  their  Mother,  Mrs.  Marjory, 
as  their  Aunt  and  they  underftood  one  anothert :  Therefore  they 
preferred  a  fhort  Reprefentation  to  the  Lord  Ordinary,  prayinp-his 
Lordfhip  to  alter  or  njarj  his  Interlocutor  in  that  Particular  "  at 
"  leaft,  to  fuperfede  giving  any  Judgment  upon  the  Queftion,  how 
"  far  the  10,000  Merks  contracfted  in  Mrs.  Marjory's  Marriap-e-ar- 
*'  ticks  were  efFedual  to  cut  out  her  and  her  Heirs  from  the  Be- 
"  nefit  of  the  Marriage-contradf  that  paffed  between  Southdim  and 
"  her  Mother,  till  the  other  Queftion  concerning  Mrs.  Katharine's 
"  Right  becomes  ripe  for  receiving  a  final  Judgment." 

DavidThreipland  alfo  reprefented  upon  his  Part  ;  and  both  Re- 
prefentations,  with  the  Anfwers  refpecTiively  made  to  them,  were  Mirdi 
funul  et  femel,  advifed;    and  though    the  Lord  Ordinary,  of  this'    '^^^^■ 
Date,  on  the  Petitioner's  Reprefentation,  pronounced  the  following 
In^terlocutor,  "  the  Lord  Ordinary  having  again  confidered  this  Re- 

"  prefcntation 
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"  prefentation,  wlrli  the  Anfwers,  adheres  to  the  former  Interlo- 
"  cutor,  anil  rcfufcs  tlic  Delire  of  the  Rcprel'entation  ;"  yet  his 
Lortllhip  was  hkewife  pleafcd,  oi  the Jame  Date,  upon  the  Anfiuers 
tor  Sinclair  of  Duiin  to  Dai'iJ  ThreiplaiiJ's  Reprclcntation,  to  pro- 
nounce the  following  Interlocutor  :  *'  TJie  Lord  Ordinary  having 
'■  refumed  the  Confideration  of  the  Reprefcntation  for  David 
*'  'J'hreipland  and  his  Adminillrator-in-law,  with  the  foregoing  An- 
"  fwers,  adheres  to  the  former  Interlocutor,  fo  far  as  it  finds  the 
"  Sums  advanced  to  Mrs.  Marjory  do  not  preclude  Mrs.  Katharine 
"  Jrotn  claiming  effcclual  Implement  of  the  Obligation  for  Conquelt, 
*'  in  lb  far  as  not  implemented  ;  and  further,  having  coniidcrcd 
"  the  Condcfcendence  for  the  Defenders,  and  Mrs.  Katharine  Siii- 
*'  claira  Anfwers,  and,  more  particularly,  having  conhdcred,  that 
"  it  is  an  agreed  Tact,  that  Mrs.  Katharine  Sinclair,  at  the  Time  of 
"  the  alleiiged  I'ranfaiflion,  was  living  in  l-amily  with  her  l-'athcr, 
"  that  there  is  no  Deed  under  her  Hand,  renouncing  her  Claim  on 
"  her  Mother's  Contracl  of  Marriage,  that  it  is  not  alledgcd  that 
"  ihe,  after  her  lather's  Death,  ever  made  any  Claim  upon  this 
"  Bond,  or  even  in  her  Father's  Life,  made  any  Claim  upon  it, 
"  fuid.'^,  that  ihe  is  not  bound  to  accept  of  that  Bond,  and  that 
"  her  Claim,  and  the  I'urfuers,  in  her  Right,  to  the  Conqucrt,  in 
"  terms  of  her  Father  and  Mother's  Contratfl  of  Marriage,  remains 
"   cifcclual."' 

To  this  Interlocutor,  his  I.ordiliip,  of  this  Date,  adhered. 

And  your  I.ordlhips,  on  advil'ing  a  Reclaiming  Petition  for  Mr. 
Tbreipland,  with  Anlwcrs  for  Mrs.  Katharine  Sinclair,  of  this  Date, 
pronounced  the  following  Interlocutor:  "  The  Lords  having  advifcd 
"  this  Tetition,  with  the  Anfwers  thereto,  lind  Mrs.  Katharine's 
"  Acceptance  of  the  Bonil  of  I'rovidon  granted  to  her  by  Southdun 
"  not  inllrucU-d,  and  that  ihe  is  not  bound  to  accept  of  i'aid  Bond, 
"  neither  is  Ihc  obliged  to  hold  the  fime  in  Satisfaclion  of  her 
"  Cl.iim  to  Contjucll,  and  in  fo  far  adhere  to  the  Lord  Ordinary's 
"  Interlocutors  reclaimed  againll,  and  refufe  the  Dcllrc  of  this  I'e- 
•'  tiiion:  But  before  Anfwcr  as  to  the  other  Point  in  this  Petition, 
*'  viz.  Whether  Mrs.  Marjory'^  Renunciation  of  her  Share  of  the 
*'  Cunqucd  mud  operate  a  Difchargc  of  the  one  Half,  and  mull 
"  rcilncl  Kalharinc\  Share  to  the  other  Half,  appoint  Parties  to 
"  give  in  Memorials  thereon  hinc  indc." 

Memorials  were  accorilingly  given  in  by  both  Parties,  and  Coun- 
cil having  alio  bccu  heard  iu  I'rclcnce,  your  Lordiliips  were  pleaf- 
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ed,  of  this  Date,  to  pronounce  the  following  Interlocutor:  "  TheJ"^y  "'» 
"  Lords  having  adviied  the  Memorials  given  in  bine  iiuk,  and  hav- 
"  ing  heard  Parties  Procurators  in  their  own  Prefence,  find,  that  the 
"  Words  of  Mrs.  Marjory  Sinclair's  Contract  of  Marriage  in  I7^S, 
"  import  a  Renunciation  and  Difcharge  of  the  Half  of  the  Con- 
"  queft  provided  to  her  by  her  Father's  Contrad  of  Marriage  in 
"  1722,  and,  confequently,  mull;  rellricft  her  Sifter  Kathamie's 
"  Share  of  faid  Conquefl;  to  the  other  Half;  and  therefore  prefer 
"  the  Heirs  of  Line  of  Southdun  to  that  Conqueft  now  in  quc- 
"  ftion,  which  would  have  fallen  to  the  Share  of  Marjory,  if  llie 
"  had  not  been  excluded  by  her  Contract  of  Maniage ;  and  de- 
*'  cern." 

Thefe  Interlocutors,  in  fo  far  as  they  import,  or  find,  that 
Pvlrs.  Marjory  was  excluded  from  the  Conquefl  by  the  Words  in  her 
Marriage-contra(5l  1748,  and  in  fo  far  as  Soutbduii's,  Heirs  of  Line 
are  preferred  to  her  Share  of  that  Conqueft,  the  Petitioners  mufl 
humbly  fubmit  to  your  Lordlhips.  They  were  unwilling  to  en- 
gage in  the  Litigation,  becaufe  they  had  full  Confidence  in  their 
Aunt  Mrs.  Katharine,  that  fhe  would  do  every  thing,  which  in 
Law  or  Reafon  could  be  expected  of  her,  and  that,  if  ihe  Ihould 
be  found  intitled,  in  Competition  with  David  Threipland,  to  take  ^ 
the  full  Surplus  that  remained  of  the  Conqueft,  after  dedu(?ling 
the  10,000  Merks  formerly  paid  with  their  Mother  at  her  Marriage, 
flie  would  not  take  any  rigorous  Advantage,  which  it  might  be 
pretended  accrv;ed  to  her,  in  confequence  of  the  fuppofed  Exclu- 
fion  of  Mrs.  Marjory,  but  would  notwithftanding  allow  them  to 
come  in  equal  Sharers  with  her,  agreeably  to  that  which  flie  knew 
certainly  to  be  the  Will  and  Intention  of  her  Father  Southdun. 

But  Matters  are  greatly  altered  by  the  laft  Interlocutor,  which 
goes  the  length  of  finding,  in  exprefs  Terms,  that  the  Words  of 
Mrs.  Marjory's  Marriage-contract  1748,  import  a  Renunciation  or 
Difcharge  ;  that  in  confequence  ilie  was  totally  excluded  ;  that  the 
Benefit  of  her  Exclufion  does  not  accrefce  to  their  Aunt  Mrs.  Ka- 
tharine, but  goes  entirely  to  Southduti'sHQlrs  of  Line,  and  of  courfe 
that  they  are  intitled  to  take  or  retain  every  Sixpence  of  the  Con- 
queft, which  Mrs.  Marjory  herfelf,  if  ilie  had  not  renounced,  could 
have  claimed. 

In  thefe  Circumftances,  the  Petitioners  muft  fubmit  their  Inter- 
£ft  CO  your  Lordfhips,  and  as  it  may  perhaps  be  faid  that  they  are 
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conchuieJ  by  die  LorJ  Ordinary's  Juiigments,  ic  will  be  proper, 
belore  proceeding  to  rcir.ove  that  OI)je(flion, 

imo,  1-rom  the  Detail  formerly  given  on  that  account,  it  appears 
that  no  Trocediirc  has  hitherto  been  had  in  the  IVocels  of  ReJiic- 
tion  puriued  at  Mr.  'ibrcipLniJs  Inilance.  In  that  Action  Great  A- 
vilandum  was  early  made  with  the  Writs  produced,  by  which,  the 
Caufc,  being  totally  feparated  from  the  other  at  the  Inilance  of  Mr. 
Sindiiir  of  IJtirin,  was  made  to  depend  in  the  Innerhoufe,  out  of 
which  it  has  not  hitherto  been  brought. 

2J0,  The  only  Procedure,  therefore,  which  requires  to  be  no- 
ticed, is  that  which  has  been  held  in  the  Procels  at  Durin's  In- 
ilance. In  that  I'rocefs,  Duiin  was  Truftee  for  Ivlrs.  Katharine  Sin- 
clair, and  for  Gtorge-Marjory  Sinclair,  only  ;  but  as  George-Marjory 
Sinclair  died,  Juriiig  the  Dependence,  before  any  Judgment  was  gi- 
ven in  it,  fo  Darin's  Right  and  Title  to  infill  became  void  and  in- 
eflcclual,  at  leatl  to  the  Extent  of  the  Intereil  originally  compe- 
tent to  Ccorgc'-Marjory,  and  he  was  never  conllituted  Truilce  for 
the  Petitioners. 

3/.'o,  Durin's  Procefs  was  not  an  AiTlion  properly  competent,  or 
intendcfi  for  llttliiig  the  (^cllion  between  Mr>.  Kathannc  and  the 
Petitioners  concerning  Mrs.  Mirjory\  Exclulion,  and  hail  no  Con- 
clufion  to  that  Eii'ec^,  but  implied  directly  the  Reverie,  and  was 
only  intended  for  fettling  the  Quellion  concerning  the  Relief  of 
the  Debts  between  the  Heirs  of  SouthJtins  lecond  Marriage,  and 
his  other  Re|  rcfentatives. 

4/5,  In  that  Procefs,  the  only  Defender,  for  whom  Appearance 
was  made,  was  David  I'hreipland,  and  the  I.orti  Oriiinary's  hrll 
Interlocutor  was  given  on  a  Debate  between  liim  and  J)unn  akne. 
It  is  true  the  Petitioners  prclerred  the  Reprelentation  above  men- 
tioned ;  that  Reprcfentation,  however,  did  not  enter  into  the 
Merits  of  the  (^ellion,  Init  only  lit  forth,  that  it  was  umiccejfary 
to  delcrmine  it,  as  your  Lordlhips  will  lee  from  a  full  Copv, 
hereto  annexetl. 

This  was  all  the  Api>carancc  which  has  hitherto  been  made  for 
the  Petitioners  ;  aiul,  further,  the  I.onl  Ordinary,  by  his  Interlo- 
cutor of  tlic  loth  of  March,  above  recited,  appears  to  have  pur- 
pofely  avoided  determining  the  (^ellion.  It  is  true,  he  rcfufed 
the  Petitioners  Reprclintation,  yet  that  Interlocutor  muft  be  ex- 
plained by  the  other  of  the  fame  Date,  wliuh  is  J'prcial,  and  ad- 
hcrcb  to  the  lornur,  only  fo  far  uii  it  finds  the  Sums  advanced  to 
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Mrs.  Marjory  were  not  fufficient  to  cut  cut  Mrs.  Katharine.  Ee- 
fides,  his  firft  Interlocutor  was  truly  hypothetical,  meaning,  as  it 
would  appear,  no  more  than  that,  even  upon  the  Suppofal  made 
in  the  Argument  for  Mr.  Threiplnnd,  viz.  "  that  Marjory  was  to- 
"  tally  excluded,''  Katharitie  was  neverthelefs  entitled  to  the  full 
Refidue  that  remained  nnexhaufted  of  the  total  Provifion. 

At  any  rate,  the  Petitioners  are  Minors,  and,  therefore,  cannot 
be  concluded,  before  they  are  fully  heard,  which  they  have 
not  hitherto  been;  and  your  Lordfhips  lall:  Interlocutor,  to  which 
they  were  no  Parties,  is  in  every  View,  more  exprefs  than,  and 
different  from,  any  hitherto  pronounced  in  the  Caufe. 

They  muft  therefore  humbly  fubmit  a  few  Confideratlons,  to 
fliow  that  their  Mother  was  not  excluded,  but  that  the  Petitioners, 
in  her  Right,  are  ftill  entitled  to  draw  her  full  and  equal  Share  of 
the  Conqueli,  on  giving  their  Aunt  an  Allowance  for  the  10,000 
Merles  already  paid. 

Thefe  Obfervations  fhall  be  direcfled  towards  three  Points  :  jf'j/?. 
That  Sotithdun  had  no  Power  to  exclude  Mrs.  Marjory  :  idly.  That 
he  did  not  intend  to  exclude  ber  :  And,  3^//y,  That,  if  he  had  in- 
tended it,  the  TranfaClion  which  paft  on  occafion  of  her  Mar- 
riage, was  not  fufficient  for  the  Purpofe,  but  that  fhe  was  not  there- 
by barred  from  claiming  the  full  Refidue  that  remained  of  the 
total  Provifion,  after  deducT:ing  the  10,000  Merks. 

Upon  the  ^fr/?. Point,  it  is  perhaps  true,  that  a  Father  has,  even 
at  Common  Law,  without  the  Aid  of  a  fpecial  Article  inferted 
for  the  Purpofe,  the  Power  of  di'uiding  Provifions  made  for  the 
Children  of  a  Marriage,  in  a  rational  Manner  :  But  ftill  that  Rule 
admits  of  its  Exceptions  ;  particularly,  if  it  is  covenanted,  that  the 
Father  fhall  not  have  the  Power  of  Divifion,  it  is  plain  that  Power 
cannot  be  exerciled  by  him  cum  eJfeSlu,  but  the  Children  will 
neverthelefs  be  entitled  to  come  in  equal  Sharers  with  one  an- 
other. 

In  like  manner,  every  Limitation,  exprefly  impofed  on  the  Ex- 
ercife  of  the  Power,  muft  alfo  be  efFecffual,  even  in  thofe  Calcs  in 
■which  it  is  adlually  bellowed  upon  him  ;  and  it  can  only  be  law- 
fully exercifed  in  the  qualifed  Manner  fettled  by  the  Articles. 

This  was  the  prelent  Cafe.  The  abfolute  Power  of  Divi- 
fion was  not  veiled  in  Southdun,  but  it  was  exprefly  provided 
to  be  exercifed  with  the  Confent  of  his  Wife  ;  and,  theretoie,  ic 
was  not  competent  for  himfelf  alone  to  make  any  Divifion,  but 

every 


every  Deed,  by  whicli  he  took  upon  iiim  to  divide  the  Conqueft, 
was  iiieileiflual,  as  well  as  reducil)Ic,  at  the  Inllance  of  the  Chil- 
dren to  whom  that  Ad  was  prejudicial. 

ITpon  this  Point  Mr.  Threiplanil  is  at  one  with  the  Petitioners. 
In  his  laft  Reclaiming  Petition  (P.  2 ill)  he  not  only  a.Iwits,  but 
vifijls,  "  that  it  was  not  in  the  Power  of  SouthJun^  by  himf'elf,  to 
"  have  exercil'ed  fuch  a  Power  of  Diflribution  :"  And  the  fiime  AJ- 
iv.'ijfion  is  ngain  made  in  his  Memorial,  where  he  argues  (P.  ij'th)  in 
the  following  Manner:  "  SouthJun  can  never  be  prefumcd  to  have 
"  done,  or  intended,  what  he  had  clearly  no  Power  of  doing,  nanie- 
"  ly,  the  making,  by  himfclf,  a  partial  Diflribution  of  the  Conqucfl 
"  between  his  two  Daughters."  Again  (^P.  i6th)  he  adds,  '"  As 
"  there  was  no  Party  with  Soutl.ulun  to  Ahirjorys  Contracl  of  Mar- 
"  riagc,  it  can  never  be  fuppofed,  that  Southdun  could,  by  his  Tranf- 
"  action  with  Marjory  in  that  Contrad,  mean  tocxercife  a  Power  of 
"  Divifion,  which  he  mull  have  known  was  utterly  incompetent  to 
"  him,  without  the  Concurrence  of  his  Wife." 

It  is  not  pretended  by  Mr.  ThreiplauJ,  that  ScutbJuns  Wife  gave 
her  Confent  to  any  Deed  which  he  intended  or  made  for  that  Pur- 
pofe;  he  would  not  even  allow,  that  Lady  SouthJun's  being  jire- 
ient  at  Marjory  s  Marriage  was  fulllcicnt  to  infer  her  Confent  to 
the  Contra(5l,  or  Divifion  fuppofed  by  Kathnritic  to  be  then  made, 
but  it  was  infilled  by  one  of  the  Honourable  Gentlemen,  who 
fpoke  in  the  Debate  for  Mr.  ThriipLvU,  that  clear  and  exprefs 
Words,  ingroflld  in  the  Deed  itfclf,  were  required  for  the  Pur- 
pofe,  and  that  her  Cunlent  could  not  be  figniried  without 
them. 

Therefore,  "  on  Mr.  77jrr//'/jw./'s  own  AdmilTion,"  that  no  Divi- 
fion was  here  made,  the  Confcqucncc  is  unavoidable,  that  the 
Subje<51s  remain  uitJiviJcJ  at  this  Day,  and  in  hrreclitatc  jncaitc, 
liable  to  be  taken  \\^  equally  hy  both  I'^aughters  defccndcd  of  the 
Iccond  Marriage  to  whom  they  were  i'pecially  dellined,  and  the 
only  Qucflion,  that  can  properly  be  flirrcd,  is  not  concerning  the 
iSul)jec1s  or  Share  which  Marjory  or  her  Rcprcfentatives  are  entit- 
led to  take,  but  concerning  that,  which  SouthJun  or  his  Heirs 
whatroevrr  arc,  or  would  be  entitled  to  draiv  hack  from  them, 
after     they     were     aclually     Icrvcd      and     veiled     in    the    Sub- 

jcifls. 

Thcfe  arc  plainly  very  diflermt  (^ullions  :  Marjory  or  her  Uc- 
nrcllntativcs,  may  be  imillcd  to'  be  formally  ferved  or  veiled  in 
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the   Subjecfls,  at  the   fame   Time  that  a  Claim  would   thereupon 
arife    againft  them,  at  the  Inftance  of  Southdmi'^  Heirs  of  Line, 
to   denude   in    their  favour,  either  in  totum,  or    to  a   leffer  Ex- 
tent. 

In  Fadl,  the  Title,  which  the  Children  of  the  fecond  Marriage 
had  between  them  to  the  ivbole  Conqueft,  was  not  difputed  at 
Southduti's  Death:  They  were  duly  ferved  Heirs  of  Provifion  in 
fpecial  without  Oppofition,  and  were  thereupon  infeft  in  thofe 
Subjedts,  and  their  Seafine  is  regularly  recorded. 

On  this  Suppofition  it  was  impolTible  for  Marjory  to  be  excluded, 
iinlefs  a  Divilion  was  adtually  made  ;  as  fhe  cannot  otherwife  be 
juftly  faid  to  have  got  a  Particle  of  the  particular  SubjeiSts  or  Pro- 
vifions  deftined  for  her,  but  they  muft  be  held  to  be  ftlll  lying 
in  medio,  unapprehended  by  either  Daughter  :  And  if  flie  has 
hitherto  got  nothitig,  flie  mufl  necelTarily  be  intitled  ftill  to  de- 
mand her  full  Share,  as  it  will  not  be  pretended  ilie  could  be  to- 
tally excluded.  This  was  a  Power  which  Southdun  did  not  poflels. 
A  Father  is  perhaps  intitled  to  divide  ;  he  cannot,  hov/ever,  dijin- 
herit  any  of  the  Children,  but  mud  allot  fomething  to  every  one 
of  them  ;  it  was  not  therefore  in  Sojithdiai's  Power,  totally  to  ex- 
clude Marjory  :  That  would  have  been  a  diredl  Contravenvion  of 
the  Marriage-contrail  17-2,  by  which  it  is  anxioufly  provided, 
that  all  the  Conqueft  Ihould  hcwhoUy  diftributed  among  the  Children, 
and  as,  upon  the  Suppofal  that  no  Diflribution  has  been  made, 
neither  Daughter  has  hitherto  got  any  Share,  but  both  of  them 
remain  in  pari  cajit,  equally  unaffigned  to  any  Portion,  or  Part 
of  the  SnbjecJs  provided  to  them,  the  Confequence  is  unavoidable, 
that  Marjory,  or  her  Reprefentatives,  muft,  as  well  as  Katharine, 
be  intitled  to  fliare  of  them,  which  being  the  Cafe,  their  Shares 
cannot  poflibly  be  other  than  equal,  as  no  Allot?nent  has  been 
made,  or  Principle  eilabliflied,  upon  which  the  one  can  pretend, 
that  her  Condition  ought  to  be  better,  or  that  flie  ought  to  be  pre- 
ferred to  a  larger  Portion  than  her  Sifter. 

The  Right,  therefore,  or  Title  of  the  Petitioners,  in  the  firft 
Place,  to  take  the  Subje61s  themfelves,  cannot  well  be  difputed, 
and  as  they  are  actually  ferved  and  infeft,  the  only  proper 
Queftion  is.  Whether,  or  to  what  Extent,  they  are  obliged  to  de- 
nude in  favour  of  Southdun,  or  to  account  to  his  Heirs  of 
Line  ? 
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If  tlic  Marringc-contraifl  1722  had  not  been  concluded,  or  Mir- 
jory  ha.d  not  received  the  Portion  of  lo.ooa  Msrks,  her  Claim 
would  undoubtedly  have  been  entire  ;  therefore,  the  only  Thing  on 
\vhich  SjuthJun,  or  his  Heirs,  cm  found,  are  the  Words  thrown 
into  that  Contract,  of  which  the  Meaning  and  Eficcl:  make  the 
proper  Subjecl  of  the  prelcnt  Qaeition  ;  and,  to  illultrate  their 
Import,  two  Suppofitions  may  be  made,  either  that  South Jun  had 
appeared  to  oppofe  Marjory  in  feiving  herielf  to  the  SubjeCls,  as 
Heir  of  I'rovilion  under  the  Marriage-contraJl  1722,  and  that 
SonlhJun  had  infiftcd  her  Claim  was  barrctl  by  the  Portion  and 
Words  above  mentioned  :  Or,  2^/5,  It  may  be  fuppofed,  that  Ihe 
had  aiflu:dly  bean  entered  (the  Cale  that  has  hajipencd)  and  that 
SoutbJun  brought  an  Acli^n  againlliher,  or  the  IVticioncrs,  libelling 
upon  the  faid  Words,  for  compelling  them  to  denude  or  account. 

In  tl.e  firil  Cale,  it  implies  almoll  an  Abfurdity  to  fuppole,  that 
Southdun  could  be  allowed  to  bar  the  Service  upon  the  Pretence  of 
thefe  Words.  By  the  Marriage-articles  1722,  the  Children  of  the 
fl'cond  Marriage  were  no  more  than  Heirs  of  Provifion  to  SouthJun 
himfelf,  in  the  Conquclt  provided  to  them  ;  and,  confequently,  ic 
was  not  competent,  either  for  them  to  have  fcrvcd  during  his  Life, 
or  pollible  for  him  to  have  oppofed  the  Service. 

The  fame  are  the  Confequences  of  the  fccond  Suppofuion,  that 
he  had  brought  an  Aflion  lor  compelling  them  to  denude,  or  ac- 
count. Southdun  himlelf,  therefore,  tlid  not  properly  acquire  any 
Right  in  confcquence  of  Mrs.  Marjory's  Marriage-contracl  :  In 
J  748,  Marjory  had  not  properly  a  Right  in  her;  SoulbJun's  lt.-cond 
Marriage  was  then  luhfilling;  Ihe  might  have  died  before  its  Dil- 
folution,  and  no  Conqucll  might  have  been  made.  Thus,  Ihe  had 
DO  more  thzn  a  Jprs  J'ucct;//ionis,  which  might  eventually  have  prov- 
ed worth  nothing,  and,  of  courle,  ihe  could  then  tranlmit  nothing 
to  South.lun.  The  Fee  of  the  Conqucll  remained  in  himlcif  during 
his  Life,  and  it  was  only  demandable  at  his  Death ;  if  io,  the 
Wortls  could  not  poflibly  operate  in  his  own  Favour  j  but,  if 
they  did  not  operate  in  favour  of  himfelf,  neither  could  they  in 
favour  of  his  Ileirs  claiming  under  him,  as  no  Right  could  pof- 
libly defcend  to  them,  that  was  not  in  their  Prcdecellor. 

Pnit,  liqipoling  it  pollible  for  SoulhJun  to  accjuire  any  Right  by 
the  Words  in  MaiJory\  Marriagc-contrat^,  theoidy  C'onilrudion  that 
can,  confillcntly  with  Mr.  'IhrciplatiJi  Argument,  be  put  upon 
tlicm,  is,  that  SoulhJun  meant  to  make  a  Purchalc  liom  his  Daugh- 
ter 


ter  of  her  Right;  which  amounts  to  this  other  Abfurdity,  that 
Southdun  purch.^fed  from  his  own  Child  a  Right  which  that  Child 
had  to  iucceed  to  himf'elf-  after  his  Death:  That  is  an  extremely  a- 
nomalous  Sort  of  a  Tranlkdlion  or  Purchafe,  which  it  cannot  be 
fuppofed  any  Party  would  think  of  making. 

Indeed,  on  attending  to  Circuniftances,  it  is  humbly  thought, 
your  Lordlliips  wUl  not  be  of  opinion,  that  Southdun  intended  to 
give  the  Tranfaiftion  here  made  the  Effect  for  which  Mr.  Tbreip- 
Lvid  contends.  In  the  frj}  place,  your  Lordihips  obferve  the 
10,000  Merks  were  not  given  with  Airs.  Marjory,  merely  as  lier 
Share  of  the  Conqueft,  but  the  Portion  was  further  given  in  Name 
of  Tocher.  A£ius  agent lum  non  operantur  ultra  intentionem  eoruni ;  and 
the  Intention  had  on  the  prefent  Occafion,  is  extremely  obvious 
from  the  Words  of  the  Marriage-contradl  1748:  That  Intention 
is  exprefly  mentioned  in  the  Deed  itfelf ;  it  is  not  there  faid,  that 
Southdun  intended  to  make  any  Purchafe  from  his  Daughter;  but 
his  Intention  was  to  give  her  a  Tocher,  as  was  natural  to  do  on 
Occafion  of  her  Marriage,  to  Accompt  of  her  Interert  in  the 
Conquert. 

In  the  fecond  place.  It  has  been  obferved,  that  Marjory  does  not 
exprefly  grant  any  Renunciation  or  Difcharge  ;  a  Circumltance  of 
which  the  Confequences  are  important;  becaufe,  though  fpecial 
Provifions  are  preiumed  in  fome  Cafes  to  be  difcharged,  general, 
uncertain,  or  juture  ones,  like  the  Legitim,  or  a  Proviiion  of  Con- 
queft,  that  are  not  competent  at  the  Time,  or  confift  infpe  merely, 
are  never  prefumed  to  be  difcharged,  for  a  mod  folid  Reafon, 
That  the  Provifions  themfelves  are  indefinite,  and  their  Extent  is 
unknown.  Juftice,  therefore,  will  not  allow  it  to  be  prefumed,  that 
any  Perfon,  on  receiving,  perhaps,  a  trifling  Confideration,  means 
to  difcharge  a  Claim  much  more  important,  that  was  not,  perhaps, 
under  the  Eye  of  Parties  at  the  Time,  and  may  poiTibly  amount  to  a 
vaftly  larger  Sum  ;  clear,  exprefs,  and  unambiguous  Words,  are 
required  for  that  Purpofe  ;  and  fo  your  Lordfhips  have  uniformly 
found,  as  oft  as  the  Cafe  has  occurred. 

With  refped  to  the  Legitim,  the  Thing  admits  of  no  Doubt :  It 
is  there  held,  that  a  Child  is  never  excluded  from  his  Bairns  Part, 
unlefs  he  has  exprefiy  renounced  it.  So  it  was  adjudged  24th  Fe- 
bruary i6i-],  Rofs  ^g^'ind  Lilly,  ohCerved  by  Spottifwood,  under  the 
Title,  Forisfamiliation  ; — \ ^th.  February  1677,  Duke  oi  Buccleugh  a- 
gainfl;  the  Earl  of  Tweeddak) — 1 6th  Jiily  1 678,  Murray  againll  Mur- 
ray, 
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ray    both  reported  by  5/.7;r.-And,  in  the  Cafe  of  JV;.rJ<7  of  Duk- 
ton    colleacd  by  Lord  Kcums,  and  afhrmcd  in  the  lart  Relort 

The  fame  thing  holds  ^vith  rdpccl  to  every  other  general  Clann 
as  has  bccnellabliihed  in  a  Variety  of  Cafes  ;  particularly,  a7th 
luh  1671,  yi.n7/;.  againa /^.;///.-and  24th  -June  1  68 1  i^o-u'j  a- 
glina  i>>^u.,  both  oblerved  by  Suur  ■  and  was  Ipec.ally  decided  m 
fhe  Cafe  of  a  Claim  of  Conqucft,  extremely  appohte4tH  ichruavy 
1-^6    C;7'/i«  againrt  ilJ<;'7V^A."j/:^.  obferved  by  Lord /un;/u. 

The  Application  is  obvious:  ilLn^Vy  did  not  grant  any  D.f- 
ch-ir-e  nor  does  her  Marriage-contraci  contain  any  luch  \\  ords, 
tlm^lo  clearly  import  one;  but  the  utmoft  that  can  be  fa  id  is. 
'they  may,  by  a  forced  Interpretation,  be  conRrucd  into  a 
D  fcharge,  ^^•hich,  however,  it  has  been  fliewn,  is  not  permitted  by 
law  to  be  done  in  any  Cafe;  but.  particularly,  cannot  be  allowed 
n  the  prefent,  on  account  of  its  peculiar  CircumlUnces.     1  or, 

In  the /W  Place,  it  is  well  known,  tnat,  in  all  Marriage-con- 

tP,a.    in  which  it  is  intended  a  Daughter    ha  1  have  no  further 

Chim  upon  her  lather,  clear  and  c.pnjs  Words  are  aclually  in- 

a.       ,,  bv  which  lhe./i/;/..ror.  him,  or  .cccptso,  her   Portion  m 

•ul  iTl.at  is  not  done  here,  and   the  Omjllion    muft  certainly 

Invc  had  feme  Meaning,  becaufe  it  c;innot  be  fuppofed,  that  the 

'V  ties  would  have  omitted  aClaufe,  known  to  be  lo  common  and 

bn  ccflary,  unlefs  thev  had  made  the  Om^Hion  ..v  fropopo    that 

the  Perfon,  to  whom  the  Portion  was  gncn,  m.ght  not  be  excluded 

^'Twrnnl^be  pretended,  x\^^X^Uv]ovy  was  excluded,  by  the 
Words  inferted  in  her  Marriage-contrac%  from  her  cgmm  ;  a 
fclion  it  could  not  be  intended  to  exclude  her  from  the  Unqucf, 
which  was  a  Claim  incomiiarably  more  valuable. 

Ato    Thc-Pimc.  at  which  j\!.»7Ws  Marriage-contraa  was   exe- 
cuted' defervcs  Notice.     It  was   in   1748.  many   Years   hcjore   l\-ic 
Dtlolution  of  S.«//../««"srecond  Marriage,    of  which  the  Uuldrcn 
'vcrc  provided  to  the  ^a-ZW.  Conquea    ot  com  e   long   before   the 
Amou'it  of  thatConqucrt  was.  or  could  be  prccilely  aicertamcd.    In 
dufc  CircnmlUnccs,  a  7;;/?/.,i.^.  of  the  Chum  cannot   be  inferred, 
^v-ithout  the  clcarellWords.  but.  on  the  contrary,  all  that  can  be 
-nnpofed  fairly  to  have  been  intended,  or  done,  was  to  give  Marjory 
•omc  thing  adequate  to  the  li.ppolcd  Abilities  of  her  lather,  h.tun- 
ion  of  Alfv.rs.  and  An^ount  of  the  Conquert  at  the  time :  It  could 
never  be  meant   to  difcharge,   per  inrrJ:oum,   the    «-/W^  Claim 
"^^^  competent 
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competent  to  her.  Southdun  would  not  even  have  accepted  of/itch 
DilcliHrge,  for  the  trifling  Portion  he  gave,  as  he  knew,  and  it  vr.\s 
excrt-mely  probable,  that  the  Conqueft  might  be  greatly  aug- 
mented before  the  Diflblution  of  the  Marriage.  In  facft,  that  was 
the  Cafe;  the  great  Bulk  of  the  Conquell  was  acquired  after  the 
1 748,  particularly  the  Lands  of  Norihdim,  which  yield  about  200  /, 
Sitfrlht'j-a-year,  and  may  eafily  be  luppofed,  in  that  Part  of  the 
Country,  to  be  worth  6000 1,  or  7000  A  Sterling.  In  thefe  Cir- 
cumllances,  it  would  be  hard,  indeed,  to  givefo  ftrong  an  ESeiEi 
to  thefe  few  Words,  thrown,  perhaps,  per  incuriam,  without  any 
Meaning  or  Intention,  into  Marjory's  Contra6l,  as  to  cut  her,  for 
a  perfed  Trifle,  out  of  her  Claim  to  her  Share  of  fo  valuable  aa 
Acquifition,  which  ihe  could.not  have  in  her  Eye  at  the  time. 

In  Faift,  Sto,  your  Lordfhips  have  flrong  Evidence,  from  the  Bond 
1757,  that  Southdun  did  not  underftand  himfelf  to  have  got  any 
fuch  Difcharge.  From  that  Bond,  three  Things  are  apparent :  frji. 
That  the  10,000  Merks  were  not  the  %vboIe  which  he  intended  for 
her  in  all  Events,  but  the  Poriion  which,  in  his  then  Circum- 
flances,  he  defigned  for  her  in  one  Event  only,  ijiz.  in  the  Event 
of  his  having  Heirs-mak.  In  1748  his  fecond  Marriage  was  fub- 
fifting,  and  he  had  the  Hopes  of  Male-iflue,  therefore,  the  Tocher 
he  then  gave  was  fmall;  but  after  he  found  he  had  no  Sons,  and 
the  Extent  of  the  Conqueft  was  increafed  by  new  Acquifitions, 
Juftice  required  that  her  Portion  fhould  be  augmented,  which  was 
accordingly  done  by  the  Bond  for  8000  Merks,  granted  in  1757: 
And  this  Bond  ihows,  idly,  That  Southdun  did  not  underftand  the 
firtt  10,000  Merks  to  be  either  given,  or  accepted,  in  /////.  On  the 
contrary,  the  Bond  fays,  that  the  10,000  Merks  fliould  only  be  in 
full,  together  with  the  additional  8ooo'  thereby  given,  and  even 
that  was  not  all  which  Southdun  intended  for  Marjory.  For,  3^/7, 
Befides  increahng  her  Portion  in  1757,  that  Bond  contains  an  Ex- 
ception, couched  in  ftrong  Terms,  by  which  he  exprefly  referves 
to  her,  her  Right  of  Succeifion  to  all  and  each  of  his  Eftates  (with- 
out any  Exception,  either  of  thofe  conqueft  during  his  fecond  Mar- 
riage, or  of  any  others,)  in  confequence  of  her  Right  of  Blood, 
as  well  as  any  Settlement,  made  or  to  be  made  in  her  favour.  This 
Exception  muft  certainly  have  been  intended  for  fome  Purpofe  ; 
and  as  it  is  clear  that,  if  Southdun  had  left  any  Eftate  to  be  taken 
up  by  his  Fieirs  ab  intejlato,  Mrs.  Marjory  would  have  been  en- 
titled, by  virtue  of  that  excepting  Claufe,  to  have  fucceeded  to  it, 
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in  Right  of  Blood,  fo  it  feems  that  Ihe  fliould  much  more  be  en- 
titled to  I'uccccd,  in  confequcnce  of  a  Marriage-contracfl,  by  which 
an  I'lftate  was  anxioudy  bound  down  to  her.  The  Maniage-cou- 
tracft  17:2  was  a  lolcnin  Settlement,  made  in  favour  of  the  Chil- 
dren of  the  fecond  Marriage,  which  bound  Southihin,  and  he  could 
not  difappoint  or  alter,  but  remained  effeclual  at  his  Death  ;  and, 
therefore,  if  it  Ihould  be  fiippofcil,  that  he  had  truly  intended  to 
exclude  Marjory,  and  that  Ihe  had  renounced  her  Right  in  1748, 
the  Bond  1757,  with  the  excepting  Claule  therein  contained,  may 
fairlv  be  interpreted  to  import  a  Relcafe  granted  by  him  in  favour 
oi  lihrjcry,  by  which  he  reRored  her,  or  re-conveyed,  all  Right 
which  had  been  originally  competent  to  her. 

That  might  fairly  be  inhrted  to  be  its  Effect,  even  if  Marjory  had 
granted  a  Renunciation  anil  Difcharge  in  explicit  Terms  ;  but 
Ihe  has  not  exprcfly  granted  any  Dil'chargc,  nor  does  the  Contraol 
contain  any  Words,  proceeding  from  her,  that  import  one.  The 
Party  with  whom //jf  was  treating,  was  Mr.  Dunbar  her  Hufband, 
and  Sir  Patrick  Ditnhar  his  Father ;  and  the  only  Provi(ioiis  or 
Articles,  of  which  flie  accepted,  were  thofe  in  which  Sir  Patrick 
and  Mr.  i)«7j/'^7r  bound  themfclves  to  her:  Inflcad  of  treating  with 
her  Fatlicr,  he  was  the  Party  that  treated  with  Sir  Patrick  in 
her  Behalf ;  his  Advice,  with  which  the  Contract  was  con- 
cluded, was  only  intemltd  for  direcling  her,  concerning  her 
agreeing  to  the  Terms  oflcred  on  the  jiart  of  the  Bridegroom. 
Tiie  Contract  contains  no  Articles  that  palled  between  her  and  her 
lather,  nor  any  Hint  of  luch,  without  which  it  tioes  not  occur 
that  any  jus  could  poffibly  be  acquired  by  it  from  her  to  SouthJun  ; 
and  the  Words  on  which  Mr.  'J'hrciplauJ  lays  hold,  are  only  thrown 
by  SouthJun  into  the  Obligation  granted  by  him  to  Sir  Patrick 
Dunbar.  'J'hey  could  not  theretbre  impinge  upon  the  Right  of 
Mrs.  Marjory,  to  whom  the  lo.oco  Merks  were  not  even  paid,  but 
all  tliat  was  covenanted  was  a  moderate  Jointure,  c('mni(.nfurate 
to  them,  and  ilcterminable  at  her  Death. 

In  ihele  Ciircumflances,  the  Words  cannot  be  interpreted  againll 
her.  In  all  Cafes,  Words  that  are  dtmhttul  or  oblcure,  are  inter- 
preted contra  proferentem.  Thofe  here  ufed  are  not  explicit,  and 
do  not  exprcfs,  in  teriKinis,  the  Senle  endeavoured  to  be  put  upon 
tlicni,  and  ihcy  are  in  no  \'icw  Mrs.  Marjory's  Words  ;  Ihe  did 
not  tliicifl  the  Coniracl,  and  ihey  are  not  contained  in  any  Sen- 
tence 
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tence  or  Claufe  uttered  or  proceeding  from  her ;  but  they  are  South- 
duns  Words,  contained  in  the  very  Sentence  in  which  he  binds 
himfeif  to  pay  the  10,000  Merks  ;  and,  therefore,  as  he  did  not 
exprefs  his  Meaning  with  Fullnefs,  and  without  Ambiguity,  to  be, 
that  he  intended  and  underflood  Mrs.  Marjory,  by  accepting  of 
that  Portion,  to  difcharge  and  renounce  her  total  Claim ;  that  Am- 
biguity mufl  be  conftrued  againfi:  himfeif,  nor  can  he  or  his  Heirs 
be  allowed  to  take  an  Advantage,  which  he  did  not  openly  and 
plainly  declare  to  his  Party,  that  he  underflood  her  to  be  granting, 
and  himfeif  to  be  receiving. 

In  this  View,  the  Tranfaflion  itfelf  cannot,  in  Law  and  Juflice, 
be  fuftained,  to  the  Extent  for  which  Mr.  Threip/ami  contends,  but 
is  even  reducible  at  the  Inll:ance  of  the  Party  lefed  by  it.  In  one 
Senfe,  Children,  as  well  as  Wives,  become  Creditors  in  the  Provi- 
fions  made  for  them  by  the  Marriage-covenants  concluded  between 
their  Parents,  and  the  Law  has  laid  the  Father  under  certain  Difa- 
bilities  in  their  favour,  particularly,  that  he  cannot  gratuitoufly 
alter  the  Order  of  Succeflion,  or  do  any  other  voluntary  Deed,  by 
which  the  Children  will  be  difappointed  of  the  Provifions  cove- 
nanted for  them.  The  Tranfacftion  which  Southdtin  is  here  fup- 
pofed  to  have  made,  it  cannot  be  denied,  will  have  that  KftetT:, 
in  cafe  it  fliall  be  fuftained,  to  make  Marjoiy's  Share  of  the  Con- 
quefl  deicend,  not  to  herfelf,  or  the  Petitioners  in  her  Right,  but 
to  Soutbduns  Heirs  of  Line.  No  Words  will  difguife,  that  this 
was  a  direct  Contravention  of  the  Obligation  under  which  South- 
dun  ain-ie  by  the  Marriage-contra(R:  1722.  The  Deed  fuppofed  to 
have  that  Effecl:,  as  it  has  been  already  obferved,  was,  in  the 
mod  proper  and  ftrid  Senfe,  his  own  Adl.  It  may  therefore  be 
juftly  confidered,  as  a  Deed  contrived  and  executed  for  difappoint- 
ing  the  Children  of  full  and  honed  Implement  of  their  Provi- 
fions. 

And,  however  it  may  be  alledged  to  be  for  the  Good  of  Fami- 
lies, that  a  Father  fliould  have  the  Power  of  Divi/ion,  the  Petition- 
ers cannot  fee  it  to  be  either  their  Interefc,  or  agreeable  to  Law, 
that  he  have  it  in  his  Power  to  difappoint  his  Children  of  the  Provi- 
fion  covenanted  for  them,  or,  for  5000  A  Sterling,  to  put  them  off 
with  1 0,000  Merks  ^o/j. 

Nor  can  this  Portion  prevent  the  Deed  from  being  held  to  be 
gratuitous,  becaufe  ic  was  plainly  fo  quoad  the  Excefs   by  which 
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Marjory's  Share  exceeds  the  lo.ooo  Mcrks ;  and  it  cannot  be  doubt- 
ed, that  Inch  Deed  granted  or  taken  by  S-jittbJun,  would  have  been 
reducible  in  every  Qviellion  with  third  Parties;  much  more,  there- 
fore, mull  it  be  reducible  in  a  Cai'e,  like  the  prelcnt,  where  it  is 
fuppolcd  to  operate  in  lavourot  the  lather  himlclF. 

liy  the  Cavil  Law,  every  Contract  or  Tranlaclion  between  a  Fa- 
ther and  his  Child,  remaining  in  JamiUa,  was  reprobated  on  ac- 
count ot  the  Incqual'.ly  which  the  patr'ui  potijlos  protluced  between 
the  I'arties.  1  he  Authority  and  Iniluence,  which  that  Power  gave 
the  lather,  was  julUy  fuppoled  to  put  the  Parties  upon  Terms  ex- 
tremely unequal,  to  put  it  in  the  Power  of  the  Father  to  conculs 
the  Child  to  agree  to  any  Terms  he  propofed,  and  to  deprive  the 
Child  of  the  Freedom,  which,  in  every  Contraifl,  a  Party  ought,  in 
JuUice,  and  is  necellarily  required  to  have. 

1  he  patria  potejlas  is  not,  with  us,  carried  the  Length  it  was 
among  the  Romans,  but  rtill  it  is  not  without  conliderable  F-ilccls, 
particularly,  on  occalion  of  Marriage:  A  Child,  going  to  enter  into 
that  State,  is  not  allowed  to  be  oppiclTed  by  his  Parent,  but  every 
Deed,  which  the  Parent  obtains,  that  is  contra  pJcm  tabuLiruw,  is 
reducible  on  account  of  the  Iiic']uality  fuppofed  to  exill  between  the 
Parties,  becault;  it  is  prclumed,  that  a  Perfon,  after  his  Alleclion 
or  his  Honour  is  engaged,  will  agree  to  any  Terms  rather  than  be 
tlifappointed  of  the  Match. 

Tliis  is  well  illullrated  in  tlic  Principles  of  Equity  (p.  io6,  and 
107),  where,  in  fpeaking  of  Deeds  taken  from  the  Britlegroom  by 
Ids  Father,  it  is  faid,  "  e\ery  fitch  Paction  is  by  Conllruclion  of 
*'  Law  fA/&;7^J  from  him,  and  the  Conllruclion  is  jult,  confidering 
"  his  dependent  Situation;  the  Fear  of  breaking  olf  the  Marriagc- 
"  treaty  leaves  him  not  at  Liberty  to  refule  any  iiard  Terms  that 
"  mav  be  impuled  by  his  Father,  who  iLntled  the  Lllate  upon 
"  liini. " 

And  the  learned  Author  ilhiflratcs  the  Principle  by  a  \'^ariety  of 
Examples  taken  from  Kiii^li/b  as  well  as  Scotch  I'recedents. 

And  your  Lordilnps  mull  recollecl  many  Caies,  in  which  a  Party 
lias  been  rcllorcd,  even  againit  his  ozvii  Deed,  Covenant,  or  Obli- 
gation, granted  on  occafion  ot  his  Marriage,  on  this  very  account, 
that  they  were  in  a  mauucr  extorted  from  him,  or  he  was  not  upon 
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an  equni  Footing  with  his  Party:  A  Number  of  them  are  colleiflecl 
in  the  Didtionary,  under  the  Title  Pactum  Illicitum,  but  it  is  un- 
neceflary  to  quote  them,  as  the  Principle  will  not  be  difputecL 

And  it  is  on  a  double  Account  applicable  to  the  prefent  Cafe,  be- 
caufe  Soiithdun  here  had  the  Power  of  dividing  the  Conqueli,  aC 
leaf!  with  the  Confent  of  his  Wife,  which  he  could  eafily  obrain  ; 
and,  therefore,  Mrs.  Marjory  did  not  treat  with  him  upon  equal 
Terms.  If  Ihe  had  refufed  to  accept  of  any  Provifion  he  chafed 
to  allot  to  her,  ihe  was  at  his  Mercy,  and  he  could  even  have  put 
her  off  with  lefs. 

In  thefe  Circumftances  the  Inequality  is  manifefl,  and  any  Lefion 
occurring  in  the  Tranfasflion,  would,  it  is  thought,  be,  in  Law  and 
Jurtice,  Ground  fufEcient  for  fetting  it  afide.  Adual  Force  is 
not  required  to  reduce  Deeds,  but  Extortion,  or  any  undue  In- 
fluence, that  puts  Parties  on  an  unequal  Footing,  is  held  to  be 
fufEcient  for  the  Purpofe.  Thus,  Deeds,  taken  from  Perfons  under 
Caption  or  in  Prilbn,  are  reducible  on  that  very  account,  with- 
out y/zr/^^-r,  and  it  is  not  required  that  Force  or  Menaces  or  other 
undue  Means  be  proved  to  have  been  imployed  upon  them  ; 
that  is  prefumed  from  the  Situation  of  the  Party,  and  he  is  not 
fuppofcd  to  come  to  contravSl  with  that  Freedom,  which  Juf- 
tice  requires  every  Party  to  enjoy  in  treating  about  his  Af- 
fairs. 

Your  Lordiliips  have  already  had  another  Inflance  of  the  fame 
thing,  in  the  Cafe  of  Deeds,  taken  from  a  Bride  or  Bridegroom 
on   occafion  of  their  Marriage. 

As  therefore  Marjory  could  not  liere  treat  upon  a  Footing  of  E- 
quality  with  her  Father,  while  the  Power  of  Divifion  hung  over 
her  Plead,  the  Tranfadion  would  have  been  reducible,  ever,  if 
fhe  had  in  exprefs  Terms  granted  her  Father  a  Difcharge  or  Af- 
fignment  to  her  Share  of  the  Conquefl.  If  fo,  Words,  (Irong  and 
clear  indeed,  mufl  be  required  to  fluow  it  to  have  been  her  animus 
and  Intention  to  accept  of  the  Portion,  then  given,  in  full  of  her 
Claim  of  Conquefl. 

Indeed,  her  Acceptance  cannot,  in  the  Circumflances  above 
mentioned,  be  inferred  to  any  Article,  exprefTed  or  implied,  be- 
tween her  and  her  Father.  If  it  had  been  intended  on  any 
Side,    that  {lie    ihould   renounce    her   total   Claim,    an    explicit 
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Claufc  would  certainly  have  been  inforted  to  tliat  Purpofe, 
agreeably  to  the  Practice  known  to  be  uniformly  obllrvcd  in 
the  like  Cafes.  That  OmilTion  could  not  be  without  a  Mean- 
ing, and  giving  it  the  Elkdl  for  which  the  Petitioners  contend, 
"  That  it  mull  have  been  dcfigncd  to  prcfcrve  Mmjory's  CM.d.u 
*'  to  the  Rcfidue  of  the  Conquell  intire  to  her,"  makes  ilio  Ti.inf- 
action,  with  the  Intentions  of  all  Parties,  to  have  been  fair  and 
lioncll,  which  the  Petitioners  do  fincerely  believe  them  to  I) we 
been  on  all  Sitlcs.  But  that  cannot  be  faid  of  Mr.  I'hreipldiiJ's 
Argument,  which,  on  being  attentively  confidered,  rciblvcs  into 
this,  that  Scitthilun  intended  both  to  difappoint  the  Eftcd  of  tb.e 
Contrafi  1722,  and  to  defraud  the  Chiltlren  of  the  fecond  Mar- 
liagc  of  the  Provifions  folemnly  contraclcd  for  them,  a  Suppofi- 
lion  too  violent  for  Mr.  Thrt-iphmJ  to  impofe. 

Equitv  and  JuQicc  require,  that  alKTranfaclions,  pretending  to 
be  onerous,  be  really  and  truly  equal  on  both  Sides,  and  it  is  not 
enough  to  fliy,  that  the  Bargain  here  made  was  a  Bargain  of 
Chance  ;  thcfe  Chance-bargains,  in  order  to  be  fuflaincd,  nudt 
at  lead  be  concluded  in  explicit  Terms,  and  it  mull  be  put  out 
of  all  Doubt,  that  the  Parties  truly  intend  to  conclude  in  that  Man- 
ner, the  one  to  make  over  the  Chmtce,  and  the  other  to  purchafe 
it,  at  the  Price  prefently  advanced,  which  it  has  already  been 
ihgwn,  was  not  the  Cafe  here. 

By  the  Roman  Law,  pacliim  Jc  h.rrc.lit.Uc  I'lvcutis,  was  repro- 
bated in  all  Cafes,  and  Kfrct"^  was  denied  to  Traniac^ions  by  which 
a  Party  made  over  the  Intereil  which  he  had  or  might  accrue  to 
him  by  an  bdicritance  lhfore\.\\c  Succcflion  opened:  The  very  Cale 
here  fuppofetl  is  decided  by  the  ablcll  of  all  the  Roman  Lawyers; 
and  a  Dillhargc,  by  which  a  Daughter  or  Child,  on  occafion  of 
licr  Marriage,  renounced  or  ilifchargcd  iier  Right  or  Intereil  in  his 
Succcflion,  in  confideration  of  a  I'ochcr  paid  at  the  Time  of  her 
Marriage,  is  declared  by  him  to  be  voiil :  Papinian.  inL.  16.  ff. 
Di'  fiiis  it  le^it.  bicrcd.  fays,  Paler  iti/humenlo  Jolali  comprehcnJit, 
Jiiiam  ila  dutcm  acccpijfe,  ne  quid  aliud  ex  ha;reditate  patris  fperaret : 
cam fcr'tpturam  jm Jucccffioms  non  mutajje  conjlitit  ;  piivatorum  enim 
cautionou  lejfum   auilontate  non  ccnfcri. 

rurther,  the  Rcvum  I.awycis  were  fo  fenfiblc  of  the  Injuflicc 
which  Parties  mi^ht  fullain  by  them,  that  they    would   not  even 
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admit  of  a  Tranfacflion  about  an  Intereft  in  a  SuccefTion  that  had 
already  cldvolved,  before  the  Settlements  were  opened,  and  their 
Contents  were  known  to  the  contradling  Parties.  So  it  is  laid  down 
by  Gaius  in  the  famous  L.  6.  ff.  De  tranfaB.  De  his  contro'verjiis, 
qiice  ex  tejlamento  profcij'cuntur,  neque  tranftgi  ncque  exqulri  I'eritas 
aliter  poteji,  qiiam  inj'pefiis  cognltlfque  "verbis  tefiamenti  :  And  the 
Regulation  was  by  no  Means  improper. 

Its  Application  has  been  already  made  :  The  Portion  was  given 
with  IVlrs.  Marjory,  not  only  before  the  Succeffion  opened  to  her, 
but  alfo  before  the  Amount  of  the  Conqueft  was  certainly  k  lown. 
It  was  greatly  augmented  after  the  1 748,  and  may  perhaps  be 
fuppofed  to  amount  to  8000  /.  or  10,000  /.  Sterling.  In  thele  Cir- 
cumftances,  the  Law  will  hardly  allow  Soutbdtin,  or  his  Heirs  of 
Line,  to  carry  off  this  large  Sum,  for  the  paukry  Confideration  of 
10,000  Merks  :  That  would  indeed  be  an  unequal  Bargain,  clearly 
contrary  to  material  Juftice  and  Equity,  and  fuch  as  Law  will 
never  fupport,  without  an  abfohtte  and  an  indifpenfible  Neceffity, 
which  it  is  impoffible  to  get  over  :  But  the  Petitioners  are  hopeful 
they  have  already  lliown  folid  Grounds  for  denying  it  that  vio- 
lent Effecf. 

Soiitbduns  Heirs  of  Line  can  never  claim  more  than  he  him- 
felf  could  have  demanded ;  and  therefore  it  may  be  fuppofed,  that 
he  himfelf  is  the  Party  here,  in  which  Cafe  it  is  not  believed  he 
would  have  been  heard  to  plead,  that  he  was  intitled  to  hold  or 
take  oil  Mrs.  Marjory'^  Share:  His  oivn  Deed  would  have  met  him, 
in  which  that  Share  is  exprefsly  declared  by  himfelf  to  be  10,000 
Merks  ;  he  could  never  maintain  that  her  Share  was  more  than  the 
Sum  to  which  it  was  taxed  by  himfelf:  That  therefore  is  the  only 
thing,  which  be  could  in  Juifice  be  faid  to  have  purchafed,  and 
bis  Claim  could  never  go  farther. 

Put  the  Cafe,  that,  befides  Marjory,  there  had  been  nine  or  ten 
other  Children  of  the  fecond  Marriage  alive  in  1748,  but  that 
they  had  all  happened  to  die  before  its  DifTolution,  or  before  his 
Death  :  The  Petitioners  wovdd  ask  on  this  Suppofition,  whether 
Southdun  would,  in  confequence  of  the  Renunciation  or  Dif- 
charge  of  Marjory,  have  been  entitled  to  retain  or  take  the  ivhole 
Conquefl  I  that  would  plainly  have  been  the  Confequence  on 
Mr.  Threipland's  Argunaent,  thiit  flie  was  intended  to  be  totally 

excluded  :" 
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cxcliukd  .'  yet  Juflicc  would  never  allow  her  Renunciation  to  be 
cinied  th  It  unequal  Length,  anil  fo  your  Lordlhips  found  in  the 
fimilar  Cale  already  quoted  of  Sir  KJ'u.'ard  Gibj'on,  againll  Mar- 
jonbmks  ;  but  if  llic  was  not  totally  excluded,  the  Qncllion  returns, 
To  what  Kxtent  ought  her  Excliifion  to  operate  ?  \V  liether  ought  ic 
to  cxteml  to  a  Tenth,  a  Sixth,  or  a  Half  of  the  total  Claim  r  it  can- 
not furely  be  rated  in  the  lall  Manner,  becaufe  Children  might 
have  been  born  or  died  after  the  1748,  who  were  equally  interellcd 
in  tlic  Frovifion,  and  therefore  the  only  jull  or  equal  Rule  is,  that 
Southdtin,  or  his  Heirs,  can  retain  or  claim  no  more  than  the  pre- 
tileSum  adually  paid  by  him. 

Suppolc  again,  that  Mrs.  Mirjory  had  b'cn  the  only  Child  of 
the  lecond  Marriage,  and  that  SjuthJim,  in  her  Marriage-contract, 
liad  obliged  himf.-lf  to  pay,  with  his  Daughter,  the  Sum  of  10,000 
Merks,  in  the  foUovvuig  Terms,  \niVA\\\c  oi  Toiihcr  and  as  the  Coii- 
qniji  ;  co\\\d  Soulhduit,  on  thi.^  Suppolition,  for  the  Sum  of  i  o, coo 
jMerks,  be  allowed  to  pocket  no  lels  than  8  or  lo.oao  /.  Stcr/mj  :' 
it  is  not  believed  he  would  ;  but  the  Law,  holding  he  had  com- 
mitted a  iMidake  in  efiimatiiig  the  Conqucll,  would  cunecl  the  Er- 
ror  into  which  he  had  fallen. 

Put  tiie  Cafe  of  a  common  Hond  for  5000  /.  Ster/ing,  that  a  Per- 
fon  ignorant  of  the  Contents,  or  without  looking  10  the  bond,  is 
prevailed  on  to  accci>t  of  10,000  Merks,  and  to  grant  a  Difcharge 
for  that  Sam,  in  the  following  Terms  ;  "  as  the  Sum  contained  in 
"  that  Uond"  is  it  polliljle  to  maintain,  that  the  Debitor  could 
avail  hlmfelf  of  that  Dilcharge,  to  hinder  the  Creditor  from  reco- 
vering the  /////  Balance  'y^'^.\y  due  I  It  is  not  apprehcndctl  he  could. 
iJut  if  he  lliould  adventure  to  plead  upon  the  Dilcharge,  the  Cre- 
ditor could  jullly  reply,  on  the  Terms  in  which  it  was  conceived, 
that  the  Dilcharge  was  not  total,  but  limited  to  a  Ipecihck  Sum, 
and  iheiefore  could  not,  confillcntly  with  Jullicc,  operate  to  a 
greater  Extent. 

This  is  precifelv  the  Cafe  here,  with  this  only  Diflcrencc,  that 
the  prefent  is  a  nuicli  flronger  Cliile,  becaule  Mrs.  Marjory  did  not 
grant  any  Difciiarge,  but  all  which  was  done  was,  that  Southdtin, 
in  his  Obligation,  happened  to  fiy,  the  10,000  Merks  were  paid 
a&  her  Share  of  the  ConquciL  He  docs  not  fay,  "  it  was  her 
'•  Share,"  but  that  he  was  to  pay  liasjuch,  and  therefore,  if  it  was 
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iefs  than  the  real  Amount  of  that  Share,  as  flie  was,  in  Juftice,  fd 
it  is  humbly  hoped,  fhe  will,  in  Law,  appear  intitled  to  demand  the 
full  Balance  refting  to  her. 

In  the  Civil  Law,  Children,  who  had  got  a  Portion,  were  allow- 
ed Adion  to  obtain  the  fupphmentum  legitimis,  an  Adlion  which 
was  founded  in  material  Jurtice  ;  and,  upon  fimilar  Principles,  thg 
like  Claim  will  not,  it  is  humbly  hoped,  be  denied  the  Petitioners 
in  the  prefent  Cafe. 

May  it  therefore  fleafe  your  Lordjh'ips,  fo  far  to  alter  the  afore- 
faid  Interlocutor,  and  to  find,  that  Mrs.  Marjory,  the  Pe- 
titioners Mother,  ivas  not  excluded,  by  the  Words  throivn 
into  her  Marriage-contrafl,  from  claiming  her  jujl  Proi'i- 
fton  of  Conqueft  abo've  mentioned,  and  that  the  Petitioners, 
in  her  Right,  and  in  confequence  of  her  Service,  are  in-^ 
titled  to  take  the  fame. 

According  to  Juftice,  6^fi 

GEO.    WALLACE, 


[Referred  to  in  a  Petition  for  Henrietta,  6'C,  Smckirs.'] 
To  the  Might  Honourable  the  Lord  Juchinleck, 


THE 


REPRESENTATION 


O     F 


Mrs.  Katharine  Sinclair,  fecond  Daughter  procreate  of  the  Mar- 
riage between  the  deceafed  David  Sinclair  of  Soiithdwi,  and  the 
alfo  deceafed  Mrs.  Marjory  Dunbar,  his  fecond  Wife  ;  and  of  the 
Children  now  furviving,  procreated  of  the  Marriage  between 
James  Sinclair  of  HarpjUak,  and  the  deceafed  Mrs.  Marjory  Sin- 
clair, his  Wife,  eldeft  Daughter  procreated  of  the  faid  fecond 
Marriage  of  Dai'id  Sinclair  of  Southdiin,  and  alfo  of  the  faid 
James  Sinclair  oi  Harp/dale,  their  Father,  and  Adminiftrator-in- 
law,  for  his  Intereft,  Defenders ; 


Humbly  JJjeiveth, 

[HAT,  in  the  feveral  ProcefTes  depending  againfl  the  Re- 
prefenters  and  others,  the  one  at  the  Inftance  of  Da- 
•vid  Threipland,  only  Son  of  Dr.  Threipland,  and  ano- 
ther at  the  Inil:ance  of  James  Sinclair  of  Duran,  Efq; 
Your  Lordfliip  was  pleafed,  of  this  Date,  to  pronounce  the  follow-  f\.b.  mh, 
ing  Interlocutor  :  "  The  Lord  Ordinary  having  confidcred  the  De-^7^7- 
"  bate,  with  the  feveral  Writings  therein  referred  to,  finds,  that 
"  Mrs.  Marjory  and  Katharine  Sinclairs,  the  Purfuer's  Cedents,  hav- 
"  ing  been  the  only  Children  of  the  Marriage,  between  Dai'id Sin- 
"  clair  oi  Southdv.n,  and  Mrs.  Marjory  Dunbar,  were  intitled  to  full 
*'  Implement  of  the  Provifions  to  tlic  Children  of  that  Marriage', 
"  in  terms  of  the  Marriage-articles  between  their  Parents,  inz. 
"  jQjOoo    Merks,  and  the   whole  that  fliould  be  conqueft  during 

"  the 
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"  rb.c  M.irr'ngc,  the  CnnqMe;!;  heini^  dccliired  to  he  what  Siyutbc/un 
*'  ihouKl  have  at  the  Dill^hition  oi  it,  over  ami  ahove  tlie  I.aml- 
"  ellate  he  was  tlicn  poir.'ircd  of,  and  alter  Payment  of  all  Debts 
*'  he  was  then  owing,  or  ihoultl  be  owing  at  the  Dillolurion  of  the 
"  Marriage:  But  finds,  that  neither  of  thel'e  Daughters  was  intitle.l 
"  of  the  alorefiid  Provifion,  in  rcfpccl  the  l-'ather,  by  the  Concep- 
"  tion  of  the  Contract,  had  the  Power  of  Divifion;  and  therefore 
"  finds,  that  though,  in  his  Daughter  Marjory's  Contract  of  Al.ir- 
"  riage,  he  fettled  10,000  Merks  upon  her,  as  her  Siiare  of  the 
"  Conquclt,  which  was  effectual  to  cut  out  Marjory  and  her  Heirs, 
"  who  behoved  to  reft  latisfied  with  the  Divifion  he  made,  he  llill 
"  continued  bound  to  make  good  the  Provifions  to  the  other  Heir 
"  of  the  Marriage,  Mrs.  Katharine,  fo  far  as  Mrs.  Marjory  ^  Share 
•'  had  not  exhaufled  them  ;  and,  before  Anfwcr  to  the  Quelllon, 
"  how  far  Mrs.  Katharine  was  cut  out  from  claiming  her  Sl.are 
"  of  the  Provifions,  appoints  her  to  make  diltinc^  and  pointed  An- 
''  fwers  to  the  Qneltions  put  to  her  by  the  Defcutler,  contained  on 
"  a  Paper  apart,  and  to  i'ubfcribe  her  Anfwers,  and  return  them  to 
"  this  Procefs  as  foon  as  may  be." 

Of  this  Interlocutor,  die  Reprefcnters  mufl  flibmit  to  Re-confi- 
dcration,  that  Part  e>:prefled  in  the  following  Words:  "  Finds, 
"  that  though,  in  liis  Daughter  Maijory's  Contract  of  Marriage, 
"  he  fettled  10,000  Merks  upon  her,  as  her  Share  of  the  Conquelt, 
"  which  was  circJlual  to  cut  out  Marjory  and  her  Heirs,  who  be- 
"  hovcd  to  relt  latisfied  with  the  Divifion  he  made,"for  ^he  follow- 
"  ing  Reafons  : 

into.  On  the  Principle  cflablilhed  by  the  Interlocutor,  that  if  ei- 
ther of  the  Children  of  the  leconil  Marriage  continues  to  have  the 
jus  crcditi  on  that  Marrlage-contraift  llill  entire,  it  is  immaterial, 
•AWiXjus  tcrtiilo  DaviJ  ThrciplautI,  to  have  the  Queilion  determin- 
ed in  this  Proccfi.  between  the  Children,  or  Defcendents  of  Soutb- 
tlini's  lecond  Marriage,  whether  Mrs.  Marjory  anti  her  Heirs  were 
cut  out,  in  confeiiuencc  of  the  10.000  Merks  contracted  at  the  Time 
of  the  Marriage  to  Mr.  Diiubar,  becaufe  it  is  fixed  by  the  Inter- 
locutor, that  Nhs.  h'lilhariiii'i)  Inrcrelt  woidd  nevertlielefs  remain  en- 
tire, upon  which  Suppofition  Mr.  'rhrciplamrs  Intercit  cannot  be 
allected,  or  iullucnccil  by  the  Dccifion  of  the  other  Point. 

1J0,  Your  Lordihip  has  not  befoie  you  any  proper  Procefs  or 
Litigation  between  the  Dcllendcnls  ol  SoulbJuns  lecond  Mar- 
riage, for  determining  that  QuelUon,  and  as  they  arc  determi- 
ned. 
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ned  not  to  have,  if  they  poflibly  can  avoid  It,  any  Law-fuu  about 
the  Matter,  but  to  fettle  it  in  an  amicable  Manner,  fo  your  Lord- 
fliip  v^'iU  not  be  fuppofed  to  determine  that  Point,  which  may 
aiile  between  ihem  incidentally  in  the  prefeut  Queftion,  unleis  it 
fliall  appear  abfolutely  necelTary  for  the  Decifion  of  the  prefent 
Caufe,  nor  will  you  lay  either  of  the  Parties  under  the  indli'pen- 
fible  Necefllty  of  immediately  taking  Arms,  and  going  into  a  Li- 
tigation between  themfelves,  if  it  can  poflibly  be  avoided,  as  Will 
eafily  be.     For, 

3/zo,  If  in  the  Event  it  (hall  be  found,  that  Mrs.  Katharine  does 
flill  retain  htrjiis  crediti  full  and  entire,  in  that  Cafe  it  would  in 
this  Procefs  be  abfolutelv  ufelefs  to  give  any  Decifion,  with  refpedl 
to  the  other  Daig'it  r  Mr  .  Marjory's  Right  ;  therefore  it  is  fub- 
mitted,  that  that  Part  of  the  Interlocutor  above  recited  fhould  be 
altered  or  varied,  and  that  no  Decifion  ought  to  be  given  there- 
iipon,  at  lead  till  the  Queftion  concerning  the  jus  crediti  com- 
petent to  both  Daughters,  be  fully  ripe  and  ready  to  receive  Judg- 
ment at  one  and  the  fame  Time. 

MAT  it  therefore  pleafe  your  Lordjhip  to  alter  or 
vary  your  Interlocutor  in  the  Part  above  recited ; 
at  leajl  to  fiiperfede  giving  any  Judgment  upon  the 
^ejlion,  Hoiv  far  the  10,000  Merks,  cont railed 
in  Mrs.  Marjory'j  Marriage-articles  -were  effectual 
to  cut  out  her  and  her  Heirs  from  the  Benefit  of 
the  Marriage-contrafl,  that  pajjed  between  South- 
dun  and  her  Mother,  till  the  other  ^lefiion  con-^ 
cerning  Mrs.  Katharine'j  Right,  becomes  ripe  for 
receiving  a  final  fudgment. 

Accoiding  to.  Junice,  6v. 

GEO.  WALLACE. 


September  24.   iy6B. 

A    N    S    W    E 


FOR 


David  Threipland -Sinclair  o^ South -^ 
dun,  and  Stuart  Threipland  of 
Finga/k,  his  Father  and  Adminiflrator  hi 
Law  ; 


T  o    T  H  E 

PETITION  of  Henrietta,  Janet,  JEmilia  and 
Margaret  Sinclair s^  only  Cliildren  alive  o^  James 
Sinclair  of  Harpfdale,  L£q;  by  the  deceafed  Mrs. 
N^arjory  Sinclair  his  Wife,  and  of  the  faid  James 
Sinclair  of  Harpfdale^  their  Father  and  Adnii-i 
niitrator  in  Law. 


PON  the  r2th  of  March  1722,  the  now  deceafed  David 
Sinclair  of  Soiithdun  entered  into  a  contradl  of  marriage 
with  Mrs.  Marjory  Dunbar,  daughter  to  Sir  Robert  Dun- 
bar of  Northfiehi,  his  fecond  wife  ;  by  which  contracfl 
he,  inter  alia,  bound  and  obUged  himfelf  and  his  heirs,  "  to  pro- 
"  vide,  fecure,  and  make  payment  to  the  children  of  the  mar- 
"  riage  the  fum  of  1 0,000  merks,  to  be  divided  and  diftribured 
"  among  thein  by  their  father,  with  confent  of  their  mother, 
"  during  their  hfetime;  and  failing  fuch  diftrlbntion  or  divifion, 
"  by  two  of  the  neareft  of  kin  on  the  father's  fide,  and  two  oa 
"  the  mother's  fide  : "  Wiiich  provifions  v/ere  to  be  paid  at  the 
firft  term  of  Whitfunday  or  Martinmas  next  after  the  faid  David 
Sinclair  his  death,  under  a  penalty,  with  aunualrent  thereafter ; 

and 
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and   he   tlierebv   farther  became  bound,  "  That  v^hatever  lands, 

"  heritages,  fums  of  money,  or  others  whatlbever  it  Ihould  hap- 

"  pen  him  to  conqueft  or  acquire  during  the  marriage,  he  fliould 

"  provide  and  fecure  the  fame  in  manner  following,  viz.  The 

"  one   half  to   the   faid  Mrs.  Marjory  Dunbar  in  liferent,  for  her 

"  liferent  ufe  allcnarly,  during  all  the  days  of  her  lifetime,  and 

"  that  by  and  attour  her  liferent  provifion  therein  above  written, 

"  and  the  whole  to  the  children  of  the  marriage  in.  fee,  to  be  dis- 

"  vidcd   among  'them  in   manner  above  mentionctl  ;   declaringj 

"  that  nothing  ihould  be  repute  conqueft,  but  what  he  lliould  be 

"  worth  at  the  diiVolution  of  the  marriage,  beyond  his  then  land 

"  crtate,  and  after  payment  of  all  his  juft  and  lawful  debts  then 

"  contradcd,    or  to   be   contraJled   by   him    during   that   mar- 

"  riage." 

Of  this  marriage  there  having  been  two  daughters  procreated, 
Marjory  and  Kalharine  :  Marjory,  the  cldcft,  was  married  to  [John 
Dunbar,  only  fon  of  Sir  Patrick  Dunbar  of  NoitbJieLI,  her  mo- 
ther's brother  ;  and  by  contract  of  marriage  entered  uito  betwixt 
them,  with  confent  of  both  their  fathers,  upon  the  24th  Febru- 
ary 1748,  "  The  faid  Sir  Patrick  Dunbar,  in  contemplation  of 
"  that  marriage  then  to  be  folemnized,  and  in  confulcration  of  the 
"  tocher  therein  after  nieiitioncJ,  made  over  during  his  own  life- 
"  time  or  that  of  his  lady,  the  rents  of  certain  lands  to  his  fon 
"  and  his  future  fpoufe,  and  longeft  liver  of  them,  for  their  in- 
"  terirn  aliment ;  which  lands  themfclves  he  provided  to  his 
"  fon,  and  the  Iieirs  male  of  that  marriage  ;  whom  failing, 
"  to  the  ••^hcirs  male  of  any  other  marriage  ;  whom  failing, 
"  heirs  male  to  bo  procreated  of  the  father's  bo<ly  ;  whom  fail- 
"  ing,  to  the  heirs  female  to  be  procreated  of  the  Ion's  body,  of 
"  that  or  any  other  marriage;,  and  he  further  provided  his  other 
"  cllatc,  after  his  dcceafc  and  that  of  his  lady,  to  his  fon  and 
"  future  fpoufe  in  conjunifl  fee  and  liferent,  and  the  heirs  above 
"  mentioned.  For  -which  caufes,  an<l  on  the  other  part,  the  faid 
'*  David  Sinclair  became  bound  to  content  and  pay,  in  name  of 
"  tocher  with  his  faiil  daughter,  anJ  as  her  JJjare  of  the  couqticfit 
"  to  the  laid  Sir  Patrick  DuKbar,  his  heirs  or  aflignies,  fecluding 
"  executors,  the  lum  of  1 0,000  mjrlcs  Sij//,  at  the  terms,  and 
"  with  annoalrent  as  therein  mcntioncvl  ;"  which  fum  of  10,000 
mcrks  was  afterwards  paid  to  Sir  Patrick  Dunbar,  who  thereupvin 
granted  a  difchargc  thcrcuf. 

SoUTllDl'N- 
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South  DUN  intermarried  with  Mrs.  Mar-garet  Murray  his  tliiri 
wife,  daughter  of  James  Murray  of  Clairdsn,  without  any  ante- 
nuptial marriage  fettlement ;  but  being  refolved  to  fettle  his 
whole  land  eftate  by  a  poftuuptial  contra6l  vipon  the  iflue  male 
of  that  marriage,  and  to  make  fuitable  proviiions  for  his  wife  in, 
cafe  of  her  furvivance,  and  being  defirous  to  do  CTery  thing  in 
his  power  to  prevent  difputes  among  his  children  and  fucceflTors, 
he,  of  this  date,  two  days  before  entering  into  this  poftnuptial  July  19. 
eontracft,  granted  a  bond  to  the  faid  Mrs.  Katharine  Sinclair,  the  ^756. 
youngell  daughter  of  his  fecond  marriage,  for  1000  /.  Sterling, 
payable  at  the  firft  term  after  his  death,  in  full  fatisfadion  to 
her  of  her  fhare  of  the  provifion  granted  by  him  in  the  contract 
of  marriage  betwixt  him  and  his  deceafed  fpoufe,  in  favour  of 
the  daughters  of  that  marriage,  failing  heirs  male  ;  and  in  con- 
fideration  and  full  fatlsfacftion  to  her  of  her  fliare  of  the  provi- 
fion of  conqueft  of  lands,  heritages,  and  others  whatsoever, 
which  fliould  be  acquired  during  the  marriage,  granted  by  him 
in  favour  of  the  daughters  of  faid  marriage,  o'c.  And  the  year  Sep.  :8. 
following,  he  granted  a  bond  of  8000  merks  in  favour  of  the  ^"i^T- 
faid  Marjory  Sinclair,  the  eldefi:  daughter  of  his  faid  fecond  mar- 
riage, and  to  James  Sinclair  of  Harp/dale,  to  whom  fhe  was  then 
married,  in  Eonjundl  fee  and  liferent,  for  their  liferent  ufes  al^ 
lenarly,  and  to  their  children  in  fee,  payable  at  the  firft  term  of 
Whitfiinday  or  Martitimas  cifter  his  deceafe  :  By  which  bond  it  is 
declared,  That  the  faid  fum  of  8000  merks,  and  the  fum  of 
10,000  merks  formerly  paid  by  him  to  his  faid  daughter  in  name 
of  tocher, '  and  as  her  fliare  of  the  conqueft,  v^/as  granted  by  him, 
and  accepted  by  her  and  her  faid  hufband  in  full  fatisfadtion  to 
her  of  her  Ihare  of  the  provifions  granted  by  him  in  the  contract 
of  niarriage  betwixt  her  deceafed  mother  and  him,  in  favour  of 
the  daaghtiers  of  the  marriage,  failing  heirs  male,  and  in  full  fa- 
tisfadlion  to  her  of  the  provifion  of  conqueft  of  lands  and  heri- 
tages whatfoever,  which  Ihould  be  acquired  by.  him  during  the 
marriage  granted  by  him  in  favour  of  the  daughters,  failing: 
heirs  inale,  and  in  full  fatisfatfion  to  her  of  her  portion  natural, 
bairns  part  of  gear,  Ihare  of  moveables,  legltim,  or  other  pre- 
tenfions  whatfoever,  which  flie,  as  one  of  the  daughters  or  chil- 
dren of  faid  marriage,  could  in  anyways  aili,  claim,  or  pretend 
right  to  by  or  through  her  faid  mother's  deceafe,  or  his  the  faid 
David  Sinclair  s  dcztd.{'^,  excepting  his    own   good  will  allenarly,, 

anik 
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and  her  fuccefllon  to  his  cflatc,  if  the  fame  flx)ukl  fall  to  her  by 
right  of  blood,  or  any  fettlcmcnt  made  or  to  be  made  by  him. 
This  bond  was  found  in  SoiithJuns  rcpofitory  after  his  death. 

SouTHDi'N  died  in  the  year  1760,  and  left  iflue  by  Lady  Ja- 
net Sinclair,  his  firft  wife,  the  refpondent  Daind  Threipland-Stnclair, 
the  only  fon  of  Mrs.  J^inct  Sinclair,  SotilhJun's  daughter  of  that 
marriage  ;  the  laid  Marjory  and  Katharine  Smciairs,  daughters  of 
his  fecond  marriage,  and  Margaret  Sinclair,  the  only  child  of  his 
third  marriage,  who  alfo  has  a  provifion  of  1 000  /.  Sterling. 

Thf.  faid  Marjory  Sinclair  died,  leaving  ifTuc  by  her  fecond  huf- 
band  "Jawes  Sinclair  of  Harp/dale,  George- Marjory  Sinclair  their 
only  fon,  and  the  petitioners,  Henrietta,  Janet^  Emilia  and  Mar- 
garet Sinclairs. 

The  faid  Marjory  and  Katharine  Sinclairs  were  fcrvcd  heirs  of 
conqucft  and  provifion  in  fpecial  :o  Smtbdun  their  father  in  cer- 
tain lands  acquired  by  him  during  the  iubfitlcacc  of  his  mar- 
riage with  their  mother  ;  and  the  forefaid  George- Marjory  Sinclair 
was  fcrvcd  heir  of  line  and  provifion  to  his  mother  Marjory. 

Mr.  SiNCLAin  of  Harp/dale,  as  tutor  and  adminiib'ator  in 
law  to  his  fon  Geo) ge- Marjory,  and  the  laid  Mrs.  Katharine  Sin- 
clair purpofing  to  claim  the  lands  and  other  fubjct^s  acquired  by 
Southdun  during  his  fecond  marriage,  and  to  reinuliate  the  fpe- 
cial provifions  made  for  them  ;  and  being  advlfed  that  this  could 
be  more  properly  done  in  the  name  of  a  truflec,  they,  by  their 
M.iy  16.  aflignation  and  difpofition  of  this  date,  upon  a  recital  of  the 
'766.  fliid  fcrvicts,  and  that  the  rights  and  conveyances  of  the  fevcral 
conqucd  fulijecls  having  been  taken  to  the  faid  Dai'id  Sinclair 
and  his  heirs  and  aflignics  whatfocvcr,  it  became  ncceirary  to 
liavc  the  right  and  title  to  the  fame  veiled  in  a  trullcc  for  their 
bch<inf :  Therefore  they  "  alligncd  and  difpoiicd  to  'Jfanns  Sinclair 
"  of  Duran,  and  his  aiTignies,  all  right  which  thcv  hail  in  virtue 
"  of  the  fontraO  of  marriage  before  recited,  to  the  lurimblc  fub- 
*'  jcCls  whirh  were  coiKiued  and  accjuired  by  the  laid  David  Sinclair 
"  oi  Southdun,  during  the  fureliiid  marriage,  and  that  in  trull  lor 
"  their  behoof,  for  the  purjiofe  allenarly  of  obtaining  decreets  of 
"  conUitulion  and  adjudication  in  implement  of  the  find  contraifl 
"  acainfl  them  antl  tiic  other  heirs  of  line  of  the  laid  David  Sinclair 
^,  ■  •'  of 
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"  of  Sottthdtm :   And  fvirther,  for  that  purpofe,    and   alfo  for  the 

"  purpofe  of  fuing  the  faid  heirs  of  Hne,  and  the  other  heirs   and 

"  reprefentatives  of  the  laid    David  Sinclair,    not    only  for  pay- 

"  ment  of  the  faid  10,000  nierks,  and    intereft  thereof,   but  alfo 

"  for  relief  of  the  faid  debts  due  by  him,  in  manner  forefaid  ;  they 

"  thereby  made  and  conftitute  the  faid  James  Sinclair  their  lawful 

"  ceffioner  and  affigney  alio  in  truft,  in  and  to  the  forefaid  prin- 
"  cipai  fum  of  10,000  merks  provided  by  the  faid  David  Sinclair 

"  to  the  children  of  his  fecond  marriage,  by  the  contradl  of  mar- 

"  riage  before  recited,  penalties  ftipulated  therefore,  and  intereft 

"  of  the  faid  principal   from   and  fince  the  term   of  Whiifiinday 

"  1760,  being  the  firft  term  after  the  deceafe  of  the  faid  David 

"  Sinclair,  and  in  time  coming  while    payment ;     and  in  and  to 

'*  the  faid  contradl  of  marriage  itfelf,  haill  heads,  tenor,  and  con- 

"  tents  thereof ;  and  the  fpecial  and  general  fervices  before  men- 

"  tioned,  with  all  that  further  has   followed,  or   may  be  compe- 

"  tent  to  follow  on  the  fame  ;    and  all  a6lion,  inftance  and  exe- 

"  cution  competent   thereupon ;    with  power   to  the  faid  Japies 
"Sinclair  to  call    and  purfue  for  implement  of  the  provilion  of 

"  conqueft,    and    others    contained    in  the    forefaid   contrad    of 

"  marriage,  to  which  they   had   right,    in  manner  forefaid  :     As 

"  alfo,      for     payment     of  the    forefaid      principal     fum     and 

"  annualrents  thereof,   and  for  relief  of  the  debts  which  were 

"  due  and  refting  by  the  faid  David   Sinclair  of  Soutbdtin  at  his 

"  death,  decreets  of  conftitution  and  adjudication,  declarator,  and 

"  others  thereupon  to  recover,  and  the  fame  to   all  due  and  law- 

"  ful  execution  caufe  be  put ;  and,  in  general,  for  that  purpofe,  to 

"  do  every  thing  concerning  the  premifFes  which  they,  or  either 

"  of  them,  might  do  themfelves." 

The  faid  James  Sinclair  of  Diiran,  as  having  right  by  this  dif* 
pofition  and   affignation  to  the  fubjedls  therein  contained,  having 
brought  an  adlion  againft  the  whole  defcendents  of  the  faid  Da- 
vid Sinclair  of  Southdim,  as    reprefenting  him,  upon  one    or  other 
of  the  patlive  titles,  concluding  to  have  it  "  found  and  declared, 
that    the  fubjedls   particularly  mentioned  in  the  libel  to  have 
been  conqueft  and  acquired  by  the  faid  David  Sinclair,  during 
his  fecond  marriage,  and  to  which  the  purfuer  then  had  right, 
"  were  not  liable  for  any   of  the  debts  fpecially  mentioned  in  the 
*'  libel,  or  other  debts  which  were  contraded  by  the  faid  David 

B  ''  Sinclair, 


"  Sinclair,  and  refting  by  lilm  at  his  death  :    That  the  cletencTcrs 

"  ought  to  be  ordained  to  free  and  relieve  the  purliicr,  and  the 

"  conqueft  fubjecls   particularly  therein    mentioned  of  all  the:c 

"  debts  ;    alfo  to  make  payment    to   him  of  the  foreiaid  lutn  of 

"  10,000  merks,  with  intcrcll  and  penalty." 

It  was  pled  ior  Dai>iJ  ThreiplanJ-Sinchiir  of  SouthJuu,  oi\c  of 
the  defenders  in  this  procefs,  "  That  the  obligation  contains;  111 
Southdiin's  fecond  conti-adl  of  marriage,  was  cffeclually  C  !"- 
charged  by  Mrs.  Marjory  Sinclair  the  eldell  daughter  of  ih.x 
marriage,  having  accepted,  in  her  contract  of  marriage  wiili 
Mr.  Dunbar,  a  provifion  of  10,000  merks  in  name  of  tocher, 
and  as  her  fliare  of  the  conqueft  ;  and  by  the  additional  bond 
of  provifion  above  mentioned  of  8000  merks,  executed  by 
S'juthJun  upon  the  28th  day  of  Sdptdtubcr  JJSlf  ""^  favours  of 
her  r.nd  HarpfJjle,  her  fecond  hultand,  and  children  ;  and  by 
the  bond  of  provifion  of  1000/.  .bVt/7/;y  granted  hy  South Jun 
upon  the  19th  of  Ju/y  1756  in  favours  of  Mrs.  Katharine  Sin- 
clair his  other  daughter  of  that  marriage." 

To  which  the  purfuer  anfwercd,  "  Tliat  the  io,oco  merks  paid 
in  name  of  tocher  with  Mrs.  Marjory  Sine 'air,  couhl  not  operace 
a  difcharge  of  her  claim  of  conqueft,  as  the  tocher  was  not 
paid  to  hcrfelf,  but  to  her  hulband's  father:  Neither  did  the 
contradl  of  marriage  bear  a  difcharge  of  the  claim  of  conqueft, 
wl;ich  it  cannot  be  thought  was  intended  to  be  granted  for  lb 
fmall  a  confidcration,  which  was  further  evident  from  the  ad- 
ditional provifion  of  8000  merks ;  and  that  the  bond  of  icoo  /. 
Sterling,  in  favours  of  Mrs.  Katharine  Sinclair^  was  never  ac- 
cepted of  by  her."     The   Lord    Auchinkck,   Ordinary   in    the 

caufe,  upon  the  i  ith  oi February  tyfty,  pronounced  the  following 

interlocutor,  upon  full  minutes  of  debate. 

"  The  Lord  Ordinary  having  confidcrcd  the  debate,  with  the 
"  fevcral  writings  therein  referred  to,  finds,  that  i'^irs.  Marjory 
•'  ami  Katharine  Sine/air,  the  purfucr's  cctlents,  having  been  the 
"  only  chiUlren  of  the  marriage  between  David  Sinclair  ol'  Sou th- 
**  Jun  and  Mrs.  Ma'jory  Dunbar,  were  intitlcd  to  lull  implement 
"  of  the  provilions  to  the  cliildrcn  of  that  marriage,  in  terms  of 
"  the  marriage  articles  between  their  parents,  viz.  10,000  merks, 
•*  and  the  whole  that  Ihould  be  conqueft  during  the   marriage, 

"  the 
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"  the  conqueft  being  declared  to  be  what  Southdiin  fliould  have 
"  at  the  diffolution  of  it,  over  and  above  the  land  eftate  he  was 
"  then  pofleiTed  of;  and  after  payment  of  all  debts  he  was  then 
*'  awing,  or  ihould  be  owing  at  the  dilTolution  of  the  marriage  ; 
"  but  Imd.-,  that  neither  of  thefe  daughters  was  intitled  to  the 
^'  aforefaid  proviiion,  in  refpecl  the  father,  by  the  conception  of 
*•  the  contradl,  had  the  power  of  divifion  ;  and  therefore  fii  ds', 
'■  that  though  in  his  daughter  Marjory's,  contract  of  marriage,  he 
"  fettled  10,000  merks  upon  her  as  her  Jljare  of  the  covquejiy 
*'  ivhich  ivas  effeBual  to  cut  out  Marjory  and  her  heirs,  tvho  be" 
"  hoved  to  reji  fatisjied  ivitb  the  dnnjion  he  made,  he  ftill  continued 
"  bound  to  make  good  the  provifions  to  the  other  heir  of  the 
•'  marriage,  Mrs.  Katharine,  fo  far  as  Mrs.  Marjory's  fliare  had 
"  not  exhaufled  them  :  And  before'  anfwer  to  the  queftion,  How 
"  far  Mrs.  Katharine  was  cut  out  from  claiming  her  fliare  of  the 
"  provifions  ?  appoints  her  to  make  diftincil  and  pointed  anfwers 
^'  to  the  queftions  put  to  her  by  the  defender  contained  on  a  paper 
"  apart ;  and  to  fubfcribe  her  anfwers,  and  return  them  to  this 
"  procels  as  foon  as  may  be." 

Against  this  interlocutor  the  refpondent  reprefented,  and 
prayed,  that  the  Lord  Ordinary  would  find,  that  Marjory  Sinclair's 
renunciation  of  her  fhare  of  the  conqueft  muft  operate  a  dif- 
charge  of  the  one  half,  and  reftri<5l  Katharine's  ftaare  to  the  other 
half. 

The  laid  Gecrge-Marjory  Sinclair,  the  only  fonand  heir  of  the 
faid  Marjory  Sinclair,   Sonthdwis    eldeft    daughter    of  his   fecond 
marriage,  having  died   in  September    1,766,  a  reprefentatiori  was 
preferred  in  name  of  his  fifters,  the    now  petitioners,    and  their  F'^'^- 25. 
father  Harp/dale,    as  adminiftrator  in  law  for  them,   praying  the  ''   ^' 
Lord  Ordinary    "  to    vary  that   part   of  the   above   interlocutor, 
"  whereby  it  was    found,    that  Southdiin   having    fettled  in    his 
"  daughter  Alarjory's  contrail   of   marriage    r 0,000    merks  upon 
"  her   as    her  fliare    of   the   conqvieft,    which    was    effeftual     to 
"  cut   out    Marjory  and  her  heirs,  who   behoved   to   reft  fatisfied 
"  with    the  diviflon    he    made."       The    Lord     Ordmary,     upon 
the  loth  March  1767,  pronounced  the  fallowing' interlocutor  up-^'^a'"-  ^°- 
Oil  that  laft    mentioned  reprefentation  :     "  The    Lord  Ordinary  ' '   '' 
"  having  again  confidered  this  reprefentation,  with  the  anfwers, 
'*  adheres  to   the  former  interlocutor,   &x\d  refufcs  the  dcfire  of 

'*  the- 
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•      "     An^    of  the   lame  date,   after  a  conde- 
-  the  reprefentation.    „  ^nd   ot   the  ^^^^    A',,/..r,«. 

fcendence  had  been  ^'l^'-^";'  f  J^^  *'^'  and  after  (Ik  had  made 
5,m/.z;-was  del.red  to  ^°"*'-'''; '^[, ^^^^^^^^  inrerlocutor  upon 

anfwers   thereto,   r"""'^":^^"^  '^V  o°  °;/o  Mr.  T^^  re- 

^n^-s  made  ^^>-r^;a^^'h::- .g  reann/ the    con- 
nrefentation  :         I  nc    i^o  a  /     i)^^;^  Tbreipland   and  his 

K  fKleration    of  the  repreicntat.on   for  i^^^^^        ^^^/;     ^^^^^^^^^  ^^ 

*.  admininrator  inlaw,    ^f  ^^\7[f j-,,f,  the  fums  advanced 
"  the  former  interlocutor,    o    ar  /;^,;,,„,„,  tVom  claiming 

.'  to  Mrs.  Marjory  do  not  P'^'-l^^'  ^^^  -^^'V^,  eonquert.  in  fo  far  as 
..  cffcaual  i-P»'-'"r'r  f, .^h  f  Imln.  confldered  the  conde- 
..  not  implemented:  And  f^  f ^;^;/^  ,!  °A-,,/..n,,.  Snularrs  an- 
..  fcendence  for  the  ^ctend  .  a>^  M:^.  confidered,  that  it  is  an 
'■  fwers  ;  and  ^^o'^V:"'"?  '  iV«.  W^^^^  at  the  ihne  of  the  al- 
..  agreed  facl,  that  Mrs.  ^f  ^■'.'" '«^.^'"/J^,|V  with  her  father,  that 
.  lel^ed  tranfaaion.  --.  -'j;S^i^,tl^,ng  her  claim  on  her 
««  there  is  no  deed  under  her  hand  re  b    ^^^^  ^^^,^^  ,,^^^ 

»  mothers  contract  f»^,^'-"^^^^''VnV claim  upon  this  bond. 
..  after  her  f^^l--^'^^'^^^;- ;:"  .  e  '  da  n.  upon  it,  finds,  that 
«  or  even  in  her  father  s  hfc  mad    any  c  ^J^^  ^^^^^  ^^^^  ^^^.^^^^ 

..  n.e  is  not  bound    to  accept  o     1^=^    J'^  ^^  '  ^^   •„,  ,erms  of  her 
"  and  the  purfuer's  ^^^  her  r,ght  ^o  5^  <=    °:  ^^^    ;,„,,i„s  effeaual." 
"  father  and   mother's  ,^-Y'-"lu/,     i  o    tl^^^^ 
To  which  interlocutor,  his  LoidUup,  upon  ^ 

your  Lonimips,  )°;;;;j^  \"  iv,,:  rS,W,,,.:on  the  4.1.  «- 
petition,  ""'' »"'T  ,  ;  w      /^-     wnm's  .icccntance  of  the  bs.id 

"  of  prov.hon  g'-^""=f  °  '""JJ  ,hc  lUul  hond.  neither  >s  Ihc 
"  ■'"'  "r  "  ,"l  0"e  fan  e  T  l.faaion  of  her  dain,  to  co„- 
..  ohhsed  to  1"''"'}^  'Xre  to  the  Lord  Crdinarj's  ."te.locu- 
•■  cjuert  ;  and  .n  fo  f"  »''' ' ,       f„|,  ,,„  aef.re  of  this  pet.t.on  : 

: ;;-  ^::!rl.rt-r;t,;oLr.po,n.,nth.  pct,t,o.^. 

;;  Ta  rZ/l^Em-'o  .'.'.other, ha,.-.    appo.nt  part,.,  to 
"  give  in  memo. iaU  thercoa  l»m  n,.k.  cc.  ^^ 
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In  obedience  to  this  lafl  appointment,  memorials  were  given  in 
hinc  inde,  ana  the  caafe  heard  in  prefence,  in  confequence  of  an 
after  appointment  of  your  Lordihips. 

Upon  the  ^6xh.  of  July  ];ift,  your  Lord (liips  pronounced  the 
following  interlocutor :  "  The  Lords  having  advifed  the  memo- 
"  rials  given  in  bine  inJe,  and  having  heard  parties  procurators 
"  in  their  own  prefence,  find,  That  the  words  of  Mrs  Marjory 
.'*  Sinclair's  contradl  of  marriage  in  1748  import  a  renunciation 
"  and  diicharge  of  the  half  of  the  conqueft  provided  to  her  by 
"  her  father's  contra(5l  of  marriage  in  1722,  and  confequently 
"  mull  reftridl  her  fitter  Katharine  s,  fhare  of  faid  conqueft  to  the 
"  other  half;  and  therefore,  prefer  the  heirs  of  line  of  Southdim 
"  to  that  lliare  of  the  conqueft  now  in  queftion,  which  would 
"  have  fallen  to  Marjory,  if  fhe  had  not  been  excluded  by  her  con' 
"  trad  of  marriage,  and  decern." 

Mr.  Threi  PL  AND,  and  his  father,  as  his  adminiftrator  in 
law,  having,  upon  their  part,  brought  an  ad:ion  againfi  the  chil- 
dren of  the  faid  Mrs.  Marjory  Sinclair,  and  againfi  Mrs.  Katha- 
rine Sinclair,  libelling  upon  Mr.  Threiplanif^  right  to  certain  lands, 
in  virtue  of  a  contra(fi:  of  marriage  entered  into  betwixt  Southdim 
his  grandfather,  and  Lady  Jatiet  Sinclair,  dated  the  28th  day  of 
January  iyi6,  and  likeways  upon  a  deed  of  entail  executed  by 
Southdun  upon  the  9th  of  May  1747  ;  and  fubfuming,  "  That  by 
"  decreet  of  the  court  of  feilion,  dated  the  9th  oi November  1763, 
"  it  had  been  found,  that  die  purfuer  had  a  right  to  fucceed  to 
"  the  lands  of  Southdun,  and  others  contained  in  the  deed  17  i<^, 
"  as  the  heir  of  proviiion  to  his  grandfather,  as  unlimited  fiar 
"  thereof,  and  to  other  lands  contained  in  the  tailzie  1747,  as 
"  heir  of  tailzie  and  provifion  to  him  ;  and  alfo  libelling  upon 
•"  Southdun  s  contradl  of  marriage  with  his  fecond  wife,  providing 
"  the  conqueft  in-  manner  therein  and  above  mentioned  ;  in  vir- 
"  tue  of  which  contradl  of  marriage,  the  now  deceafl  Marjory, 
•'  and  the  faid  Katharine  Sinclairs  were  ferved  heirs  of  provifion 
"  in  fpecial  to  their  father,  in  certain  lands  faid  to  have  been 
."  conqueft  by  hitn  during  that  marriage:  That  the  faid  Miarjory 
"  Sinclair,  and  James  Sinclair  of  Harpjdak  her  hufband,  had  hke- 
"  ways  been  confirmed  executorij  to  the  faid  David  Sinclair  of 
"  Southdun,  and,  as  fuch,  had  intromitted  with  his  executry : 
"  That  the  faid  Marjory  Sinclair  was  excluded  from  her  ihare  of 
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*'  the  conqucft  by  the  contrail  of  marriage  above  mentioned,  en- 
"  tcrcd  into  betwixt  her  and  her  firll  hulband,  and  by  the  addi- 
"  tional  bond  of  provifioii  afterwards  granted  by  her  father  to 
"  her  and  her  fecond  huiband,  and  their  children  :  Tliat  the  (aid 
*'  Katharine  SincLiir  was  hkeways  excluded  from  her  fliare  of  the 
"  conquell  by  the  above  mentioned  provifion  of  looo/.  Sterling 
"  granted  to  her."  And  concllding  againft  the  defenders, 
"  That  as  it  th.cnce  appeared  they  had  made  vip  an  erroneous  title 
"  to  the  fubjects  faid  to  have  been  conqucfl  by  the  deccaft  South- 
"  Jun  during  his  fecond  marriage,  they  Ihould  exhibit  the  fervice 
"  as  his  heirs  of  conqued,  and  the  retour  thereof,  with  the  prc- 
"  ccpt  and  infeftment  to!lo-.ving  thereon,  in  order  to  be  reduced  ; 
"  as  titles  to  the  conquert:  fubjecls  which  were  taken  by  South.lun 
*'  to  himfelf  and  his  heirs  whatfoever,  could  only  be  made  up 
"  by  his  heirs  of  line,  however  the  iflue  of  the  fecond  marriage 
"  might  be  creditors  in  virtue  oi  that  claufe  of  conqueft  :  And 
"  likeways  concluding.  That  it  lliould  be  declared,  that  that  pro- 
"  vifion  of  conquelt  was  effectually  dilcharged  by  the  fevcral 
"  deeds  above  mentioned  ;  at  any  rate,  that  the  heir  fuccceding 
"  in  the  conqucfl  fubje(fls,  and  the  other  heirs  of  SouthJun,  fliould 
"  be  found  liable  to  pay  the  debts  due  by  him  to  the  extent  of 
"  the  estate  they  fucccedcti  to,  and  to  free  and  relieve  the  purfuer, 
"  and  the  fubjccls  he  was  intitlcd  to  in  virtue  of  the  contraifl  of 
"  marriage  I7i<'>,  and  deed  of  entail  1747  above  mentioned;  and 
"  that  the  executors  Ihould  account  for  then'  introraiffions." 

Th  I  K  F.  was  no  farther  procedure  had  in  this  proccfs,  than  that 
upon  the  purfucr's  craving  certification,  unlefs  the  defenders 
would  take  a  day  to  fatisfy  the  produclion,  it  was  objected  by 
them,  that  the  purfuer  had  no  title  in  his  pcrfon  to  infill  in  that 
acflion,  as  he  had  not  made  up  any  title  to  the  fuhjccl  in  (lucllion, 
as  heir  of  line  to  his  grandfather:  Wlicrcu|ion  the  Lord  AuchntUck 
Ordinary,  upon  the  28th  of  Noi<rtul<er  1766,  "  Having  conlider- 
"  cd  what  was  then  fct  forth,  fullaincd  the  purfuer's  title  to  infift 
"  in  that  a(flion  as  to  one  third  of  the  fuh)i\ls  in  dif|iutc  ;  and, 
"  in  rcfpcifl  the  defenders  declined  to  take  a  day,  granted  certifi- 
"  cation  againd  them  for  not  fati.sfynig  the  produiffion  of  the 
"  writs  called  for,  reduced  thcfc  writs  fur  not  production  thereof, 
*'  and  decerned  and  declared." 

Against 
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■  Against  this  judgment  a  reprefentation  having  been  offered 
in  name  of  the  faid  Mrs.  Katharine  Sinclair,  and  of  Henrietta,  E~ 
milia,  Janet,  and  Margaret  Sinciairs,  the  prefent  petitioners,  and 
"Jatnes  Sinclair  of  Harp/dale,  their  father  and  adminiftraror  in  law, 
the  Lord  Ordinary,  upon  the  5th  of  December  1766,  "  Having 
confidered  that  reprefentation,  and  that  the  reprefenters  admit, 
that  the  purfuer  is  the  only  fon  of  Mrs.  Janet  Sinclair,  daughter 
to  Da'uid  Sinclair  of  Southdun,  and  one  of  the  heirs-portioners 
to  the  faid  David  Sinclair,  father  to  one  of  the  reprelenters,  and 
grandfather  to  the  other  reprefenters,  and  that  a  fervice  gives 
no  title  to  the  predeceffor's  eftate,  and  is  only  neceffary  to  veri- 
fy the  propinquity,  retufes  the  deiire  of  the  reprefentation,  and 
adheres  to  the  former  interlocutor." 

At  an  after  calling  of  the  caufe,  when  the  defenders,  now  the 
petitioners,  "  craved  they  might  be  reponed  againfl  the  certifica- 
tion formerly  pronounced,  as  they  were  willing  to  fatisfy  the 
production  ;  but  as  that  procefs  had  a  connedtion  with  the  for- 
mer procefs  depending  before  the  fame  Ordinary,  in  which  the 
writs  called  for  were  produced,  craved  the  Lord  Ordinary  ivould 
remit  that  procefs  to  the  former,  and  make  great  avifandum  iJL'ith 
the  zurits  therein  produced,"  his  Lordlhip,  upon  the  i  6ch  of  De- 
ce?nber  1766,  of  confent  of  parties,  "  reponed  the  defenders  a- 
gainft  the  certification  already  pronounced,  and  remitted  that 
procefs  to  the  faid  former  procefs  depending  betwixt  the  parties 
before  the  Lord  Ordinary  ;  and,  in  refpecSt  the  writs  called  for 
are  produced  in  the  faid  procefs,  made  great  avijandiwi  with 
thefe,  and  with  the  reafons  of  redudion." 

Ag  a  INST  the  above  recited  judgments,  in  fo  far  as  it  has  been 
thereby  found,  that  the  words  of  Mrs.  Marjory  Sinclair's  contradt 
of  marriage  in  the  year  1748,  import  a  renunciation  and  dif- 
charge  of  the  (hare  of  the  conqueft  provided  to  her  by  her  fa- 
ther's contradl  of  marriage  in  the  year  1722,  the  petitioners  have 
thought  fit  to  reclaim  ;  and  they  endeavour,  in  the  f)f  place,  to 
remove  an  objection  that  appears  at  firft  view  to  ly  againfl  that 
application,  namely.  That  the  Lord  Ordinary's  judgments  upon 
this  point  have  long  ago  become  final,  as  the  tirll:  interlocutor 
was  pronounced  upon  the  nth  of  February  1767,  and  the  Lift 
upon  the  loth  of  March  that  year.     And  they  fay, 

That 
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"  That  no  further  procedure  has  beeia  m  the  proccfs  of  rc- 
"  ductioii  at  Mr.  Thtciptand's  inllance,  after  great  avijlindntii  was 
"  made  with  the  writs  produced :  That  in  the  other  procers  at 
"  the  inflance  of  Mr.  SiticUiir  of  Dunm,  as  trulltc  for  Mrs.  Aj- 
"  tharine  SirscLiir,  and  for  George- Mat jory  Smclair,  the  only  Ion 
"  of  .Mrs.  Mdfjory  Smdair,  he  having  died  before  any  judgment 
"  was  given  therein,  what  followed  afterwards,  cannot  alil-cl  the 
*'  petitioners  now  in  the  right  of  him:  That  Dutans.  proccls  was 
"  not  properly  an  aclion  for  Icttling  the  quclfion  betwixt  Mrs. 
"  Kathai2i:e  Sinclair  and  the  petitioners,  concerning  Mrs.  Mar- 
"  jory's  being  excluded  from  any  ihare  of  the  conquell,  and  was 
"  only  intended  for  fettling  the  queltion,  concerning  the  relief 
"  of  debts  amongll:  the  fcveval  heirs  oi  South Jun:  That  when  the 
"  Lord  Ordinary  pronounced  this  firll  interlocutor,  which  procecd- 
"  cdupon  a  debate,  wherein  Duran  was  the  only  purfuer,  and  Mr. 
"  77jr^:/>A)«i  the  only  defender;  and  though  the  petitioners  of- 
"  fered  a  reprefcntation  complaining  of  that  interlocutor,  they 
"  did  not  enter  into  the  merits  of  the  quedion,  but  only  there- 
"  in  fct  furth,  that  it  was  unneceirary  to  determine  it:  That  the 
"  Lord  Ordinary  himfelf  fecms  to  have  avoided  the  determining 
"  this  queftion,  as  his  firft  interlocutor  appears  to  be  only  hypo- 
"  thetical,  and  the  fecond  only  to  adhere  to  the  former,  in  fo  far 
"  as  it  v/as  thereby  found,  that  the  fums  atlvanced  to  Mrs.  Mar- 
"  jory  were  not  fufficient  to  cut  out  Mrs.  Kuthannc ;  and  that,  at 
"  any  rate,  the  petitioners  arc  minors,  and  therefore  cannot  be 
"  concluded  before  tht-y  be  fully  heard. 

And,  in  the  T^f 07/^  place,  Upon  the  fuppofal  of  the  compe- 
tency of  that  application,  they  endeavour  to  maintain,  iy7,  "  'i  h:it 
"  S'jUthcl:iH  had  no  power  to  exclude  his  daughter  Mrs.  Marjory 
"  from  her  Ihare  of  the  conquell;"  by  which  it  is  prefumeJ, 
they  mean  he  Iiad  no  power  to  exclude  her,  without  exerting  his 
right  of  divifion,  in  the  prccife  form  exprelled  in  the  contradl  of 
marriage. 

2-y/r,  "  That  he  did  not  Intend  to  exclude  her,  which  they 
infer  from  thcle  circumfl'anccs,  that  the  io,coo  merles  was  not 
given  her,  merely  as  her  Hiarc  of  the  conqueft,  but  likcways 
in  aan\c  of  tocher;  lb  that  it  cannot  be  thought  Southiiini  in- 
tended to  make  apy  purchalb  from  his  daughter:  Tbat  Marjo- 
ry does  not  exprclly  grant  any  dil'chargc  of  that  claim,  which, 

"  there- 
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"  therefore,  not  being- exprefly  renounced,  muft  be  underflood  to 

"  be  referved  as  in  the  cafe  of  the  legitim,  agreeable  to  many  deci- 

"  fions  of  your  LordQiips,  quoted  by  the  petitioners ;  that   as   in 

"  all  marriage  contracfls,  where  it  is  intended  a  daughter  fhould 

*'  have  no  further  claim  upon  her  father,  flie  difcharges  him,  or 

"  accepts  of  her  portion  in  full,  the  omiffion   of  fuch    words,  in 

"  this  cafe,  roufi:  have  had  a  meaning,  and  thele  words    muff   be 

"  underrtood  to  have  been   omitted   ex  propofito,    that  Mrs.  Mar- 

"  jory  might  not  be  excluded   fronv  claims   otherways   competent 

"  to  her:  That  when   this    marriage   contradl   was   entered   into, 

"  Southdun's  fecond  wife  being  then  alive,  what  the  extent  of  the 

*'  conqueft  would  be,  could  not  appear ;  fo  that  it  cannot  be  fup- 

"  pofed  a  difcharge  of  that  claim,  which  might  be  very  confide- 

"  ralile,  was  intended  for  fo  fmall  a  fum:  That  from  the  additio- 

"  nal  bond  of  proviiion   granted   in   the  year    1757,  it   appears, 

"  that  Sotiihchin  did  not  underftand  he  had  got  any  fuch  difcharge: 

"  That  it  appears   from  Mrs.  Marjory  Sinclair  s   contradl   of  mar- 

"  riage,  that  the  only   provifion   flie  accepted   of,  were   thofe   in 

"  which  Su-  Patrick  Dunbar  and  his  fon  became  bound  to  her,  her 

"  father  being  no  party  with  whom  Ihe  treated. 

And,  2>dly,  "  That  fuppofing  Southdim  to  have  intended,  by 
"  this  contra 61  of  marriage,  to  have  excluded  his  daughter  from 
"  any  intereft  in  the  conquefl,  that  contrac!^;  cannot  have  this 
"  eiFe(51,  in  regard  it  muft  be  confidered  as  the  aft  of  Southdun, 
"  in  order  to  difappoint  the  obligation  he  had  come  under  to  the 
"  heirs  of  his  fecond  marriage,  by  the  contra6l  of  marriage  with 
"  their  mother:  That  Mrs.  Marjory  the  daughter  muft  be  confi- 
"  dered  ro  have  accepted  of  that  provifion,  from  the  power  her 
"  father  had  over  her,  and  the  undue  influence  ufed  with  her ; 
"  and  that  tranfatftion,  therefore,  in  fo  far  as  it  fhall  appear  to  be 

unequal,    and   Mrs.   Marjory   hurt    thereby,    ought    to    be   fee 


afid 


To  which  petition  the  following  anf.vers  are  humbly  fubmit- 
ted  to  your  Lordihips  on  the  part  cf  Mr.  Threipland,  and  his  ad*- 
miniftrator  in  law. 

ly?.  With  regard  to  thd"  competency  of  the  prefent  applica- 
tion, that  is.  How  far,  at  fo  great  a  diftance  of  time,  the  petitio- 
ners can  now  be  heard  to  complain  of  the  above  mentioned  judg- 

D  Kxents 
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jnents  f'f  the  Lord  Ordinary,  pronounced  as  far  back  as  the  i  ith 
of  Fib  Uiiry,  and  loth  of  March  1767.  The  relpondents  cannot 
conceive  what  inHucnce  it  can  have  upon  that  qutlVion,  that  ia 
the  above  mentioned  proccls  of  rcdutSlion  raifed  by  thein,  no  fur- 
ther proceduie  has  been  had,  than  that  great  iivijanuiini  has  been 
made  with  the  writs  produced.  Though  it  be  one  of  the  conclu- 
fions  of  that  hbcl,  that  the  claim  of  conquell  (houKl  be  found 
fatisficd ;  and  therefore,  that  that  qucflion  might  have  been  pro- 
perly enough  determined  in  the  courle  of  that  procefs,  yet  your 
Lordfliips  will  obferve,  that  that  libel,  as  above  recited,  contains 
il-vcral  other  conclufions,  the  chief  whereof  was,  that  the  fpecial 
fervice  of  the  daughters  of  SouthJiins  fccond  marriage,  in  the 
fubjecls  faid  to  be  conquell  by  him  during  the  fubfifteuce  there- 
of, with  the  infeftmcnt  following  thereon,  ihould  be  let  afuie  as 
erroneous,  in  regard  the  clauie  of  conquell  could  only  create  a 
debt  upon  the  heirs  of  line,  the  rights  to  the  fubjecls  themfelves 
having  been  taken  to  SjiitbJun,  and  his  heir  whatloever,  but  could 
never  give  the  illue  of  that  marriage  a  right  to  eflablilh  the  pro- 
perty of  thcfe  fubiecl.s  in  thcmfclves:  How,  then,  can  it  happen, 
tliat  the  rcfpondcnt's  not  iiifilting  upon  having  that  quelUon  de- 
termined in  the  other  procefs,  agreeable  to  one  of  the  many  con- 
clufions of  that  libel,  can  atfecl  the  determination  of  the  fame 
queftion  in  the  other  procefs,  where  it  was  equally  proper  to  de- 
termine it,  docs  not  occur  to  the  refpondents. 

And  fuch  was  the  opinion  of  the  petitioners,  and  Diirnn 
Minutes,  their  truflce,  as  appears  from  the  minutes  in  this  procefs, 
I'.  8.  where  they  pleaded,  "  I  hat  as  DainJ  ThrciplaUil  has  brought  a 
*'  counter-procefs,  at  his  inllancc,  againlf  Marjory  and  Katharine 
'•  Sinclair s,  the  children  of  SouthJuns  lecond  maniage,  or  the  pur- 
•'  luer  now  in  their  place;  which  proceis  is  now  remitted  to  this 
"  procefs,  for  having  it  found  and  declared,  that  they  had  lo(f, 
"  renounced,  or  difcharged  their  right  to  the  fubjeds  conquell 
"  and  accjuired  during  the  (binding  of  that  marriage:  'Jhe  Lord 
"  Ordinary  would  obferve,  1  hat  the  fame  reafons  ivhich  intitlcJ 
"  the  purjuets  to  decreet,  in  tenns  of  his  o^un  libtl,  for  payment  and 
"  rclirf  of  the  debts,  did  equally  intitle  him  to  an  abjolvitor  from  the 
"  countcr-dec'.arator  purfued  at  the  mftance  of  David  Thrcipland." 
And  a  little  after  they  add,  "  The  purhicr  apprehends,  that  the 
"  claim  which  Marjory  and  Uathann:  Siiiclaiis  had  to  the  provifi- 

"  ons 
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"  ons  in  their  mother's  marriage  contrad  1722,  were  ftill  cer- 
"  tain ;  and  that  the  defenders  Jail  to  be  ajfoilzled  from  the  declava" 
"  tor  purfued  at  the  injlance  of  Mr.  Threipland." 

Neither  does  it  occur  to  the  refpondents,  how  the  death  of 
George-Marjory  Sinclair,  who  is  faid  to  have  died  before  any  judg- 
ment was  given  upon  the  prefent  queftion,  can  have  any  influence 
upon  the  after  procedure  in  this  caufe.  If  Mrs.  Marjory  Sinclair 
had  any  interefl:  in  this  conqueft,  it  was  eftabUilied  in  her  only 
fon  George-Marjory  Sinclair,  as  heir  of  line  and  provifion  ferved 
and  retoured  to  her.  Tiiat  right  was  conveyed  by  his  father  and 
adminirtrator  in  law,  to  Mr.  Sinclair  of  Diiran,  for  certain  purpo- 
les,  particularly,  with  power  to  him  to  purfue  for  implement  of 
the  provifion  of  conqueft,  to  obtain  decreets  of  conftitution  and 
adjudication,  in  implement  of  that  contrad  of  marriage,  againft 
the  heirs  of  line  of  Southdun ;  and,  in  general,  to  do  every  thing 
concerning  thefe  matters,  which  the  granters  of  that  difpofition 
themfelves  might  do. 

Mr.  Sinclair  of  Duran,  in  virtue  of  this  difpofition,  accor- 
dingly brought  a  procefs  for  thefe  purpofes.  In  the  refpondent's 
apprehenfion,  his  right  to  carry  on  that  procefs,  in  fo  far  as  con- 
cerned George- Marjory  Sinclair,  the  only  fon  of  his  mother,  who 
had  her  right  eftablilhed  in  him  by  fervice,  was  not  of  fuch  a  na- 
ture as  to  expire  like  a  proper  mandate,  by  the  death  of  the  man- 
dant,  but  continues  at  this  day ;  fo  that  the  refpondents,  who 
are  called  as  defenders  in  that  procefs,  muft  confider  him  as  ftill 
the  proper  purfuer  therein,  and  the  party  with  whom  the  judi- 
cial contrad  fubfifts  with  the  defenders  in  this  procefs,  by  virtue 
of  the  litigation  that  has  been  had  therein. 

Mr.  Sinclair  of  Diirans  procefs,  as  it  exprefly  concludes, 
that  the  fubjeds  faid  to  be  conqueft  during  Southduns  fecond 
marriage  Ihould  be  found  not  fubjed  to  any  of  the  debts  parti- 
cularly exprefled  in  the  libel,  or  to  any  other  debts  which  were 
contraded  by  him,  and  that  the  defenders  fliould  be  decerned  to 
relieve  him  thereof,  feems  to  have  been  undoubtedly  competent 
for  having  the  prefent  queftion  determined  therein.  All  the  de- 
fenders, and  particularly  the  refpondents  are  called,  to  have  it 
found  and  declared,  that  the  conqueft  fubjeds  belong  to  the  pur- 
fuer, in  the  right  of  Marjory  and  Katharine  Stnclairs,  free  of  cer- 
tain 


[  '6  ] 

tain  debts  wlilch  the  defenders  ftand  bound  to  pny.  In  this  pro-' 
ccfs,  nothing  was  more  natural  thnn  tor  the  reipondents  to  plead,' 
that  this  claim  of  conqueil  is  cxtinguiflicd  by  the  fcveral  deeds' 
executed  by  ScutbJun  in  favours  of  his  two  daughters.  The  Lord 
Ordinary  has  by  different  interlocutors  found  io,  v.ith  regard  to 
Miirjory's  intereft.  Thefe  interlocutors  from  the  loth  of  March 
1767,  down  to  the  prefent  application,  have  been  acquiefced  in,  fo 
that  it  does  not  appear  how  by  the  forms  of  court  they  can  now 
be  reviewed,  as  the  qucition  feems  to  have  been  determined  m 
a  proctfs  extremely  competent  for  that   purpofe. 

The  refpondents   can  fee  as  little  ground  for  the  competency 
of  this   application,  on   account  of  their  having  only  appeared  as 
defenders  in   that   procefs  ;  and   that  Z)z/r^w  was  the  only  purfuer, 
finceanyone  of  more  defenders  is  intitled,  fo  far  as  concerns  him- 
fclf,   to  plead  every  proper  defence  ;  and  that  Durnji  was  the  only 
proper   purfucr   in  that  action,  after  the  above  mentioned  difpofi- 
tion    and   afhgnation    granted    to  him.     At  ihe  fame  time  the  re- 
fpondents   mufl   obferve,  that  the  petitioners  plainly  made  thcm- 
felvcs   parties   to   this  procefs,  by  the  repreicntation  cfFcred  to  the 
,  76*,^^' Ix)rd  Ordinary  complaining  of  his  interlocutor  above  mentioned, 
dated  the  nth  oi February  1767;  in  which  repreicntation,  though 
it  is  chiefly  infifted  on,  that  it  was  improper  to  determine  the  que- 
llion   concerning  Mrs.  Maijory  Sinclair's  intcrcd  in  that  conqucff, 
till  it    was  determined  what  the  conlequencc  of  her  being  exclud- 
ed would    be   with  rclpedl  to  Mrs.   Katharine,  yet  the  reprefentcrs 
cxprcHy    pray,  "    to  alter  or   vary   that  interlocutor  in  the  part 
"  thereof    recited    in   that   reprcfcntation,   which   was    that    part 
"  whereby   Mrs.    Marjory   was   found  excluded,  or,  at   lead,    to 
"  fupcrf.'dc  giving   any   judgment  in  that  qucflion,  till  the  other 
"  qucdion   tonccrning  Mrs.  Katharmc'i  right  became  ripe  for  re- 
"  cciving  judgment."     1-rom   which   it   ajipears   plain  to  the  re- 
fpondents, that   by   the  Lord    Ordinary's    interlocutor    pronoun- 
ced  uj^on  the  i  cth  of  March  1767,  whereby  be  (Iniply  adhered  to 
his  former  interlocutor,  and  rcfufcd  thc'dclirc  of  that  rciirefcnta- 
tion,  that   not  only  tlic  former  interlocutor  has  now  become  fiual, 
but  that  likways  the  qucllion  dctcrmineil  I/y  the  firlV,  is  again  de- 
termined  by    the   fccond,  after  the  petitioners  had  become  jiropcr 
parties   to   the   procefs   by   the    above  uicntioncd    rcprcfcntation, 

winch 
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which  fecond  interlocutor  refufing  that  rep'refentatlon'has  likeways 
now  long  ago  become  final. 

.Th£  refpondents  cannot  perceive  any  thing  in  the  Lord  Ordi- 
nary's interlocutor  of  the  loth  of  March  1767,  that  lias  the  leaft 
tendency  to  (how,  that  he  purpofely  avoided  determining  the  pre- 
fent  queftion  :  By  that  interlocutor,  a  former  of  the  i  i  th  of  Fe- 
bruary preceeding,  wherein  ihat  queftion  was  determined,  is  Am- 
ply adhered  to,  without  any  reference  to  the  other  interlocutor  of 
the  fame  date,  which  was  pronounced  upon  advifing  a  reprefen- 
tation  for  the  refpondents,  with  anfwers  thereto  ;  and  which  de- 
termines altogether  different  points,  namely,  that  by  Mrs-  Mar- 
jory's being  excluded  from  any  intereft  in  the  conqueft,  Mrs.  Ka- 
tharine was  not  precluded  from  claiming  effectual  implement  of 
the  obligation  for  conqueft  in  fo  far  as  not  implemented  4  and 
that  file  was  not  bound  to  accept  of  the  bond  of  provifion  exe- 
<:uted  in  her  favours  by  her  father.  The  firft  part  of  which  in- 
terlocutor feems  plainly  to  fuppofe,  that  Mrs.  Marjory  herfelf  was 
precluded  from  any  intereft  in  the  conqueft  ;  neither  does  it  ap- 
pear to  the  refpondents,  how  it  can  be  maintained  that  the  Lord 
Ordinary's  interlocutor  of  the  iith  of  February  1.767  was  hypo- 
thetical, as  that  interlocutor  exprefly  bears,  "  That  the  fettleraent 
"  of  the  10,000  merks  upon  Marjory  as  her  fhare  of  the  conqueft, 
"  was  effecflual  ro  cut  out  her  and  her  heirs,  who  behoved  to  reft 
*'  fatisfied  with  the  divifion  he  had  made. 

With  refpe(5l  to  the  petitioners  being  minors,  the  refpondents 
Tvill  admit,  that  where  competent  defences  have  been  omitted  to 
be  pled  by  minors,  they  have  notwithftanding  been  heard  there- 
on, though  not  in  every  cafe :  For  the  refpondents  obferve,  that 
in  a  cafe  obferved  by  Lord  Fountainhall,  23d  January  1705',  Oakly 
againft  Tailfer,  the  Lords  refufed  to  repone  a  minor  againft  a  de- 
creet in  faro,  though  his  procurator  had  omitted  to  propone  this 
de  ence,  that  the  ground  of  the  claim  ivas  a  mijji'ue  letter^  promifing 
payment  for  another,  ivhich  ivas  neither  holograph,  nor  ivherein  the 
•writer  and  ivitnefes  ivere  deftgned ;  and  in  another  cale,  upon  the 
laft  day  of  Janr/ary  1621,  Baillie  contra  laird  of  Hihertounhill, 
it  was  found,  that  a  minor  could  not  be  reponed  againft  a  de- 
creet of  certification  in  an  improbation  ponounced  in  abfence 
againft  him,  upon  his  offering  to  produce  the  writs  called  ;  both 
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^\'hich  decifions  are  taken  notice  of  in  the  dictionary  p.  5S3.  vo- 
lume I.  But  the  rcfpondcnts  never  uuderllood  that  minors  had 
any  privilege  in  juclici.il  proceedings,  with  regard  to  what  was 
proponed  and  repelled.  Agreeable  hereto,  the  court  determined 
upon  the  ych  ot"  Jtintuiry  if^^S,  Clountefs  of  Kincardine  contra 
Puri'es,  and  upon  the  14th  of  Jmiuciry  1 732,  AnJcrfon  contra 
CfilJis,  both  mentioned  in  the  didtionary,  p.  3-84.  vol.  I.  and 
fuch  appears   to  be  the  opinion  of  our  lawyers. 

Lord  Bankton  fays,  p.  183.  vol.  I.  of  his  Injl'itutes,  "  Inju- 
"  dicial  a(5ls  a  minor  will  be  reflored  againfl  decrees  before  the 
"  Lords  xnjoro,  where  allegations  in  facl  or  law  Tullicient  to  nave 
"  abfolved  the  minor  were  not  pleaded,  becaufe  that  was  the 
"  pure  negleifl  of  his  tutors  or  curators,  or  proceeded  from  his 
"  own  inadvertency  ;  but  as  to  allegations  proponed  and  repelled, 
"  or  points  of  law  fuftained  againrt  the  minor,  he  is  in  the  fiime 
"  cafe  as  a  major,  and  therefore  in  thofc  there  is  no  place  foj: 
"  reftitution,  that  being  the  acl  of  the  judge,  and  not  of  tb.e 
"  minor." 

And  Mr.  Erjiine  fays,  tit.  7.  B.  I.  of  his  Piinciphs  of  the 
law  of  ScotbtiJ,  "  Though  a  minor  may  be  reflorcd  againft  the 
"  fentence  of  a  judge,  where  the  proper  allegations  or  defences  for 
"  him  have  been  omitted,  or  hurtful  ones  offercti  in  his  name;  yet  \£ 
"  the  minor's  pica  has  been  well  conducleJ,  there  is  no  place  tor 
"  rcflitution,  though  the  fentence  Ihould  have  been  iniquitous." 

Thf  rcfpondcnte  humbly  apprehend,  tliat,  with  regard  to  this 
point  of  minority,  it  makes  no  kind  ot  ditrercncc,  that  there  h.>s 
yet  been  no  decreet  extraded,  whereby  Mr.<:.  Marjory  SincLiir's 
intcrcfk  in  the  conqueft  is  found  txcluded.  If  a  minor  has  fuch 
a  privilege,  as  to  what  has  been  proponed  and  repelled,  that  af- 
ter the  tmie  fixed  hy  the  praclice  of  the  court  for  complaining  of 
interlocutors,  he  may  I\ill  apply  for  a  review  thereof,  the  rclpoii- 
dcnts  do  not  perceive  how  the  cxtrav.^  of  tlie  ilccrcct  can  exclude 
him  tlicrefrom  ;  fuch  privilege  they  apprehend  nuill  continue 
iluiiiig  the  courle  of  the  long  prcfcription  ;  and  what  the  confc- 
tjucncc  of  that  may  be  to  the  ftrength  and  validity  of  judicial 
proceedings,  is  humbly  lubmitted  to  your  I.ordlhips. 

Wi  Tit  regard  to  tlic  point  itfclf,  how  far  Mrs.  Marjory  Siii- 
shiir'i  iaitcrcli  ia  the  cunqueft  is  precluded,  upon  the  fuppord, 
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that  the  prefenc  appUcation  made  by  the  petitioner  is  competent  ; 
the  refpondents  humbly  anfwer  to  the  fiiil  argument  endeavour- 
ed to  be  maintained,  touching  the  father's  power  of  exchifion,  by 
which,  as  has  been  ahead y  faid,  the  refpondents  prefume  the 
petitioner's  meaning  to  be,  that  the  father,  could  not,  by  his  own 
adt  alone,  exclude  his  daughter  fiom  her  Ihare  of  the  conqueft, 
■without  exerting  his  power  of  divifion  in  the  preclfe  terms  expref- 
fed  in  the  contract:.  The  refpondents  have  no  occafion  to  difpute 
that  point.  It  is  fuificient  for  theui  to  fay,  that  Marjory  flands 
excluded  not  by  the  acft  of  her  father  alone,  but  by  her  own  adl, 
or  the  joint  aft  of  both.  She  was  by  her  father  and  mother^s 
contradi  of  niarriage,  a  creditor  in  a  fhare  of  the  conqueft,  in 
the  event  of  her  furviving  her  father.  He  has  contraiSed  with 
her  a  certain  fum  during  his  own  life,  as  her  Ihare  of  this  con- 
quc-fi  ; — (lie  is  a  party  to  this  co'itradl. — The  fum  contracted  up- 
on her  account,  has  been,  agreeable  to  that  contradt,  paid  to  her 
fa':her-in-law,  who,  in  conlideration  thereof,  and  of  the  marriage 
then  agreed  upon,  became  bound  to  perform  the  feveral  obligati- 
ons expreffed  in  that  contract.  This  then  falls  to  be  confidered 
not  as  the  aci  of  the  father  alone,  exerting  his  power  of  divifion 
of  this  conqueft,  but  as  the  aCt  of  the  daughter,  or  the  joint 
av^  of  both,  whereby  the  father  contra6ls  a  certain  fum  upon  her 
account,,  as  her  fliare  of  the  conqueft,  and.  fhe  accepts  that  fum 
as  fuch,  or,  which  is  the  fame  thing,  {he  accepts  the  provifions 
conceived  in  her  favours,  which  provifions  were  made,  in  confi- 
deration  of  the  tocher  therein  contracted.  And,  in  fafl:,  upon 
the  death  of  Mr.  John  Dunbar,  Ivh^s.  Marjory  s  firft  hufband,  Sir 
Patrick  Dunbar  repaid  the  10,000  mcrks  to  her  and  Harpj'clale,  her- 
fecond  hufband,  upon  her  renouncing  the  liferent  right  provided 
to  her  in  her  firft  marriage  contra6t.> 

The  refpondents  diall  flippofe,  that  Mrs.  Marjory  Sinclair  had, 
by  a  deed  merely  gratuitous,  but  not  alledged  to  have  been 
brought  about  by  any  undue  influence  or  wrong  means,  difchar- 
ged  her  father  of  this  claim  of  conqueft  ;  or  that  upon  a  fb'an- 
ger's  paying  her  a  valuable  confideraticn,  ihe  had  difcharged  her 
fother  of  any  fuch  claim  :  In  neither  of  thefc  cafes  is  there  a 
power  of  divifion  exerted  by  the  father,  but  ftlU  Mrs.  Marjory 
muft  ftand  excluded  by  her  own  deed  ;  and,  in  the  prelent  cafe, 
allov/ing  no  proper  divifion. of  the  conqueft  to  be  made  betvv-ixt 
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the  daughters  :  Mrs.  ^Urjorys  right  is  cut  od",  not  by  the  acl  a- 
lone  of  the  father,  but  by  the  joint  ac^  of  both  father  and  daugh- 
ter, or  more  properly,  by  the  acl  of  the  daughter  alone,  %vhere- 
bv  flie,  by  being  a  party  to  that  contradl  ;of  marriage,  by  which 
the  10,000  mcrks  was  contracted  on  her  account,  as  her  Ihare  of 
the  conqueft,  rauft  neceirarily  be  underllood  to  have  accepted  the 
Ikme,  or  the  provifions  made  by  that  contraci  in  her  favours,  as 
her  Iharc  of,  and  in  full  of  the  conqueft. 

It  is  anotljer  queftion,  V/hat  the  eiFc>ft  of  this  acceptance  by 
Mrs.  Marjory  of  the  io,ooo  mcrks,  as  her  ihare  of  the  conquell 
will  have  ?  wliecher  the  whole  of  the  conqueft,  deducing  chat 
io,coo  mcrks,  will  belong  to  Mrs.  Kalh.vind  Sinclair,  the  other 
fiftcr,  or  only  the  half  thereof,  the  other  half  being  confidcrcd  as 
dichargcd  by  ^h•s.  Marjory  ?  But  that  queftion,  which  will  fall  to 
be  determined  by  your  Lordlhips,  upon  advifmg  a  petition  by 
Mrs  Katharine  Sinclair,  likcwifc  reclaiming  againft  the  interlocu- 
tor of  the  26th  of  'July  laft.  with  the  anfwers  thereto,  has  no  con- 
neflion  with  the  prcfcnt,  which  only  is,  How  far  Mrs.  Marjory 
hcrfelf  ftood  excluded  by  the  contracfl  of  marriage  above  men- 
tioned, entered  into  by  her  with  her  firll  hulband  in  the  vcar 
J748? 

It  is  likcwifc  another  queftion.  If  that  contract  of  marriage  had 
the  cffecl  to  exclude  Mrs.  Marjory? — That  Ihall  be  afterwards  con- 

lidered. The  only  point  fo  far  as  concerns   the   prefcnt   argu-  , 

nient  being,  whether  or  not,  it  was  in  Soulh./un's  power  to  exclude 
his  daughter  Marjory  from  her  ftiarc  of  the  conquell,  without  a  for- 
mal exerting  of  his  power  ofilivilion?  What  the  refpondents  maintain 
at  prelcnt  is.  that  he  anil  his  daughter  together,  could,  by  their 
joint  afl,  cllc<flually  extinguilh  her  claim  to  any  ftiare  of  the  con- 
queft, not  upon  the  footing  of  a  dividon  of  the  conijueft,  but 
\ipon  that  of  a  contract  betwixt  debitor  and  creditor,  whereby 
the  one  gave  a  valuable  confidcration,  and  the  other  accepted  the 
lame  in  LitisfaiHion  of  a  debt. 

TiiF.  refpondcnts  can  by  no  means  admit  what  the  petitioners 
have  endeavoured  t<j  maintain,  "  Thai  if  there  was  in  this  cajc  no 
"  ilifiji'/n  mtii.'f,  the  unavoiJal'U  conftqucuce  tntifl  be,  that  the  conquejl 
"  fubjecls  arc  at  this  day  liable  to  be  taken  up  by  both  the  dau^htcuof 
*'  the  jccond  vunria^e^     For   what   they   contend  upon  tins  head, 

and 
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and  with  fome  degree  of  confidence,  is,  that  Mrs.  Marjory's  inte- 
reft  in  the  conquell  being  dilcharged.  which  could  very  well  be 
done,  without  any  divifion  made  by  the  father,  her  claim  has  to 
all  intents  and  purpofes  become  extinguilhed,  whatever  the  ef- 
fedl  of  that  excindion  may  be  with  regard  to  Mrs.  Katharine  the 
other  fifter,  which  doe?  not  enter  into  the  prefent  argument. 

The  refpondents  do  not  perceive,  how  the  petitioners  plea  can 
in  any  degree  be  fupported  by  what  they  mention  of  the  children 
of  the  fecond  marriage  being,  upon  Southduns,  death,  ferved  heirs 
of  provifion  in  fpecial,  in  the  whole  conqueil:  fubjedls  without  op- 
pofition,  and  thereupon  infeft  therein.  For  that  fervice  is  mani- 
feilly  abfurd  and  inept,  fo  far  as  concerns  the  property  of  thofe 
fubjects.  the  rights  whereof  were  taken  to  Soiithdun  and  his  heirs 
wliatfoever:  And  confidering  it  as  a  general  lervice,  in  order  to  e- 
ftabiifli  the  jus  crecliti  of  the  conquelt  in  the  perfons  of  the  chil- 
dren of  that  mairiage,  as  heirs  of  provifion  to  their  father  upon 
his  death  ;  the  effedl  of  fuch  fervice  never  can  be,  to  debar  the 
refpondents,  or  any  others  having  interefl,  from  pleading,  that 
th.it  jus  cediti,  with  regard  to  both  the  heirs  ferved,  or  one  or  o- 
ther  of  them,  was  renounced  and  dilcharged. 

The  refpondents  own  they  do  not  conceive  the  import  of  the' 
petitioners  argument,  where  they  endeavour  to  maintain,  that 
if  Southdun  himfelf  had  appeared  to  oppofe  his  daughter  M^n-yor/, 
in  ferving  herfelf  to  the  fubjects  as  heir  of  provilion  under  the 
marriage  contracl  1722,  he  could  not  have  infifted,  that  her  claim 
was  barred  by  her  own  contrail  in  the  year  1748  ;  and  that  if, 
upon  her  being  acSlually  ferved,  he  had  brought  an  action  againft 
her,  for  compelling  her  to  denude,  or  account  upon  the  contradl 
J  748,  he  could  not  have  prevailed  therein.  As  upon  the  firft  of 
thefe  fuppofitions,  the  very  appearance  of  Sauthdun,  to  whom  no 
perfon  could  be  heir  of  provifion  in  his  own  lifetime,  would,  by 
itfelf,  have  barred  the  fervice  ;  fo  that  the  effe<Et  of  the  contr^dl 
1748,  could  not  then  be  confidered  ;  and  if  it  could  have 
been  confidered,  he  undoubtedly  might  have  pled,  that  Mrs. 
Marjory's  claim  was  difcharged.  And  upon  the  fecond  fuppofiti- 
on,  no  a<flion  could  poflibly  lye  againft  the  heirs  ferved  to  denude, 
or  to  account  for  the  value  of  the  fubjeds  whereto  they  were  fer- 
ved, as  the  fervice  of  heir  to  a  perfon  alive  w^as  manifeflly  void,, 
and  could  carry  right  to  no  fubjed  whatever. 

E  The: 
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TThe  petitioners  fuppofe,  that  Marjory  Sinclair's  marriage  con- 
tracft  with  her  firll  hutbancl,  cannot  operate  a  dilcharge  of  her 
claim  of  conqueft,  unlcfs  it  be  underllood,  that  Sonthd'un  made  a 
purchafe  from  his  daughter  of  her  right,  which  they  lay  appears 
abfurd.  The  refpondents  can  by  no  means  admit  the  julhicls  of 
tliat  argument  ;  tor  thcv  humbly  contend,  that  without  fuppo- 
fiag  any  purchafj  made  by  SiuthJun  of  his  daughter's  right,  her 
being  a  party  to  the  contracfl  of  m\rriagc  i  748,  operated  an  cf- 
fciHual  liberation  to  him  from  all  claim  of  conqucll  competent 
to  her  upon  her  father  and  mother'b  contracl  of  marriage. 

With  regard  to  xhefecond  point  infilled  on  by  the  petitioners, 
"  That  Southdun  never  intended  to  gii'c  the  tranfatlion  here 
"  made,  the  cjj'cci  of  excluding  Mrs.  Marjory  Sinclair."  7"he  re- 
fpondents humbly  hope,  that  there  is  nothing  in  the  circum (lan- 
ces fet  furth  in  the  petition,  thit  has  any  tendency  to  ihow,  that 
S'juthdun  had  any  intention  contrary  to  the  exprcls  words  of  the 
contracl  of  marriage  1748,  whereby  the  10, coo  mcrks  was  con- 
tracted with  his  daughter,  as  her  /hare  of  the  conqvejl :  Ihat  fum, 
it  is  very  true,  is  given  her  in  name  of  tocher  ;  but  it  is  equally 
true,  that  it  is  given  her  as  her  lliare  of  the  conqueft,  which  fell 
very  properly  under  the  name  of  tocher,  as  all  provifions  whate- 
ver, made  by  the  father  in  favours  of  the  daughter,  fall  natural- 
ly under  that  denomination.  It  might  as  well  be  maintained, 
that  when  a  father  contradls  a  fum  in  name  of  tocher  with  his 
daughter,  and  as  the  pruvifioni  made  to  her  ih  her  mother's  con- 
tracl of  marriage.  Hie  can  Hill  claim  the  provifions  contained  in 
that  contract,  m  I'o  far  as  thefe  exceed  the  particular  I'um  pro- 
vided in  her  own  contract  of  marriage  ;  as  that  in  the  prefent 
cafe,  notwithihimling  of  the  words  in  the  marriage  contracl  1748, 
Mrs.  Marjory  Sim/ait  (Ull  retained  an  interell  in  the  conqucll,  to 
a  Iharc  whereof  llic  was  provided  in  the  contract  1722. 

TuF.  refpondents  cannot  conceive  it  is  of  anv  weight,  that 
Mrs  Marjory  Sinclair  did  not,  in  this  cafe,  grant  any  cxprefs  re- 
nunciation or  dilcijargc  of  her  claim  of  conqucll.  In  their  ap- 
jjrehcnfion,  the  lo.owo  mcrks  having  been  given  by  the  father, 
as  her  Iharc  of  the  conciuell,  in  a  contract  of  marriage,  to  which 
Ihc  was  a  party,  and  wherein  fuch  ample  provifions  appear  to  have 
been  made  to  her  and  ihcheirsof  the  marriage  on  confideration  of 
that  tocher,  mull  imi>ort  ai>  cilc^lual  a  dilcharge  of  her  claim  of  con- 
qucll, 
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mieft    as  any  fuperflulty  and  redundancy  of  ftlle  could   poffibly 
To      It  may  be  true,  that  a  legitim  is  not  underftood  to   be  re- 
nounc  dbxltwhen  Jxpreffed;  but  the  refpondents  know  no  m- 
Tnce  where  a  legith/ha.  been  found  ^^^^^^^^^^^^^^^ 
ven   and  received  in   name   of  legitim.     In  the  leveral  decilions 
nuotedby  the  petitioners,  there  were  particular  prov.fions   made. 
S   t  withJut  any  mention  that  thefe  provifions  were  given   as   le. 
^tim    which  is  quite  different  from  the  prefent   cafe,  where   the 
f^";  mert  wa^s  given  by  SonthJun  to  his   daughter  Marjory    .. 
ie;  mare  of  the  conqueft ;   neither  do  the  other  decifions    quoted 
by  the  petitioners,  apply;  as,  in  thofe  cafes,  there  was  no  partxcu- 
kr  claim  difcharged    as  that  of  conqueft  was  n.  the  prefent ;  and 
narti^cularly   that  of  the  4th   of    February    1726,    Gibjon   agamft 
^^llrls,  there  was  no  mention  made  in  the  dxfcharge  of  the 
claim  of  conqueft. 

The  refpondents  know  no  rule  eftabUlhed,  either  by  law  or 
praaice,  whereby  it  is  neceflary  in  a  marriage  ^°^.^"2'  °^^^J 
other  deed,  to  ufe  the  words  dijcharges,  or  accepts  tn  full.  1  hey 
apprehend  when  a  fum  is  given  in  name  of  a  P-t^<^-  -'  ^'^^' 
the  receiving  that  fum,  imports  a  difcharge  of  that  clauTi  and 
muft  have  as  ftrong  an  effed,  as  the  moft  exprefs  words  can  have  ; 
and  that,  therefore,  in  the  prefent  cafe  this  lo^oo  merks  beuog 
contraaed  by  Southdun,  in  his  daughter's  contraa  of  marriage,  as 
her  fliare  of  the  conqueft,  and  aaually  paid  by  hmi  "\  terms  of 
that  contraa,  he  muft,  in  the  nature  of  the  thing,  without  the 
aAd  of  difcharge,  or  other  words  of  ftilc  be  efteaually  liberate 
from  the  fliare  of  the  conqueft  contraaed  to  that  davighter,  who 
was  herfelf  one  of  the  principal  parties  to  that  contraa. 

The  refpondents  cannot  conceive  how  it  can  avail  the  petiti- 
oners, that  this  contraa  of  marriage  1 748,  was  entered  into  before 
thediiTolutionof  Southdun's  fecond  marriage-  They  rather  appre- 
hend, that  this  circumftance'preponderates  in  their  favours,  as  it  was 
certainly  more  rational  for  Mrs.  Marjory  S^f'"''^^'''Xfj^ 
reafonable  fum  in  fatisfaaion  of  her  claim  of  conqueft,  at  a  time 
when  the  extent  of  it  did  not  appear,  when  ^le  u'as  but  an  even- 
tual creditor,  and  might  have  predeceafed  her  father  ^^^d  when 
for  what  &e  knew,  the  whole  might  be  exhaufted  in  his  1  fetime 
by  onerous  debts,  rather  than  to  take  her  hazard  of  all  thele 
chances,  in  hopes  that  the  fliare  to  which  ftie  would  be  entitled, 
would,  at  the  long  run,  amount:  to  a  greater  fum.  ^^ 
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At  the  frimc  time,  the  rcfpondcnts  arc  far  from  admitting  the 
faifl  to  be,  that  the  conqucit  amounts  near  i'o  high  as  the  petiti- 
oners fuppofe.  The  refpondcnts  have  all  along  averred,  and 
they  believe  in  the  end  it  will  appear  to  be  truth,  that  the  10.000 
merks  contradcd  with  Mrs.  Marjory  Sinclair  in  the  year  1748, 
with  the  additional  bond  of  provifion  of  8000  merks,  was  a  full 
and  adequate  value  to  any  intcreft  in  the  conquell  flic  ihould 
have  pretended  to,  if  thefe  provifions  had  not  been  made  by  her 
father  in  her  favour. 

For  your  Lordfliips  will  pleafc  remember,  that  by  the  con- 
tra(fl  1722,  no  particular  cftate  or  fubje<5l  is  provided  to  the  chil- 
dren, but  the  free  balance  that  SoutbJtin  Ihould  be  worth  at  the 
dilTolution  of  the  marriage,  (exclufive  of  his  then  land  ellate)  af- 
ter deducing  all  debts  then  contracf^ed,  or  to  be  contracted  ;  there- 
fore, every  Ihilling  of  debt  due  by  SouthJun  in  ^hi^uj!  1755,  when 
his  fecond  wife  died,  mull  be  deducted  from  the  acquired  lub- 
jc(5ls,  and  the  balance  only  can  be  claimed  as  falling  under  con- 
qucfl :  It  is  the  Rate  of  SonthJun's  affairs  at  that  period  that  mult 
determine  this  claim  ;  and  your  LordHiips  will  rind  from  the 
fummons  at  Mr.  Sniclair  of  Dtirans  inllance,  who  is  trullee  for 
the  petitioners  intcreft  in  the  conqueft,  that  he  claims  relief  of 
fundry  debts,  due  by  SouthJun,  at  his  death,  amounting;  to  no 
Jefs  than  60OO  I.  Sterling  of  principal  lums;  which,  with  the 
annualrent  then  rcfting,  was  nothing  ihorc  of  7000  L  Sterling, 
whereas  the  value  of  the  fubjeifls  claimed  as  falling  under  con- 
queft,  is  only  5,481  /.  13  r.  lo^\tl.  confifling  of  the  following 
particulars  : 

£.    s.    d. 

2.  A  wadlct  right  on  the  lands  of  Lathcronirhal, 

redeemable  for  —  —  —  \,\\l      z      z^\ 

2.  A  wadfet  over  the  laiids  of  Ginniihy,  redeem- 
able for  —  —  —  —  37:'    II      8 

J.  Some   old    houfes    in   Thurfo,    purchafed    by 

Souil.hiuH  in  174^'  for  — •  —  222     4     5 

4.  The  lands  of  XorthJitn,  purchafed  in  Kci^cm- 
her  1751,  four  years  before  tlie  <lillolutinn  of 
the  ftfCond  marriage,  for  which  S'.ulhuun 
j)aid        —         _        —         _  —  3,777   15     6,\ 

5,481    13   10  A 
With 
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Vomiy  Hfe  in  .heir  val/ef  A^d^W  t^tnSs'tr^^^  T"" 
without  any  meliomtion.  Ihould,  in  fo  fKo  t  a  tW  ""l'^"'^'""^ 
double  the  value,  as  the  petition  rs  a  e  pie  fed  to  fun^'f  '"  "^^"^ 
cafily  conceived,  efpeciallv  wh^n  fl...!  •  f        ^"PP^^e.  is   not 

houre,noronern.reteeontheeftr  T'''''  ^'""^'  "^^"fi""" 
b.t  the  whole  of  ti  rbo7e  f^b^eds  ItTd  arth'"'  °'  ''^  ^°""^^^^ 
SoutbJm  paid  for  them  together  ^!ih  I  """^  P''^"  "^^'^^ 

flrat.oninL.M:ft^T:tle,^^^^^^^  ^^  °f  ^dmini- 

ters  of  that  marriage  in  fat  sM^^^^  '^''   ^^"S^" 

vere  entitled  to  by  tC  1  ut  o  co  "J^^  \n^p!ement  of  what  they 
from  any  queftionVwith  hi  olr  ,  ^"'^'  '"  ^'T'^'"  ^°  ^^ve  them 
that  conqueft,  which  nl  is  rhefV^  '^''^'   "f 

what  generally  occurs  in.vil'^S^ff'  ™"''  ^''S'^^'""'  ^^ 
was  to  avoid  litic^ation  and  tLT  M  ^^"'^^^"'"g  conquelh  k 
ing  the  extent  of  the  ^onaueft  ''^  ?"^  f '^'"^^  °f  ^^'^^''^-"^- 
haveitfounl,  tha  the Tdls  had  ^^^  .^^^P^^dents  infifted  to 
by^heir  fathe;    and  ^<!^.^t^^tt^-^^-   ^'^ 

reS;^  ::ttu^rx;::'r?f'T^  ^-^i;?nn;ention  with 

queft  by  the  conc^a^rof;'^^!  ^  f;Td°'  ''''  ^'^'"^  ^^  -- 
from  the  additional  bond  of  Z^C  '74^'  does  any  way  appear 
by  him  to  her,  and  ZiffaJT  ^  ^"  'uV^'""'  '^^7,  grimed 
betwixt  the.i      an     fup?^!'!\'^^^^°"^  ^.^-"d,  and    the   heirs 

he  concraded  the  oormefks  :/""',  '^'"^-"j"^'  ^^^^^  ^^^^^  ^e 
intended  to  give  her  more7f>L°'°'^''''  T-^  ^"^  ^^"^'^^^''  ^e 
riage  ;  yet  as  the  lo  coo  '  .  I  """"'  "°  ^'^^'"^  "^^'^  °f  ^he  mar- 
of  the  conqueft  vvheZr "er/  "  ""'"^^  ^^"^P'^  ^  ^^  «->-« 
nave  the  effed  in  both  events  of  operaring  a 


difcharge 
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difcharge  to  l^i'm  of  her  fliare  of  the  conqucft.  Though  that 
l.oncl  bear?,  t^^t  the  fum  of  8000  raerks  therein  contained,  with 
the  fum  of  /o,ooo  merks  formerly  paid,  were  granted  in  full  la- 
t'ffatflion  t6  her  of  the  provifion  of  conquelt  ct^nceivcd  in  her  fa- 
vours ;  ir  does  not  follow,  that  thut  provifion  of  conqueft  was 
not  formerly  difcharged,  cfpccially,  as  the  additional  bond  bears 
thefe  fnms  to  be  in  fsitisfac^ion,  not  only  of  her  claim  of  con- 
quefl,  but  in  general  of  her  fharc  of  the  provifions  contained  in 
her  father  and  mother's  contracfb  of  marriage,  and  in  full  latisfac- 
tion  of  her  legitim  or  other  pretenfions  whatfocver,  which  Ihe, 
.IS  one  of  the  children  of  that  marriage,  could  claim  or  pretend 
r;,:jht  to,  by,  or  through  her  father  or  mother's  death  ;  which 
difcharge,  with  regard  to  the  fubjecls  comprehended  under  ir,  is 
iraich  more  ample,  than  rhat  implied  in  the  contract  of  marriage 
1748,  which  relates  in  particular  to  the  conquell  :  And  though 
that  bond  contains  an  exception  from  the  claufe  in  fatisfacliou 
"  of  his  own  good  will  allenarly,  and  his  daughter's  fucceffioa 
*'  to  his  eftate,  if  the  fame  (liould  fall  to  her  by  right  of  blood, 
"  or  any  fcttlcment  made,  or  to  be  made  by  him  -,"  it  is  impof- 
Cble,  that  under  tliis  exception  can  be  comprehended  Mrs.  Mar- 
jory's claim  of  conqucfl,  in  place  whereof,  not  only  the  tocher 
was  given  in  the  year  1748,  but  alfo,  in  fatisfac>ion  whereof,  the 
faid  tocher,  and  the  8000  merks  containc.l  in  this  bond,  are  ex- 
prcfly  faid  to  have  been  given. 

It  appears  to  the  refpondcnt,  that  it  makes  no  diirerence,  that 
according  to  the  words  of  the  contra<5l  1748,  Mrs.  Marjory  does 
not  accept  this  10,000  nicrks  from  her  father  which  was  taken 
payable  to  Sir  Pulrick  Dunbar;  as  Iicr  being  a  party  to  the  con- 
tract, whereby  Sir  Pulrick  Duuhar  niakcs  very  ample  provifions  in 
favours  of  licr,  her  future  hulband,  and  the  children  of  the  mar- 
liagc,  in  cunfidcration  of  that  marria.^c  then  ngrceil  on,  and  of 
the  tocher  tiiereby  ftipulatcd,  mull  of  ncccllity  import  her  appro- 
buliun  of  that  contraifl  in  the  fcvcral  articles  thereof. 


u,  with  regard  to  the  lafl  argununt  infilled  on  by   the   pcri- 
s,    "  Ihiil  if  fuch  1V0S  Southdun'j  ii.!tii::c",  it  coiiLi  not  be  cf- 


Asu, 

lioncrs, .,  j —    .    - .  ., 

fuluiil:  The  rclpondcnts  cannot  kc  ihc  leall  grounds  to  main- 
tam  that  do<f\rine,  nnkf-.  it  could  be  n.adc  appear,  that  this  tran- 
fadion  was  fraudulently  broui^ht  about,  .".nd  fuch  ciicunjflances 

of 
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of  fraud  condefcencled  upon,  as  would  be  relevani  to  reduce  the 
fauie  upon  that  ground  ^vhich  is  fo  far  from  being  the  cafe,  that 
fraud  is  not  fo  much  as  alledged,  nor  is  there  the  lea'i  appearance 
thereof  The  dauglirers  of  the  fecond  niruriage  wu-e  heirs  of 
provifion  to  their  father  in  this  conqueft  in  cafe  they  furvived 
him  :  The  extent  of  tha-  conqueft  was  wholly  uncertain  during 
the  fubfiltence  ot  the  fef'onvl  marriage  ;  even  after  the  diColution 
thereof  it  vvas  fubjecl  to  the  onerous,  and  even  rational  detds  of 
the  father,  whereby  it  might  have  been  greatly  diminilhed,  and 
even  totally  exhaulted.  The  daughters  had  no  claim  during  the 
father's  iifetinje  ;  he,  together  ^'ith  his  wite  their  mother,  had  a 
power  of  divifion  thereof  amongll  their  children  :  One  of  thefe 
children  in  her  marriage  contiadl,  which  is  amongft  the  moft 
folemn  of  all  deeds,  receives  as  her  lliare  of  the  conqueft  a  rati- 
onal fum,  or,  which  is  the  fame  thing,  luch  fura  is  contradled  for 
her  in  name  of  tocher,  and  as  her  J]]  are  of  the  conqutjl.  Her  mo- 
ther's nephew  is  the  bridegroom,  and  the  writer  of  his  ov/n  con- 
trail, his  father  Sir  Patrick  Dunbar  was  reputed  to  be  the  great- 
eft  lawyer  in  that  part  of  the  country,  and  had  the  chief  direcflion 
of  S'Aithdun  ;  the  tocher  is  made  payable  to  'ii\x  Patrick  in  confide- 
ration  of  the  provifions  made  upon  his  part.  The  contrail  of 
marriage  between  Southdun  and  his  lady,  was  in  the  hands  of  her 
brother  Sir  Patrick  Dmibar,  who  had  beft  accefs  to  know  what 
was  rational  and  jufl:  for  Southdun  to  give,  and  for  his  niece  and 
JVlr.  Dunbar  his  fon  to  accept  of  as  her  fliare  of  the  conqueft. 
And  it  is  not  difputed,  that  if  he,  by  a  regular  deed  with  confenC 
of  his  wife,  had  allocated  this  10,000  merks  to  Mrs.  Marjory,  and 
the  remainder  of  the  conqueft  to  Mrs.  Katharine,  Mrs.  Marjory 
would  have  been  effedlually  excluded.  How  then  fiie  or  the  pe- 
titioners in  her  right  can  quarrel  her  deed,  in  confcquence  where- 
of this  fum  has  been  eontradied  v.ith  her  and  paid,  upon  the 
head  of  fraud  or  any  other  groui:id  whatever,  the  refpondeutS' 
own  is  altogether  incomprehenfible  by  them. 

That  part  of  the  civil  law,  whereby  a  father  could  not  contracfl 
with  a  child  in  familia,  has  nothing  to  do  Vi'irh  this  cale  ;  that 
was  the  efFeft  of  the  patria  potejlas,  by  v^^hich,  according  to  the 
principles  of  the  ancient  civil  law,  a  foil  in  faiv.ilia  was  eadem  per- 
j'ona  with  his  father,  could  make  no  acquifition  to  himfeit,  but 
entirely  to  the  father  5  fo  that  a  father's  contradlng  with  his  fon, 

-  wa& 


[  ^«  1 

■was  in  effecl  cc^^tratf^ing  with  himfelf,  which  was  abfurd.  "When 
thefe  principts  of  the  old  civil  law  came  in  later  ages  to  be  re- 
laxed, and  tliat  Tons  in  family  could  acquire  property  to  them- 
lelves,  fuch  as  the  ciiftrcnf:  quafi  cajlrciife,  and  even  ak'drititium 
pcculittm,  jontracli  betwixt  fathers  and  fons,  when  the  fons  came 
to  be  Of  age,  were  equally  binding  as  contracfts  with  Grangers  i 
and  the  influence  that  a  father  was  prefumed  to  have  over  a  fou 
in  faiiilia,  had  not  the  effecl  of  rendccing  fuch  contracis  void. 

Neithfr  does  the  cafe  of  tranfa(5lions  made  contra*yicUm  !a- 
hahvum  nuptialinm  at  all  apply  to  the  prefent :  Marriage  contraifts 
are  ubenintd  JiJeiy  and  every  Intent  deed  executed  at  tlie  time  of 
fuch  contracts,  in  the  leafl:  derogatory  to  what  is  therein  contain- 
ed, is  defervedly  looked  upon  as  fraudulent,  and  proceeding  from 
undue  influence  upon  perfons  in  thefe  particular  circumlUnces  ; 
whereas  the  deed  quarrelled  here  is  no  latent  deed,  but  a  folemn 
contract  of  marriage,  executed  at  the  figlit,  and  by  the  direction 
of  Sir  Patrick  Dunbar  the  father  of  the  bridegroom,  the  uncle  of 
the  bride,  and  the  chief  director  ot  Southdun,  wliich  removes  e- 
very  lulpicion  of  any  thing  wrong  or  fraudulent  having  been  done 
or  intended. 

The  rcfpondents  do  not  difpute,  that  by  the  Roman  law  paclurn 
de  h.rreditate  •viveutis  was  generally  reprobated  ;  but  this  was  ne- 
ver received  in  the  law  of.  this  country,  it  having  been  the  inve- 
terate practice  here,  that  even  the  rigiic  of  legitim  may  be  dif- 
chargtd  by  a  child  during  his  fatlier's  life,  and  that  likewife  a 
claufc  of  conquelt  may,  if  I'uch  dilcharge  be  ocherwife  liable  to 
no  objeiflion. 

Whf.rf.as  the  petitioners  contcntl,  "  That  in  this  cafe  Sonth- 
"  dun's  heirs  of  line  can  never  claim  more  than  he  himlelf  could 
"  have  done,  r.nd  that  he  would  not  have  been  heard  to  plead 
"  that  he  was  intitled  to  hold  all  Mrs.  Marjory's  Ihare,  as  he  has 
"  in  cffccfl  declared  that  Hi  ire  to  have  been  only  10,000  nierks,  and 
•'  that  fuch  a  plea  muft  appear  extremely  unfavourable  in  many 
"  cafe's,  as  pariiculaily,  fv)p|iofing  there  to  have  been  nine  or  ten 
•'  children  alive  in  the  174^^,  who  all  dictl,  except  one,  before  che 
*'  diiriihirion  of  that  marriage,  and  that  theconcjuefl  appeared  very 
"  far  to  exceed  this  10.000  mcrks."  All  the  refpondeiit  ihall  (ay 
is,  that  fuppoling  there  were  termini  habilcs  of  a  ipicilion  of  this 

kind 
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Slad  occurring  with  a  father  hunfelf,  as  there  ae  not   becaafe  ttr 
right  only  falls  to  the  child  on  the  father's  deat.,  Southdun  might 
very   well  maintain,  that  it  was  no  part  of  the  ranfa6lion  with 
his   daughter  Marjory,   to   eftimate   her  flaare  of  he  conqueft  at 
10,000  inerks  ;  that  as   flie  had  received   that  fuix    or  that  the 
fame  had  been  contrafted  in  her  name  as   her  fliare  of  the  con- 
queft, fhe  could  now  claim  no  further  intereft  therein,  unlefs  fhe 
could  condefcend  upon  circumftances  of  fraud  relevantto  reduce 
that   tranfadtion  :    Neither   would  it  make  any  difference  that  if, 
there   had    been   many   children   befides   Marjory  exifting  ^i  the 
1748,  and  that  they  all  belides  her  died  before  the  diffoluticn  of 
the  fecond  marriage,  or  before  the  father's  death,  as  it  was  alto- 
gether a  chance  bargain  the  father  made  ;  at  the  fame  time,  thu 
fuppofed   cafe   is   widely  different  from  the  prefent.     Further,  il 
the  father  had  immediately  died,  the  conqueft  would  have  divi- 
ded  amongft  ten   or  eleven  perfons  ;  whereas,  in  the  event  that 
happened,  it   would   have  fallen   wholly   to   one,   fuppofing  the 
tranfadlion   with  that  one  never  to  take  place :    But,  in  the  pre- 
fent cafe,  that  very  Ihare  of  the  conqueft  which  would  have  fal- 
len to  Marjory,  and  no  greater  ihare,  fell  to  her  when  her  father 
died :   That  ihare  muft  have  been  in  her  view  when  (he  made  the 
tranfa(5^ion  ;  whereas,  in  the  fuppofed  cafe,  it  could  not  well  be 
in   view,  that  nme  or  ten  children  would  all  die  before  their  fa- 
ther. 

But  further,  to  reverfe  the  cafe  put  by  the  petitioners,  let  this 
cafe  be  put, — That  a  provifion  is  made  by  a  father  to  nine  or  ten 
children  fuited  unto  his  circumftances  at  the  time,  or  the  acqui- 
fitions  of  the  marriage,  which  fhall  be  fuppofed  at  9000  or 
10,000  /.  and  that  he  pays  down  1000  /.  to  one  of  them,  as  his 
or  her  (hare  of  the  conqueft  ;  that  by  misfortunes,  cautionry,  or 
other  crofs  accidents,  he  lofes  the  whole  or  greateft  part  of  his 
remaining  ftock,  and  that  he  leaves  nine  children  with  little  or 
no  provifion  ; — the  refpondents  would  be  glad  to  know  where  the 
remedy  would  ly  in  this  cafe  ;  or  if  the  father  of  the  family- 
could  recal  or  draw  back  from  this  child,  who  had  adluaily  recei- 
ved and  accepted  of  a  certain  provifion,  any  part  of  it,  fo  as  to 
do  juftice  to  the  reft,  or  to-  preferve  an  equality  in  the  diftri- 
bution. 

H.  !«• 


[     so     ] 

In  fliort,  no  trrv^^clion  can  happen,  or  provirion  be  made  for 
one  child  of  a  fa'>'ly»  '^"'^  ^  perl^n  of  fancy  and  ingenuity  may; 
^pure  cafes  whe^ 'I'^rdfliips  anci  inequality  may  arifc  from  it: 
But  the  qucft)''^  before  your  Lordihips  comes  fhortly  to  this; 
If  Szutbdun  hs  not  all  along  Tided  the  part  of  an  honeft  man, 
and  an  afFc»'io"'^f<^  parent,  doing  his  utmoft,  by  fair  play  and 
candid  de?f"g'  ^°  prevent  the  bad  confequenccs  of  litigation  and 
difputes  "fliong  his  dcfccndants  ;  and  if  all  thele  tranlaclions  were 
not  ma't  at  the  fight,  and  with  the  concourlc  of  .Sir  PiUrick  Dun- 
tar  »ncle  CO  the  children  of  the  fccond  marriage,  and  Sir  Pa- 
trick's fon  and  Harp/dale,  both  hufbands  to  Mrs.  Marjcry. 

Tun  other  cafe  put  by  the  petitioners,  that  a  creditor  in  a  bond 
■flf  paoo  /.  Sterling,  fliould,  without  looking  into  the  bond,  accept 
of  10,000  mcrks,  and  grant  a  difcharge  oi  that  fum  as  the  fum 
contained  in  the  bond,  is  not  at  all  fimilar  to  the  prefent ;  for 
there  the  difcharge  appears  to  proceed  U[)on  an  abfolute  mi- 
flake;  whereas  here  there  is  a  fair  tranfadion  executed  betwixt 
the  parties,  whereby  a  certain  fum  is  inftantly  told  down  and  ac- 
cepted of,  in  place  of  an  illiquid  eventual  claim,  fubjetl  to  a  va- 
riety of  chances. 

In  refpeSi  whereof,  See. 

DAVID    GRJiME. 


^//c  ,/w^  /.9/'-0 


Katherine  Sinclair,  and  James  Sinclair  Oj 
ran,  Efq\    her  Tru/iee -,    Henrietta,    ; 
Emilia,  and  Margaret  Sinclair,  hifants 
James  Sinclair  of  Harpfdale,   their  / 
and  Adminijlrator  in  Law^        -         -| 

<^.  1 

David  Threipland    Sinclair,    Efq-y  an  4, 

and  Stewart  Threipland,  Efq\  his  I 

and  Adminiflrator  in  Law^        -  -  \ 

'I 

-  -  _  r 

Et  e^  contra  J  ' 

The  Appellants    C  A 


IN  1 7 14,  Mr.  David  Sinclair  pi  SouihdunmankA  Lady  J^nct  Sinch-^ 
by  whofe  Relations  he  was  perluaded,  in  17x6,  to  execute  a  Deed,  ; 
of  Southdun^  but  alfo  other  Lands  of  confiderable  Value  that  had  beq 
and  all  that  he  Ihould  conqueft  and  acquire  during  the  Marriagej 
Heirs  Male  or  Female  of  the  Marriage  in  Fee  ;  and  in  cafe  he  died  with 
the  Eftace  to  go  to  her.  , 

) 
V!.        Lady  7a;z^/ died  in  1720,  leaving   Ifllie  one  Son  and  three  Daught(, 
Daughter  died  Infants-,   and  of  the  two  Survivors.   "Jme  and  "ranet-  7-2h 
J716,  By  the  firft  Marriage  Settlement,  David  Sinclair  became  bound  to  fecure. 
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,r,  SlOir  ro  tbc  Farl  of  Caithness  -, 
r.tilin!',  not  only  Lis  paternal  Kftatc 
•n  purchafed  for  liim  in  Ins  Minority, 
i!iM  n  Uciy  y-JW'  lor  I^ifc,  and  ihe 
jut  I  (lac,  durint:  htf  UtV,  the  Ivc  ot 


rs,  of  whom  the  Son  and  the  c'x 
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Other  Appelant  Janjes  Sinclair  of  Duran,  in  Triift,  for  their  own  UP 
*pMu"m"j'imcs  ""'^^'"  the  Marriage  Articles  of  1722;    and  he,    as  their  Truftee,  bro,' 
,  inTruiiior     agajnft  all  the  Heirs  and  Reprefentatives  of  D^to^/ ^/wtor,  in  whatevei"' 
rAppehntb.     fg  faj.  gj  not  Chargeable  ontheConqueft  Lands,  fettled  upon  the  App 

tides.  But  the  Refpondent  David  Threi-plnnd,  not  fatisfied  with  the  opiP 
ofReJociion,  volved  upon  him  in  Exclufion  of  the  Appellants,  who  were  equally  witl^' 
,upht  byihe  Re.  j.^  j|^g  Deccafcd,  brought  an  Aftion  of  Rtduftion  and  Declarator,  for  "^ 
ciiiir, for  fettipg  Katherim  as  Heirs  of  Conqueft  and  Provifion  to  their  Father,  and  for  1^' 
i^AppeiUr.ti      Conqueft  made  for  them  was  totally  and  effeclually  difcharged  and  exti^' 

Heir  taking  David  Sinclair's  Conqueft  Subjects,  and  his  other  Heirs,  fli" 

him  againft  all  David  Sinclair  s  Debts  remaining  due  at  his  Death.  "' 

)f 

i^utfd  before  Thefe  Actions  coming  on  before  the  Lord  Ordinafy,  the  Points  difpi'^ 
'  "  ■"■  by  her  Marriage  Contract  in  1748,  effectually  relcafed  all  Claim  of  Cc^' 
Marriage  Articles  ?  2^/y,  Whether,  by  the  Bond  of  Provifion  to  Kall\^ 
alfo  was  not  difcharged  ?  And,  ■^dly,  Suppofing  Marjory  to  be  barred"- 
Katherine  not  barred,  whether  Marjorfs  Exclufion  intitied  Katherine  to  ■' 
Father  and  Mother's  Marriage  Articles,  with  Allowance  of  the  io,oc' 
whether  the  Benefit  of  Marjory's.  Rcleafe  and  Satisfaction  operated  in  fav'^' 
or  Affignmenc  of  her  Share  of  the  Provifion  ?  ■'' 

w 

:iuor"o7iheLord       The  Lofd  Ordinary,   nth  February  I'jS'j,  pronounced  the  followin" 
y  appealed  from  "  the  Debate,  With  the  feveral  Writings  therein  referred  to,  finds,  Tl' 
"  the  Purfuer's  Cedents,  having  been  the  only  Children  of  the  Marri' 
*'  and  Marjory  Dunbar^  were  intitied  to  full  Implement  of  the  Prov'ifioi'- 
"  Terms  of  the  Marriage  Articles  between  their  Parents,  vi%.   10,000  Ic 
'  "  ({uefi  during  the  Alcrriage,  the  Conqueft  b;;ing  declared  to  be  what  Soui^ 

*'  at  the  Diflblution  of  it,  over  and  above  the  Land  Eftate  he  was  thei 
"  Debts  as  was  then  owing,  or  fhould  be  owing  at  the  Diflblution  of  tl 
"  thefe  Daughters  was  intitied  to  the  aforefiid  Provifion,  in  refpect  the!' 
*'  tract  of  Marriage,  had  the  Po-Jjer  of  Divifion  ;  and  therefore  finds,  'c 
•'  Con:ract  of  Marriage,  he  fettled  10,000  Merks  upon  her,  as  her  Shaif 
*'  to  cut  out  Marjory  and  her  Heirs,  who  behoved  tO  reft  fatisfied  with  <■ 
*  hound  to  make  good  the  Proviftons  to  the  other  Heir  of  the  Marriage,  Y^ 
"  not  exhaujled  them"  a 

Bhiion nreferred      fhe  Appellants  Henrietta,  Janet,  Emilia  and  Margaret,  the  furvivin^ 
sincW-s  cbli-^V rv,  (their  Brother  Gfffrj-5  being  dead)  preferred  a  Reprefentation  to  tho 
Interlocutor,  declaring.  That  their  Mother's  Marriage  Contradt  was  efi^e6i 
'  r?  -^-       _     -  ...-.-.-_•- 

J716.  By  the  firft  Marriage  Settlement,  £>fl»/</5;Wd;V  became  bound  to  fecure. 
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But 
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*i"l  ?,  all  thtir  Right,  Infcrefl  and  Demand 
not|g,)ght  an  Action  in  ihc  Court  cf  Sclfiori 
bar'  Chara(fttT,  to-  Re'.i.  t  ns  to  the  Dc'ots, 
tricl  'ellants  by  their  l-'jther's  Marring- Ar- 
^^  lent  Part  of  Dr.vid  Stnc.'arr^s  Eftati*,  dc- 
^^/i  him  Heirs  Poitioners  (or  Coparcrnf rs) 
jf  :  fetting  afidc  the  Service  of  Marjory  .nd 
ot  laving  itdccbrcd,  that  the  Provifion  of 

con  nguiflied  ;  and  that,  at  all  Events,  ihe 
thei  o"^*^  ^  liable  to  relieve  and  indemnify 
Aak, 

Jjted  were,  ift.  Whether  Marjory  had, 
^P^^fT/nqueft  under  her  Father  anl  Muthc's 
^^^^  eriae  in  I7£,6,  htr  Claim  of  Conqucil 
of  all  farther  Clnm  of  Ccnqutft,  and 
the  u hole  Provifion  contained  in  their 
o  Mcrks  adv;inceil  to  Marjory?  Or 
jur  of  the  Father,  by  way  of  Dilcharjjc 


C 


g  Intcrlorntor  :     "  Having  corfidcred 

at  Mrs.  Marjory  a-  d  KatLcrini  Sintlair, 

igc  between  D  tvui  Simla  r  ci  SoulhJun 

IS  to  the  Children  cf  that  Marriage,  in 

w  VIerks,  and  the  whole  that  fl^ouli  he  coii- 

bdun  (i.  e.  David  Sinclair)  fliould  leave 

I  pofTenVd  of,  and  alter  Payment  of  all 

iC  M.ur:agc  ;  bur  fi  ids,  That  neither  of 

Father,  by  tlic  Conrcption  of  the  Con- 

.    That  thoui!,h  in  his  Daughter  Marjcry'i 

I  >  of  the  Conqurft,  which  was  eftVctual 

/^thc  Divifion  ho  made,  he  fill  eontiniieJ 

■"  .atheriiic,  fo  far  Oi  Marjory 'j  Share  had 


;  Children  and  RcprcfenfatiTrs  of  Mar- 
L.ord  Ordinary  yfjiinit  ih.ir  Part  (  f  his 
■"^toal  to  cut  olf  her  Cl.iim  to  h<  r  F-yhir's^^..,^^     „..^,  ^,,  ,,.„,,.,oc    .«/'7- 
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ment  could  not  have  been  fo.  The  Contradt  contained  no  fiich 
Father  had  it  by  Law  inherent  in  him  ;  but  the  Court,  inftead  i 
contrary  Ground^  and  founded  iis  Judgment  upon  a  Principle  ir 
the  Appellants  argued.  That  this  Cafe  was  no  Authority  againft, 
of  Equality  amongft  the  Children,  the  Judgment  was  proper  in 
the  renouncing  Children  ;  fo  upon  the  Datum  of  a  Power  of  Div 
Share,  the  Judgment  would  have  bten  againft  any  fuch  Advant 
and  therefore  whatever  might  be  the  Effecit  of  Marjory^s  Acceptai 
°°'fcth'M''7'r  Share  of  the  Conqueft,  no  Bsnefic  could  thence  accrue  to  the  Fai 
Diwie  V.  Dowie,  '  thc  latc  Dccifions,  the  Father  has  an  inherent  Power  of  diftribu 
cth  January  173S,  &c.  pj'oportions  as  he  thinks  fit,  even  where  no  fuch  Power  is  givenl 
upon  as  conclufive  againft  his  Pretence  of  Right  to  the  Share  of 
fioninfaTOMoV Birns.  mentioned)  yet  at  the  Time  of  the  Cafe  of  Allardice,  it  was  fo  f 
stairB.s.Tit.5.s  52.  of  the  greateft  Authorities  appear  to  have  entertained  the  conti 
Infant  Appellants,  that  their  Mother  Marjory's  Marriage  Article 
could,  by  Law,  exclude  her  from  htr  farther  Share  of  the  Cone 
is  intended  as  a  Satisfaftion  of  every  Claim  of  the  Child's,  whei 
vifion,  the  Prat^ice  in  Scotland  is  to  infcrt  in  fuch  Marriage  ' 
"Words,  excluding  the  Child  in  diredf  Terms  from  every  polFibl 
being  the  Law  and  Pradice,  the  Omiffion  of  fuch  exprefs  and  ger 
ment,  muft  not  only  operate  favourably  lor  her  in  Point  of  Law 
ing  her,  the  Words,  \t\  Name  of  locber  and  Share  of  Conqueft,  im 
tion  of  her  Claim  :  And  that  it  was  fo  meant  by  David  Sinclair 
fequent  Bond  of  Piovifion  to  his  o  her  Daughter,  the  Appellant 
inferted,  declaring  it  to  be  in  full  Satisfdtlion  of  her  Portion  nc 
Legitim,  or  other  Pretevftons  ii'hatfoever  ;  ib  that  Marjory^  Ri£ 
10,000  Merks  given  the  Children  by  the  Marriage  Articles,  rem 
file  had  aflually  received.  - 

•inte'ocuto'rofthe'  The  Court,  after  much  Debate  and  DlfFercnce  of  Opinion,  21 
Lords  of  seflion  ap.  locutor  :  "  Find  that  the  Words  of  Mar/'cry  5?»ir/<7/r's  CoHtraCl  c 
penams^K^therine  ''"  "  Difchargc  of  the  Half  of  the  Conqueft  provided  to  her  by  1 
s;ncbir,  fi:c.  "  confcqucntly  muft  reftrid  her  Sifter  Katkerine'i  Share  of  faid  C 

"  the  Heirs  of  Line  of  Southdun  to  that  Share  of  the  Conquefl 
"  Marjory,  if  fhe  had  not  been  excluded  by  her  Contradb  of  Ma 

The  Appellant  James  Sinclair,  Father  of  the   other  Appella 

claimed  againft  this  Interlocutor  for  their  Intereft,  as  did  the  0 

-    j                        her's  ;  the  former  infifting  that  Marjory,  and  thefe  Appellants  in 
rr  —  --  --        -  - 

X716.  By  the  firft  Marriage  Setdement,  David  Sinclair  became  bound  to  fecure. 


I 

on« 
fig\ 
Bu 

ff  , 
anc 
canf 

dirf    Power,  and  thercfre  the  Son  argued.  That  the 

notK/l  allowing  that  Propniuion,   procecdeJ  on  the 

tarf^onlA\ein  witii  the  I'ower  cl'Uivlfion.     Ht-nce 

^^j^  .  but  rarhcr  fur  them,  fi.'ccas   upon  the  2)<?/.vw 

'  favour  of  the  Father's  Right  to   the  Shi'cs  o: 

'ly'ifion,   which  excludes  any  Right  toEqu.ility  of 

jf        '.ge  to  the  Father,  cn:r.;lled  with  t'lat  Power; 

of        AC  of  the  Sum  .idva:iccd  to  her  as  to  any  fartncr 

con     i'^^""-     They  farther  in.ifted,  Th.it  l.owever,  by 

thci     ''"8  '''"  M^rrage  Contradt    Provifions  in  lufh'' 

Q   ,      lim  by  the  Marriige  A  ticks  i  which  they  relied 

.'   '      .1   renouncing  Qul<.l,  for  the  Reatbns  above- 

t  J'^// ,r  from  being  taken  for  kttled  Liw,  that  fome 

^pl'j[7';ary  O;ii.:ion.     L.illly,  it  was  jrgu.-d   for  the 

net    'j  neither  mdicaie-J  an  Intent  of  excluding,  nor 

]ueft  :   Whtrcvtr  aii  Advancement  on  Marri.ige 

her  vt  Legitim,  Bairn's  Part,  or  Contract  Pro- 

Jettlcmcnr,  the  moft  cxprels  .\r\d  comprehenfive 

e  Claim   cither  ot   Liw  or  Contraitl  ;  and  this 

eral  Renunciation  in  Mayjj>y\  Marriage  ScitL'- 

r  ,  but  proves  th-t  there  w.^s  no  Laeiu  of  exc!ud- 

\  ■        por  i  g  only  th.it  it  was  meant  in  Part  Satisfic- 

himlclt,  appears  from   the  Frame  ot   the   fub- 

Ka:berj}:e,  wherein  the  muft  expr^fs  Words  arc 

tura!.  Bairns  Part,  of  Gear,  Sbatf  of  M.v  al/!c<^ 

^  ^ht  to  her  Share  of   the   Conquell,  and  of  the 

.lined  in  lull  Force,  after  givinjii  Cicdit  for  what 


jth  "July  1768,  pronouncci)  the  following  Inter- 
1  M  irriagc  in  1748,  inifiort  a  Renunciation  and 

'Ser  Father's  Comr.idl  "\  Mirr  age  in  1722,  and 
onqucll  to  the  o;her  Half;  and  thercf  r    picfers 

"      now   in  Qiicftion,  wni^h  would  have  fallen  10 

'    rriage,  and  decern." 

.Its,  Ihnriella^  Jand,  Emilia  ad  Margaret,  re- 

ther   Appellant /((»/^n/-r,  and   her    I  lullec,  for 

'^'1  her  Ri'.lit,   were  I'or  rx  lude.l  by  hrr  Marri.in;e 


1716.  By  the  firft  Marriage  Settlement,  David  Sinclair  became  bound  to  fecure. 
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James  Sinclair  of  Duran,  Trujlee  for 
rine  Sinclair,  and  Henrietta,  Janet^ 
and  Margaret  Sinclairs,    Infants^ 
Father  James  Sinclair  of  Harpfdale, 

David  Threipland  Sinclair,    an  Infan 
Father  Stuart  Threipland, 

Et  e  contra^ 

The  CASE  of  the  Refponde 
and  of  the  Appellant  in  the 


D 


AV ID    SINCLAIR  oi Southdun  was  three  Times  marriet?,  and  ! 


In  1 7 14,  he   married  Lady  Janet  Sinclair,  Daughter  of  the  Ear 
Daughter  of  Sir  Robert  Dunbar  of  Northfield — And,    in  1755,    he 
ray  of  Claridon. 

By  his  firft  Wife  he  had  two  Daughters:  Jean,  the  eldeft,  married  Sir  JVil 

row  extindl. Janet,  the  fecond,  married   Dr.  Threipland  in    1753,  and    di 

the  Refpondent,  and  a  Daughter,  fince  dead  without  KTue.  By  his  lecond  U' 
Marjory,  the  eldeft.  Mother  of  Henritta,  janet,  Amelia,  and  Margaret  Sir.cl 
are  the  Appellants.     In  1760  he  died,  leaving  the  third  Wife,  and  one  Daugl: 

Thefe  Marriages  gave  Rife  to  three  feveral  Marriage  Settlements. 

1716.  By  the  firfl  Marriage  Settlement,  David  Sinclair  became  bound  to  fecure. 


I 

one 
fig\ 
Bu 
If  . 
anc 


canr       Katha-^  "x  !^ 

^f.      Amelia,    .       „  .::^^  -\. 


jf     ' 


'    -^       [Relpondcnt. 


-J 
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:nt  in  the  Original,  ;  X^ 

;  Crofs  Appeal.  \?^ 

fft  Ifluebyeach  of  liis  Wives.  ^        .  \ 

of  Ctiithntfs—ln    1772,  he   married   Murjo'f^  \   '^ 


'iam  Diinhar  in  1746,  and  (he  and  hfr  IfTuc  ure  ^ 

cd   in  1755,  leaving  Duvld  'Ihiflpl.inJ  Sin  l<.ir  ' 

i(c,   who  (lied  iti  175s,  he  had  two  Duichlcr?  :  \^ 

liri,  who,  and   K il!iarif,t  ihc  fctoiid  D.iu^hlcr,  »   ^ 
tcr  by  her,  Ma>nirn. 


h 
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«'  owing   at   llie  D:iTi)luti6n  of  the  Mar.-'ugc ;    but   lindsi  That  neither  of: 

«'  fioii,^!!!  lefpc't  ihc  i''3ther,    by   the  Cuncepuon  of  the  Contnid,  had  tl>' 

"  thouj,h  in  his  Daughter  Marjory's,  Co<nr^£t   of   Marriage  he  fettled  lO.o^J: 

"  which  was  tffecUul    to  cut  out  Marja-y  and  her  Heirs,   who  behoved    i* 

"  continued  bound  to  make  good  the  Provifions  to  the  other  Heir  ot  the  M.'t 

"  Share   had   not  exhau(kd  them;    and,  before  Anfwer  to  the  Quettibn,   ' 

"  h-r  Share   of  the  Provifions,   appoints  her   to  maice  diftina   and    pointec'' 

«'  fen  lants  (prefent  K  efpoiidents)  contained  on  a  Paper  apart,  and  to  fubfo^ 

"  a3  foon  as  may  be. 

The  Appellants   Jlenr'ult/i,  Jean,  Amelia,  znd  Margaret  Sinda'irs,    pref! 

of  the  Interlocutor   which    finds,   that  the  Releafe   in  Marjory's  Contrafl:   or 

lo  March  176-,  the  Rcfpondcnc  having  put  in  his  Anfwer  to  this  Reprefentation,  the  Lord  C^^ 

The  Refpondent  likewife  reprefented,  and  prayed  the  Lord  Ordinary  toj 
bavinjr*  by  her  own  Contradl  of  Marriage,  difcharged  and  releafed  her  Irit^^ 
fine's  Claim  could  net  extend  beyond  the  Half  of  the  Conqueft.  I 

The  Appellants  put  in  their  Anfwer,  and  with  it  the  Anfwers  by  Kaihai 
fpondent's  Condcfcendence  ;  on  which  the  Lord  Or<iinary  pronounced  the  ft 
"  ft  leration  of  the  Repreientation  for  David  Tbreipland  and  his  Adminiftra,^ 
"  to   the   former  Interlocutor,  fo  far   as   it  finds   the   Sums   advanced   to   .( 
"  claiming   effeflu^l  Implement   of  the  Oblig.ltion   for  Conqueft,  in   fo   f^,- 
"   fidered  the  Coi'.'iefcen'dcnce  ior   the   De.'enJers,    and    Mrs.  Katharine  iS.| 
"   confidercd,  that  it  iS  an  agr.-ed  FacS,  that  Mrs.  Kr.tbarine  Sinclair,  at  tl 
"  Family  with  her  Father;  that  there  is  no  Deed  under  her  Hand    renoUj 
"  riage;    that  it  is   not   alledged  that  ftie,  after  her  Father's  Death,  evt^ 
"  Fathei's  Life  made  any  Claim   upon  it;  finds.  That  flie  is  not  bound  to, 
'=  Purfiier's  in  her  Ri!{,ht  to  the  Conqueft,  in  Terms  of  her  Father  arid  Moj, 

-4  June  i;67.  '^"''"^  Refpondent  prefented  a  Reprefentation  to  the  Lord  Ordinary,  com[  1- 
lo-.ving  Interlocutor  was  pronounced: — "  Having  (:onfidered  this  Reprefent:ri 
"  the  Interlocutor,  and  therefoie  adheres  thereto,  and  refufes  the  Defire  of 3 

S  'u!y  j-67.         The  Refoor.dcnt  gave  in  a  reclaiming  Petition  to  the  whole  Lords,  in  wl 

'  1 

ifiio.  That  from  the  Appellant  Ka'ijarine's  Anfwers  to  the  Queftions  put^ 
and  either  admitt  d  or  nov  denied  by  her,  it  was  evident  that  flie  liad  accef 
derrtood  bv  her,  by  her  Father,  and  by  her  neareft  Relations,  who  manage" 
grai'.ted  in  Satiilaction  of  all  Kutharim  could  claim  under  her  Mother's  M^' 
prior  to  David  Sinclair's  poftnuptial  Gontradt  of  Marriage  With  his  third  W'" 
Claims  of  the  Daughters  of  this  fecond  Marriage,  and  thereby  have  it  in  P 
of  his  third  Marriage.  Sir  Patrick  Dunbar,  Katharines  Uncle,  a  Man  of . 
at  the  I'ime  poiLITed  of  a  Counterpart  of  her  A'lother's  ContraiS  of  Marri 
naged  the  I'ranfjdtlon  for  her;  and  he  and  'James  SincLiir  of  Duran,  her  ps 
bar,  are  figning  Witneffes  to  the  Bond  ;  and  it  is  believed  that  on  Davi,'- 
bar  delivered  up  to  him  the  Counterpart  of  his  Marriage  Settlement  with  •' 
the  whole  Covenants  in  the  fame,  tn  he-  {,\fpLr\fT^t\-^<  ;„,„u.^=.,.-J  --  -J'"-' 
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thcfe  Daughters  w£<:  eniiilcJ  to  tlie  forcFaM  ^^^v,. 

ye  Power  ot  Divifio!)  :    And  therefore  firids,    1";...; 

•*oo  Mcrks  upon   her  as  her  Shire  of  the  Conq>rf  , 

7.0  reft  (atisiiol  with  the  Divi'io:i   he  maJc,   he  i'w\ 

^'irridgc,  to  Mrs.  Kathaiuu,   Co  tar  as  Mrs.  ji/ijrj:ry's 

Hiiw  Ur  Mrs.  Katharine  w.is  cut  out  from  claiming 

1  An(wi.ts  10  the  Qjieltio.is  |>iii,i(j  her   by  the  Dc- 

-ibc   Ktr  Anfwci*,  ur.d  iciurn  ihvin  to  tins  Picccfs 


'/.erred  a  Rcprefentation.  compla'ning  of  ihnt  Pare 
'  Marriage  was  cffcitual  to  cut  oft' her  Claim  ;  and 
Ordinary  adhered  to  that  Part  of  the  Interlocutor. 

alter  his  Interlocutor,  and  to  find.  That  Alarjaty 
:rcft  in  the  Conqucll,  the  ether  t)2i;ghter  Kntka- 


inc  Sinclair  to  the  QiicPions  f\it  to  her  hv  the  Re- 

jllowing  Intcrloeu!  ir  :    "  Having  refunicd  the  C.ii  - 

itnr-in-Law,  with  the  foicgoin;;  Aniweis,  adhtres 

.Mr<.  Ala-jory  do  not  preclude  Mrs.  KMiarint  from 

,^r   as   n  t   implemented.  —  .^.nd  further  having  con- 

\.imliiir\    Aniwcrs  ;    aid   more    jLTrticularly   h.iving 

e    lime  of  the  alltdgcd  Tunfaflion,   was  livini;  in 

ncin;  her  Claim  on  her  Mother's  Contrail  of  Mar- 

'      r   made   anv  Claim  upon  this  Bond,  or  even  in  her 

accept  of  that  llond,  ;4iid  ihnt  her  Claim,   and  tie 

ihcr's  Cunii.;dl  of  Marria;je,  remains  cfre.'lual." 

ilaininj;  ol    this   Intrilocutor ;   whereupon   the  fc'- 
ilio.T,  fiiid.r  no   fuCicieiU  Caufe  ihctciii  for  allciing 
rft  the  Keptcfcniation." 

Oilch  he  arg'icd  .ind  infrlcd, 
in. 

to  her,  and  from  FaiHi  .Tud  Circumlianres  ftalei', 

>ted  of  the  Bond  for    lOCcA  arid  that   it  was  un- 

';'ij«d  the   I'laufadtion  on  her  i'ait,  that  ilic  Hond   was 

fd  arria^c  Contrail The  Bond   is  dated  two  D.i)S 

ilc.fc,  when  he  meant  to  relieve  his  real  Krtaic  oft!  c 

'"■lis  Power  to  fettle   the  fame  upon  the  Heirs  M.ile 

icrHufmcfs  and  KiHiwlodgc  of  the  Law,  and  who  w.i» 

aj^e,   on    which   fhc  founds  lur  ptcfcnt  Claim,   m:i  ■ 

rcfciit  Truftcc,  and  .Son-inlaw  to  Sir  I'liiriU-  Dun- 

l  Smdair't  pranlinj;   this    Bond,  Sir  Fulri.i   Dun- 


[    s    ] 

dW-cha, 'ed  or  renounced  his  Share  of  the  Legitim,  the  Effeft  thereof  is  to  hoi 
eoKhUdren  as  if  he  had  never  exliied    and  ^^I^^^H^^^:^ 
Child  cannot  convey  to,  or   difcharge  the  Father   of    a  Risht  or  U    n.  of 
Riaht  or  Claim   of  Legitim   con^mences   at    the   Father  s  Death   on,y,    .r 
lin  i'does  commence,  then  each  Child  ^^^-1  7  ^n  d.lcharge  or  ren. 
Dia.  Dccinon.   Z  others,  as  was  folemnly  detern.ined  in  the  Cale  ot  Cl.ud  HcuLrfin  .  Ch 
Vol. ..  p.  545-   of  Marrr  a<.e,  was  extremely  different ;  it  was  a  true  and  proper  Debt    due 
Covenant,°a;,d  confequently  if  any  or  the  Children  d.(ch^^^^^^^^ 
Share  as  would  eventually  have  fallen  to  that  Child  :Tha    the  Appe  .ants  h.. 
h^^.  a  DirXrge  to  the  Father,  and  yet  they  argued  .nconhftently    that  ll^ch 
her,  who  w^s  the  real  Debitor  and  Party  d.fcharged     but  muft  ha-  'he  L 
no  PartytotheTranfaflion:  That  the  Appellants   had  alfo  adm.tted    that 
the  Prov^fion  of  Conqueft,   would  operate  a  total  Releafe    o  the  Father     bu 
one  of  the  Creditors,  could  releafe  the  Share  fallmg  to  or  belong.ng  to  fuel  ( 
theChi Wren  might  validly  affign  their  Share  to  the  bather    or  even  to  a   h 
hat  th    Difcharge  of  a  Child  "could  extinguiQ.  the  Cla.m  of  Debt  as  to  tU,t  C 
Th^   1   aProvirron  of  Cotiqueft  can  be  totally  releafed  by  all  the  Chddren,  i 
for  ever  bars  the  Child  granting  fuch  D>fcharge     that  a  D.  charge  granted 
ever  releafe  the  Father  of  fuch  Child's  Share  or  Proportion  of  the  Conquest. 

■2.do.  That  David  Sinclair,  by  giving  to  his  Daughter  Marjory  I  o,0C0  \ 
viffon  of  the  Conqueft  between  his  two  Daughters  as  ,t  was  clear  from  .he  ( 
that  he  was  tied  up  from  making  fuch  a  D.v.fion  by  h.mfel  By  that  Co 
C  Idrenof  the  Marriage,  is  to  be  divided  arnong  them  -  by  t  -  ^.^^^ 
-  Diftribution  or  Divihon  by  two  cf  the  nearejl  .f  K.n  on^je  Faihr  sS-., 
funhtr  fpecified,  that  the  Conquefl  alfo  provided  to  the  Children  w.u  to 
S>4'  Mother  was  alive  in  1748,  when  (he  was  married,  and  >t  cou  nc 
with  his  Daughter  Marjory,  in  her  Contraft  of  Marriage,  meant  to  exerc.ie 
do  without  th'^e  Concurrence  of  his  Wife  -,  but  he  was  not  barred  from  purch 
vLn  in  which  he  was  Debitor  to  his  Daughter.  That  the  nterloc^ator  o 
the  Father's  having  the  Power  of  Divifion,  and  was  given  as  hi.  K"lon  tor 
"tinued  bound  ,0  make  good  the  Provif.ons  to  the  other  Heir  o  the  Mur, 
..  Ld  not  exhaufted  them'"  but  when  the  Fad  as  to  the  Father's  Powers 
the  Judgment. 

^th.  That  the  Appellant  had  endeavoured  to  eftabliOi  two  Dlftinaions  1 
firftof  which  was  not  true  in  Fafl,  and  the  otiier  was  fallacious  m  poim  o 
underftood  to  be  Law,  long  prior  to  the  Determination  ,n  .he  Cafe  ot  M.< 
Cafe  in  that  Appeal,  proceeded  upon  that  Ground  :  "  In  his  Anfwer  to  1 
«'  had  the  Power  of  Dlvlfior,."  It  is  immaterial  to  the  Point  at  Iffue  wh e, 
is  prior  or  fubfequint  to(he  Death  of  the  Mother  his  Power  of  Divihon^: 
the  Children  are  as  much  Creditors  in  their  refpeSive  Shares  be  tore  hu  U 
Debitor  from  his  Obligation. 

After  the  Memorials  were  given  in,  the  Court  defirous  to  have  the  fulle 

..|julyr;63.    Bar,  the  Queftion  being  argued   at  great  Length    the  followinomerlocu 

^^1;  "  M..     M.r;nr.  fi;r,.lair's  Contra^  of  Marriage  in  1748,  impo"  a  Re.io. 


net 


r  1    rA  -isi  Dtbt  or  Obi;?at;oa     . 
,h«  tvent,  any  ChuJ^H.  «       ^  ^^^  ^^  ^^^^  g 

J,  bv  ioch  Uif^V'^'n  t  S   >.t  ihc  T.me.    .Tr.e 
•  Debc   wh.cU  Joes  n.t  ex,  ,„  y-,,„,7«, ..  .„d 

/,d    devolves   "?<?"/>'"„/„;' h.,l'-alhcr'sEx^<--""-^{ 

.,ncc  his  Snare  ^^  ^/I'^/cX^-^,  in  a  Ccnu.^l  , 

;ir.n  :  But  a  l'^«f  "     j.^", l.f.nii  from  c^p.c(. 

. ,  t,..e  Father  to  the  Ch.U  ^^  ^,^,i,,„u  fuch  -a 

heir  Share,  he  ">uu  I-  ^^"^   ^^^.^  ^arrc.!  by  grant- 
.  adoi.ticci  that  a  U.ud  i>  lor  ^^   ^^^  j,,. 

.^..nUcharge  could  -^^-fj;^;;  j^,e..on«,  vvho  wuc 

Jred.tcr  :    i  hat  they  ^■^''^'  ^^.f^rdly  denied 

,1  Perfon  ;  and  at  the  I'tTn-  .  ,„f  ,re  ("jlbinefJ, 

Vrks.  cnuM  never  be  r^f""-?;'/;, '^Uant.  Mother, 
C-»aofMaK.^c^-'^/^^;;p,,..O.dtoth. 

'I'.r,  «/-''^  ^-^■■/"''  "//'';'.;;•   ^  ••   An.\  th'>  Contra.t 

,   "b-d.wJ J  '■""■"    ""   '      :;.,     l.v  thUTranfaai"" 
'    'tbe  fupp'f  ■   '  /,  uc  knew  he  ct.u.d  n  t 

the  Lurl  OrdMu  ,  i-c  ,„.,,,„K,ther,;'  con- 
.llcerminin.,  tut  .'^-  '^^  \,  ^4,,.  .1.V  ;vv'5  bna.e 
u.a  cMrs.  ^^^'t'.'hLlJ'cQuU  be  nol^uand.t,o.,  lor 

r,etwc.ntUp..-C^-J^^:;l/(S^ 

rJ.c.-  »->'hcvvhoc  Re>  '""»  J-,//;/..;/..  F^r;^'^ 
'  l.rfuil  0.nea.on.  i"   V.  ;  ' 'I  --..iKr  and  h.. C -IJ 


1         -j.i.   the  wnoit  •>.--■        -    .. 
.irJ/f'  i  *'\'' ....    „     I,;,  Cafe  f '>"•   '  ' 

[.ll'in  as  cquaV.y  Uje^..4  ;\-;;^,,^„,,,,y  .de.fc  the. 
nnicilh  ai  alter  it,  ana 
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■  eftabliftied  by  the  Judgment  in  the  Cafe  of  Mia. 

/  Iritory  1721,  that  it  would  be  indecent  to  enter 

f  urged  on  behalf  of  the  Appellant  Katharine.— \i 

I  •'  Daughters  having  accented  of  Proviftam  in  then 

I  «  could  fall  to  them  by  their  Mother's  Contraa,  wh 

«'  them   as  two  of  three  Children   of  the  firft  ^ 

*'   Provifion  received  did  not  accrejce  to  the  Son  of  i 

"  pofal."     Upon  the  Foundation  of  this  Judgme 

milies  may  have  been  fettled,  in  Terms  thereof,  di 

ceive  what  Injuftice  would  be  done,  and   what ' 

that  Judgment,  it  ftiould  be  found  in  this  Cafe,  t 

Contrafts  of  Marriage,  in  Satisfadfion  of  what  wo 

it  fhould  be  found,    as  the  Appellant  Katharine 

accepted  of  lefs  than  would  have  fallen  to  them. 

Children  does  accrefce  to  the  remaining  Child,  an 

Objeiiion.  It 's  faiJ>   1/^5  That  the  Extent  of  the  F 

Children,  was  doubtful  at-  the  Time  t 
and,  2dl};  That  at  the  Time  of  the  1 
the  Mother  was  dead  ;  whereas,  in  th 
made  when  the  Mother  was  alive. 

4njwv*  I'  '5  anfwered  to  the  firft,    That  it  appea 

the  Cafe  of  Jllardice,  that  each  Party  arg 
ing  the  Conqueft  among  his  Children, 
'  by  the  Appellants,  is  not  true,  and  coul 

the  general  Point  of  Law  in  that  Cafe  ; 
Tranfaftions  between  Fathers  and  Chile 

to  the  DifTolution  of  the  Marriage. 

are,  from  the  Moment  of  their  Exiflen 
by  their  Father's  Marriage  Settlement. - 
may  difcharge  or  convey  their  refpeftiv 
Mother  is  nowife  requifite,  nor  would 
the  Marriage  fubfifts,  the  Share  of  the 
Number  of  Children  may  encreafe,  and 
contracted  by  the  Father  j  but  it  wjs  n^ 
ever  maintained  in  any  Cafe,  that  the  C 
of  the  Conqueft  until  their  Mother's  De 
when  the  Children  are  married,  or  fori 
ordinary  Doctrine  to  maintain,  that  a 
Provifion  to  a  Child,  in  lieu  of  her  eve 
not  be  at  Liberty  to  accept  of  fuch  Provi 
ther  was  alive,  when  it  is  admitted,  that 
Mother  is  dead. 

The  Refpondents,  upon  the  i^xh  January  ly-jo,  entered  their  Appeal 
Lord  Ordinary  of  the  nth  February  and  10  March,   and  alfo  from  the  Int 
all  in  the  Year  1767;  in  fo  far  as  they  find  it  not  inftructed,    That  Kat 
granted   by   her  Father  to  her  in  the  Year  1756,    and  therefore,  that  fh' 

fin™  nf  h«  Claim  fo  Cr^nnn^ft  ..n^.r  K».  A,T„.K„...  r> -k  '        • 


1 

one 
Bu 

^*   ■  '■Jicf,  affirmed  upon  sn  Appeal  to  this  Houfc  !n  Ff* 

^riC  j;h  ;  into  any  lurther  Difcullion  of  the  otiier  Arguments 

car/  ihit  i"*'  in  that  Cafe  cxprcfsly  found,  "  That  ths  two 

A{ff  I  fuc"  Contrail  I  of  Atarriage,  in  Sal'hf,u'i':cn  of  ell  that 

'  ^  hv  1''^''  Pfovifions  being  lefs  than  would  have  fallen  ta 

^^^\  Dcbilsrriage,  the  Surplus  of  tht  twi  Thirds  more  t'jan  the 

tarJ  A  J    li'he  faid  Alurriage,  l..t  uas  at  th  Fot'tr' s  fu  Dij- 

fru'  rice  nt  the  Rights   and  Intcrefts   of  many  hundred  F^- 

'  'KTi  'fing  thefe  fifty  Years  paft.      It  is  impoQiblc  to  coii- 

'J"  y  [VConlufion    would   arifc,  if,   in  dircfl  Oppofnion  to 

.  r  l^^.'if  hat  the  Children  cannot  accept  of  Provifions  in  their 

'  ^Jruld  fall  to  them  by  th'jir  Mother's  Contract ;  or  if 
<^'  /.nilc   conrcnils,   That   where  any  of  the  Children   have 

con  » iVc;!   ^^^  Surplus  of  what  would   have  belonged  to  fuch 

[l^g]  a  !>'  is  no'  "^  ^^^  Father'^  Difpofal. 

:  the 

Jrtdathcr's  Power  of  dividing;  the  Conqiicft  among  his 

(I  Phc  Judgment  in  the  Cafe  of  JlLr.liie  was  given  j 
CCJJr-'  ^hild'ranfaftion  with  the  younger  ChilJreii  in  that  Cafe, 

^'iQl  '  ;•■  le  prefent  Cafe,  the  'I'taiifadion  with  Marj^r^  was 


the  }, 


rs  from  the  Cafes  given  in  at  hearing  the  Appeal  in 

.1.  ucd  upon  the  Father's  unlimited  Power  of  diltribut- 

.  .  as  a  Point  unJi'putcd — l"he  I'aift  therefore,  as  Hated 

,*-,r..:d  have  had    no  Influence   in   ihe  Determination  of 

^  '*  r,    and,    2do.   It  can  make  no  UitTerencc,  whether  the 

A     /  'i'drcn  relative  to  the  Conqiiclf,   are  prior  or  pofterior 

'  /(.-  alt  is  an  incontcflable  I'ropofition,  that  the  Children 

»    t  bicc,  Creditors  in  a  Share  of  the  Conquci   provided 

a  P It   is  admitted,  that   when  of  lawful  Age,  they 

.i"ii>:  Shares  of  the  Conqueft. The  Coiifeiit  of  the 

L  tlioe  of  any  Eft'ctfl  to  invalidate  their  Ac'.s. While 

leic:  Conqueft  is   indeed  more  precaiious,  bccaufc  the 

la   the  Whole  of  the  Conqueft  is  fubjctt  to  the  Debts 

fft  v\»3t  maintained  in  the  Cafe   of  A^lardm  ;   nor  was  it 

hildren  were  not  at  Liberty  to  difpofe  of  their  Share 

t      ath. — In  fact,  it  is  done  almoft  on  every  Occafion, 

,,  myt^Mfamd  aled.—^—\t  would   be  a  nc'.v  and  very  cxtra- 

:  A  Father  fhould  not  be  at  Liberty  to  ijivc  a  fuiiable 

t'li/intual  Claim  of  Conqueft,    or  that  the  Child  fhould 

•'  ;^ic  Ifion  and  difchargc   her  l-'a(hcr,  f)  long  as   the  Mo- 

<  ^jhcithis  may  be  lawfully  and  cH'cclually  done  when  the 

■"  i(r  ill 

,f      to  your  Lordfliips  from  the  two  Tntetlnrutors  of  the 

ctlocutor  of  the  whole  Lords  of   the  4th  J)atmLtr, 

T  Marini  Sinclair  <i'ni    accept  of  the  Bond  of  Provifioii 

r  :  n  not  bound  to  accept  of  the  fame  in  lull  Saiisfac- 


h 


cj     '^         November  17,    I7<?7. 


Tnto  the  Right  Honourable  the  Lords  of  Council  and  SeJJion,  Com- 
viijioners  for  Plantation  of  Kirks  and  Valuation  of  Tiendsy 

T,  H-    E 

p  E  T  it:  I  ON 

o  F      <* 

George  Ba  j  -l  l  i  e  of  Leys, 

Humbly  fjjcweth,  •,        - 

» 

^HAT  the  Lands  of  Galltimfiir,  and  eighteenth  Part 
and  an  Half  above  rfie  Fjill,  commonly  called  the 
Millfieldy  belonged  in  Property  to  James  Dunbar  of 
Dalcrofs.  »  *        *  , 

That  Alexander  Dunbar  of  Barmubhaty  having  mortified  he 
)um  of  ZQOQMtrks  Scots,  for  the'''Ufe  and  Behoof  of  eight 
)oor,  weak,  and  old  Perfons  jwithih  the  Burgh  of  Invernefs^ 
ind  to  be  under  the  Management  of  the  Minifters  and  Kirk- 
^llion  thereof,  the  forefaid  ffimes  Dunbar  of  Dalcrofs,  who, 
ifter  Barmuckaty's,  Death,  became Jiable  for  the  Payment  of 
he  aforefaid  Sum,  executed  a  Deed  of  this  Date,  proceeding  ^  ^j]  ,^^ 
ipon  the  Narrative  of  the'fo^faid  Mortification,  by  which  nos* 
|ie  bound  and  obliged  him,  his  Heirs,  i^c.  to  content  and 
)ay  to  the  Members  of  the-Kirk-feffion  therein  named,  and 
heir  SuccefTors  in  Place  and  Office  for  the  Time,  as  Patrons, 
fruftees,  and  Adminiftrators,*for  the  Ufe  and  Behoof  of  the 
aid  eight  poor  old  and  weak  Pecfons  above  mentioned,  the 
aid  Sum  of  2000  Merks,  and  that  at  any  Term  of  Whitfunday 
nd  Martinmas,  at  which  it  lliall  be  found,  by  the  faid  Mini- 
t  .  .A  fter 
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ftennd  Filers  fertile  Time  being,  or  major  Part  of  them 
tlvtt'the  fiid  Sum  Ihall  be  got  conveniently  bertowed  on  Land, 
Herita^^   or  Wadlet,  co,?fonn  to  rhe  torefaid  Mon.hcat.on. 
Ivuh  40o"Merks  of  Penalty  in  cafe  of  Fad/.c,  wuh   the  ordi- 
nary Annualrent  of  the  laid  pnnc.pal  Sum,  durmgtheNot- 

^"xl'^laif  7--  D:n,l.r  did  further,  by   this  Deed    bind 
andobfg     him,  his  Heirs,   6v.  to  mteft   and  ieUe  the  Pa- 
trcHis     Truftees,  and  AdminiUrators   torelaid    and   tl>e.r,e- 
fSve  Succeliors  in  Place  and  Office,   *o^  ^^^  ^''--;^,  ^,f 
hoof  of  eight   poor  mdigent  Perlons  above  Ipeched    hen- 
tably    uud^rthJ    Reverfion  underwritten,  m  the  Lands  aiul 
other's   underwritten,  all  lying  within  the  Territory  and  Pa- 
r  111  of  Z'erncfs,  viz.  in  all  and.haiU  h.s  eighteenth  Part  and 
an   Half  eighteenth   Part   arable   Field-land   above   the  Hill, 
commonly  ^called   //..  mijM  bounded  >-/;--;■  ^1--^ 
^eToned.     Item,  in  all  and  halll  his   arable  Held-land  and 
^,he       CO  nmoni;  called  tb.  Gallam.r,  ^c      Jr.n,  in  all  and 
ha  11  his  four  Acres  of  arable  Pield-land,  of  and  in    he  Field 
ca  Id    /.'.  nc,>,pPr,  6'C.  'With  the  Tunds  of    the  ha.U  and    e- 
veral  Lands  above  written  ;  and  that  in  real  Warrandice  and 
Wal  Security  to  the  laid  Patrons,  Truitees,  and   Admuu- 
&  s    tb^  tlfe  forelaid  Ufe  and  Behoof,  tor  and  anent  the^ 
pryrnt  to  them  of  the  faid  principal  Sum  ot   2000  Merks^. 
S^dTenalty  when  incurred,  and  the  Annualrents  ot  the  piia- 
dpal  Sum,  to  be  dillnbute   and  applied  as  laid  is,  with  th» 
Chan^esof  the  Infeftment  to  follow  hereupon,  and  Inch  o. 
Str'sum     as   iliall   be   dUburled   m    Relation  to   tlu.  Prc^ 


tber  Sums 
aoiflcs 


By  this  Deed  he  grants  Procuratory  for  refigmngthc  I  ands  . 
Ukcas  1  hereby  refign,  furrender,  and  overg.vc  all  andfi 
hdll  my  Lands  and  others  above  and  after  Ipec.  led  ... 
n^^^^  laid  eighteenth  Part  and  an  Halt  eighteenth  Pa.  t  of 
r^^ablc  Field  lai.d  above  the  Hdl,  commonly  called  the 
m-LL    iU,n,  my  ia.d  arable  iidd-lands  ax.d  otb-^-^°-- 
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'*  monly   called  the  Gal/amuir,  with   my  faid  four  Acres  of 

"  arable  Field- land,  of  and  in  the  forefaid  Field  called  the 
"  Dempjler,  luith  the  /aid  Tiends  of  the  haiil  and  ieveral 
"  Lands  above  written,  and  haill  Houfes,  Biggings,  Yards, 
"  Liberties,  Privileges,  and  Pertinents  belonging  thereto, 
*'  lying,  denominate,  and  bounded  ut  fiipra,  together  with 
"  all  Right, .  Title,  Intereft,  and  Claim  of  Right,  which  I 
"  or  my  forefaids  had,  have,  or  anyways  may  have  or  pre- 
"  tend  thereto,  or  any  Part  thereof,  or  any  Annualrents  or 
•'  yearly  Duties  upliftable  forth  of  the  famen  in  Time  com- 
"  ing,  during  the  Not-redemption  under  written,  in  the 
*'  Hands  of  the  prefent  Provolt,  Baillies,  and  remanent  Town- 
"  counfellors  of  the  faid  Burgh  of  Inveriiefs,  reprefenting  the 
"  Body  and  Community  of  the  Burgh,  or  their  Succellors  irt 
"  Place  and  OiEce,  my  immediate  lawful  Superiors  thereof^ 
"  in  favours  and  for  new  Infeftment  of  the  fame,  to  be  made 
"  and  granted  in  du^  and  competent  Form,  to  the  faid  Mr. 
*'  Hector  Mackenzie,  Minifter  forefaid,  (s'c." 

This  Deed  contains  an  Affignatlon  to  the  haill  Mails  and 
Duties  of  both  Lands,  and  Tiends  during  the  Not-redemp- 
tion ;  and  it  contains  a  Claufe  of  Redemption  in  the  follow- 
ing Words:  "  Redeemable  always,  and  under  Reveriion,  the 
"  fliid  Lands,  Tiends,  and  others  above  exprefled,  by  me  or 
"  my  forefaids,  from  the  faid  Patrons,  Truilees,  and  Admi- 
"  niftrators,  in  Name  of  the  faid  eight  poor,  weak,  indigent 
"  Perfons,  be  Payment  making  to  them,  for  their  faid  Be- 
"  hoof,  of  the  faid  principal  Sum  of  2000  Merks,  Money 
"  forefaid,  and  what  of  the  Annualrents  thereof  ihall  hap- 
"  pen  to  remain  in  the  Hands  of  me  and  my  above  written, 
"  and  bees  refting  by  us  for  the  Time,  with  the  Penalty  above 
'^  mentioned,  if  incurred,  and  Expenees  of  the  forefaid  In- 
*'  feftment,  and  other  Difburlements  above  fpecified,  if  they 
"  fliall  happen  to  expend  the  fame,  in  our  Defaults,  accord- 
"  ing  to  their  Account  of  the  fame  in  Honefty  and  Credit, 
f  haill  and  together  ia  one  Sum,  at   any  Term  of  JVhit- 

'^  fundajfi- 
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*'  funday  or  Martinmas  in  1  ime  coming,  on  due  and  lawful 
*'  Fremonition  of  lixty  Days,  of  before,  to  be  made  be  us  to 
"  them  pcribnally,  or  at  their  Dwelling-places  for  that  EfFc<ft, 
*'  in  Prefence  of  a  Notar  and  Witneflcs,  as  effcirs  ;  upon  Pay- 
"  ment  whereof,  or  due  and  lawful  Conlignation  of  the  fame 
"  in  the  Hands  of  the  Provoll,  or  any  one  of  the  Baillies  of 
**  /«T^f/7;(/;,  mort  refponlal,  for  the  Time,  Premonition  being 
"  always  niatlc  as  above,  the  Lands,  Ticnds,  and  others  a- 
"  bove  written,  (hall  be  holden  and  repute  duly  and  lawfully 
"  redeemed  in  all  Time  thereafter." 

In  virtue  of  the  foreliiid  IVocuratory,  the  Kirk-felTion  ob- 
tained a  Charter  of  Refignation  of  the  forefaid  Lands  and 
Tiends  from  the  Magiftrates  and  Town-council  of  Inveniejs, 
^21  April,    jj^  virtue  of  which,  they  were  infeft,  of  this  Date. 

From  the  above  Recital,  your  Lonilhips  will  obferve,  that 
the  Right  which  Dalcrofs  granted  of  the  forefaid  Lands  and 
1  icnds,  in  favours  of  the  Kirk-l'ellion,  is  precifely  of  the  Na- 
ture of  an  improper  Wadlet;  and  the  Kirk-fcllion  having, 
in  virtue  of  the  forefaid  Titles,  ailbme  I  the  Polldlion  of  the 
Sabjeo1^,recentiv  after  the  Date  of  their  Right,  they  continued 
in  ilie  full  Pdllcllion  thereof,  without  any  Interruption,  from 
that  Period,  till  lately,  that  they  denuded  themfclvcs  of  their 
Right,  in  favours  of  the  Petitioner,  v.ho  had  Right  by  Pro- 
grels  to  the  Reverlion  from  the  torefaid  'Jama  Dunbar,  the 
Granter  of  the  Wadfet. 

That  there  was  no  Attempt  to  augment  the  Stipend  of  the 
Parilh  of  Invernefs,  from  the  1665,  till  within  thele  few 
Years,  that  a  Procefs  for  that  Purpole  was  brought,  at  theln- 
flance  of  the  then  Incumbents,  in  the  Courfe  of  which  Pro- 
cefs, a  Locality  was  made  up  in  the  Year  i  760,  wherein  the 
following  Article  is  ilateil  in  the  Locality  of  the  Stipend  of 
tJie  (ixond  Miniller  :  "  Item,  out  of  the  Tienils  of  the  Land?, 
*'  calkd  Callamuir,  or  Milljieltl,  the  Lands  of  BroaJjIotic 
"  j-lciij,  and  Acre  above  the  Hill,  called  C> atcr//ot!c\  and 
"  Hall   a  Coblc-lilhing,  belonging  to  ihc  Hoi'pital   of  Inver- 
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"  nefs,  of  old  Stipend,  i8/.  8j.  4^.  and  two  Bolls  one  Fir- 
"  lot  Vidual,  and  of  Augmentation,   11/.  8  j.  4^." 

This  Procefs  was  allowed  to  lie  over  and  fleep,  and  there- 
after wakened  at  the  Inftance  of  Alexander  Frafer  of  Culdu- 
thill,  an  Heritor  in  the  aforefaid  Parifh,  who  had  negledted 
formerly  to  produce  his  Rights  ;  and  feveral  other  Heritors 
having  likeways  produced  Rights  to  their  Tithes,  this  occa- 
fioned  a  new  Scheme  of  Locality  to  be  made  out. 

In  this  new  Scheme  there  was  localled  upon  the  Lands  of 
Gallamuir  and  Mil/ficid,  belonging  to  the  Heirs  of  John  Bail- 
lie,  Writer  to  the  Signet,  formerly  wadfet  to  the  Hofpital  of 
Invernefs,  1^  I.  6s.  2d.  Scots  of  Augmentation,  and  to  the 
fecond  Minifter,  out  of  the  Tiends  of  the  Lands  of  Galla- 
7nuir  or  Milljield,  and  a  half  Coble-fifliing,  formerly  wadfet 
to  the  Hofpital  of  Invernefs,  belonging  to  the  Heirs  of  Mr. 
John  Baillie,  of  old  Stipend,  16/.  i^s.  t,  d.  of  Money,  and 
one  Boll  one  Firlot  of  Vidlual. 

All  Parties  having  been  allowed  to  fee  and  objedl,  it  was 
objected  in  behalf  of  the  Petitioner  to  the  forefaid  Scheme  of 
Locality,  that  the  old  Stipend,  therein  flated  for  the  Lands 
of  Gallamuir  and  Millfield,  exceeded  what  was  charged  upon 
thefe  Lands  by  the  old  Decreet  of  Modification  and  Locality 
in  the  1665,  in  one  Firlot  and  one  Peck  of  Vi6lual,  and  two 
Shillings  Scots  of  Money .:  And  it  was  further  objected,  that 
no  Part  of  the  augmented  Stipend  could  be  laid  upoii  the  Pe- 
titioner's Lands,  as  long  as  there  were  any  Free-tiends  within 
the  Parifh,  becaufe  he  had  an  heritable  Right  to  the  Tiends 
of  the  forefaid  Lands  ;  and  the  Lord  Kemiet,  Ordinary,  up- 
on advifing  the  Objedlions,  with  Anfwers  and  Replies,  of 
this  Date  pronounced  the  following  Interlocutor :  "  The  'o  J«'y> 
^"  Lord  Ordinary,  having  confidered  thefe  Obje<aions,  wich'^^''* 
"  the  Anfwers  thereto,  and  Replies,  fuflains  the  firft  Obje- 
"  (Slion,  and  repels  the  fecond  Objedtion,  and  ordains  the 
"  Locality  to  be  re(^ified  accordingly ;"    and,  upon  advifing 


.     -    a  Rcprefcnt.itlon  and  Anfwcrs,  his  Lordfhip,  of  this   Date 
1767.    '  was  plcaled  to  adhere. 

The   Petitioner    humbly  begs  leave  to  fubmit  the  forcfaid 
Interlocutor  to  your  I.ordlhips  Review.     It  is  not  alledgcd 
that  there  is  not  Sutficiency  of  Free-tiends  within  the   Pariih 
to  anfwer   the  whole   augmented  Stipend  ;     and,   that  being 
the  Cale,  the  Petitioner  humbly  apprehends,  that  no  Part  of 
it  can  be  laid  upon  his  Lands. 

Your  Lordlhips  will  obl'erve,  that  the  Lands  of  Galla- 
mu'ir  or  Millfield,  with  the  Tiends  thereof,  were  wadletted  by 
panics  Dunbar  of  Dalcrofi,  as  far  back  as  the  1703,  to  the 
Kirk-lellion  of  Invcruefs,  who,  in  the  i'amc  Year,  obtained  a 
Charter  of-  Refignation  of  both  Lands  and  Tiends,  and  were 
infcft,  and  they  continued  in  the  uninterrupted  PoiTellion  of 
both  Lands  and  Tiends,  without  any  Demand  having  been 
made  upon  them  by  any  Perfon  claiming  a  Right  to  thefe 
Tiends,  down  to  the  prei'ent  Procefs  of  Locality  ;  and  rhat 
being  the  Cale,  it  is  humbly  fubmitted,  if  thefe  Lands  can 
be  burdencti  with  any  Part  of  the  augmented  Stipend,  as  an 
Iieritable  Right  to  the  Tiends  thereof  has  been  ellablilhcd 
by  the  pofuive  Prefcription. 

The  Petitioner  has  Reafon  to  believe,  that  the  Riglit  to 
the  Tiends  was  in  Dakrofs  the  Granter  of  the  W^adiet,  even 
at  the  Date  of  the  Wadlet;  but  it  is  unnecellary  to  enter 
into  that  QuelHon,  becaulc,  after  Polfcnion  was  had  by  the 
Kiik-leilion,  in  virtue  of  a  Charter  and  Seahne,  for  above 
the  Space  of  40  Years,  without  any  Interruption,  it  fuper- 
fedes  tiie  NecefTity  of  enquiring  into  the  Nature  of  the  origi- 
nal Right,  the  fame  being  fccurcd  by  the  pofitive  Prefcri- 
ption. 

The  Anfwer  that  was  made  on  the  other  Side  re/bives  into 
tliis:  That  there  are  not  lure  tfrmini  habtlvs  for  Prcfcriiuion  • 
That  rhcre  was  no  Title  in  the  Pcribn  of  the  Cranter  of  the 
\Va'lii.'t,  upon  wliich  Prckription  could  run  in  his  favours  : 
That  the  Right  granted  in  favours   of  the  Kirk-fellion   was 

only 
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only  an  Incumbrance :  That  Pofleffion  upon  that  Title  by  no 
Length  of  Time  could  eftablifh  a  Right  of  Property  ;  but 
that  the  Incumbrance,  upon  being  difcliarged  and  renounced, 
would  be  efFedually  extinguiflied. 

But,  with  Submiffion,  thefe  Obfervations  afford  no  folid 
Objecftion  to  the  Petitioner's  Plea.  He  humbly  apprehends 
chat  the  Charter  and  Seafme  in  favours  of  the  Kirk-feffion  is 
a  proper  Title  of  Prefcription,  not  only  in  favours  of  them- 
felves,  but  likeways  in  favours  of  the  Granter  of  the  Wad- 
fet.  The  Pofleffion  of  the  Wadfetter,  with  refped  to  every 
third  Party,  is,  in  the  Eye  of  Law,  the  Pofleffion  of  the  Re- 
v^erfer,  and  the  Right  eftabliflied  in  favours  of  the  Wadfetter 
by  fuch  PoflTeffion,  mufl:,  upon  Redemption,  accrue  to  the 
Reverfer. 

When  a  Perfon  grants  a  Wadfet  of  Lands  that  does  not 
belong  to  him,  and  the  Wadfetter  takes  Infeftment,  and  con- 
tinues in  PoflTeffion,  without  any  Challenge,  for  the  Space  of 
Forty  Years;  the  Right  of  every  third  Party  would  thereby 
3e  effediually  cut  oft'  by  Prefcription,  After  forty  Years  Pof- 
'effion,  in  virtue  of  Charter  and  Seafine,  without  any  Chal- 
enge,  the  Wadfetter  could  not  be  dift;urbed  from  the  fuppof- 
;d  Want  of  Right  in  the  Perfon  of  his  Author. 

This  clearly  holds  in  the  Cafe  of  irredeemable  Rights; 
tnd,  with  Submiffion,  it  can  make  no  Difference  that  a  Right 
i>f  Reverfion  is  ftipvilated  in  favours  of  the  Granter,  becaufe 
It  Perftn  poffeffed  of  a  redeemble  Right  is,  to  all  Intents  and 
I'urpofes,  Proprietor  inaQueftion  with  every  other  Perfon  than 
lie  Reverfer  ;  and  his  Poffeffion  will  fecure  the  Right  by  Pre- 
iiriptlon  againrt  all  third  Parties,  as  much  as  if  the  Title  of 
lis  Poffeflion  had  been  that  of  an  abfolute  Right  of  Pro- 
[erty. 

And  if  the  Prefcription  would  be  available  to  fecure  the 
i.ight  of  the  Wadfetter  againft  every  Challenge  by  third 
jarties  during  the  Not-redemption  ;  fb,  upon  Redemption, 
jie  Right  acquired  by  the  Poileffion  of  the  Wadfetter  will 

accrefce 
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accrefce  to  the  Reverfer.  The  PoflefTion  of  the  Wadfetter  is 
in  the  Eye  of  Law  held  to  be  the  PoflelLon  of  the  Reverfer, 
in  every  Qufflion  with  third  Parties  claiming  a  Right  to  the 
SubjcCl,  and  will  he  coniidered  in  the  fame  Light  as  if  the* 
Reverfer  had  hlmfelf  poflefl'ed  for  the  Space  of  forty  Yoars 
upon  a  habile  Title  of  Property, 

The  Wadfetter  poffcfles  the  Subject,  not  only  for  himfelf, 
but  for  the  Reverfer.  The  Charter  and  Scafine  expcde  in  his 
Perfon  is  a  fufBcient  Title  for  lecuring  by  Prefcription,  not 
only  his  own  Interelt,  but  likeways  the  [nterefl:  of  every  third 
Party  with  which  his  Right  is  burdened.  After  Redemption 
the  Wadfetter  may  be  confidered  as  Author  to  the  Reverfer, 
who,  in  a  Queftion  with  every  third  Party,  would  be  intitlecl 
to  found  upon  the  Charter  and  Seafine  that  was  expcde  in  the* 
perfon  of  the  Wadfetter,  as  a  proper  Title  of  Prefcription. 

That  tliis  would  hold  in  the  Cafe  of  a  proper  Wadlet  can- 
not well  be  doubted. — Where  a  proper  Wadfct  is  granted' 
to  be  holden,  as  in  this  Cafe,  of  the  Grantor's  Superior, 
when  a  Charter  and  Seafine  is  expcde  in  the  Perfon  of  the 
Wadfetter,  the  Grantcr  is  denuded  of  the  Property;  he  has 
no  more  remaining  with  him  than  a  perfonal  Right  of  Re- 
verfion,  and  upon  Redemption,  he  behoved  to  be  re-in- 
vefted  by  a  Difpofition  from  the  Wadfetter.  So  that,  in  the 
mod  proper  Senfe,  the  Wadfetter  becomes  the  Rcverfer's  Au- 
thor, and  the  Reverfer,  in  a  Queftion  with  third  Parties,  is 
certainly  intitled  to  found  ujion  the  Title  that  was  cxpedc  in 
the  Pcrlbn  of  the  Wadfetter,  and  alfo  upon  the  Pofl'dlion  that 
followed  in  virtue  of  it. 

Now,  although  in  a  Queftion  betwixt  the  Reverter  and 
the  Wadfetter,  there  may  be  a  great  Dillcrence  betwixt  a  pro- 
per and  an  improper  Wadfct,  yet  the  Petitioner  is  humbly 
advifed,  that  in  a  Queftion  with  third  Parties,  there  is  no 
material  Difference. — The  Wadfetter,  until  he  is  denuded  in 
favours  of  the  Reverfer,  is  in  a  Queflion  with  third  Parties 
to  be  held  as  Proprietor,  as  much  us  ia  the  Calc  of  a  propei 

Wadfl-t 
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Wadret. — It  is  not  competent  for  a  third  Party  to  found 
upon  the  Right  of  the  Reverfer,  or  to  alledge  that  his  Wadfet 
is  extinguilhed  by  his  Intromiflions,  the  Reverfer  could  al- 
low the  Wadfetter  to  continue  the  PofTefTion  as  long  as  he 
thought  proper  ;  and  the  Wadfetter,  after  having  poifefred 
both  Lands  and  Tiends  for  above  the  Space  of  forty  Years, 
in  virtue  of  a  Charter  and  Sealine,  containing  a  Right  to 
both  Lands  and  Tiends,  could  not  thereafter,  during  his 
PoflefTion,  be  made  liable  in  Payment  of  any  Tiend  to  the 
Titular. — In  like  Manner,  the  Reverfer  might  difcharge  the 
Reverfion  altogether,  in  which  Cafe,  the  Property  of  both 
Lands  and  Tiends  would  for  ever  remain  with  the  Wadfet- 
ter. And,  if  it  is  thus  in  the  Power  of  the  Reverfer  to  de- 
prive the  Titular  of  the  Poffeflion  of  the  Tiends  as  long  as 
he  pleafes,  it  is,  with  Submiflion,  not  eafy  to  conceive,  how 
the  Titular  fliould  be  in  a  better  Situation,  by  the  Reverfer '& 
exercifing  his  Right  of  Redemption,  than  the  Titular  would 
have  been,    if  the  Reverfer   had  allowed  the    Wadfetter  to 

continue  in  the  Pofieflion  of  the  Subject. It  is  inconfiflent 

with  the  Idea  of  a  Right,  to  fuppofe  it  to  depend  entirely 
upon  the  Will  of  a  third  Party. 

From  the  Premiffes,  it  is,  with  Submiffion,  plain,  that 
the  Lands  in  queftion  cannot  be  burdened  with  any  Part  of 
the  augmented  Stipend,  as  long^  as  there  are  other  free  Tiends 
within   the  Parifh^  the  Tiends  having  been  effeclually   con- 

folidated  with  the  Stock  by  the  pofitive  Prelcription. The 

Kirk-feffion,  by  their  PolTeffion  for  above  the  Space  of  forty 
Years,  upon  a  Charter  and  Seafine,  had  an  unqueflionable 
Right  to  thefe  Tiends,  which  could  not  be  challenged  by  any 
Perfon  whatever;  and,  upon  Redemption,  the  full  Right 
that  was  in  the  Wadfetter,  mufl;  accrefce  to-  the  Reverfer. 

It  was  faid  upon  the  other  Side,  that  the  Kirk-feflion  had 
not  the  uninterrupted  Poffeflion  of  thefe  Tiends  during  the 
Years^  of  Preicription,  for  that  there  were  Augmentations 

G  givea 


given  to  tlie  Miniftcrs  from  time  to  time,  and  no  Right  ol 
Exemption  pleaded  for  thefe  Ticnds. 

But,  in  the  Jiijl  place,  the  Petitioner  docs  deny,  that  any 
Augmentation  was  given  out  of  thefc  Tiends,  during  the 
whole  Period  of  the  Kirk-fcilion's  Pollelllon.  Their  Right 
commenced  only  in  the  1703,  and  there  was  no  Augmenta- 
tion of  Stipend  in  this  Parilh,  from  the  166,-,  till  the  prefenc 
Aclion  was  brought,  long  before  which  Time  Prclcription 
was  run.  And,  zJo,  It  would  not  hurt  the  Petitioner's  Plea, 
although  an    Augmentation    liad   been    given   out   of  thefe 

Tiends  during  the  Currency  of  the  Prefcription. Minillers 

Stipends  are  a  natural  Burden  upon  Tiends,  whetlicr  they 
belong  to  the  Titular,  or  be  confolidated  with  the  Stock,  and 
belong  to  the  Heritor ;  and  it  could  never  hinder  the  Heri- 
tor from  cllablilhing  his  Right  by  Prefcription  againll  the 
Titular,  that  the  Heritor,  from  not  attending  that  there  were 
other  free  Tiends  within  the  Parilh,  had  allowed  Part  of  the- 
Miniller' s  Stipend  to  be  laid  upon  the  Tiends  of  his  Lands. 

May  it  therefore  plcafc  your  Lorcljjytps,  to  ohcr 
the  forcfaul  Interlocutors  of  the  Lord  OrJijuiry^ 
ami  to  find,  that  the  Petitioner  has  an  heriuble 
Right  to  the  Tiends  of  the  forefiiJ  Lands,  and 
that  therefore  no  Part  of  the  augmented  Sti/  rnd 
can  be  laid  upon  thefe  Lands,  as  long  as  tic  re 
is  any  Jrce  Tiends  ivithin  the  Parijh. 

According  to  Juflice,  ^-c. 

R  O,    MAC  Q^U  E  K  N 


December  19.    1767^ 
pfEiND  Cause.] 

A      N      S      W      E      R      S 

FOR 

Alexander  Fraser  o{  Culduthill  and 
others.  Heritors  of  the  PariQi  of  In- 
ver?iejs ; 

T  O    T  H  E 
PETliTION  of  George  Baillie  of  Leys, 


f  HT^HE  minlfters  of  Invernefs  having  brought  a  pro- 
Q  cefs  'of  augmentation,  modification  and  locali- 

H  ty  in  this  court  feveral  years  ago,  in  the  courfe 

-^-  thereof,  an  interim  fchemc  of  locality  was  made 
up  as  far  back  as  the  year  1760  ;  and  in  this  locality  a  part 
of  the  augmentation  was  laid  on  the  teinds  of  the  peti- 
tioner's lands  of  Galloivmuir    and  Milnfield. 

A  redlified  fcheme  having  fince  been  made  out,  Mr. 
Baillie' s  lands  were  again  burdened  with  his  (hare  of  the  lo- 
cality, without  any  complaint  on  *his  part,  till  after  a  varie- 
ty  of  proceedings,  and  that  the  locality  was  prepared  and 
approven  of  by  the  Lord  Kennet  Ordinary  ;  and  when  it 
was  ready  to  be  reported  to  your  Lordfliips,  Mr.  Baillie  was 
pleafed  at  that  laft  flage  of  the  caufe,  to  enter  an  objedion 

in 
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,pr„rea  in  it  from  the  "eg-nmn J  -^  8    ,^7j,,„i,-,„,„„ 

''"■■""  '^e 'rt^r'^::  a    -  .-.n  tl,;  .Kws  ra,-,^  topvo- 
were  made  to  the  '^^e'^'  ,•       ..(Viirnea  tor  that  imi- 

auce  their  r.ghts  ;  an.l  that  tl    ^^^J^  '    ;^j  ^,^^1  „f  .i^.e  at- 

crwards  taken  up  »"  '^^^^T'""  "'^^^.^^^  ,^,de  bv  other  he 
,ig,us;  no-7!^^-:^:;^/^,r.c't:;r^^-^^  were  .evevally 
'•'""%"r'' ^t7  re  rSto  on  made  In  confeqnence 
^^^"of'Y"--iLmS;'f  that  kind  .as  Rnally  c^tc. 
thereof-    icte\ci\  4  ^,„.,r^H    ^nd    anproven   ot    bv 

tnined,    and    the    locahty    prepared    and      u  ^.j^^^^^^, 

the   Lord  Ordinary,    m  term,    of    the       ct 
before    this    objccT.on    was    ^>-<^'^^/"  J^^^/;   ,  of  one 
BaUlu-  :  and  after  .t  was  ';'''''\'^;£''^^^^^^ 
felBon  was  exhauftedu.  demand  ng>^^  ^^^^^,.  ^.,. 

writings  now  founded  on,  ^^^  f  .^^^^^.''.^^.^as,  and    fuHe 
-^    I     oc  rhc  wr  t hitrs  were  ni  niB  ovsn    n-mua, 

:S'^^tr^^rsit:::a»«„.oft,.i.t.i.i,„.- 

ot  his  title  ii(.<-'-'  .  .  J       ^-  i^,,,a  to  tia 

'•"''rL'fXr;"  a;  •  il-h'sl^c  .he  .ri,onacn,s  J 

i:;;;!:..!  to  prcrunu..  .!«■  l.c  ca„  il,ovv  ,u.  U.h  „al>t :    1  j 
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it  is  not  to  be  fuppofcd,  that  he  would  have  kept  up  !-.! , 
title-deeds,  had  they  given  him  a  right  both  to  Itock  and 
teind  ;  and  therefore,  in  the  fequel  of  the  argument,  tl.c 
refpondents  mufl  take  it  for  granted,  that  Jaims  Dunbar  of 
Dalcrofs^  who  v/as  author  to  the  petitioner's  father,  was, 
upon  the  face  of  his  title-deeds,  proprietor  only  of  tlu- 
lands,  and  not  of  the  teinds  , .  and  that  he  conveyed  the 
fame  right  which  he  himfelf  had,  to  Mr.  Baillie. 

But  the  petitioner,  though  he  can  fliow  no  heritable 
right  to  his  teinds  on  the  face  of  his  title-deeds,  has  taken 
up  a  very  extraordinary  conceit,  viz.  that  becaufe  his  fa- 
ther's author  Mr.  Dunbar,  in  granting  an  heritable  bond  to 
the  kirk-feflion  oi  Invcrnefs  in  1703,  did,  by  fomc  miftake, 
give  an  obligation  to  infeft  in  the  teinds  as  well  as  th.e 
lands,  though  he  had  no  right  to  the  teinds.  This  obli- 
gation, together  with  the  infefanent  following  on  it,  niult 
be  couiidcred  by  your  Lordfliips  as  a  good  preicriptive 
tide  ;  and  though  the  debt  is  now  paid,  and  the  fecuritv 
extinguiihed  by  a  difcharge  and  renunciation,  yet  as  the 
kirk-fellion  is  faid  to  have  had  poireilion  of  the  rents, 
ilock  and  teind  for  forty  years,  this  pofleilion,  founded  on 
the  heritable  bond,  mull  be  held  as  veiling  a  complete  he- 
ritable right,  by  virtue  of  the  pohtive  preicription. 

The  petitioner,  in  the  courfe  of  his  argument,  afFecls  to 
call  this  heritable  bond  a  wadfet :  He  admits,  that  it  is 
not  a  proper  wadiet  ;  but  he  fays,  that  it  was  of  the  natin  e 
of  lui  improper  iv:ulj'et  ;  and  that  as  the  wadfetter  was  in- 
titled  to  make  his  right  better  by  prefcription,  fo  he,  as 
coming  in  place  of  the  wadfetter,  is  intitlcd  to  avail  him- 
Jelf  of  any  plea  that  the  wadfetter  could  have  ufed. 

The  petitioner  may  give  the  fecurity  what  name  he  plea- 
i  .'3,  but  from  the  tenor  of  it,  as  i^tt  forth  by  himfelf,  it  is 
clear,  that  it  was  no  difpofttion,  either  to  Ifock  or  teind,  but 
merely  a  fecurity  given  for  payment  of  a  debt  ;  and  in- 
deed was  neither  more  nor  lefs  than  VN^hat  is  comirionly 
known  by  the  name  of  an  heritable  bond.  It  appears 
from  the  narrative  of  this  bond,  that  the  money  which 
was   the  fubjecfi:  of  the  fecurity,  having  been  mortihcd  to 

the 
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the  h^ipital  of  fit^'ertiefi,  under  ihc  ."(in.'.ninraiicn  of  tl.c 
kirk-fclCoa,  a:ul  being  already  in  x.\\c  haiulb  of  the  faitl 
jomcs  Dufil'df  of  Dalciofs,  as  debitor  iu  the  fuui,  aiid  it 
'^ein;;  rcafonab'.e  that  the  payment  cf  it  llioiil.i  bo  effcc- 
ti'alh  fecured,  therefore  the  faid  Javics  Dunbar  "  boun<l 
"  and  obliged  hiudelf,  his  heirs,  fucceflbrs,  and  executor.- 
''  whatfomevcr,  conjunctly  and  feverally,  to  content  ar... 
"  pay  to  the  faid  kirk-lelTion,  Z2'C.  all  and  haill  the  forefa:. 
'■  fum  of  20comcrks,  and  that  at  any  term  of  h'hitJunJiiy  nr 
"  Miirtitmas  in  time  coming ;  at  which,  it  Ihall  be  foutu' 
"  be  the  faids  minifler  or  minillcrs,  and  elders  for  the  time 
"  being,  or  major  part  of  them,  myfelf  or  my  faid  repre- 
'"  fentative,  being  always  one  of  the  number  ut  Jnpra. 
"  that  the  faid  fum  fhall  be  got  conveniently  beftowed 
"  on  land  in  heritage  or  wadfet,  conform  to  the  forefaid 
"  mortification,  without  longer  delay,  with  the  fum  ot 
"  400  merks  money  above  writcn,  as  liquidate  cxpcnces, 
"  in  cafe  of  failzie."  I.lkeas,  he  binds  and  obliges  him- 
i'clf,  to  pay  the  due  and  ordinary  annualreiu  of  the  faid 
principal  fum,  yearly  and  termly  during  the  not  pay- 
ment. 

"  And,  to  the  efFe<5l  the  faid  patrons,  truftccs,  and  ad- 
"  minirtrators,  for  the  ull-  and  behoof  above  fpecified,  he 
"  further  fecureJ  anent  the  premiflcs,  I,  the  faid  Jinnts 
"  Dunbar,  as  heritable  proprietor  of  the  lands  and  otlici  s 
"  underwritten,  with  the  pertinents,  without  prejudice  or  de- 
"  rogation  to  the  contents  aforcfaid  of  the  laid  mortification, 
"  and  what  has  tulluwcd  or  may  follow  thereupon,  or  to  the 
"  laid  perfanal  obligemcnt,  and  what  may  follow  on  the 
"  fame;  bot,  in  further  corroboration  thereof,  acctDtiuhiuJ j 
"  jura  jurtbus,  be  tliir  prefents,  bind  and  oblige  me,  my 
•'  heirs  and  fuccellurs,  with  all  convenient  diligemc, 
"  and  on  our  own  expcnces,  duly  and  fuincieiitly  to  lujiii 
**  OTul  feize,  be  the  relignation  underwritten,  the  patrons, 
"  truftees,  and  adminillrators  forefaid,  and  their  relpei 
"  tlvc  fuccellurs  in  place  and  udicc,  for  ilic  ufe  and  bchoi  l 
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"  of  the  eight  poor  indigent  perfons  above  fpecified,  heri- 
"  tably  under  the'reverfion  underwritten,  in  my  lands  and 
"  others  underwritten,  all  lying  within  the  territory  and 
"  pandi  of  /nvenie/s,  'viz.  In  all  and  haill  my  lands  and 
"  others  of  Gailozvmuir,  ^'c.  with  the  teinds,  and  that  in 
"  real  ivarrandice  and  fpecial  fecurity  to  the  faids  pa- 
"  tronS,  truftees,  and  adminiftrators  for  the  forefaid 
"  .ufe  and  behoof,  for'  and  anent  the  payment  to  them, 
"  in  the  cafes  and  circumrtances,  and  with  and  un- 
"  dcr  the  provifions  and  conditions  above  expreft,  of  the 
"  faid  principal  fum  of  2000  merks,  and  penalty  above 
"  written,  of  400  merks  money  forefaid,  when  incurred, 
"  and  the  annualrents  of  the  principal  funis  aforefaid." 

Then  follows  a  procuratory  of  refignation  in  common 
form,  for  new  infeftment  to  the  miniiters  and  feffion,  <^'c. 
''  heritably,  in  real  'warrandice  and  fpecial  fecurity  to 
*'  them  for  the  faid  ufe  and  behoof,  for  and  anent  the 
"payment  of  the  faid  principal  fum,  penalty,  annual- 
"  rents,    and   others   above    narrated,    redeemable    always. 

In   virtue  of  this  procuratory,  the  kirk-feffion  was  infeft  ApiiiiT- 
upon  a   charter  of  refignation  from  the  magiftratcs   and    '^'^^' 
council   of  Invernefs,  proceeding  on   the  forefaid   heritable 
bond,  and  bearing  exprefly  to  be  in  fecuritdtem  et  ivarranti- 
zntionem  of  the  mortified  fum. 

Such  being  the  fad,  the  refpondents  do,  in  the  _/fr/?  place, 
with  fubmiilion,  deny,  that  it  was  in  the  power  of  the  ad- 
miniftrators of  this  hofpital,  by  any  length  of  time,  to  ac- 
quire a  right  of  property  io  tlie  teinds  in  queftion,  as  they 
had  no  title  in  them  upon  which  they  could  acquire  fucli 
right.  They  had  no  difpoftion  to  the  teinds,  but  merely  an 
heritable  bond,  by  virtue  of  which,  as  creditors  of  Mr. 
Dimbar,  they  could  take  polTeniou  of  his  rents,  if  he  did 
not  pay  the  annualrents.  Their  infeftment  gave  them  only 
a  fecurity  or  incumbrance  ;  and  by  no  length  of  time  could 
B.  they 
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thev   ever  convert  this  into  .n  heritable  right  of  property. 

"  Th^t  whcfoe^er  have  bru.ked  by   ^^^^^^^^^  ^, 
"  nants    and   others,  having  their  right.,  their  1=^':-^'S,  Da 
'•  ronie;  am.uahents,    and   other  heritages     by   vir  u     ot 

..  their  W../>/.  u,/en.a..s  --^ V°      ^r  dL  ipace  o    40 
"  or  others  their  fupenors  and  authors,  for  the  Ipact  ot  40 
..  Tears  cTntinually'and  together,  following  ^f^^^^^^ 
-  date  of  their  faid  infcftments,  and  that  pea-eably  sMtn 
^.  oit  any   lawful   interruption  during  the    aid    pace^^  4^^^ 
"  vears  •  That  fuch  perfons,  their  heirs,  6c.    ^'^}^^l''')^ 
"  troubled    purfued.   nor   inquieted  in   the   hcnM   ngh 
"  anTX^Soi  th;ir  faid  lands  and  heritages    OV.  pro    - 
"  d  t     hev  be  able  to  fl.ow  and  produce  a  charter  ot  the 
"  t^  lanJ,  and  others  to  then,  or  ^-[^^f^^^^^ 
"  thrlr  laid    funeriors   and    authors,  preceding    the   entry 
"  o    the   fid   {o  years   poirdTion,  with  ^^e -flrun.nt  o 

"  fafine  thereon."-Now,  it  is,  -^^^^  ^"^"^!*^^f '/^  ""S- 
henfible  how  this  ftatute  can  apply  to  the  cafe  of  M^-  ^;;''' 
^r  who  Ihows  no  charter  or  fafine  in  the  perlon,  either  of 
Lr'r  of  ^ny  of  his  predcceilors  or  -^1--.  beltow.ng  up- 
on him  the  heritable  right  ot  property  ^  /i^/^^^';.;^  , 
merely  a  charter  and  infeftment  in  the  T^''^'^"  '^^^^^^^ .\^;''' ' 
S  his   autlior,  proceeding  on  the  n^!"^^'- ^^  ^"J  ^    ,^ i*^ 
bond   and    procuratory    of    refignation   '^'. ^^^^^^^^^^^^ 
leficnin-   the   lands   and   teinds   for  new  infettmcnt  to  tne 
•f  creditor,  in  warrandice  and  fccurity  ot   a   Aiu.  o    n  o- 
ney   and  which  fccurity  is  now  entirely  at  an  end,  and  ex 
tinguUhed  by  payment   of  '^^'^^''^'^^^^.y^^,^     ;,     ,,.ould 
Snnnofin"    the  fccurity   were    UiH  luuniun^, 
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nrefcribins  a  right  contrary  to  their  own  title  whereby 
S  V  had  merely  a  right  of  fecurity  or  warrandice  mtae 
?kI^  which  never  could  be  made  broader  by  poffeffioa 
[^rCSof  time:  Neither  could  they  fubfume  n. 
rermsofthfaaofparhament,  that  they  were /..n/.^  r  "j; 
Sn  th  teinds.  an'd  that  they  were  fafe  from  bea.g  dd- 
quieted  z«  the  hcntablc  right  and  property  of  their  faid  laud. 

'"t^fEvfn 'if  it  could  be  fuppofed  that  the  admiaiftrators 
ofthehtfpital  had  a   right   in  them,  which  could  be  ren- 
dered mor'e  firm  by  the  pofuive  P-^--P"-V^-:ir  "^17  fs 
in  no  ihape  avail  the  petitioner.     The  hofpital  s  ught  is 
now  entirely  extinguifhed,    and  the  difcharge    orremiacia- 
tion  granted  by  the  hofpital  cannot  have  the  fed  to  veft 
any  nght  xn  the  proprietor  of  the   lands  which  he  had  no 
cbantT  The  only    confequence  of  paying  the  debt,  and 
IdngadifchargJof  the   heritable    bond,    was,   that    the 
fronnetor  came  fo  poffefs  his  own   rents  m   place  of  allow- 
K  em  to  be  poffeffed  by    a  creditor.     But    his  right  oi 
5pe  ty  did  not  become  broader   than   it  was  formerly  , 
e  condnued   all    along  infeft,  and  in  the  eye  of  law  pro- 
p  ietor  of  tL  lands,   tLugh  he  was  for  fome    years  kep^ 
out  of  poflefTion  by  virtue  of  the  incumbrance ;     and  when 
Xe  incumbrance  was    purged,  he  re^affumed  the  po  Tcdion 
his  own  right;  not  as  a  fingular   fucceQor,  or  as  having 
rTanv  new  right  from  another  perfon,   but  by  vir- 
:rof  his/r^i^V-^^e  lands,  which  had    all   along  re- 

"tlfptnot:?  has  been  pleafed  to  argue  upon  the  fup- 
nofuion  ofareconveyance  from  the  kirk  leffion.fuch  as  hap- 
[.  n"n"  d^  cafe  of  I  proper  wadfet  holding  of  the  luperio. 
The  refnondent  has  no  reafon  to  inquire  what  may  be  the  law 

^nfucS^^^^ 

he  prefent  inftance  :  There  was  no  reconveyance  fiom  the 
hofpital  to  Mr.  BaMe,.or  any  occafion  for  a  reconveyance^. 
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.i\]  that  hapfvcncJ,  vras,  that  oj  on  pavnient  of  the  debt, 
the  fecurity  was  rcnoiinced,  and  jiny  riglit  which  the  ho- 
fpital  had,  whcthtr  by  the  cxprefs  tenor  of  the  boii  i,  or  by 
prefcription,  became  from  that  moment  cxtinguillied.  If, 
therefore,  Mr.  Dunbar,  or  his  fucellor  Mr.  Bail-ie,  had  no 
original  right  to  thefc  teinds,  they  certainly  acquired  none 
by  paying  off  the  heritable  debt,  and  purging  the  incum- 
berance  on  the  lands. 

The  petitioner  (lands  in  his  own  right  as  proprietor,  and 
not  in  the  right  of  the  hofpital  ;  and  it  is  in  vain  to  fay, 
that  the  hofpital's  pofleilion  was  the  fame  with  the  pro- 
prietor's, or  that  Mr.  Baillie  is  intitled  to  found  on  it  in  a 
queflion  with  third  parties,  as  much  as  if  he  himfclf  had 
poireffed.  There  is  no  doubt,  that  a  man  may  found  on 
the  poffelTion  of  his  tenants,  wadfetters,  annualrentcrs  or 
others,  polfeOing  under  him,  in  order  to  compleat  the  po- 
iitive  prefcription  ;  but  then  lie  mufl  Ihow  an  original  title 
in  himfelf,  or  his  predeceifors  and  authors,  upon  whicli 
the  pofTeffion  has  commenced,  otherways,  the  polfeffion  is 
without  a  title,  and  cannot  be  the  foundation  ot  prefcrip- 
tion. In  the  prefcnt  cafe,  Mr.  Baillic  does  not  pretend  to 
Ihow  any  title  whatever  in  himfelf,  or  his  pretlccelFors  or  au- 
thors, but  founds  merely  on  a  right  which  he  himfelf,  or 
which  is  the  fame  thing,  his  author  gave,  by  millake,  to  a 
third  party,  with  whom  he  docs  not  in  any  Ihape  conncc'f, 
and  which  right  is  now  totally  cxtinguiihed. 

For  thcfe  reafons,  it  is  hoped  your  Lonllhips  will  have 
no  difficulty  of  refufnig  this  petition,  and  of  adhering  to 
the  interlocutors  of  the  I-ord  Ordinary  :  And  it  is  alio  ho- 
ped, that  )vu  will  find  Mr,  BailU  liable  for  the  cxpcnce 
incurred  by  the  other  heritors  in  this  litigation,  very  im- 
properly maintained  by  him,  efpccially  after  the  caufe  had 
dc-i)cnded  fo  long  without  his  flating  the  objedion. 

In  rcfpe^  -whereof,  &c. 

ILAY  CAMPBELL 


JULY    16,    1768. 
[T  I  E  N  D     CAUSE.] 

MEMORIAL 

FOR 

GEORGE  BAILLIE  of  Leys; 

AGAINST 

Alexander  Fraser   of  Ciddufhlll,  and  0- 
thers,  Heritors  of   the  Pariih  of  Invernefs. 


■^HE  Stipend  of  the  Miniflers  of  Twuernefs  was  mo- 
dified by  a  Decreet  of  Modification  and  Locality 
in  1665'.  From  that  Time  no  Attempt  was  made 
to  augment  the  Stipend  of  that  Parilh,  till  with- 
in thefe  few  Years,  that  a  Procefs  for  that  Purpofe  was 
brought,  at  the  Inftance  of  the  then  Incumbents.  To  this 
Procefs  the  whole  Heritors  within  the  Parilh  were  made  Par- 
ties, and,  amongft  the  reft,  the  Governors  of  the  Hofpital  of 
Invernefs,  and  the  deceafed  Mr.  John  Bailiie,  Writer  to  the 
Signet,  the  MemorialilVs  Father;  and  after  the  Heritors  had 
feverally  deponed  upon  the  Rent  of  the  Subje6ls  belonging  to 
them  refpedtively,  a  Locality  was  made  up,  wherein  the  fol- 
lowing Article  was  ftated,  in  the  Scheme  of  the  Stipend  of, 
the  fecond  Minlfter :  ''  Item,  out  of  the  Tiends  of  the  Lands 
"  called  Gallajmiir,  or  Millfield,  the  Lands  of  Broadjlone 
"  Acres,    and  Acre  above  the  Hill,  called  Craterftone,   and 

A  "  Half 


"  Haifa  Coble-finilng  belonging  to  the  Hofpital  of  Invernefs, 
"  of  old  Stipend,  iS  /.  8  j.  4^/.  ami  two  Bolls  one  Firloc  Vic- 
"  tnal.and  of  Augmentation,  i  i  /.  8  j.  4  J."  And  theMeniori- 
alill's  Father  ^Yas  alio  Aatcd  in  that  Locality  for  the  Stipend 
of  the  Lands  belonging  to  him. 

This  Proceis  was  thereafter  allowed  to  lie  over  and  flecp, 
and  was  afterwards  wakened  at  the  Inltance  of  AlexnuJcr 
Frafer  of  CulMithill,  an  Heritor  in  the  aforefaid  Parilli,  who 
ha-.i  neglected  formerly  to  produce  his  Rights  ;  and  feveral  o- 
ther  Heritors  having  likcwife  produced  Rights  to  their  Tichci, 
this  occalioned  a  new  Scheme  of  Locality  to  be  made  out. 

At  this  Period  the  Memorialiil  had  entered  into  a  Tranlac- 
tion  with  the  Governors  of  the  Holpital  of  Invernffs,  for 
pnrchaiing  their  Rights  to  the  forclaid  Lands  oi'  G<i//iimuir, 
or  Milljiild,  and  ILdf  Coble-liihing.  From  this  Circumll mce, 
Occalion,  it  Icems,  was  taken,  in  the  new  Scheme  of  Locali- 
ty, that  was  after\K-ards  given  in,  to  ftate  thelc  Lands  and 
Filliing,  in  two  Articles,  in  the  following  Manner,  viz.  to 
the  firlt  Minirter,  "  Out  of  the  Tiends  of  the  Lands  oi'  Gdl- 
"  UiJJiuir  or  MilljiclJ,  belonging  to  the  Heirs  of  "John  Bni/lie, 
"  Writer  to  the  Signet,  formerly  wadfet  to  the  Hofpital  of /;;- 
"  vcrncfs,  1 3  /.  6  j.  2  J.  Scots  of  Augmentation."  And  to  the 
fecond  Minifter,  "  Out  of  the  Tiends  of  the  Lands  of  GaHamuir. 
"  or  .\li//Jie/J,  and  a  Half  Coblc-lilhing,  formerly  wadiet  to  the 
"  Hofpital  of  Invernej's,  belonging  to  the  Heirs  of  Mr.  John 
"  Baillie,  of  old  Stipend,  16  /.  15  s.  3  d.  of  Money,  and  one 
*'   Boil  one  Firlot  of  Viciual," 

The  Moment  this  new  or  retfbfied  Scheme  of  Locality  made 
its  Appearance  in  Proccfs,  it  was  objecled,  on  behalf  of  the 
Mcmoriaiifi,  that  the  old  Stipend,  therein  ftatcd  for  the  Lands 
of  Gallamuir  or  Milljifhi,  exceeded  what  was  charged  upon 
thele  Lands  by  the  old  Decreet  of  Modification  and  Locality 
in  the  if*(^S*  in  one  Firlot  and  one  Peek  of  Victual,  and  two 
Shillings  Scoli  of  Money  :  And  it  was  further  ohjccled,  that 
no  Pnvt  of  the   augmented  Stipend  could  be  laid  upon  thefe 

Lands, 
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Lands,   as  long  as  there   were  any  Free-tiends  within   the  " 
Parilh,    becaule   he  had    an  heritable    Right  to  the  Tiends 
of  the  forefaid  Lands ;    and  the  Lord  Kennet,  Ordinary,  up- 
on advifing  the  Objedions,   with   Anfwers  and   Replies,   of 
this   Date,    pronounced  the   following  Interlocutor:    "   Thejulyio, 
"  Lord  Ordinary,    having  confidered  thefe  Objedions,  with   1767.' 
"  the  Anfwers  thereto,   and  Replies,    fuftains  the  firil:  Objec- 
**  tion,    and  repels   the  fecond  Objeaion,    and    ordains   the 

Locality  to   be  reclified  accordingly;"    and,  upon  advifino- 
a  Reprefentation   and  Anfwers,    his  Lordiliip,   of  this   Date^Au^-ud  j, 
was  pleaied  to  adhere.  UJ?- 

The  iVlemorialill:  having  reclaimed  againfl  the  forefiid  In- 
terlocutor, in  fo  far  as  it  repelled  the  fecond  Objedion,  the 
Lords,  upon  advifing  the  Reclaiming  Petition  and  Anfwers, 
pronounced  the   following  Interlocutor  :    "  The  Lords  having  March  2J, 

again  heard  this  Petition,  with  the  Anfwers,  they  remit  to    '768. 

the  Lord  Kennet  Ordinary,  to  appoint  Memorials  to  be  gi- 
"  ven  in  upon  fuch  Parts  of  the  Caufe  as  he  jhall  think  pro- 
"  per,  and  that  betwixt  and  the  firil  Sederunt-day  of  lime 
"  next." 

■  Accordingly,  Lord   Kennet,  of  this   Date,   "  ordained  Me-  Mnrch  4, 
"  morials  upon  the  whole  Caufe,  to  be  given  in  to  the  Lord   ^^'^^' 
"  Ordmary,  on  or   before  the  14th  Day  of  June  next." 

This,  therefore,  is  humbly  offered  on  the  Part  of  Georo-e 
Baillie  of  Leys. 

And,  to  fupport   the  Memorialifl's  Objedion,  it  will  only  M^oria- 
be  neceffary  to  ftate  the  Titles  on  which  he  founds  his  Ri^rht  Il'IlV^'^"" 
to  his  1  lends. 

By  a  Charter,  of  this  Date,  proceeding  on  the  Refignation  April  27, 
of  'James  Dunbar  of  Dalcrofs,  the  Provoft  and  Magiftrates  of  '■'°^" 
Innjernefs,  Superiors  of  the  Lands  therein  mentioned,  difpon- 
ed,  coniirmed,  and  made  over,  to  and  in  favour  of  Mr.  Hec- 
tor Mackenzie,  Minifter  of  Lwernefs,  and  others,  Members  of 
of  the  Kirk-feiTion  there,  as  Patrons  and  Truftees  for  the  Ufe 
and  Beiioof  of  eight  poor,  old,  weak  and  indigent  Perfons, 

all 


all  and  haill  the  Lands  therein  and  above  mentioned,  cum 
"  Jaimis  omnium  di^aium  terrarum,  etc.  qu£  quidem  tcr- 
"  rx  arabiles,  allaque  praM'cnpta,  cum  J^cums,  et  pertinen. 
«  per-prnis   bereditanc  pcrltnuerunt  ad   Jacobum   Dunbar  dc 

"   Dalcrols."  i    r  n        a 

Adt-.!  27       On  this  Charter  Infcftment,  alfo  produced,  followed. 
>703.  *       And  the  iaids  Trullees  did  further,  ot  this  Date,  obtam  a 
Feb.  M,  Decreet  of  Adiud.cation   againl^    the   faid    'James  Dunbar   of 
>7"-      Dalcrofs    therein  defigned  heritable  Proprietor  ot  the  Lands, 
Tenemekts,  and  others   under  written,    with   the  Pertinents, 
by   which   the   forcfaid   Lands,  tailed  the  MiUjicU  or  Galla- 
viuir    Half-coble  Salmon-fiihing  on  the  Water  of  Ncjs,  and 
others,  with  the  Tiends  of  the  laid  Lands,  and  other  Subjeds 
therein  mentioned,  were  adjudged  from  the  laid  James  Dun- 
bar   and  decerned  and  declared  to  pertain  and  belong  to  the 
faid  Truftees,  and  their  Succellors  in  Office,  for  the  Ufc  and 
Behoof  above  written,  heritably,  in  Payment  and  Satistadioa 
of  the  Sums  therein  mentioned. 

The  Trullees  were  dirediy  admitted  into  the  full  and  exclu- 
five  PoiVcllion  of  the  Subjeds,  at  and  from  the  pate  of  their 
right  This  Fad  was  never  dlfputed  on  the  1  art  ot  the  He- 
ritors "  till  they  gave  in  their  Memorial  to  be  advifed  herewith, 
in  which,  for  the  firft  Time,  they  alledge,  that  the  'I  ime  when 
the  Truftees  entered  into  Pondhon,  does  not  certamly  appear, 
for  that  Allowance  is  given  in  the  Decreet  ot  Adjudication 
for  fome  Annualrents  admitted  to  have  been  then  paid,  and 
Decreet  is  taken  only  for  the  Balance  which  was  rciling. 

It  is  not,  however,  believed,  the  Irlcntors  would  give  their 
Oath  of  Calumny  on  their  Averment,  as  the  Pad  is  notorious, 
and  if  nccenary,  can  Hill  be  proved  ;  but  without  turther,  it 
Is  c'vcn  corroborated  by  the  very  Circumllancc  founded  on 
bv  the  Heritors  thcmfelves,  bccaufe  thole  Annualrents  dc- 
dudcd  in  the  Decreet,  were  no  other  than,  and  arole  Irom, 
the  Rents  of  the  Lands.  The  Trullees  did  not  fall  to  give 
Credit  for  more  than  they  had  uphttcd  or  received,  but  their 

giving 
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giving  Credit  for  thefe  Rents,  fhows,  that  they  had  been  ia 
PofTeffion  from  the  Year  1703,  and  no  Cla;m  was  made  upon 
them  for  the  Tiends,  for  thefe  fixty  Years  part,  but  they  pof- 
felfed  the  fame,  as  well  as  the  Lands,  without  any  Interrup- 
tion or  Demand  made  by  any  Titular,  or  other  Perfon 
pretending  Right  to  them. 

And,  by  Difpofition  of  this  Date,  they  difponed  and  made  ^oth  No- 
over  the  PremifTes,  with  all  Right  and  Title  rtanding  in  them,  Y"^^"' 
to  the  Memorialift,  who,  befides  having  a  Right  to  the  Re- 
verfion  after  mentioned,  is  further  come  into  their  Place,  ia 
confequence  of  the  faid  Difpofition.  The  other  Heritors,  in- 
deed, pretended,  that  it  appeared,  by  a  Procefs  of  Reduftiou- 
improbation.  Count  and  Reckoning,  which  he  had  brought 
fome  Time  ago  againft  the  Truftees,  that  mofl:  of  the  Sums  fe- 
cured  had  been  fatisfied  and  paid  by  the  Intromiflions  of  the 
Managers,  and  that  the  Memorialift  paid  up  the  Balance,  on  ob- 
taining a  Difcharge  and  Renunciation.  But  the  Fadl  is  mif- 
repreiented.  The  whole  principal  Sum,  with  Part  of  the 
Intereft,  remained  due,  and  the  Memorialift  was  obliged  to 
purchafe  the  Right  from  the  Truftees,  at  the  full  Value  of  the 
Lands,  on  which  occafion,  for  compleating  his  Titles,  it  was 
found  neceffary  they  iliould  grant  him  the  Difpofition  laft 
mentioned,  and.  of  confequence,  the  Memorialift  does  humbly 
apprehend  his  Right  is  now  eftabliflied  by  the  pofitive  Pre- 
Icription. 

The  other  Heritors,  without  difputing  the  Pofleffion,    pre- Argument 
tended  that  the  Memorialift  had  no  proper  Title,   on  which  °^, '"^^^ 
he  could  plead  Prefcription  ;   for,,  that  the  original  Right  of  rkors. 
the  Truftees  was  no  other  than  an  heritable  Bond  or  Security, 
granted  by  the  faid  James  Dunbar  of  Dalcrofs.^  for  the  2000 
Merks,  payable  to  the  fiid  Truftees  ; — that  the  Charter  and 
Seafine  was  no  more  than  an  heritable  Infeftment  granted  to 
a  Creditor,  in  Security  of  his  Debt,  and   therefore  could  not 
be  a  proper  Title  or  Foundation  for  eftablifliing  a  Right  of 
Property,  either  to  the  Tiends,  or  to  the  other  Subjeds  over 
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wlilch  the  Security  was  granted;  that  the  Adjudication  was 
filib  inavailable  for  the  Purpofe,  becaufe,  it  was  laid,  the 
'liends  of  thefe  Lands  belonged  anciently  to  the  Abbay  of 
At bi oath;  and,  upon  the  Reformation,  having  come  into  the 
l-'amily  of  Panmure,  were  compleated  by  Infeftment; — tiiat, 
therefore,  they  could  not  pals,  or  be  tranfniitted  by  an  Adju- 
dication or  other  Right,  that  remained  merely  pcrfbnal,  but 
icquireil  an  Infeftment  for  denuding  the  Marl  oi  Panmure. 

l"he  Memorialiil,  that  he  may  do  Jullice  to  this  Argument, 
Ihall  Hate  the  i'rogrefs  and  the  Nature  of  the  Rights,  lo  far  as 
leems  to  be  ncceflary  for  underltanding  it. 

The  iiiid  'Jiimes  Dunbar  of  Da'crojs,  heritable  Proprietor  of 
the  laid  Lands,  and  others  above  mentioned,  in  1703,  executed 
a  Deed,  proceeding  on  the  Narrative  of  a  Mortification  for- 
merly made  by  his  Predeceffor,  Alexander  Dunbar  oi  Bar- 
vuickaty,  by  which  he  bound  and  obliged  himfelf  and  his 
Heirs,  to  content  and  pay  to  the  Trullces  therein  mentioned, 
for  the  Life  and  Behoof  aforeiiiid,  all  and  haill  the  Sum  of 
coco  Merks  Scols^  with  the  due  and  ortiinary  Annualrent  of 
the  limie,  yearly,  termly,  and  continually,  from  the  Term  of 
JVbi/J'unif.iY  then  next  to  come,  during  the  Not-payment;  and 
to  the  Klfect,  the  faid  Patrons,  Truflces,  and  Adminiilrators,  for 
the  Ul'e  and  Bclioof  above  Ipccified,  may  be  further  lecured 
anent  the  Premilfes,  he,  inter  alia,  grants  Procuratory  for  re- 
figning  the  Lands,  'Fiends,  and  others,  in  the  following 
Terms : 

"  Likeas,  in  order  to  the  faid  Infeftment  by  Re/ijrnaiion, 
'*  as  laid  is,  1  hcieby  make  and  conllitute,  c^r.  likeas,  I  here- 
"  by  refign,  furrtnder,  and  overgive,  all  and  haill  my  Lands 
"  and  others  above  and  after  (pecified,  (i  f.  with  ^j// Right, 
"  Title,  Intertll,  and  Claim  of  Right,  which,  I,  or  my  fore- 
*'  faids,  had.  Iiave,  or  anywilc  may  have,  or  pretend  there- 
"  to,  or  any  Part  thereof,  or  any  Annualrents  or  yearly  Du- 
"  tica  up'iU.iblc  lurth  of  the  f.imc,  in  Time  CDUiing,  (hiring 
"  tie  Aot- rail iiij'l ion  unJcr  ivntten,  in  the  Hands  of  the   pre- 
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«  fent  Provoft,  BallUes,  and  remanent  Town-counfellors  of 
«  the  faid  Burgh  of  Invemefs,  &c.  in  favour,  and  for  new 
•'  hifcftment  of  the  fame,  to  be  made  and  granted,  in  due  and 
"  conipetent  Form,  to  the  faid  Truftees,  heritably,  m  real 
"  Warrandice,  and  fj^ecial  Security  to  them,  for  the  Ufes  and 
"  Purpofes  above  mentioned,  6^^.  to  be  holden  ot  the  (aid 
"  Superiors  in  Feu  and  Heritage,  conform  to  the  origmal  and 
"  late  Infeftments,  and  as  is  cuftomary  and  prafticable  m 
*'  the  hke  Cafes,  redeemable  always,  and  under  Re'verfton,  in 
*'  Manner  under  written."  . 

The  Deed  further  contains  a  mod  ample  Claufe,  affignmg 
and  transferring,  to  and  in  favour  of  the  Truftees,  the  haill 
Writs  and  Evidents  relating  to  the  Subjects  difponed,  with  an 
Affignation  to  the  Mails  and  Duties  thereof,  during  the  Not- 
redcmption,  furrogating  and  fubllituting  the  Truftees  tn  my 
full  Riirbt  and  Place  of  the  Prenuffes,  during  the  for  ej aid  Space ;  as 
alfo  a^moa  ample  Claufe  of  Warrandice,  warranting  not  only 
the  prefent  Right  and  Procuratory  of  Refignation  above  writ- 
ten, but  alfb  the  Lands,  Tiends,  and  others  above  exprelled  them- 
fel  ves, "  redeemable  always,  and  under  Reverfion,  the  faid  Lands, 
"  Tiends,  and  others  above  expreffed,  by  me  or  my  forefaids, 
"  from  'the  laids  Patrons,  Truftees  and  Adminiftrators,  by 
"  Pavment  making  to  them,  for  their  faid  Behoof,  of  the 
"  faid  principal  Sum  of  2000  Merks  Money  forefaid,_  and 
"  what  of  the  Annualrents  thereof  iliall  happen  to  remain  in 
"  the  Hands  of  me  and  my  above  written,  and  be  reftmg 
«'  by  us  for  the  Time,  with  the  Penalty  above  mentioned,  it 
"  incurred,  and  Expences  of  the  forefaid  Infeftment,  and  o- 
«'  ther  Depurfements  above  fpecified,  if  they  Ihall  happen  to 
■"  expend  the  fame  in  our  Defaults,  according  to  their  Ac- 
«'  count  of  the  fame,  on  Honefty  and  Credit,  haill  and  toge- 
"  ther  in  one  Sum,  at  any  Term  of  Whitfunday  or  Martin- 
"  r.ias  in  Time  coming,  on  due  and  lawful  Premonition  of 
"  fixty  Days  of  before,  to  be  made  by  us  to  them,  perfonal- 
*'  Iv  or  at  their  Dwelling-places,  for  thatEffed,  in  Preftnce  of 
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"  an  Xotar  and  Witnefles,  as  efFeirs;  upon  Payment  where- 
"  of,  or  due  and  lawful  Confignation  of  the  fame,  in  the 
"  Hands  of  the  Provoft,  or  any  one  of  the  Baillies  of  Itiver- 
"  nej's,  moft  refponfal  for  the  Time,  Premonition  being  al- 
"  wavs  made  as  above,  the  Lands,  Ticih/s,  and  others  above 
"  v.ritten,  Ihall  be  holden  and  repute  duly  and  lawfully  le- 
"  deemed  in  all  Time  thereafter." 

It  was  upon  this  Deed,  and  theProcuratory  therein  contain- 
Cil,  that  the  Rcfignation  aforcfaid  was^made  in  the  Hands  of 
the  MagiUrates  and  Council  of  /nirnir/s,  who  granted  the 
Charter  and  Infcftmcnt  above  mentioned,  by  which  they 
give,  grant,  and  difpone  to  the  liiiil  Trullccs,  all  and  haill 
the  Lands,  Tiends,  and  others  above  written,  in  the  mod 
ample  Terms,  hcereditarie,  J'ub  rei'crfione  t^wuv. 

The  Memorialill  tranfacled  with  the  Triillces,  and,  by  Dif- 
pofition  above  mentioned,  they  fold,  annalzicd,  and  dii'poned, 
to  and  in  his  favour,  all  and  haill  the  Lands  and  others  above 
mentioned,  with  all  Right,  Title,  and  Intcrcil:,  which  they 
or  their  Predeceflbrs  had,  or  could  pretend  in  the  fame ;  and 
as  the  Difpofuion  contains  a  Procuratory  of  Kelignation,  ib 
the  full  Right,  formerly  vefled  in  the  Trullecs,  is  now  veiled 
in  the  Memorialill,  and  he  did  thereby  acquire  Right  to  the 
Adjudication,  Charter  and  Infettmcnt,  as  well  as  all  other 
Titles  which  pertained  or  belonged  to  them. 
Mrmoria-  Thus  Handing  the  Cafe,  the  Trullees  appear  to  liave  had  a 
iwcr.^"  molt  ample  Right  to  the  Lands  and  other  Siibjctfls  dilponed  ; 
they  were  intitled  dircclly  to  enter  upon  full  PoHcirion,  by 
uplifting  the  Mails  and  Duties,  and  cxercifuig  every  other  Aifl 
implied  in  Property,  and  they  did  fo  accordingly. 

Their  Right,  however,  was  originally  redeemable,  and  as 
they  were  intitled  by  the  Charter  and  Infettment  to  no  more 
than  the  principal  Sum  and  Interell  thereof,  with  the  Kx- 
penccs  and  othcis  that  ihould  be  incurrcil,  lb  it  was  inijilicd, 
that  they  were  accountable  lor  their  Intromifnons,  but  ihll  they 
were  not  infclt  in  an  Annualrcnt  nicrelv,  and  therefore  their 

Right 
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RigTit  not  being  Itmited  in  that  Manner,  did  truly  refolve  in- 
to an  improper  Wadfet. 

But  the  Memorialifl  is  at  a  lofs  to  underftand,  how  he,  or 
the  Truftees,  his  Authors,  could  be  thereby  debarred  or  hin- 
dered from  acquiring  a  Right  by  the  pofitive  Prefcription  to 
Tiends,  or  any  other  Subjedts,  over  which  his  Security  or 
Wadfet  extended. 

The  Truftees,  by  entering  into  PoiTeflion,  became  liable 
for  the  Tiends,  and  they  or  their  Tenants  were  the  only  Per- 
fons,  from  whom  any  Titular  pretending  Right  could  have 
demanded  them.  It  would  therefore  be  hard,  and  feems  not  a 
little  anomalous,  to  maintain,  that  they,  pofl'effing  under  two 
different  Titles,  a  Charter  and  an  Adjudication,  could  yet  not 
acquire  a  good  Right  to  the  Tiends  by  Prefcription,  though 
they  were  exprefly  difponed  to  them  by  both  Deeds. 

A  Wadfetter,  proper  or  improper,  poffeffing  under  Charter 
and  Seafine,  is  and  falls  to  be  taken  for  full  Proprietor  in  e- 
very  Queftion  with  all  others,  except  the  Reverfer,  he  can 
grant  Tacks,  and,  with  refpecfl  to  the  out-putting  or  in-put- 
ting of  Tenants,  has  all  the  Rights  competent  to  other  Ma- 
fters ;  with  refpedl  to  the  Superior,  he  falls  to  be  confidered 
as  Vaffal,  and  is  intitled  to  the  Renewal  of  his  Inveftiture  on 
every  Occafion,  which  renders  that  Solemnity  neceffary:  In 
flxort,  quoad  onines  mortales,  he  holds  or  can  acquire  the  full 
Property  of  the  Subjed^s  wadfetted  to  him,  as  much  as  any 
other  Proprietor. 

Nor  was  any  Diftindllon  attempted  to  be  made  by  the  other 
Heritors  between  Tiends  and  Lands,  or  other  Subjedls,  but 
all  are  in  the  fame  Circumftances,  and  if  an  heritaole  Right 
could  not  be  acquired  to  the  Tiends  under  the  Tides  above 
mentioned,  fo  neither  could  it  to  the  Lands  or  Fiihings, 
Mills  or  others,  which  however  it  is  not  believed  will  be 
maintained. 

G  Put 
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Put  the  Cafe,  that  an  improper  Wadfetter  has  been  in  full 
PolltlVion  of  Lands,  by  exerciling  every  Acl  of  Property  un- 
der heritable  Titles  for  forty  Years,  and  that  a  Challenge  was 
brought  by  a  third  Party,  for  declaring  his  Right  to  thefe 
Lands,  and  evieling  them  from  the  Wailfctter  ;  it  is  alked, 
Whether  the  pofitive  Prefcription  would  not  afford  the  Wad- 
fetter  a  good  Defence  again(\  fuch  Challerige?  the  Party,  by 
whom  the  Challenge  was  brought,  would  not  be  heard  to 
plead,  that  the  Wadfetter  had  no  more  than  njia  oeJiti,  or 
that  his  Right  was  extinguilhable  by  his  Intromilhons,  the 
Argument  would  be  difregarded,  and  the'pofitive  Prefcription 
would  have  two  Eri'ccls  in  favour  of  the  Wadfetter,  i/?,  It 
wouKl  confoliilate  into  his  Right  every  Particular  difponed  to 
him  over  which  his  Security  extended,  and  have  the  Kfleclto 
make  it  be  deemed  Part  of  the  Subjetfls  wadletted  to  him. 
Ziiiy,  It  would  fecure  to  him  an  ablolute  Right  to  all  and 
each  of  the  wadletted  Subjects,  contra  oiiints  morialcs,  the  Re- 
vcrfer  excepted. 

If  it  were  otherwife,  the  pofitive  Prefcription  could  not 
poilibly,  in  the  prelcnt  Cafe,  run  in  favour  either  of  the  Wad- 
ietter  or  of  the  Reverfer  ;  it  could  not  run  in  favour  of  the 
Rcvcrler,  bccaufe  he  was  denuded,  and  had  no  more  than  a 
pel  fonal  Right,  and  was  not  immediately  in  Poill-irion  ;  nor 
couid  it  run  in  favour  of  the  Wadletter,  propter  defcilum  titn- 
li,  becauic:  his  Right  gave  him  no  more  than  'A  jus  crcditi  la 
Security  of  his  Debt;  thus  the  whole  Time,  during  which  the 
n^ullces  poifell'cd,  could  not  polhhly  be  available  cither  to 
them,  to  tiie  Memorialilt,  or  to  any  other,  a  Propofition, 
wJuch,  it  is  not  thought,  will  ferioufly  be  maintained. 

The  PofTcinon  of  a  Wadfetter,  proper  or  improper,  can 
fujely  be  couj'/iued  with  that,  cither  of  the  Reverfer,  or  of 
any  other  I'crlon  claiming  in  his  Right,  for  the  Purpofe  of 
compltatht^  pgfitive  Prcdnption,  already  begun  before  his 
Waillet  is  createtl  :  and,  as  x\\c  Jttll  I'ltle  is  in  tiic  Wadletter, 
as  )opg  as  the  Wadlct  fublills,  or  his  Right  is  not  redeemed, 
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fo  It  does  not  feem  to  admit  of  a  Doubt    th :» ^  P..r  ,-  .- 
airo%,»  a.  Che   Wadfater,  and  ,^c ke     r^l"^.""^^^^^^ 
menciiig  from  the  Tioie  of  his  entering  ;-,r„  p  n'fr    ' 
be  co™p..„d  .„  anoche.  Pa„„  a^eS™!  ;™:fZ'ec"::, 

rand,ce,  becaufe  the  Ma  Jer  Ts  li  Ul  ar    *«  thr;?,  ;^  w" 

refigning  the  Subjeds!  and  ehey  were  re&Ped  a.".'"^°'■^  "^ 
he  impowered  the  Truftees  tn  eateTXeaf  1,  p  f;";?'''- 
and  a  Charter  and  Infeftment  were  exoede  n  tt*^^  V  '"^u"' 
which  all  the  R,ght  that  was  in'^^fcrel^to'trp'r': 
ions,  and  it  remained  with  them,  as  lone-  a.  h^T^ 
cife  the  Faculty  of  Redemption.  ^       ^'  '^'^  """^  ^^'^- 

It  IS  true,  as  was    faid  by   the   Herii-nrc    ^^.^  .i     ^     n 
were  Creditors  ;   fo   is  everyVud^er  ^d  W  .r  '"^''' 

as   well  as  improper,  but  'therw^re  alfb  moie      f^'  '"'" 
not  confined  to  a  precifb  AnnualrrnT  .  1    V    ^"^  "^""^ 

livable  out  of  theiibjeat  bT^^'R Tg/tt  I  SylTuX 
mited,  extending  to   the  Subjeds  themfelves     and  ,h^  rere' 
impowered   to   uplift  the  ivho/e  Mails  anr)  n,  ^         .-r  -^ 
of  all  and  each  of  the  Subjeds  di^oLd      and  rR^'"^  "' 
vvas  necellary  for  denud.ng'them  ;  xC  could  t  feir  1    Jh?::^ 

And  It  is  a  Millake  to  fay  their  Tides  did  not  import  a  Dif 
pofition,  or  contain  any  difpofitive  Word.     TN.r u  ^  ,     , 

^t  is  obvious  the  HerLrs'would  rrtglt   o^tr':^* 
V,ew  contams  very  pointed  and  ample  difolit^e  E.So„= 
as  well  as  the  Adjudication,  and,  as  thefe give  t^Cn  a'pIgS 

Proper  ty 
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Property,  Co  they  entitled  them  to  tortify  their  Rights  by  Prc- 
Icription. 

Nor  can  the  Modus  or  Manner,  redeemable  or  irredeem- 
able, in  which  they  heUl,  or  by  which  their  Right  was  quali- 
fied, influence  the  Qucllion,  becaufe  that  is  jus  Urtii  to  all  o- 
ther  Parties,  the  Creditor  or  Wadfettcr,  and  Debitor  or 
Reverfer  only  excepted. 

If  an  Adjudger  expedes  an  Infeftment  upon  his  Adjudica- 
tion, he  is  no  more  than  a  Creditor  during  the  Legal,  and  his 
Right  aliords  him  no  more  than  a  Security  over  the  Subjccls 
adjudged,  as  it  may  be  redeemed.  The  Time,  however,  dur- 
ing wliich  he  pofleiTes,  would  be  available,  cither  to  himiclf 
or  to  the  Reverter,  on  his  exerciflng  the  Faculty  of  Redemp- 
tion, in  any  Queftion  concerning  the  pofitive  Prcfcriptioii  ; 
nor  would  a  third  Party  be  heard  to  plead  that  he  had  no 
more  than  a  jus  crediti,  and,  therefore,  that  he  could  not  ac- 
quire a  Right  of  Property  by  the  pofitive  Prcfcription,  his 
PolIeiTion  would  be  conjoined,  either  with  that  which  preceded, 
or  that  which  followed  it,  in  the  Perfon  of  another,  to  cova- 
plcat  the  Prcfcription ;  and  if  the  Adjudger  himfelf  polleircd 
for  forty  Years,  the  Prelcription  would  be  compleated  in  his 
own  lYTfon  alone. 

This  is  extremely  appofite  and  analogous  to  the  prcfent 
Cafe.  If  the  Poflcflion  of  the  Trurtees  could  not  be  counted 
to  compleat  the  pofitive  Prelcription,  it  docs  not  occur  why 
that  of  an  Adjudger  Ihould,  which  yet  it  is  impolllble  to  deny. 
It  is  true,  the  Wadfettcr  or  the  Adjudger  can  never  prcfciibc 
againll  the  Reverfer,  as  long  as  the  Term  for  rctlecmingis  open: 
But  that  is  little  to  the  Argument  ;  for  it  is  the  Right  of  Re- 
vcrfion  only  which  they  cannot  prcfcribe  ag.iinil  him,  and 
that  they  cannot  prcfcribe,  becauie  it  is  a  Burden  or  Condition 
under  which  they  hold,  cxprefled  in  the  Right,  or  impofed 
upon  it  by  Law  ;  but  other  Things  they  can  prelcribe  againft 
hiw,  as  well  as  againft  thiril  Parties.  Tims,  if  a  Wadlct 
fliould   be  granted,  cuaccruing  which  a  Doubt  iliould  arifc, 

whether 


,  ^c  /-^.A  was  one  of  the  wadfetted 
whether  a  ^f  ^^^  ^^.t'rS  I  offeffcd  the  FUhlng  or  other 
Subjeas,  ^^^^^^^^^^^K  t.ied  that  he  would  be  enutled  to 
Subiea,  It  wdl  not  be  ^^^^J^^f!}  '''';'  •     „  Oueftlon  with  the 

Reverfer,  as  well  as   -^^^^f^;^    ^Hieh  his  Right  extended, 
tainingtheparucularSubjedtsove^^         contained  a  Claufe,  or  - 
provided  his-  Charter  "^  ^  ol^  ^    f  by  Pofleffion,  to   compre- 

Words,  which  could  be  ^^.P^^'^'^^  ^^^^j  i,  can  rarely  happen 
hend  tL^  Particular  in  quel -nlndec^^^^^^^__  ^^^  ^^^^^^^_ 

to  a  Wadi-etter  to  pvefcnbe  aga  nit  ^^^  ^^^^^^^^  ^^       . 

fton  muft  generally  oPf^^^^^^^be  fufficient  to  fecure  to  the 
large  his  Right  ,  and  as  it  wouia  d  ^^^^^^  ^  ^^^^ 

wfdfetter,   any   Subjea  wh  ch  he    had  P^^       ^^^^^^,^^^^^ 
Years  of  Prefcription,  ^  ^^^^'^^^'ft  return  Ld  accrefce,  m 
the  Reverfer  at  the  Redemption    m         ^^  ^^^  ^.^^_ 

the  State  and  Condjt-n--^^^^^^^    Pofleffion  be  partial  or  to- 

And  this  wdl  hold    ^^^"^^^V Vreditor      A  Creditor  or  Te- 
talfheld  by   a  Wadsetter  or  a  C^ed^  or^.  ^^^^  ^^^^  ^^^^^ 

nant,  as  well  as  a  W^/^^   f^jf  f,  f,r  as  his  Poffefl-ion  goes, 
whom  he  derives,  and,  ^J^^^'^^^^'^'L^ndlord,  or  Reverfer,  they 
and  is  beneficial  to  the  Debu^    Land        '  ^^  .^^  ^^^^^^^^  ^^ 
are  refpeaively  entitled  to  avail  them  ^^^^  ^^  p^^. 

t  uly  held  to  be  their  P°f  ^;?^'^  '  ^  they  ar^e  entitled,  on  re- 
fkly  thofe  holding  under  h  m,  fo  they^    ^^  ^^^^  ^^^  ^^ 
fuming  or  being  refto,  el  to  t^^^^^^^  p^,p,rty,  eithec 

^^,  of  that  P<^f  ^^°".^:/Srpd°"  "P°"  ^''  ^*^  ^'  ?  ^^?r 
by  pleading  the  P/^  ^^' V^f^''  I,  to  conjoin  it  with  their 
uUfturbed    for  forty    Ye  r^^^^^^ 

own,  for  th^P^'-P.^^f.ft^'erffiould  even  be  confidered  not 

If,  therefore,  the  ^r"  f  ^^^^^^^ 
in  the  Light  ot  P[f''°''^^^'^^L  other  Heritors  contend. 
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Tack  may  be  eaablillied  ami  confirmed  in  th„  \1,  , 
the,r  Infcftment  containing  a  Rigl„"o  rhe  \hill        1  n  ''" 
for  an  indefinite  Term,  wafat  leafl  0^.^:    nt  to  a  t1    "'"t 
■f  the  Tenants  PolTeffion  would  be  avail  ,ble  n  1  r       u  '  ,    •'' 

at    eall,  other  than  him  from  who.n^heir  Securitv  ll^         j  ' 
Jtel.y  derived,  efpecially  with  one  who  do  ;„ot  I  Iml    f'r,      J 

"  'and  0,1       ;  *  'X/i  »F'  ''""'"^"'  '•■^''--= 
creet  of  Ad  iidication  above  mentioned,  to  which    a.    v.n 

But,  >o«^/y,  it  will  not  be  difnutcd,  that  -i  P.rrv  r..n'  rr  i 
of  leveral  different  Titles,  may  af' nhe  his  Poff  r  ^  '  ^u'^''} 
each,  or  any  of  them  which  wi  I  h.  ^Yf'^^'?''  ^^  ^'".  »"^ 
the  Truflci  had  tl"'  De  et  o\juulTr  ""'"'''  ^n  "^^'  '' 
Charter  and  Infcftment,  a  ndin'  m  ir  wr'  ''  ^V'.'^'' 
jnoria,.caneonncaandfo.nd^-J^ 

A  Difpofition,  or  other   ncrfoml  RirrJir    „■ 

cularl/ 
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cularly  In  the  late   Cafes  of  Kennedy  of  Knock  Gray,  and  of 
Irvine  of  Drum.  . 

The  only  Difficulty,  therefore,  which  can  occur  in  the 
prefent  Cafe,  anfes  from  the  Objedllon  ftarted  by  the  Heritors, 
that  the  Tiends  in  quellion  appear  from  the  Records  to  have 
been  once  conllituted  by  Infeftment,  and,  therefore,  that  an 
Infeftment  is  neceffary  to  tranfmit  them. 

The  Memorialift  mud  fairly  allow  this  Point  is  not  without 
Difficulty,  but  he  fubmits  the  Deftination  to  be  folid  that  is 
made  between  Subjeds  to  which  a  complete  Right  can,  and 
thofe  to  which  a  complete  Right  cannot  be  acquired,  without 
Infeftment.  , 

In  the  laft  Cafe,  a  Seafme  or  Infeftment  is  always  requihte, 
after  as  well  as  before  the  40  Years  are  run;  but,  in  the  firft, 
the  Memorialift  does  humbly  contend,  that  all  which  he  is 
required  to  do,  in  Terms  of  the  Statute  1 617,  is  to  produce 
fuch  Title  as  is  underlfood  in  Law  to  be  fufficient  for  convey- 
ing or  vefting  the  Subjed,  and  this,  on  being  followed  with 
Pofleffion,  will  eftabllili  the  Right  by  Prefcription. 

A  Difpifition,  or  a  Decreet  of  Adjudication,  flowing  a  vero 
domino,  gives  a  Right  abfolutely  good  to  Tiends,  and  one, 
which  flows  a  non  domino,  is  undoubtedly  capable  ot  being 
eftabliflied  by  the  pofitive  Prefcription.  ^     _ 

Not  only  fo,  but  in  all  Cafes  in  which  pofitive  Prefcription, 
or  Pofleffion  following  upon  a  Title  ex  facie  good,  is  proved, 
all  other  Rights,  under  which  Parties  can,  or  pretend  to  claim 
the  Subjeds  prefcribed,  are  held  in  Law  to  hefalfe  and  forged, 
and  the  Party  holding  under  thofe  Rights,  fo  validated  by 
Prefcription,  is  entitled,  on  bringing  a  Procefs  of  Redudion 
and  Improbation,  to  prevail  in  getting  the  Rights  of  all  others 
claiming  thofe  Subjeds,  adually  declared  to  be  Ja/fe  and 
forged,  as  well  as  reduced  and  fet  afide  on  that  Ground,  by  a 
formal  Decree  of  the  Court  of  Seffion. 

The  Memorialift,  therefore,  the  Moment  forty  Years  Pol- 
feffion  was  held  on  the  perfonal  Right  of  this  Adjudication,  was 

entitled 


entitled  to  have  brought  a  ReJuc^loa  and  Improbation  againft 
the  Family  of  Pcinhiurc,  as  well  as  all  other'",  for  reducing 
tiiol'c  very  hikttments  on  which  the  other  Heritors  now 
plead,  ami  as  he  mull  have  prevailed  in  obtaining  them  to  be 
declared  talle  and  forged,  fo  Titles,  hable  to  that  Challenge, 
can  never  be  revived  to  cut  down  his  Plea  of  Prelcriprion,  but 
mull  be  totally  difregarded,  or  held  never  to  have  been  in 
Exillence. 

If  the  forty  Years  had  not  been  run,  it  nii^ht,  perhaps,  have 
been  competent  for  the  other  Heritors,  as  well  as  the  Earl  of 
Paivuure,  to  lay,  that  the  Title  of  the  Mcmorialill,  or  the 
Trullees,  was  not  peifeclly,  or  rather  formally  complcat:  But 
I'rcfcription  is  intended  for  the  Purpole  of  fupplying  Defects 
of  Title,  as  well  as  fopiting  all  other  Objections,  and,  there- 
fore, every  Thing  is  prefumed,  even  an  Acl  of  Parliament,  in 
favour  of  a  Party  who  produces  a  habile  Title,  on  which  Pol- 
ielhon  has  followed,  and  he  is  entitled  to  fay,  that  the  I.cgif- 
lature  itjdf  hath  interpofed  and  enacted,  that  the  Infeftments, 
ftanding  in  the  Family  of  FtiiiiKure,  were  fallc  and  void,  and 
that  an  Infeftment  was  not  necellary  to  be  expede  in  his  Pcr- 
lon,  in  order  to  connecl  or  complcat  his  Progrcfs. 

In  every  Cale,  in  which  a  Party  pleatls  pofitive  Prefcription, 
he  is  not  bouiid  to  go  farther  back  than  the  firJl  compleac 
Title,  immediately  antecedent  to  the  Commencement  of  the 
40  Years;  he  is  not  obliged  to  produce  other  more  ancient  Titles, 
or  account  for  any  thing  that  may  be  produced  againil  him: 
That  is  one  capital  Benefit  arifing  from  Prefcription,  that  Par- 
ries are  not  even  n-cefljtatcd  to  keep  old  Papers,  which  Pre- 
fcription renders  ulelefs,  and,  therefore,  it  is  not  competent  to 
any  Party  to  oblige  another,  who  produces  a  good  prefcrip- 
tive  Title,  fanclificd  by  I'tjillduMi,  to  cuter  into  any  Argument 
concerning  others,  upon  which  he  does  not  fouinl,  nor  will 
liis  Titles,  fupported  in  that  Planner,  be  allowed  to  be  dc- 
Iboyed  or  cut  down,  but  the  Interpofition  of  the  Lcgiflatiue 
itlclf,  with  every  other  thing  necellary  for  lupporting  his 
Plea,  would  be  prefumed  in  his  lavour. 

An 


An  Impre/Tion  is  attempted  to  be  made  hv  rh;^  v    r 
^ffumes  the  Names  of  the  other  Hcrim, .        V       '^'''^"''''  '^'^^^ 
tling  this  Locahty  had  been  entrX  o    '  ''     '?'  ^'^'y  '"  ^'^^ 

Time,  produced  RiVhts  to  the.V  T,v  ?  '  ,'^.^'/'^°"^  Time  to 
Queftions  and  Defay  And  In  f'  ""t'^  "-'"''^^  ""^ 
Agent  attended  befor'e 'making  ^t  lSt\^''r'^''^''^ 
would  not,   at  any  rate,   beofJnvConf.  Locahty,    that 

naUft  had  other  Lands  a  the  Pariih  fn^r-^^'  ''  '^'  ^'^^-- 
that  he  made  the  Tranfadion  with  tl^  TruLT  "f'^'^'^y 
lights  to  the  Subfed  in  aueftinn  ^  7    /'"^^^^'  ^^^  got  the 

wluch,  he  had  noCdllr  T  de  o^ot^^^^o  "^T^  ^^'^^ 
far  as  refpeded  the  Land,  ^^/    k  i         -^       ^°  the  Locahty,  fo 

the  Poor  ;\hatJastLBunn^?  rl"".^'"?  ^^  the  Truftees  for 
Pital,  but  the  MoLtfa  Han^ilf '^^  f '^  '-^^^^^  ^-^  ^^eHof! 
i^ty,  on  occafion  o?  h  M^moialift?  P  u  ?  f  ^^  '^'  ^°^- 
Pital,  and  to  load  that  fmarsTbi.^  u^'^'  ^'""^  ^^^^  HofL 
it  formerly  paid,  he  n^t  on ly  enS  hi:  Ob^T  ''^^"^  ^^^'^ 
prevailed  in  getting  one  of  thlTnw  a  '^"J^'-^'o^^  to  ,t,  but 
is  theother  only,  trwhich  thi^^^^^^^^^^^  "^'^^'^^^^^  ^-^-^  ic 

of  the  Court,  relates  Memorial,  given  in  by  Order 

fav:uTat,e"[m;:^^^^^^^  ^'^T.^'  ^^^^^^  -  - 

the  Family  of  P^lZ'ilod  I^J^XI^JT' /^'''  ^^- 
But    here  alfo   the  Fad  i«  1  r         r    ^""^^  of  thisParilln 

the  Family  of  kj^:J;ta3,'SP''c^^^^^^^^^  I'^^  ^'s'^-^  of 
knew   nothing;  and  a    it  was  If  °^^^^^^^,  ^'^^  Memoriahfl 

to  Che  Reclaimin-.  Petition  bnr  ^T^"^^,  "^  ^he  Anfwers 
aavlung,  fo  yourloSS  -  iftX' rLoTfo  H^  '^^  ^^ 
enquire  into  the  Fart    a,H  f ,  T        ,     „  ''  O'tlmary  to 

other  Points  of  c!,e  cLufe    and    n"    '\'^'';?'  "''""  ''■'"■^"d 
tei„,  r,ti.,fi..d  t..ott>?hfLco^'isTf°t";,etatMt"''^'=  °^ 
b/ the  other  ran;-,  ,t  was  ,ery  .-eacltly  actai  ted    *"  "  ''""^ 


In  refpecl  iji'hereof,  S-:c. 

GEO.   WALLACE 


TTriNfD  Cause.]  July  23.   1768. 

MEMORIAL 

FOR 

Alexander  Fraser  dl  Ciilduthilh  and  o- 
lliers,  Heritors  of  the  Parifli  of  Invernefs  i 

AGAINST 

George  Baillie  of  Leys\. 


^     a    ^  H  E  teinds  of  the  parifli  of  Invernefs  anciently  belong- 
B  ed  to   the   abbacy   of  Arbroath  ;  but  after   the  refor- 

H  niation,  were  conveyed  to  the  family   of  Panmure,  to 

-"^         whom  they  ftill  belong,  as  appears  from  a  charter  on 
record  in  chancery,  of  this  date,  in  favours  of  the  prefent  Earl  ;  Ait^. 
comprehending  the    barony    of    Arbroath,    with  all   the  rights    1765 
which  formerly  belonged  to  the  abbacy  and  Lords  of  ereftion   of 
Arbroath  ;  and,  inter  alia,  cum  derimis  re^oriis  et  'vicariis  ecclefte 
de  hi'vernefs. 

\n  1688,  Alexander  Diinhar  of  Bahnuckatty  mortified  2000 
merks  for  the  ufe  of  eight  poor  people  in  the  town  of  Invernefs, 
the  fund  to  be  under  the  adminiftration  of  the  kirk-feffion,  and 
to  remain  in  the  hands  of  him  and  his  heirs,  till  a  proper  pur- 
chafe  or  -wadfet  fhould  offer,  on  -which  it  might  be  laid  out. 

It  appears,  that  of  this  date,  James  Dunbar  of  Dalcrojs,  heir  April  2 
of  the  mortifier,  granted  bond  for  this  fum,  engaging  to  pay  it  *7°3 
whenever  a  purchafe  or  wadfet  fhould  offer,  in  terms  of  the  mor- 
tification ;  and  that  it  might  be  properly  fecured  in  the  mean 
time,  engaged  to  infeft  the  managers  in  certain  fmall  fubjetfts, 
called  Gatlanmir  or  MiUfield,  and  granted  procurato:y  of  refig- 
nation  for  that  pnrpofe  j  and  though  he  had  no  right  or  title 

whate^'e^ 
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whatever  to  the  tithes,  yet  thcfe  were  thrown  into  the  heritable 
bond,  along  with  the  lauds  themfelvcs. 

Upon  this  procuratory,  the  managers  obtained  a  charter  of  re- 
fignation  from  the  town  of  Invsrnefs,  and  were  infcft. 

It  would  appear,  that  the  managers  had  neither  entered  to  pof- 
fcflion  upon  their  heritable  bond,  nor  obtained  punctual  pay- 
Fcb.  13.  ment  of  their  intercfts  ;  for,  of  this  date,  they  obtained  decreet 
■"71 '•  of  adjudication,  adjudging  the  fubjeJts  afFeClcd  by  their  heri- 
table bond,  and  fome  others  that  belonged  to  Dalcrofs,  not  only 
for  the  principal  fum  and  penalty,  but  likewlfe,  for  a  confider- 
able  balance  of  annualrcnt  that  had  been  refling  (ince  the  1703, 
after  allowance  of  thofe  that  had  been  paid  ;  and  at  what  time 
tliey  entered  into  poircllion,  does  not  certainly  appear. 

George  Baillie  of  Leys,  having  fucceeded  to  the  fubjecls  affedl- 
ed  by  the  heritable  bond,  and  Ibme  others,  which  belonged  to 
Dalcrofs,  did  fome  time  ago  bring  a  procefs  of  reduclion  and 
improbation,  and  for  compt  and  reckoning,  againft  the  mana- 
gers ;  in  the  courfe  of  which  it  appeared,  that  moll:  of  the  fums 
lecured  had  been  fatisfied  and  paid,  by  the  intromillions  of  the 
managers  ;  Mr.  Bdlllie  paid  up  the  balance,  and  obtained  a  dif- 
charge  and  renunciation,  which  was  then  tJiought  a  fullicient  cx- 
tin(f\ion  of  that  incumbrance. 

The  minifters  of  Invenicfs  brought  a  procefs  of  augmentation  in 
1753,  and  obtained  a  decreet  of  modification  in  1756;  ,from  which 
time  no  fleps  were  taken  towards  the  locality  till  the  iy^>o,  when 
feveral  heritors,  from  whom  the  miniftcrs  had  cxa^fled  the  whole 
Ol  the  augmented  ftipend,  in  order  to  relieve  themfelvcs,  hurried 
on  an  interim  locality,  by  which  the  whole  augmented  llipend 
was  laid  upon  the  lands  of  certain  heritors  who  had  rights  to 
their  tithes,  but  who,  from  various  caufcs,  were  not  then  on  their 
guard,  and  did  not  jiroducc  their  rights.  Compearance,  however, 
was  then  matle  fur  Mr.  Batllie,  who  in  the  lall  llage  of  that  inte- 
rim locality  produced  a  right  to  the  tithes  of  fome  of  his  lands, 
which  was  received,  upon  his  paying  the  expence  incurred  by  his 
not  producing  earlier. 

The  proccls  again  lay  over  till  I7'^4,  when,  in  order  to  obtain 
u  locality  properly  and  iiually  adjulleil,  it  was  wakened  in  the 
name  of  Mr.  Frafcr,  the  memorialill,  who,  with  lc)mc  other  heri- 
tors, proiluccd  a  right  to  their  tithes  ;  and  fo  c^rly  as  2d 
March  J  7 ^'5,  the  Lord  h'cinuf,  Ordinary,  pronounced  an  in- 
terlocutor, 
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terlocutor,  ordaining  the  feveral  heritors  to  produce  their 
rights  to  their  teinds  againfl:  the  1 2th  'June,  then  next,  with  cer- 
tification. 

By  an  after  interlocutor,  22d  June  i-i^S,  the  time  was  proro- 
gated till  the  1 2th  July ;  and  the  Lord  Ordinary  appointed  inti- 
mation of  that  interlocutor  to  be  given  in  the  news  papers  ; 
which  was  accordingly  done.  Several  appointments  were  after- 
wards made  to  the  lame  purpofe,  by  interlocutors  2 ill  December 
176^,  8th  and  24th  February  ly 66;  the  lad  of  which  was  with 
certification,  that  no  intereft  would  be  received  after  the  ifl  May 
then  next,  without  an  amand  of  20  s.  Sterling. 

In.  June  1766,  when  no  more  produdions  were  expecled,  and 
every  thing  difputable  was  thought  to  be  determined,  the  Lord 
Ordinary  remitted  to  the  clerk  to  prepare  a  fcheme  of  the  locali- 
ty ;  which  was  accordingly  done  :  But  before  giving  the  fcheme 
into  procefs,  the  clerk  called  a  meeting  of  the  feveral  agents  con- 
cerned, in  order  to  avoid  any  miftakes  ;  at  which  meeting  the 
doer  for  Mr.  BaiUie  was  prefent. 

The  fcheme  having  been  admitted  by  all  prefent  to  have  been 
right,  in   fo  far    as  it  fliewed   the    extent  of  the  free  teinds  in  the 
parifh,  was  accordingly  given  in  to  procefs  ;  and  by  an  interlocu- 
tor of  this  date,  the   heritors  were  allowed  to  fee   it    in  the  clerk's  July  22. 
hands,  and  to  obje6l  againfl;  next  calling.  1766. 

Obje(51:ions  were  afterwards  made  on  the  part  of  Mr.  Robert/on 
of  Inches,  which  were  finally  over-ruled  by  an  interlocutor  20th 
January  17(^7.  An  intereft  v/as  afterwards  produced  for  another 
heritor  ;  which  was  admitted,  upon  his  paying  the  expence  of 
the  rectification.  And  as  every  thing  now  feemed  to  be  adjufted, 
a  fecond  remit  was  made  to  the  clerk,  a  rectified  fcheme  prepared, 
and  afterwards  a  locality,  which  having  been  appointed  to  be  leen  by 
all  concerned,  was  approved,    by  interlocutor  of  the  Lord  Ordi-  ' 

nary,  of  this  date.  Feb.  j. 

During  all   this   time,  no  objedlion  was  offered  on  the  part  of  '^^^' 
Mr.  BaiUie,  and   all   difputes  were  thought  to  be  at  an  end  :    Of 
this  date,  however,  Mr.  BaiUie  prefer-red  a  reprefentation,  fetting  f'-^-  7- 
forth,  that  he  had  right  to  the  teinds  of  the  lands  of  Gallamuir  or    '^^^' 
Millfield,  pretending  that  hh  titles  were  in  the  hands  of  the  ma- 
nagers of  the  hofpital  of  Invernefs^  and  craving  a  diligence  to  re- 
cover them. 

The 
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The  other  heritors,  defirous  to  have  the  locality  brought  to  a 
period,  not  only  confcnted  to  Mr.  Baillies  getting  a  diligence, 
tipon  condition  of  his  paying  the  expcnce  of  the  locality,  but 
f  iirrher  infirted,  that  he  ihould  be  allowed  firrt  and  fecond  dili- 
gence, and  a  commiffion  to  the  country,  in  order  to  prevent  de- 
lav  ;  but  this  he  declined,  and  thereby  put  oil'  the  locality  the 
remainder  of  that  felBon,  without  producing  any  right,  or  ex- 
tra(5ting  anv  diligence,  which,  indeed,  was  unnecelliiry,  as  the 
rights  on  which  he  has  fince  founded,  tell  to  be  in  his  own  hands 
from  the  beginning. 

In  'June  I7<^'7i  ^vlr.  Baillie  at  laft  produced  the  heritable  bond 
1703  above  mentioned,  with  the  charter  and  infcftment  thereon, 
in  favours  of  the  managers  of  the  hofpital  ;  and  with  this  pro- 
ducflion  made  two  objections  to  the  locality,  ly?.  That  he  was  o- 
\'crcharged  in  a  trifle  of  old  llipend  ;  and,  zdly.  He  infilled,  that 
he  had  a  prelbriptivc  right  to  the  teinds  of  the  lands  of  Galla- 
v.utr  and  MillJielJ,  in  virtue  of  the  polVenion  of  thofe  teinds  for 
more  than  40  years  by  the  hofpital,  upon  the  above  mentioned 
heritable  bond  and  infeftmcnt. 

Anfwcrs    having   been   made  upon  the  part  of  the  other  heri- 
July  10.  tors,  the  Lord  Ordinary,  of  this  date,  lullained  the  fui\  objetfli- 
'"''''■    on,  but   repelled   the  fecond,  and,  upon  adviling  rcprcfcntation 
■'^"S-  5-  and  anfwcrs,  adhered. 
'"^^"        Mr.   ILiillie  then   preferred   a   petition  to  your  Lordlliips  ;  to 
•which  anfwers  were  given  in  on  the  part  of  the   other   heritors  : 
Kut  a  few  days  befoje  advifing,  Mr.  I>ai'lid  made  a  new  produc- 
tion of  the  adjudication   above  mentioned,  deduced  by  the  ma- 
nagers of  the  hofpital,  together  with  a  dii'polition  granted   by 
them   to   him,  daccd  30th  November  17^^;,  /.  e.  about  two  weeks 
after  his  petition  was  preferred  to  the  court. 

This  new  production  prevented  the  caufe  from  being  then 
determined  ;  for  though,  in  anfwcr  thereto,  it  was  oblerved, 
that  the  teinds  in  qutllion  having  belonged  heritably  to  the  fa- 
mily of  P{,i:mtirc,  could  not  be  tarried  by  an  adjudication  with- 
out infcftment  ;  yet  this  facl  having  been  denied  on  the  part  of 
Mr.  liaiUte,  it  became  nccellary  to  remit  to  the  Lord  Ordinary  to 
inquire  into  it. 

Such  evidence  of  this  facl  having  been  accordingly  produced, 
as  forced  an  ailmiflion  upon  the  part  of  Mr.  luiilhc,  tiie  Lord  Or- 
diiiary  again  made  avijcuduin  to  the  court,  with  the   petition   and 

anfwcrs, 
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anfwers,  andfaid  adniifTion:  And  the  canfe  being  afterwards 
ftated  by  his  Lordiliip  at  the  foot  of  the  table,  the  court  was 
pleafed,  of  this  date,  to  pronounce  the  following  interlocutor:  Mar. -. 
"  The  Lords  having  again  heard  this  petition,  with  the  anfwers,  "763- 
"  they  remit  to  the  Lord  Keniut  Ordinary,  to  appoint  meniorials 
"  to  be  given  in  upon  fuch  parts  of  the  caufe  as  he  fliall  think 
"  proper,  and  that  betwixt  and  the  firft  federunt  day  of  June 
"  next." 

Accordingly,    of  this    date,    Lord   Kennet   "    ordained    memo-  Mar.  4. 
"  rials  upon  the  whole  caufe,  to   be  given  in  to   the   Lord  Ordi-   1768. 
"  nary,  on  or  before  the  14th  'June  we-ax." — In  obedience  to  which 
interlocutor,  this  is  offered  on  the  part  of  Mr.  Fmfer,  and  the  o- 
ther  heritors. 

The  quKftion  at  iff.ie  is^,  whether  Mr.  BaiU'ie  has  prefcribed  a 
right  to  the  property  of  the  teinds  of  his  lands  of  Gatlamuir  and 
MiilJieU ;  and,  as  it  is  not  pretended,  that  there  was  any  right 
or  title  to  thefe  teinds  in  Mr.  Dunbar  of  Dalcofs,  prior  to  the 
berita!  le  bond  granted  by  him  to  the  managers  of  the  hofpital ; 
lo  Mr.  Baillie  reils  his  plea  entirely  upon  that  bond,  with  the 
charter  and  infeftment  loUowing  upon  it,  and  the  adjudicatioia 
afterwards  led  by  the  n;anagers  againft  Dalcrcfs.  The  memoria- 
lifls,  on  the  other  hand,  hope  to  Ihow  that  neither  Dalcrofs  nor 
the  hofpital  could  acquire  right  to  the  property  of  thefe  teinds, 
upon  either  of  thefe  titles. 

Mr.  Baillie  was  pleafed  to  call  the  deed  in  favour  of  the  ho- 
fpital a  vvadfet ;  and,  on  the  fuppoiicion  of  its  being  a  right  of 
that  kind,  reared  up  a  very  long  argument,  with  regard  to  the 
nature  of  prefcription  upon  wadfec-rights;  but  the  memorialirts 
will  beg  leave  to  call  that  deed  by  its  own  name,  an  infeftment 
in  fecui  ity,  or  an  heritable  bond ;  which  laft  is  the  name  inva- 
riably given  to  it  in  all  the  tranfactions  between  the  parties;  and, 
indeed,  fo  far  fi-om  being  coafidered  as  a  vvadfet,  the  deed  itfelf 
bears,  that  it  v;as  only  an  interiin  fecurlty,  till  a  purchafe  or  vvad- 
fet lliould  olter,  in  terms  of  the  mortification. 

The  bond  proceeds  upon  the  narrative  of  the  mortification, 
which  required  that  the  money  fliould  lye  in  the  hands  of 
the  mortifier,  or  his  heir,  till  a  purchafe  or  wadfet  fliould 
OiFer  ;  that  it  was  Itill  in  Dalcrofi's  hands  ;  "  and  aS' 
*'  it   was   agreeable  to  all  the    rules   of  equity  and    confcience,.. 

B  "  tha.t. 
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-    fevcrally,  lo  content  and  pay  ^^^^^^^'^^  ^l^^^^,^^^  ot  n7,,i- 

u  ,He  forelaid  f«m  of  -f^  ^^^  '  ^"^    .'  d   it  0.'^    be  found  by 

"  the  raids  minifter  or  '^"""f '' ^'   '^    -^^^^  ^,  ...^^afet,  conform 
'•  conveniently  bellowed  on  land         hcncaeo    --1     ,  ^^^^ 

"  to  the  forefaid  "-«'fi^^"°"'  "  .l^  ,",",\   a   Hquict  e'expences  in 

;:t:IS  o:^na '':^::^nt  of  the  iaid  prn.eipal  i.m,  year- 
ly and  termly,  during  ^^^^^^^^  ,  u  ^.j  to  the  effea,  the 
There  follows  a  claufemthelc^^oaJ  ^^_ 

'.  faid  patrons,  truftees  and  fj)^^';:''^,'^^,^Z^^^^  I 

"  hoof  above  fpcofied,  *^  >'^:    ,{;^  the^ands  and 

.  the  faid  J.ncs  ^.^""^^ '  ^  ^;^';^;^    ^^^   ^^^^  preiudice  or 

»  others  underwruten^  jv    1   tl^e  Pa^^^  ^.^.^^^   „,'ort.fication. 

««  derogation  to  the  contents  ^^^^^H^^,  thereupon,  or  to  the 
"  and  what  has  followed,  or  ™^{;^'  .,,„,,.;„, he  fame,  but 
"  (,id  perfonal  obligement,and  what  --  J^/^"  ^  ^^^^^  •  ^,.,.^„;^  by 
«:  in  further  corroboration  fj.^^^^f  ^^7'^"  .V^.j-'fucceirors. 
"  thir  prdcnts,  bu.d  ^^^^J^^ZX..  cKpences.  duly 

"  with  =^»i^.«'^7"^^"V^;tr'V/^WLthe  refignation  underwritten. 
«.  andfuffic.ently  to.«/^//.«  y--,'^^^^^^^^^        5^^^  ^^„a  their  re- 

«'  the  patrons,  truftces,  and  ^^l""";  .        ,      ^^,-^.   .^,,d  behoof 

«'  fpccflive  fuccellbrs  >!^  P^^" '-^'^^^..f  ^;;b,^^^^  heritablv. 

..  oV  the  eight  poor.  "^^;?;^;:^  JJ  ,  "^  ^ '^^"am  .  and' others  un- 
«'  underthcrevernonunderuruta.    mmy  ^^.  ^^^^^^^._ 

c.  derwritten,  ^^^^r^::X^7h2Jr,  8ce.  with  the 
«  ncfs    .^z.  >";  ;;"fj^;;  V^^:!/,,.  .„dy/>.nW/r«n7r.tothe 

';  ^/!",^'\'°n.    truaces^-^^^  ^■"'•f^^^  ^r' 

••  faids  patrons,  truUces,  an  tb^,i„   in  the  cales 

«'  and  behoof  for  and  -"^"  '  ,^^  ,XMc  provif.ons  and  con- 
"  and  ^i-;-<^— '  ^;^^^;'  Sd  pnncipal  linn  of  zooo  merks, 
«.  cUt  ons  =^^;"^'^,^'^Py^^;°\,„  0V400  merks  money  tbrelaid,  when 

**  faid."  There 
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Then  follows  a  procnratory  of  refigiiadoii  in  common  form, 
for  infefclng  the  minifters  and  kirk  feffion,  &c.  "  heritably,  tn  re- 
"  al  "warrandice  and  fpecial  fecurity  to  them,  for  the  faid  ufe  and 
"  behoof,  for  and  anent  the  payment  of  the  faid  principal  fum, 
"  penalty,  annualrent,  and  others  above  narrated,  redeemable  al- 
"  ways,  &c. 

The  InfeftmenC  taken  by  the  kirk  feffion,  ^r.  was  precifely 
conform  to  the  bond,  and  bears  exprefly  to  be  in  fecuritate7n  et 
ivarrintazitionem  of  the  mortified  fum. 

The  memorialifts  apprehend,  it  is  irapoffible  for  Mr.  Bailiie  to 
difguife  the  real  natvire  of  this  right.  He  may  call  it  by  what 
name  he  pleafes  ;  but  it  is  indifputably  that  fpecies  of  heritable 
bond,  known  by  the  name  of  an  infeftment  in  fecurity. — A  right 
which  differs  from  a  wadfet  in  every  refpedl,  in  its  conftitution, 
its  nature  and  efFedl,  and  in  the  niode  of  its  extindlion.  In 
a  wadfet ,  the  property  of  the  fubjedl  is  difponed  to  the 
wadfetter.  The  wadfetter  is  infeft  in  the  property,  fubje(fl 
indeed  to  reverfion.  He  is  proprietor  to  all  intents  and  purpofes, 
except  in  queftions  with  the  reverfer,  and  his  right  muft  be 
excinguifhed  by  renunciation  or  refignation,  according  as  it  is 
held,  either  of  the  reverfer,  or  of  his  fuperior  ;  in  a  word,  it  is 
a  fale  under  reverfion.  The  cafe  is  different  in  every  particular 
with  regard  to  the  right  in  queftion.  The  property  is  not  difpo- 
ned, neither  is  infeftment  taken  in  the  property,  but  only  ad  hunc 
cffeHum,  that  the  creditors  may  be  feciired  in  payment  of  this 
debt  ;  it  is  therefore  nought  elfe  but  a  nexus  or  incumberance  ; 
and  being  acceffory  to  the  perfonal  obligation  to  pay,  when  that 
obligation  is  vacated,  either  by  payment  or  intromiffion,  the  in- 
feftment falls  of  courfe,  without  refignation  or  renunciation, 
and  that  without  diftindion,  whether  it  is  held  of  the  debitor,  or 
of  his  fuperior. 

The  memorialifis,  therefore,  with  fnbmiffion  apprehend,  that 
it  is  quite  unnecefl'ary  to  purfue  Mr.  Bailiie  through  the  long  dif- 
cuffion  of  the  nature  of  prefcription  upon  wadfet  rights,  as  the 
whole  of  his  argument  upon  that  head  does  not  apply  to  the  fadl 
in  this  cafe  :  This  right  is  not  a  wadfet.  Cut  not  to  difpute  any 
more  about  names,  the  memorialifts  humbly  maintain,  that 
whatever  name  is  given  to  the  right  in  queftion,  it  is  from  its 

7iature 
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nature  evident,  tint  it  could  not  be  a  title  whereon  cither   the  ho- 
spital or  Mr.  Duuhjr  coulj  acquire  x.\\c  property  oi  thcfe  teinds. 

The  hofpital  could  not  acquire  the  property,  bccaufe  they  had 
no  title  to,  or  infcftnient  in  the  property :  For  them  to  have  acquired 
the  property,  would  have  been  to  prefcrlbe,  contrary  to  their  own 
title,  whereby  they  had  only  a  right  o(  fecurity  or  ivarrandice. 
fofTcfTion  for  the  time  prefcribed  by  law,  validates  a  right  as  it  is, 
and  covers  it  from  extraneous  challenges,  arifing  trom  a  defect  of 
power  in  the  granter,  or  otherways  :  But  it  is  believed  it  never 
was  maintained,  that  it  had  the  elletfl  to  operate  a  tranlmutation 
of  a  deed  from  one  fpccics  into  another  totally  diflerent,  or  to 
change  a  right  exprcfly  granted  in  fccitrity  only  into  a  right  of 
pj-opcrty,  which  fccms  to  be  the  import  ol  the  plea  maintained  by 
Mr.  BiuUie. 

With  regard  to  Dalcrofs,  the  debtor  in  the  heritable  bond,  the 
cafe  feems  l\ill  clearer,  that  he  could  not  prefcribc  a  riglit  to  the 
property  of  thefc  teinds,  ibr  this  obvious  realon,  that  he  had  no 
title.  It  furely  requires  no  argument  to  Ihew,  that  he  could  not 
create  to  himfelf  a  title  to  tlic  property  of  the  teinds,  merely  by 
granting  an  heritable  bond  or  fccurity  over  them  to  a  creditor. 
It  is  true,  that  the  poflbffion  of  a  creditor,  is,  in  the  eye  of  law, 
counted  that  of  a  debtor  in  cafes  of  prefcri  prion,  and  fo  is  the  poflef- 
fion  of  a  tenant  confidered  as  the  [loircllion  of  the  mafter :  But 
then,  both  the  debtor  and  the  maflcr  murt  have  a  title  of  proper- 
ty in  him,  before  he  can  avail  himfelf  of  the  pofTcnion  of  thofe 
in  his  right :  But  here  it  is  evident,  that  Dalcrvfs  liad  no  title  to,  or 
infcftnant  m  the  projicrty  of  the  tithes  ;  and  therefore,  with  re- 
gard to  him,  and  to  the  ciTecT  of  cfliablilhing  a  prelcriptivc  right  in 
his  favour,  the  pollefiion  of  the  liofpital  was  without  a  title. 

ThisdoiHrinc  fccms  to  the  memorialills  fo  extre  i  cly  clear,  that 
th.cy  appicl.cnd  it  were  improper  to  multiply  words  upon  it.  They 
will  only  add,  that  as  it  is  founded  in  the  nature  of  the  thing, 
fo  it  ncctffarily  follows  from  the  words  of  tlic  aift  1617,  which 
cna(fts,  "  That  whofocvcr  have  bruickcd  by  themfelvcs,  their  te- 
"  nanrs  and  others,  having  their  riglits,  their  lands,  baronies,  an- 
"  nualrents  and  other  lieritagcs,  by  virtue  of  their  heritable  in- 
"  /i/f"'^"^^  made  toihem,  by  liisMajefly,  or  others,  their  fuperiors 
**  and  authors,  for  the  fpacc  of  forty  vcars  continually  and  to- 

"  gethcr, 
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"  faid  lands  Vn  rK.  a  ^°  ^°^  ^"^  produce  a  charter  of  the 

«  fnW  °,       T'  ^""^  ""^^^'^  ^heir  predeceffors,   bv  their  faid 

charter  and  infcf  Jent  ia  th^r^'L If  ,  l-=dir     '  ^l!'  ""l'^'  » 
?".l  o'rlr" ^   ^'"'"«  -  "'  ■"  ™„re'7j/re^;HT^r  ■ 

his  heritable  bond  v«  H,L  '''^r*'  "  "»''''  '"  ">=  ^i"^'  "P™ 
prefent  queftl„°n 'regard  he  ririu  of"  H  "^'r''"';  '''""''  '"  ">'^ 
tingu.fl,ed  by  their  d.fia^gfaVdtnum'n""""'  "^^  '""^  ^^- 

J^  1™;  fnd :,:;":  s's-;:;/ 1-=,'°'-^  ^^"^-^  - 

well  apprifed  of  the  various  objelnt:!";:  T,"' n^'f,'"'' 

order  to  vamp  it  ud  as  wpIJ  =,c  Lo-^a  j  ^'  ^^'^-  ^^"^^^^,  m 

with  the  hofpLi   re  hb"  of  tS  oVTh  ;°  «r%''''  '"'""'^=°" 
inftcad  of  the    exti„aion  ofi  "f 'fletranCnifiionof  a  right, 

managers  to  Ln  a  dTrrnnL      '"?""*'=""«.   Prevailed  with  the 
aieto    mainah,    ,1«M,  ul"'™"'''^   But  it  feems  impof- 

.-b  a,.,e  ext^gu  td    ,U  „1T''''  '^"^  ^^^  'ff-'"  -vive  a  ri^-ht 
veyed  by  thAofpita'l,"'  rteitd  bytl:;''  '"""  "=''"'==  """ 

po.i^;o^'of'd:::i:^r:;^xjt^rLtaS:r:"-i/"- 
'rap;ear.h:\i";^7.hi^~'''r.-'^'"^^^ 

J  /oo  tnej  made  requificion  agamll  Mr.  Dunbar, 


G 

not 
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•     •     1  r.n-.   but  likcways  of  the  whole  annual- 
not  only  of  ihe  prmc.pal    -"^V  ]^^^^     '^^  ,,^4,,,,3  ^rs  from  the 

decreet  of  a'b"'''^^^''^"^  nuJlrents  after  allowance  of  lomc 
confulerable  balance  "^  j'"""''^.';"".'.  '3  b^Uevecl  cQuUl  not 
r,id  to  have  been  P-^.  -^^^^  '^J  In  poll' .hon!  as  U  is 
bave  happened  .t  the  '-[P^^f ,  ^IXencablc' bond  over  fub- 
not  probable  ^^l^^^  "°"^^;;^''",  ,eaft  equal  to  the  annu.d- 
jeas,  the  rents  otwhch  ^^^^  ^^^  ^^J^fjl^^^^  fron. 

rents  of  the  funi  fecured.      As  ^5'^^^^^.  •     ,-^,^,i    ^„a   adjud.cati- 

:o";urnot"';oral.T;"ttal:enno't.eof,  on  the   part  of  the  cne- 

--^il^^nie  further   InH^  upon   U.e  ^^^^^^^,^ 
hofpital  agamft  his  author  ^  r.  Du,uar    as  a  cu  P      ^^^t^  ^^^.^ 

but'  the   memoriahas   -IPP-^-^  ;^  "^JH  that  thofe  teinds 

bUn  than  the  other        ^^  ^^^^l^, J",  >,„„„.,.;  as  come   in   place 
belonged  heritauly    o  the   tamiy   01  ^^  ^j^^ 

of  thLbbots  of  AW/.,    and  no    a^  ^^      .^^^^^^_ 

aas  .6.;o,  and  '  ^'93  >  and  U.at    he    .e      ^^^^^   ^^^   ^^^^.^^^^^  ^^^^^ 
n^ent:  That  bemg  ^^'^^  "^'^J- 'j;'  "^^,.,.cr    as   well    as   of  every 

In  anfwci  to  tins,   in.^  /  CjHne/   be   acquired 

puce.     U  is  '""^-^V^a^ll        ranltttca  or  acquhcd  without 
ieftmcnt,   tainnl   be   cucciuanj 

^'-  v.  r  •  1    thit  nrcfcrlptlon  is  Intc-nded   to   fupply   the 

It  is  hkcways  faul.  ;^'^^.  I^^''^^'^^  ,  ^^Kr  objcaions.-That  all 
dcfeas  of  title,  as  well  a.  '^^^;,^^'  •  .^.-.^ht  arc  in  law  to  be 
.leeds,  in  oppohuon  to  [^^  J^'  f '^  ."i//,,  .vas  intitled,  «o 
bcldasfalle  and  1  urged  ;  and  ;'^=^^  ^  \  ,,^  ,  reduaion  and 
fbon  as  the  ,0  years  w^^u    .  -  >-  ^^^^  ^  ^:^^^,  ,,,,,   „,,„- 

Imnrobation  aeainll  ine  lamuy  ui    ••  » 

;Z  in  O.c  cl.  Kt  ^-l-Hlc  on  tin,,  ground.  ,_ 


[  "  J 

It  is  believed,  thefe  pofitlons  will  have  very  little  weight  with  your 
lordihips.  The  J^r/?  efpecially  feems  a  very  extraordinary  one: 
When  applied  to  the  prefent  cafe,  it  feems  to  involve  at  once  two 
fpecies  of  falfe  logick,  firfl  begging  the  queftion,  and  then  argu- 
ing in  a  circle.  Mr.  BaiUie  firft  takes  it  for  granted,  that  he 
has  prefcribed  a  right,  and  then  argues,  that  this  prefcription  is 
to  fupply,  not  a  defedl  in  a  title  of  prefcription,  but  the  nvant  of 
a  title,  viz.  of  the  infeftment  upon  the  adjudication.  The  reft 
of  his  argument  upon  this  head  proceeds  likeways  upon  a  palpa- 
ble petitio  principii,  taking  it  for  granted,  that  he  has  prefcribed. 
a  right,  though  the  queftion  at  illue  is  no  other,  than  whether  he 
has,  or  has  not. 

To  conclude,  the  memorialifts  having  already  taken  the  liberty 
to  ftate  at  length  the  procedure  in  this  caufe  ;  they  will  not  detaia 
the  court  by  a  recapitulation  of  it  here ;  and  as  they  flatter 
themfelves  the  court  will  have  no  difficulty  to  adhere  to  the  Lord 
Ordinary's  interlocutors  ;  fo  they  muft  humbly  fubmit,  whether 
they. are  not  juftly  intitled  to  be  indemnified  of  the  expencc 
incurred  by  this  litigation  with  Mr.  Baillie,  as  well  on  account  of 
the  nature  of  his  plea,  as  of  the  extraordinary  manner  in  which 
it  has  been  conducfled  on  his  part,  from  firft  to  laft. 

In  refpefl  •whereof^  Sec. 

AD.    ROLLAND. 


JANUARY     i6,     i7<5p. 


Utito  the  \Right  Honourable  the  Lords  of  Council  and  SeJJton,  Comniif- 
Jioners  for  Plantation  of  Kirks  and  Valuation  of  Tiends, 


THE 

PETITION 

O     F 

GEORGE    BAILLIE    of  Leys, 

Humbly  fljenveth^ 

"^  HAT  the  Lands  of  Gallamuir,  and  eighteenth  Part  and 
an  half  above  the  Hill,  commonly  called  the  Millfield, 
belonged  in  Property  to  James  Dunbar  of  Dalcrofs^ 
That  Alexander  Dunbar  of  Barmuckaty  having  morti- 
fied the  Sum  of  2000  Merks  Scots  for  the  Ufe  and  Behoof  of  eight 
poor,  weak,  and  old  Perfons,  within  the  Burgh  of  Invernefs,  and 
to  be  under  the  Management  of  the  Minifters  and  Kirk-fclTion 
thereof,  the  forefaid  James  Dunbar  of  Dalcrofs,  who,  after  Bar- 
ffzaci-fl/j/'s  Death,  became  liable  for  the  Payment  of  the  aforefaid 
Sum,  executed  a  Deed,  of  this  Date,  proceeding  upon  the  Narra-  April  27, 
•tive  of  the  aforefaid  Mortification,  by  which  he  bound  and  obliged  '703- 
him,  his  Pleirs,  (6t.  to  content  and  pay  to  the  Members  of  the 
"Kirk-fefTion  therein  named,  and  their  Succeflors  in  Place  and  Of- 
fice for  the  Time,  as  Patrons,  Truilees,  and  Adminiflrators,  for 
the  Ufe  and  Behoof  of  the  laid  eight  poor,  old,  and  weak  Perfons 
■above  mentioned,  the  faid  Sum  of  2000  Merks,  and  that  at  any 
Term  of  Whitfundny  and  Martinmas,  at  which  it  fliall  be  found,  by 
•the  faid  Minill;cr  and  Elders  for  the  Time  being,  or  major  Part  of 
them,  that  tlie   faid  Sum  Ihall  be  got  conveniently  beftov/cd   on 

A  "Land 
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I-and  in  Heritage,  tsr  Wa.Jfct,  conform  to  the  forefaid  Mortifica- 
tion, with  4C0  Merks  of  I'cnalty,  in  cafe  of  lailzio,  and  ordinary 
Ainiualrcnts  of  the  faid  principal  Sum,  during  the  No:-pay- 
jncnt,  ^x. 

The  iitiil  %inKsi)uiibaf ,  bythis  Deed,  did  farther  bind  and  oblige 
him,  his  Heirs,  ^-c.  to  infeft  and  fcale  the  Patrons,  Trullces,  and 
Adminillrators  forefaid,  and  their  refJK'clive  SucccHbrs  in  Place  and 
OiEce,  for  the  Ulc  and  BcFioof  of  eight  poor,  indigent  Perlon?, 
above  ipecified,  heritably,  under  the  Rcvcfton  under  written,  in 
the  Lands  and  oihers  after  mentioned,  all  lying  within  ih.e  Tcrri- 
to;y  and  Pariih  oi'  /nvcnte/s,  i<iz.  in  all  and  haill  his  eighteenth 
Par:  and  an  half  eighteenth  Part  arable  Field-land  above  the  Hill, 
commonly  called  the  Millf.cU,  bounded  in  Manner  therein  men- 
tioned.— Item,  In  all  and  haill  his  arable  Pield-Iand,  and  oihers 
commonly  called  the  Gallav:ulr^  ur. — Item,  In  all  and  haill  his 
four  Acres  of  arable  Field-lami,  of  and  in  the  Field  called  the 
Dempjler,  or.  ivith  the  Tiends  of  the  haill,  and  feicral  Lnnds  ohove 
ivrilten,  and  that  in  real  Warrandice  and  fpccial  Security  to  the 
laid  Patrons,  Truflees,  and  Adminillrators,  for  the  forefaid  Ulc 
and  Behoof,  for  and  ancnt  the  Payment  to  them  of  the  faid  prin- 
cipal Sum  of  2000  Merles,  and  Penalty,  when  incurred,  and  the 
Annualrents  of  the  principal  Sum,  to  be  dillributetl  and  applied, 
as  faid  is,  with  the  Charges  of  the  Infeftment  to  follow  hereupon, 
and  fuch  other  Sums  as  Ihall  be  diiburfed  in  relation  to  the  Pre- 
mifl'es. 

By  this  Deed  he  grants  Procuratory  for  rcfigning  the  Lands, 
"  Likcas  I  hereby  rcfign,  and  furreiuler,  antl  over-give,  all  and 
"  haill  my  Lands  and  others  above  and  after  fpccified,  I'iz.  my 
"  faid  eightecntli  Part,  antl  half  cif^htecnth  Part  of  arable  Ficld- 
'*  land  above  the  Hill,  commonly  called  the  Milljicld.  Item,  My  faid 
"  arable  Fiehl-lands  and  others,  commonly  called  the  Giillomuir, 
"  with  my  (aid  four  Acres  of  arable  Field-land,  of.  and  in  tliC 
"  forefiiid  Field,  called  the  Dempjlcv,  "with  the  fail  Tiends  of  the 
"  haill  and  fever al  Lands  above  irritten,  and  haill  Houfcs,  13ig- 
**  gings.  Yards,  Liberties,  Privileges,  and  Pertinents  belonging 
"  thereto,  lying  denominate  and  bounded  ///  f"P"h  together  with 
"  all  Right,  Title,  Intcrell,  and  Claim  of  Right,  which  I  or  my 
"  lorelaids  had,  have,  or  any  way  may  have,  or  pretend  thereto, 
"  or  any  Part  thereof,  or  any  Annualrents  or  yearly  Duties  uplift- 
"  able  forth  of  the  liimcn,  in  Time  coming,  (.luring  the  Kot-re- 

"  demption 


[     3      i) 
;;  denjpilon  imderwrltten,  Ja   the  Hands   of  the   prefent   Provoft 
^^   Bailhes    and   remanent  i  owa-counfdlors    of  the  faid  Bur.h  ot 

Inverne/s    repvefcnung  the  Body  and  Community  of  the  Bu.o-h 
^^  or  thar  Succeilors    in    Place  and  Office,    my  iuLediate   kl^f  i 
^^   Superiors   thereof,    an   favours,  and   for   new  Infeftment  ox  the 
fame^    to  be  made  and   granted    in   due   and  competent    Form 
to   the   ia,d  Mr.  Beclor  Mackenzie,   Minilkr  fore/aid,    6r''         ' 
This  Deed  coatams  an  Affignation  to  the  haili  Mails  and  Dulles 
of  both    Lands    and  Temds,    daring   the  Nbt-redemntinn  ■      n."  it 
contams  a  Ckufb  of  Redemption  in    the   foUowmg  Wo2'    '-^e^ 
deemable  always,    and  under  Reverfion,  the  fa  id  Lands,  V.W. 
"  nd  P         '  '^J!\'^^P^^^Q^^d,  by  me,  or  my  forefaids,  f  on      he 
fud  Patrons,  Truaees  and  Adminiltrators,   in  name  of  the  faid 

"  l^  L^""?-Tv\  '"?^?^  ^^''^'^"^'  b^  P^)'"^^"^  n-^t^in?  to  them 
"  Mon      F      r -^'^""Z'  ?'^  ^'"  ^"^  ^'■■"^'P^^  Sum  of  2000  Merk  ' 
^^  Money  forela.d  and  what  of  the  Annualrents  thereof  ihall  happe. 

to  reman,  m  the  Hands  of  me  and  my  above  written  and  bees 
^^  reftmgby  usfortheTime,  with  the  knalty  above  mrtfone? 
^^   'f  -curred,  and  Expences  of  the  forefa.d  Infeftment,  and  oS 

Disburfemenrs  above  Ipecified,  if  they  ihall  happen  to  expend 
^^  the  fame   n.  our  Defaults,  according' to   their  A  count  of  the 

fame  m  Honefty  and  Credit,  haill  and  together,  in  one  Sum 
^^  atanyTerm  of  /r/,.V>„^,^or  AWw^^^  tn  Hne  coming Ta 
^^  due  and  lawful  Premonition  of  fixty  Day,  of  before,  to  beT^ade 

"  M>A        I"'"/  ^''^T^'Z'  °'-  -t  ^h^i'-  DwelUng-pIaces,  for  "hat 
^^   Effea.  m  Prefence  of  a  Notary  and  Witneffes.  as  effeirs  ;    upon 

"  ^.r'?i  "^^r'^frn^"''  ^''^  '^^^^^^  CoaGgnation  of  th    fame 

^^   in  the  Hands  of  the  Provort,  or   any  one  of  the  Baillies  of  A'- 

'vernefs,  moft  refpoaial,  for  the  Tm.e,  Premonition  being  always 

"  ftafl'be'hoM^  '    ^  '^""^^',  T""^^^'  "^^  ^^^^^-  ahove^written 

•7.^?.  n^'f '''';^  °[  this  Date,  proceeding   upon  the  Re/^.natwn  of  Apnl  .7,,' 

t^orv  t^r  p"  a  ^'^r^;  '""'^  ^^  ^"'^^^  "^"  ^^^  f-efaufProcura-  '^°3.' 
cry  the  Provort  and  Magiftrates  of  InverneJ},  Superiors  of  the 
Land,  therem  mentioned,  difpoaed,  confirmed,  and  made  over  to 
aad  in  favour  of  Mr.  /^.^7.r  Mackenzie,  Minifter  of  In'^erne/s  and 
others.  Members  of  the  Kirk-feifion  there,  as  Patrons  and  ^ri'ltees 
fon.  h  ?K^"^  Behoof  of  eight  poor,  old,  weak,  and  indigen  P  ^ 
fons,  heritably,  and  under  ii.x;,,^.„,  in  Manner  therem  ipeciiied;  . 
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11  .n,1  haiU  the  Lind.  therein  anil  above  mentioned,  "  cum  dcci- 
all  and  Uaiii  tuc  liuu^  au  dcnii  terrx  arabi- 

ing  on   ^'^^/\'^'7  "  . -^.4  jl,,,ei,i  mentioned,  were  adjudged  from 

of  the  Sums  '^'f"  "'""""^^^i^l^    ,,.c   K:.k--remon  nm.mcd  f..ll 

n  f,?/'""f  ,t  Subie"       «,K     afa     he  Dateo,  ,hei,-  R.Rl.t,  and 
PoncfT.0.1  of  ^'^"'eJ'-;'', "",",?„  „i,|,out  any  I.i.erruptio..  tro.n 

;!;"k  ::?s'''o.''   .fpiJiV,onrr:'::L' h'a.i  R-.ght  by  ^.08..  »  ...e  lU- 

^'"u7:,!i"'^^'^^^U^^l!^'-^''  hacle.p.eny  a,l,.,i.;c.l,  In 
jM«.hr  l/"J"°'  ,  I  ,'„„  uU-ht  to  his  Tiemli,  tho..i;l>t 
thclc  P™«;'''"  •  ''"  '^^  ;Xcn  >hc  forefaia  l>.-.Hers,  i..  order 
l''"'^'p' a"?/,,  o  o/' he  I,..<anty.  ,».W  hi,n,  «,.on  the  I'reunce 
irj     hc^  a.     aRi^it  ,0  his  Tienas'.  and  havi.,g,  in  the  Ah  ence 

L     he  other  Heritors,  P«   h- '-'.'^  f  «"'"'•    ''.:;:'""'" '"' 
•         »»     ri,.,l-  ro  make  UP  a  replied  or  newLotalit). 

"' lJ.;l       fh    Vr      m  V,,'ich  the  Petitioner,  Mr    /.■.,*'.  L  ■•"; 

,b!  trill.,  he,  Ulwiu  the  T,u,e  of  the  .ordaul   Xval.nn,,  an,! 


the  making  up  of  the  redified  Locality,  purchafed  from  the  Hof- 
pital  their  Right  to  the  Lands  of  Gallajnuir  and  Milljield ;  and,  up- 
on looking  into  this  refcified  Locality,  his  Agent  difcovered,  that 
his  own  Property-lands  had  been  overcharged  in  the  old  Stipend, 
and  that  the  Lands  of  GaUamulr  and  M'lllficld,  acquired  from  the 
Hofpital,  were  loaded  with  a  confiderable  Part  of  the  augmented 
Stipend,  while  the  Lands  of  feveral  other  Heritors  within  the  Pa- 
riih,  which,  by  the  former  Locality,  had  been  charged  with  a 
Share  of  the  augmented  Stipend,  were  altogether  exeemed,  not- 
withftanding  that  they  had  lince  produced  no  Right  to  their 
Tithes. 

LTpon  what  Ground  or  Authority  this  Exemption  was  made,  the 
Petitioner  has  not  hitherto  been  able  to  difcover  ;  and  although 
this  extraordinary  Step  was  taken'notice  of  in  the  Proceedings  before 
the  Lord  Ordinary,  yet,  as  the  Petitioner's  Doer  apprehended,  that 
the  Right  producetl  for  the  Petitioner  was  fufEcient  to  exeem  the 
Hofpital,  or  him  in  their  Right,  from  any  Share  of  the  Augmen- 
tation, he  did  not  think  it  advifable  to  enter  into  a  Litigation  con- 
cerning the  Exemption  of  thofe  other  Perlbns  who  had  produced 
no  Right,  becauie,  if  the  Petitioner  had  a  Right  to  his  Tithes,  it 
was  a  Matter  of  little  Moment  to  him,  whether  others  having 
no  Right,  were  exempted  or  not. 

So  foon  therefore  as  this  rediified  Locality  made  its  Appear- 
ance, which  was  no  earlier  than  the  3d  Ftbruary  17^7,  the  Peti- 
=tioner,  on  the  7th  of  the  faid  Month  of  February,  objecfted  a^ 
gainlf  it,  into,  That  his  own  Property-lands,  to  the  Tiends  of 
which  he  had  an  undifputed  Right,  were  overcharged  in  the  old 
Stipend;  and,  zdo.  That  the  forefaid  other  Lands,  which  he  had 
lately  acquired  from  the  Hofpital,  could  not  be  charged  with  any 
of  the  augmented  Stipend,  in  refpecl  he  had  an  heritable  Right  to 
the  Tiendb  of  thefe  I-^inds. 

Upon  the  frfi  of  thefe  Obje<51ions,  the  Petitioner,  after  an  ob- 
flinate  Litigation,  maintained  before  tiie  Lord  Ordinary  upon  the 
Part  of  Qildutbill,  prevailed  ;  but  the  Lord  Oi'dinary  was  pleafed 
.to  over-rule  the  2d  Obje<ruon. 

The  Petitioner  thereupon  reclaimed  to  your  Lordfliips,  and  the 
Petition  having  been  ordained  to  be  feen  and  anfwered,  Anfvvers 
<were  put  in  accordingly  ;  and  the  Petitioner  having,  in  the  mean 
time,  recovered  the  forefaid  Adjudication,  which  was  cbtauied  ia 
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the  171 1,  but  upon  wliich  no  Infcttmcnt  had  followed  ;  and  hav- 
ing founded  upon  it,  ns  an  exclullve  Right  to  the  1  ithes,  in  regard 
that  Tiends  were  a  Suhjecl  that  did  no;  require  an  Intefrment,  this 
produced  an  Enquiry  into  tlie  State  of  the  Tiends  in  this  Parilli, 
from  which  it  indeed  appears,  that  the  Tiends  of  this  Parifli  be- 
longed to  the  Abbacy  of  Abcrbrotbock,  and  tliat  Lord  Pjvmuie,  as 
Lord  of  Lrection,  (lands  infeft  in  the  fame.  However,  as  the  Points 
argued  in  the  Petition  appeared  to  be  attended  with  fome  L')illjcul- 
ty,  fo  your  Lordlhips,  of  this  Date,  pronounced  the  following  In- 
terlocutor :  "  The  Lords  having  again  heard  this  Petition,  witji 
"  the  Anfwers,  they  remit  to  the  Lord  Kdnnct,  Ordinary,  to  ap- 
"  point  Memorials  to  be  given  in  upon  ilich  Parts  ot  the  C'aufe  as 
"  he  Ihall  think  proper,  and  that  betwixt  and  the  full  Sctlerunt- 
"  day  of  Jnv.e  next." 

And  his  Lordlhip  having  ordered  Memorials  accordingly,  yoirr 
Lordlhips  were  pleafed,  of  this  Date,  to  pronounce  the  following 
Interlocutor:  "  The  Lords  having  advifed  the  Petition  for  Mr. 
"  BdtUic  of  Leys,  with  the  Anlwers  thereto  ior  the  Heritors  of  In- 
"  'vernefs,  mutual  Memorials,  and  Writs  produced,  they  refufc 
"  the  Defire  of  the  Petition,  and  adhere  to  the  Lord  Ordinary's  In- 
*'  terlocutors  of  the  loih  'July  and  5th  of  Au^iijl  1767,  and  find 
"  the  Refpondcnts  intitled  to  the  Lxpcnce  of  extracting  the  Dc- 
"  erect,  in  fo  far  as  relates  to  the  Litigation  occa lionet!  by  Mr. 
"  liaillie  on  his  heritable  Bond,  and  ordain  Mr.  Baillic  to  make 
"   Payment  to  them  thereof  accordingly,  and  decern." 

And  the  Cauie  having  thereafter  been  inrolled  in  the  Inner- 
houle-roll,  without  making  Avilandum  by  the  Lord  Ordinary, 
with  the  Locality,  as  altered  by  his  Lordihip's  Interlocutor,  in  corn- 
Dec.  iiQ,  inon  Torm,  your  Lordlhips,  at  the  Calling  of  this  Date,  pronoun- 
i7iS.  ced  the  following  Interlocutor:  "  The  Lords  having  advilrd  the 
"  within  Localities,  and  Report  of  the  I-ord  Orilinary,  with  the 
'•  Alteration  thereupon,  in  lb  far  as  concerns  the  Lands  which  be- 
"  long  to  the  Hofpital  of  Invfrncfs,  and  the  Lands  and  Lilhings 
"  formerly  ifacljit  to- the  Hofpital,  and  now  redeemed  by  Mr. 
"  Biiillie,  they  approve  of  the  Localities,  with  the  laid  Alteration, 
"  and  decern  accordingly,'' 

'1  he  Petitioner  hath  laid  the  Caufc  again  before  your  Lordfliips, 
and  he  humbly  hopes,  that,  upon  a  Review,  your  Lordlhips  will 
lee  (^aule  to   alter  ihefe  Interlocutors. 

The  Propofition  which  the  Pciitioner  is  humbly  to  maintain, 
13,  that,  as  the  Kiik-icllioa  of  Invciiufs  were  infeft,    ia  virtue  of 

the 
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tRe  Titles  above  deduced,  in  both  Lands  and  Tiend?  as  far  back 
as  the  1703,  and  as  they  entered  to,  and  continued  in,  t,ie  u.'in- 
terrnpted  Poilcflion  oi:  both  Lands  and  Tiends,  in  virtue  of  their 
Infeftment,  without  any  Demand  having  been  made  upon  them 
by  any  Perfon  claiming  a  Right  to  thefe  Tiends  beyon  :  tlie  Years 
of  the  long  Preicription  ;  that  the  Petitioner,  as  now  in  their 
Right,  and  who,  at  the  fame  Time,  is  in  the  Right  of  the  Revcr- 
fion  of  the  Lands  and  Tiends  Aipulated  by  the  forefaid  heritable 
Security,  has  a  good  heritable  Right  to  the  Tiends  of  his  Lands 
by  the  pofitive  Prefcription. 

Culduthill,  in  his  Memorial  to  your  Lordfliips,  was  pleafed  to 
difpute  the  Poflcffion  of  the  Petitioner's  Authors.  He  fays,  it  did 
not  appear  wdi en  they  entered  into  the  Poffeffion,  for  that  Allow- 
ance was  given,  in  the  Decreet  of  Adjudication,  for  fome  Annual- 
rents  admitted  to  have  been  then  paid,  and  Decreet  was  only  ta- 
ken for  the  Balance  which  was  telling.  It  was  then,  .for  the  fiill 
Time  that  their  PoOefllon  was  difpu'.ed.  The  Fad  was  notorious  to 
the  whole  Country  ;  and,  accordingly,  it  was  taken  for  granted,  that 
the  Petitioner's  Authors  had  been  in  the  uninterrupted  Poifeffion  - 
far  pad  the  Ytars  of  Preiciipcion  ;  and  if  it  flvall  be  ftill  contefted, 
the  Petitioner  is  able  and  willing  to  bring  a  clear  Proof  of  the  FacV,  . 
fo  that,  at  prefent,  the  Relevancy  can  only  fall  under  your  Lord- 
fliips Confidcration,  and  your  Lordlhips  will  judge  of  it  in  the 
fame  Light  as  if  the  Podeifion  was  already  eifablifned  by  a  Proof, 

The  Petitioner  apprehends,  that  it  is  clearly  founded,  in  the 
Statute  1 61 7,  that  whoever  Ihall  continue  in  the  PolTcffion  and 
Enjoyment  of  any  Right,  without  Interruption,  for  the  Space  of 
forty  Years,  upon  a  proper  Title^  that  the  Party  will  thereby  have 
an  abfolute  Right  in  all  Time  coming,  fecured  to  him  by  the  po- 
fitive Prefcription,  although  his  Right  flowed  a  non  domino  \  and, 
therefore,  fuppofing  that  the  Right  granted  in  favours  of  the  Hof- 
pital  had  been  abfolute  and  irredeemable;  although  that  Right, 
which,  quoad  the  Tiends,  is  fuppofed  to  flow  a  non  bahenle,  v,rould 
nothavebeen  good  againll  the  true  Titular,  if  challenged  within  the 
Years  of  Prefcription  ;.  yet  after  they,  in  virtue  of  their  Infeftment,  ■ 
had  continvied  to  poffefs  the  fame  for  the  Space  of  forty  Years, 
without  any  Challenge  by  the  Titular,  the  Right  would  become 
abfolutely  good  by  the  pofitive  Prefcription,  and  would  be  as  ef- 
fedual,  as  if  Dalcrofs,  the  Granter  of  the  Right,  had  been  the  real  - 
Titular, 

And  - 
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And  as  this  clearly  lioUIs  in  the  Cafe  ot  irredeemable  Rights,  fu, 
the  Petitioner  humbly  apprehends,  that  it  will  make  no  Differ- 
ence, in  a  Quellion  with  the  Titular,  that  the  Granter  had  Aipu- 
lated,  in  favours  of  hnnfelf,  a  Right  of  Reverfion  ;  becaule  a  Per- 
fon  poflefled  of  a  redeemable  Right,  is,  to  all  Intents  and  Purpoles, 
Proprietor,  in  a  (^lellion  with  every  other  Perfon  than  the  Rever- 
fer,  and  his  rollldion  will  lecurethe  Right,  by  Prelcription,  againfl 
all  third  Parties,  as  much  as  if  the  Title  of  his  Pollellion  had  beea 
that  of  an  abfolute  Right  of  Property. 

When  a  Perfuii  grants  a  Wadiet  of  Lands  that  dois  not  belong 
to  him,  and  the  Wadietter  takes  Infcftment,  and  continues  in  Pol- 
feflion  for  the  tSpace  of  forty  Years,  without  any  Challenge,  the 
Right  of  every  third  Party  is  effeclually  cut  off  by  Prefcription, 
and  the  Right  of  the  Wadietter,  fubjecl  to  the  Right  of  Redemp- 
tion in  favour  of  the  Reverfer,  is  fecured  by  the  pofitive  Prelcrip- 
tion. After  forty  Years  Poffeffion,  in  virtue  of  Charter  and  Sea- 
fine,  without  any  Challenge,  the  Wadietter  cannot  be  diflurbed 
on  account  of  the  fupjx)fed  Want  of  Right  in  the  Peribn  of  his 
Author. 

Yea  this  Poffeffion  will  not  only  fccure  the  Right  of  the  Wad- 
fetter,  but  will  likewile  fecure  the  Right  of  the  Reverfer.  1  he 
Polleffion  of  the  Wadietter,  with  rcfpecl  to  every  third  Party,  is, 
in  the  Eye  of  Law,  the  Pollellion  of  the  Revcrl'er  ;  and  the  Right 
eflablilhcd  in  favours  of  the  Wadietter,  by  fuch  Poffeffion,  would, 
upon  Redemption,  accrue  to  the  Reverter:  So  that  although  the 
Granter  of  the  Wadfet  was  originally  not  Proprietor  of  the  Sub- 
ject, yet  after  the  Wadietter,  in  virtue  of  Charter  and  Seafine, 
has  poffeffed  the  fame,  without  Challenge,  for  the  Space  of  forty 
Years,  not  only  his  Right  of  Wadlet,  but  likewife  the  Right  of 
the  Reverfer,  with  which  the  WadlL-t  is  burdened,  will  be  fecured 
by  the  pofitive  Prefcription  ;  and,  upon  Redemption,  the  Reverfer 
would  become  abfolute  Proprietor  of  tlie  Sulijtcl,  though  origi- 
nally he  had  no  Right  to  it.  This  is  plainly  the  Oi)eraiion  of 
Pielcriptlon  by  the  Law  of  ScctLmJ. 

The  other  Party  did  not  fcem  to  difputc  that  this  would  hold  in 
ihc  Cafe  of  a  proper  Wadlet,  which  was  truly  a  Title  of  Proper- 
ty, lho\igh  clogged  with  a  Right  of  Revcrfion  ;  but  lie  was  jileal- 
cd  to  liiy,  that  the  Right  in  quHlion  was  a  Watifct  of  no  Kind, 
but  a  fimple  heritable  lion<l,  or  an  lufeftment  in  Security  of  2cco 
JMcrLs;  that  the  ProjKrty  in  this  Calc  was  not  dilponcd  ;  that  In- 
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feftment  Is  not  taken  in  the  Property;  that  it  is  a  mere  Incum- 
brance accefTory  to  the   perfonal  Obligation  to  pay,  which  fell  of 
•coxirfe  when  the  Debt  was  extinguifhed,  whether  by  Payment   or 
Intromiflion. 

But,  with  all  Submiflion,  when  the  Nature  of  the  prefent  Right 
is  duly  attended  to,  the  Petitioner  humbly  apprehends  that  it  will 
be  equally  available  to  him  in  the  prefent  Queflion,  as  it  it  had 
been  truly  a  proper  Wadlet.  The  Gentlemen  may  quibble  as 
much  as  they  pleafe  upon  Words,  but  the  Petitioner,  until  he  is 
-otherwife  taught  by  your  Lordfliips,  will  be  pardoned  to  think 
that  the  Right  in  queftion,  is  truly  of  the  Nature  of  an  improper 
Wadfet.  The  Claules  of  the  Deed  have  been  recited  to  your  Loid- 
fliips  at  full  Length,  and  your  Lordfl  ips  will  from  thence  obferve, 
that  it  is  not  of  the  Nature  of  an  Infeftment  of  Annualrent,  pay- 
able out  of  the  Lands,  which  is  only  coafidered  as  a  Servitude  up- 
on the  Property,  but  that  it  contains  a  Procuratory  for  refigning 
the  Lands  and  Tiends  themfelves,  with  all  Right  or  Interefl:  which 
he  had  therein  during  the  Not-redemption  ;  and  accordingly,  by 
the  Claufe  of  Reverfion,  the  Tiends  and  Lands  themfelves  are 
made  redeemable  from  the  Hofpital  by  Payment  of  the  faid  prin- 
cipal Sum  of  2000  Merks,  and  what  Part  of  the  Annualrents  there- 
of fhould  happen  to  remain  unpaid  ;  and  the  Charter  granted  by 
the  Superior,  proceeding  upon  the  forefaid  Procuratorv,  (which, 
with  the  Infeftment  thereon,  is  of  itfelf  a  good  Title  of  Prefcrip- 
tion  after  forty  Years)  exprefly  difpones,  confirms,  and  makes 
over,  to  the  Truftees  therein  mentioned,  both  the  Lands  and 
Tiends,  only  fubjecl  to  the  Reverfion  therein  fpecified. 

It  is  indeed  true,  that  as,  by  the  Conception  of  the  forefaid  Deed, 
the  Reverfer  is  taken  bound  for  the  Intereft  as  well  as  the  principal 
f5um,  it  muft  follow  of  confequence  that  the  Hofpital  was  ac- 
countable for  their  Intromiffions,  and  if  their  IntromifTions  ex- 
ceeded the  Intereft,  it  might  come  to  cut  down  the  Capital  ;  but 
the  Petitioner  humbly  apprehends,  that  even  this  Circumflance  can 
have  no  Influence  upon  the  prefent  Queflion,  and  that  neither  the 
Verfon  who  is  faid  to  be  the  true  Titular,  nor  the  Petitioner's  Par- 
ity in  this  Caufe,  can  avail  themfelves  of  it,  but  it  is  only  com- 
petent to  thofe  who  are  in  the  Right  of  the  Reverfion,  that  is  fti- 
pulated  bv  the  forefaid  Deed. 

In  a  Queftion  betvrixt  the  Reverfer  and  the    Wadfetter,  there  is 
^  very  great  Dillerence  betwixt  a  proper  Wadfet  and   an  improper 
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Wadfet,  or  a  Right,  by  tlie  Nature  of  whicli  the  Grantee  is  ac- 
countable for  his  IntromilTion  ;  bur,  the  Petitioner  is  humbly  ad- 
vifed,that,  in  a  Qucllionwith  third  Parties,  there  is  no  material  Dif- 
ference, betwixt  a  jiropcr  and  improper  Wadfet. — Even  an  improper 
Wadfetter,  until  he  be  denuded  in  favour  of  the  Reverfer,  is,  in 
a  Queflion  with  third  Parties,  to  be  held  as  Proprietor,  as  much 
as  in  the  Cafe  of  a  proper  Wadfet. — It  is  not  competent  for  a  third 
Parry  to  found  upon  the  Right  of  the  Rcverlt^r,  or  to  alledi;;e,  that 
his  Wadl'et  is  extinguilhed  by  Intromilllon. — The  Uevcrlcr  could 
allow  tlie  ^^^'ldfctter  to  continue  the  Poirelllon  as  long  as  he  had  a 
mind.  In  like  Manner,  the  Petitiontr,  in  this  Cafe,  who  is  in  the 
Right  of  the  Reverfion,  might  have  Ji/charj^eJ  the  Reverfion  alto- 
gether in  favour  of  the  Hol'pital  ;  in  which  Cafe,  the  Property  of 
botli  Lands  and  Tiends  would  for  ever  remain  with  them.  They 
could  not,  in  that  Cafe,  be  called  to  account  for  their  Intromillion, 
bv  any  Perfon  living,  and  after  they,  in  virtue  of  their  Charter 
and  Seafiae,  had  had  the  full  Poirelllon  and  Enjoyment  of  both 
Lands  and  Tiends  for  above  the  Space  of  forty  Years,  it  would 
not  be  competent  for  any  P'Mibn  afterwards  to  dilhirb  that  Polfel- 
fion,  by  alledging,  that  their  Right  llowed  a  non  babcnte  domi- 
nium. 

If  it  v/as  thus  in  the  Power  of  the  Reverfer  to  deprive  the  Titular 
of  the  PoUenion  of  tlie  Tiends  as  long  as  he  plcales,  or  to  render 
the  Right  of  the  Hofpital  unchallengeable,  by  conveying  to  them  the 
Reverfion  that  was  in  him,  it  is  not  eafy  to  conceive  that  tlie  Right 
of  the  Titular  Ihould  be  better,  becaufc,  inllead  of  the  Petitioner's 
difponing  his  Right  of  Reverfion  to  the  Hofpital,  the  Hofpital  had 
dtj'poned  their  Right  to  the  Petitioner. 

If  it  be  true,  that  the  Titularity  of  thcfe  Tiends  was  in  the  Fa- 
mily of /'amw/z/y,  and  that,  of  confequcnce,  the  Right  granted  to 
the  Hofpital  ijuoiul  the  Tiends,  llowed  a  non  h.ibentc,  the  Family  of 
J\inmitre,  in  virtue  of  their  llight  of  Property  in  the  Tiends,  could 
have  difiiodcircd  the  Hofpital,  without  piying  any  regard  to  the 
Right  they  hatl  derived  from  Daliiofs  \  and,  if  the  Family  oi  Pan- 
mure  had  excrcifcd  that  Right  in  due  Time,  pollibly  the  Hofpital 
niiglu  have  been  obliged  to  yield  the  Polllinon ;  but  the  Petitioner 
docs  humbly  apprchciul,  that,  after  the  Hofpital  had,  in  virtue  of 
their  C;!iartcr  and  Infcftmcnt,  peaceably  pollLlFcd  the  Tiends,  with- 
out Interruption,  for  above  the  Years  of  Prcfcriptio  i,  they  co.nc 
now  too  late.     The  Right  granted  to  the  Hofpital  is  fccured  by  rl\c 

pofitivc 


pofitive  Prefcription,  after  which  the  true  Proprietor  cannot  pre- 
tend to  challenge  that  Right,  as  flowing  a  non  habente^  and  it  is  as 
little  competent  for  the  Proprietor,  or  any  third  Party,  to  alledge, 
that  their  Right  is  extinguiihed  by  Intromiffions ;  for  tbey  cannot 
be  called  to  account,  upon  that  Ground,  by  any  other  Ferfon  than 
he  who  is  in  the  Right  of  the  Reverfion,  that  was  ftipulated  by  the 
Deed  itfelf. 

It  was  faid,  for  the  other  Party,  that  the  Petitioner,  in  this  Cafe, 
could  not  avail  himfelf  of  the  Right  acquired  from  the  Hofi.ir  ,]■, 
becaufe  the  Right  of  the  Hofpital  was  fully  extinguillied  by  a  Dif- 
charge  and  Renunciation  which  they  granted  in  favours  of  the  Pe- 
titioner, and  that,  therefore,  the  After-diipofition,  which  was 
granted  by  the  Hofpital,  to  the  Petitioner,  flowed  a  non  hahcnte. 

But  the  Petitioner  humbly  apprehends,  that  this  Argument  is 
rather  too  thin  to  have  any  Weight  with  your  Lordfliips.  It  would 
be  a  hard  Cafe,  if  a  Party  was  to  be  cut  out  of  a  Right,  that  was 
otherwife  well  founded,  merely  becaufe  a  Mitlake  had  been  com- 
mitted in  framing  the  Deeds,  that  were  proper  to  be  granted,  when 
that  Miftake  was  immediately  correifled,  and  new  Deeds  granted 
in  proper  Form. 

The  Difcharge  and  Renunciation  that  was  firfl  taken  in  this 
Cafe,  was  entirely  a  private  Deed  betwixt  the  Holpital  and  the  Pe- 
titioner, which  had  never  been  made  ufe  of,  or  put  upon  Record; 
and  he  knows  no  Right  or  Title  that  Ciilduthill,  or  any  other  Per- 
fon  whatever,  has  to  found  upon  it.  It  is  entirely  jus  tertii  to 
them.  There  was  nothing  to  hinder  the  Petitioner,  if  he  had  a 
mind,  to  have  dellroyed  that  Deed,  or  given  it  up  to  the  Hofpital ; 
in  which  Cafe  the  Hofpital  would  have  been  put  in  the  fame  Situa- 
tion they  were  in  before  granting  of  it  ;  and  as  the  Managers  of  the 
Hofpital  were  Parties  to  the  prefent  Procefs,  the  Hofpital  could 
not  have  been  burdened  on  account  of  thefe  Lands  for  any  Part  of 
the  Augmentation  ;  and  if  fo,  the  Petitioner  apprehends,  that  the 
Conveyance  which  the  Hofpital  granted  in  this  Cale,  mufl  be 
equally  available  to  the  Petitioner,  as  if  the  Difcharge  and  RenuU' 
ciation  had  never  been  gr-mted. 

When  any  one  purchafes  a  bankrupt   Eftate,  under  the  Autho-  - 
rity  of  the  Court  of  Seffion,  he  is  undoubtedly  entitled  to  demand 
from  the  Creditors,  upon  Payment  to  them  of  their  refpecftive  Pro- 
portions of  the  Price,  a  Conveyance  to  their  Debts  and  Diligences, 
as  a  collateral  Sccuiity  to  his   Purchaie.     Put  the  Caie,  that   the 
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rurchafcr  (Tiould,  by  Mlftakc,  have  taken  from  any  of  the  Credi- 
tors a  fimp!e  Difcharge  and  Renunciation,  but  that,  upon  dif- 
covering  his  Milhike,  he  Ihould  afterwards  procure  a  proper  Con- 
veyance to  the  Debt.  If  he  ihouid  afterwards,  in  protecting  his 
Purchafe,  have  Occafion  to  found  upon  the  Right  of  that  Creditor, 
in  a  Qucilion  \vi:h  any  third  Party,  it  would  not  be  competent  for 
that  third  Party  to  allcdge,  that  the  Purchafer  had  no  Right  to  the 
Debt  and  Dihgence  of  that  Creditor,  for  that  being  previoully  ex- 
tinguillied  by  the  Difcharge  and  Renunciation,  the  DifpoHtioii 
flowed  a  non  h.ik'tite.  The  Anfwer,  with  SubmilTion,  would  be 
good,  that  the  Objtclor  had  no  1  itle  to  found  upon  that  Dilcharge  ; 
that  it  was  a  private  Traniadlion  betwixt  the  Purchai'er  and  Credi- 
tor, which  they  could  undo  at  plcafure,  and  that  the  Difpofition 
afterwards  granted  by  the  Creditor,  would  convey  the  fame  Right 
to  the  Purchafer,  as  if  the  Dilcharge  had  never  exilled;  and  th'i 
fame  Anl\ver  is,  with  Submiflion,  fufficient  to  remove  the  Objec- 
tion that  is  urged  in  the  prefent  Cafe. 

The  Petitioner  therefore  apprehends,  that  he  has  an  undoubted 
heritable  Right  to  the  Tiends  of  the  forefaid  Lands,  as  having  cf- 
feiflually  been  confolidated  with  the  Stock,  by  the  Force  of  the  po- 
litive  Prelcription,  even  although  Dalcrofs  had  formerlv  no  Right 
to  the  Tithes; — and  that,  therefore,  no  Part  of  the  augmented  Sti- 
pend can  be  laid  upon  thefc  Lands,  there  being  great  Sufficiency  of 
iree  Tiends  within  the  Parilh. 

But,  zclo,  Your  Lordlhips  will  obferve,  that,  by  the  forefaid 
Interlocutor,  the  Petitioner  is  found  liable  in  "  the  Expence  of 
*'  extra(5\ing  the  Decreet,  in  fo  far  as  relates  to  the  Litigation  oc- 
"  cafioned  by  the  Petitioner,  on  hie  heritable  Bond."  The  Peti- 
tioner humbly  hopes,  that,  upon  re-confidering  the  Cafe,  your 
Lordlhips  will  fee  no  jull  Caufe  for  loading  the  Petitioner  with 
that  F.xpence,  even  although  you  were  to  adhere  to  the  Interlocu- 
tors upon  the  Point  of  Right,  which  t!ie  Petitioner  humbly  ajipre- 
hcnds  will  not  be  the  Calc.  The  I'lea  maintained  before  vour 
Lordfliips  was  not  a  (Vicflion  of  Fai't,  liut  a  Qiiellion  of  Law  ; 
and,  with  all  Submillion,  he  cannot  con  idcr  the  Queltion  to  be  lb 
clear  againlV  him,  as  that  he  Ihoultl  be  loadetl  with  any  Part  ot  the 
Expence  of  Proccfs,  for  fiibmitting  it  to  the  Conlulcration  of  the 
Court  :  And  this  he  may  be  allowed  to  fay,  with  fome  Degree  of 
Confi'lcnce,  becaufe,  when  the  Caufe  was  laid  before  your  Lortl- 
iliips,  on  Petition  and  Anfwcrs,  it  appeared  to  be  attended  with  lb 

much 
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much   Dlfficnity,    tliat  it  merited  an   additional   Memorial,    and 

•which  was  ordered  and  given  in  accordingly. 

The  other  Party  was  pleafed  to  take  great  OfFence,  becaufe,  in 
the  Papers  given  in  to  your  Lordiliips,  the  Petitioner  had  called 
the  forefaid  Deed  granted  by  DaJcrofs  to  the  Hofpital,  a  Wadfet ; 
but  furely  that  could  not  enter  into  your  Lordiliips  Confideration 
in  finding  the  Petitioner  liable  in  thefe  Expences.  The  Petitioner 
did  indeed  fay,  in  his  Petition,  that  the  Deed  in  queftion  was  of 
the  Nature  of  an  improper  Wadfet ;  and,  until  it  is  found  other- 
wife  by  your  Lordiliips,  he  will  be  pardoned  to  think  fo  11:111:  But, 
be  that  as  it  will,  it  is  furely  a  Circumftance  of  no  Moment;  be- 
caufe, at  the  fame  time  that  he  gave  it  the  Name  of  an  improper 
Wadfet,  the  Claufes  of  the  Deed  were  laid  before  your  Lordlhips-, 
at  great  Length,  in  the  Petition  ;  and,  therefore,  the  Petitioner 
could  never  mean  to  miflead  the  Court  by  Names,  when  the  Thing, 
itfelf  was  before  your  Lordfhips. 

It  was  likewife  obferved,  on  the  other  Side,  that  the  Petitioner ' 
had  procured  the  Difpofition  he  now  founds  upon,  during  the  De- 
pendence of  the  Queftion.  But  the  Petitioner,  with  Submiffion, 
cannot  find  that  there  was  any  thing  faulty  in  his  Condu(fl  in  that 
Particular,  The  Procefs,  to  which  the  Managers  of  the  Hofpital, 
as  well  as  the  Petitioner,  were  Parties  from  tlie  Beginning,  has  de- 
pended a  confiderable  Time  before  the  Court ;  and  it  was  during 
the  Dependence  of  the  Procefs  that  the  TranfaClion  itfelf  with  the 
Hofpital  was  entered  into,  and  that  the  Diicharge  and  Renuncia- 
tion was  obtained. — The  Tranfacftion  was  executed  by  the  Petition- 
er in  the  Counti-y ;  but  having  been  afterwards  told  that  it  was 
wrong  executed,  and  that  a  Difpofition  ought  to  have  been  taken, 
in  place  of  a  Dil(:harge  and  Renunciation,  the  Miftake  was  re<!il:i- 
fied  accordingly.  A  Difcharge  and  Renunciation  in  favour  of  the 
Petitioner,  could  never  extinguilh  the  publick  Infeftment  upon  the 
Charter  in  favour  of  the  Hofpital  ;  befides,  it  was  never  produced 
in  Procefs,  but  was  immetliate'.y  returned,  when  the  Mifiake  was 
difcovered:  So  that  it  is  impollible  to  conceive  what  Difference  this 
Circumftance  can  make  in  the  Argument,  when  that  Renunciation 
was  not  only  inept,  but  never  made  ufe  of  or  had  taken  EfFetSlj 
by  being  recorded  in  terms  of  Law. 

Iniieed,  it  would  not  have  altered  the  Merits  of  the  Queftion, 
although  the  Tranfa(fi:ion  had  not  been  entered  into  at  all,  but  that 
the  Right  had  been  allowed  to  remain  with  the  Hofpital.  The 
Petitioner  iiuinbly  apju-chends,  that,  as  long  as  there  remained  free 
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Ticnds  wuhin  the  Panfli,  no  rart  of  the  Ticnds  of  the  foreTaul 
Laiuls,  could  be  evicted  from  tlie  Hofpital,  and  allocate  for  the  Mi- 
niller's  Augmcntion,  when  the  Hofpital  had  been  in  the  conftant 
and  uninterrupted  Fofleflion  of  thofc  Tiends,  along  with  the  Stock, 
in  virtue  of  Charter  and  Seafine,  above  the  Years  of  Trcfcription. 
And  if  the  Hofpital,  after  they  had  thus  acquired  a  Right  by  their 
Polfenicn,  could  not  have  been  liable  to  the  prefent  Augmentation, 
it  docs  not  occur  that  the  Petitior.cr,  who  is  now  in  their  Right, 
can  be  in  any  worfe  Cafe. 

Ic  only  remains  to  be  obferved,  that,  at  any  rate,  your  Lord- 
fliips  Interlocutor,  of  the  2 ill  December ^\:i{\.,  will  fall  to  be  al- 
tered, in  fo  far  as  it  approves  of  the  Localities,  with  rcfpe(5l  to  the 
following  I'crlbns  ;  as,  by  that  Interlocutor,  Mr.  Duff  of  Di  umuir, 
Thomas  Frafcr  Smith,  DomiLi  and  Ko.vni  Cuthberu,  Lieutenant 
David  Grant,  the  Reprefentatives  of  James  KimuiirJ,  John  Fra/er, 
William  Frnfer  Town-clerk,  Simon  Fra/er  Merchant,  James  Fra/er 
Smith,  and  Wiliiam  Grant  fenior  Wright  in  Invcrne/s,  are  exccmed 
from  any  Share  of  the  augmented  Stipend,  although  they  llaiid 
cxprefly  charged  with  a  Proportion  of  the  Augmentation  in  the 
former  Localities,  and  no  Rights  to  their  Tithes  have  been  fince 
produced. 

May  it  therefore  plea/e  your  LorJ/J/ips,  to  alter  the  fore- 
J'aid  hiterlocutors,  and  to  find.  That  the  Petitioner, 
in  virtue  0/  the  Titles  above  deduced,  and  forty  Tears 
Po/fe/Jion,  has  an  heritable  Right  to  the  Tiends  of  the 
fort/aid  Lands ;  and,  in  caj'e  the  Pojj'ejfion  JJ.\ill  be 
controverted,  to  allo-du  the  Petitioner  a  ProoJ  thereo/; 
and,  at  any  rate,  to  find  no  Expences  due,  and 
to  recall  your  Interlocutor  0/  the  z  ijl  December  lii/l, 
approving  0/  the  Locality,  in  Jo  Jar  as  the  Perjhns 
above  named  are  thereby  execmed  from  any  Share  of 
the  augmented  Stipend,  and  remit  to  the  Lord  Ordi- 
nary to  proceed  accordingly. 

In  re/pccl  'whereof,  ^c. 

RO.  MACQJ.TEEN. 


A^.U       DECEMBER    23d,     1 7^7. 
TJnto  the  Right  Honourable  the  Lords  of  Council  and  SeJJton^ 
THE 

PETITION 
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David  Threipland,  eldefl  lawful  Son,  procreate 
betwixt  Stewart  Threipland  of  Fingask^  Efq; 
Dodor  of  Medicine,  and  Janet  Sinclair^  his 
Spoufe,  lawful  Daughter  of  the  deceaft  David 
Sinclair  of  Southdun,  his  firfl  Wife,  and  the  faid 
Stewart  Threipland,  as  Adminiftrator-in-law 
for  him  ;  Katharine  Sinclair,  alfo  lawful  Daugh- 
ter of  the  faid  deceaft  David  Sinclair,  his  fe- 
cond  Marriage,  Henrietta,  Janet,  Amelia,  and 
Margaret  Sinclairs,  Children  procreate  betwixt 
James  Sinclair  of  Harpjdale,  and  the  deceaft 
Mrs.  Marjory  Sinclair,  alfo  Daughter  of  the 
faid  David  Sinclair  of  his  fecond  Marriage,  and 
their  faid  Father  as  Adminiftrator-in-law  for 
them,  and  Margaret  Sinclair,  the  youngeft 
Daughter  of  the  faid  David  Sinclair,  by  his 
third  Wife,  Defenders, 

Humhly  Jloetveth, 

THAT  "parries  Sinclair  of  Lyth,  Clerk  to  the  Bills,  died  up- 
on the  20th  February,  1722,  poiTeffed  of  a  confidera- 
ble  Eflate,  partly  heretable,  partly  moveable,  all  of  his  own 
A'cquifition.. 

V      A        ,v     -  V       'lames- 


Jiimes  Sluchir  had  no  Illue.  and  being  the  middle  of  ihfec 
Brothers,  David  Sinclair  ot  SouthJun,  the  Son  of  his  imme- 
diate elder  Brother,  was  acknowledged  by  him  to  be  his 
Heir. 

Thus  Matters  flood  when  Javies  Sinclair  was  feized  with 
that  Dil^emper  of  which  he  died  in  a  few  days. 

Din'ici  Sinclair  of  Brab/lerdonin,  James's  immediate  young- 
er Brother,  and  Heir  of  Line,  airdted  by  liis  Son  Dat'iJ  Sin- 
clair, the  younger,  takiiv:;  Advantage  of  his  Nephew,  South- 
dun's,  Ablence,  and  of  the  weak  State  and  Condition  to  winch 
his  Brother  Javies  was  then  reduced,  laid  hold  of  that  Oppor- 
tunity to  accomplilh  that  Scheme  which  they  had  long  pro- 
jected, but  which  they  could  not  efl'ecluate  while  'James 
Sinclair  was  in  liege pou/}ie,o\  eliciting  from  him  upon  the  14th 
1 6th  and  17th  Days  of  February,  in  laid  Year  1722,  a  Va- 
riety of  Deeds,  which  if  they  could  have  been  fupported 
woidd  have  evicted  the  whole  Etlate  from  SouthJun,  tlie  right 
Heir. 

There  was  no  PofTibility  of  ante-dating  thcfe  Deei!?,  be- 
cauie  they  were  of  (uch  a  Nature,  that  James  Sinclair,  in  the 
weak  State  and  Condition  to  which  he  was  then  reduced, 
was  incapable  to  write  them  with  his  own  Hand,  i'o  that  a 
Writer  and  inllrumentary  Witneffes  behoved  of  Necellity  to 
be  ailhibited ;  which  therefore  behoved  to  Hand  the  Chance 
ot  James  Sinclair's  out-living  the  60  Days,  which  was  not 
very  likely  to  happen,  as  in  Pac^lhedied  the  .^d  Day  thereafter; 
but,  anxious  to  lecure  Ibmething  in  all  Events,  it  occurred, 
to  take  a  Bill  from  the  poor  dying  Man  for  a  large  Sum, 
to  which  they  could  aliix  any  Date  they  thought 
proper. 

A  I'iil  was  accordingly  made  out,  of  tlic  Hand-writing  of 
David  Sinclair,  the  younger,  for  no  lefs  a  Sum  than  6000  /. 
Scots,  and  was  matle  to  bear  Date  the  i8th  Ofiobcr,  1721, 
though  lie  chofi;  to  take  the  Bill  rather  in  his  I'athcr's  Name, 
than  in  hib  own. 

James 
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James  Sinclair  was  in  fuch  opulent  Circumflances,  that  it 
was  tjuite  inconceiveiible,  what  occafion  he  could  have  to  bor- 
row this  Sum  from  his  younger  Brother,  who  at  no  Time  of 
his  Life,  was  ever  pofleffed  of,  or  in  condition  to  lend  fp 
large  a  Sum,  and  though  the  Bill  was  made  to  bear  Date  the 
1 8th  O^oker,  172 1,  that  is  11  Months  prior  to  James  Sin- 
clair s  Death,  no  Mortal  ever  heard  of  it  till  after  his  Death, 
and  to  this  Hour,  no  Account  can  be  given,  either  by  what 
Means  Da'uid  Sinclair  fliould  have  been  pofiefled  of  fo  large  a 
Sum,  or  what  occafion  James  Sinclair  could  have  had  to  bor- 
row the  fame. 

But,  as  thefe  dark  Operations  generally  come  to  light,  la 
one  Shape  or  other,  it  came  to  be  reported,  and  was  univer- 
fally  believed,  that  when  this  Bill  was  prefented  to  James 
Sinclair,  then  in  extremis,  to  be  by  him  figned,  it  was  wrote 
out  in  fuch  a  hurry,  that  it  bore  neither  Place  nor  Date,  nor 
the  Creditor's  Name,  nor  the  Subfcription  of  the  Drawer, 
and  that  it  was  not  till  after  James  Sinclair's  Death,  that  Da- 
'uid Sinclair  the  Son,  prefented  faid  Bill  to  his  Father  David 
Sinclair  the  elder,  and  cauled  him  adhibit  his  Subfcription 
thereto  as  Drawer,  and  at  the  fame  time  to  indorfe  it 
Blank. 

llie  various  other  Deeds,  which  had  been  elicited  from 
James  Sinclair,  upon  Death-bed,  made  it  neceffary  for  South- 
dim  to  challenge  thefe,  by  a  Procefs  of  Redudlion  and  impro- 
bation,  and  this  Bill  of  6000  /.  was  included  in  that  Chal- 
lenge, upon  the  feveral  Grounds  above  ftated,  and  having 
obtained  an  Ad  before  AnfWer,  a  mofl  diftinct  Proof  was 
brought,  that  all  the  other  Deeds  challenged  were  granted 
upon  Death-bed,  and  they  were  accordingly  all  reduced,  a 
Circumftance  not  extremely  favourable  for  the  6000  /.  Bill  ; 
but  as  that  Bill,  of  whatever  Date  it  fhall  be  fuppoled  to  have 
been,  hzd  heen  t^ken  rc}?!otis  arbitris,  of  the  Hand-writing  of 
David  Sinclair  the  Son,  though  in  Name  of  his  Father,  it  was 

impofTible 
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impofllble  to  prove   by    WitncfTes,    the  true  Date    of  that 
Bll. 

And  therefore  it  was,  that  at  a  Calling  before  the  Lord  Or- 
dinary, \n  fcbrunry,  }~2(),  S'-/K//'d'MH  Uated  his  Realbns ot  Rc- 
dudlon  of  fiiid  Bill,  andinlupport  ofthclc',  he  exhibited  the 
following  Condcfendcnce  of  Fads,  which  he  oifered  to  prove 
by  the  Oath  of  Daind  Sinchur  the  elder,  the  ullcdgeJ 
Drawer. 
Condefccn-  i/?,  That  he  never  had  any  Communing  with  the  deceafl 
dence  "Janies  Sinclair,  on  or  before  the  1 8th  OrTcZitv,  1721,  the  pre- 
tended Date  of  faid  Bill,  concerning  James  Sinclair's  granting 
a  Bill  to  him  for  that  Sum. 

2c//)',  That  he  paid  no  Money,  nor  gave  any  valu- 
able Confideration  to  James  SincLiir  for  granting  tliac 
Bill. 

3^//)',  That  faid  Bill  was  not  figncd  by  him  as  Drawer, 
at  or  before  Signing  the  Acceptance,  or  any  Time  before 
James  Siticlair's  Death. 

^th/y,  That  faid  Bill  v/as  not  delivered  to  him,  before 
James  Sinclair  s  Death,  and  that  he  ditl  not  fee  or  know  faid" 
Bill  before  James  Sinclair's  Death. 

SI/jIy,  That  flindry  Words,  which  then  appeared  upon  the 
Face  of  faid  Bill,  were  not  there  when  the  Bill  was  firll  ihowa 
to  him,  particularly  the  Words  clear  Brother,  and  thc(o  other 
Words  your  Brother  and  bumble  Seriuvit,  but  that  thcfc  had 
been  added  fince  James  Sinclair's  Death. 

6thlv,  That  it  was  confillcnt  with  liis,  the  faid  Dai<iJ  Sin- 
clair's Knowledge,  that  faid  Bill  was  not  acceptetl  by  the  faid 
James  Sinclair  upon  the  18th  October  i-]Z\,  and  that,  when 
the  Bill  was  firft  Ihown  to  him,  it  did  not  bear  the  above  Date 
prefixed  to  it;  that  the  Bill  was  of  the  Hand-writing  of  the  faid 
Dai'id  Sinclair's  Son,  and  was  prcfented  to  him  by  his  Sou 
after  James  Sinclair's  Death,  that  he  might  fign,  both  as  Draw- 
er and  Indorfer,  at  the  lame  time. 
Feb.  /,,  The  IjA'd  Orilinary,   by  Interlocutor  of  this  Date,   4th  Fe- 

'^^'"       brueuj  ij-'j,  "  lound  the  above  I'acls  relevant  to  be  proven 

by 


**  by  David  Sinclair's  Oath,  and,  in  refpedt,  that  his  Coun- 
*'  cil  declined  to  take  a  Day  for  his  deponing,  or  a  Coinnul- 
"  fion,  held  him  as  eanfetred  thereon,  reduced  and  deceru- 
"  ed." 

The  Relevancy  of  this  Condefcendence  was  undeniable.- 
And  as  here,  in  the  very  outfetting,  your  Lordlhips  perceive 
David  Sinclair,  by  his  Council,  without  any  Caufe  alTigned, 
refufing  to  take  a  Day,  either  for  producing  him  to  depone, 
or  a  Commiffion  for  that  Purpoie  ;  fb,  in  the  after  Progrefs, 
you  will  have  Occafion  to  fee  the  various  Stratagems  and  De- 
vices that  were  pradtifed  to  avoid  his  being  obliged  to  depone 
upon  this  Reference  of  Facts,  plain  and  fimple,  all  confiftent 
with  his  proper  Knowledge,  unquertionably  relevant,  the 
Mean  of  Proof,  by  his  own  Oath,  and  a  Commiilioa  agreed 
to. 

Againft  this  Interlbcutor  a  Reclaiming  Petition  was  howe- 
ver prefented;  in  name  both  of  Father  and  Son  ;  upon  advifing 
of  which,  v/ith  the  Anfwers  thereto  made,  your  Lordfliips, 
by  Interlocutor  of  this  Date,  ''  Found,  that  Dwuid  Sinclair,  ^^^  , 
"  who  was  Creditor  in  faid  Bill,  ought  to  depone  as  to  the  1729. 
"  Verity  of  the  Date  of  the  Bill  ;  and  as  to  the  true  Caufe 
"  thereof,  and  the  Time  of  his  figning  the  fame,  and  the  o- 
**  ther  Articles  of  the  Condefcendence,  or  otherways  held  him 
"  as  confeiTed,  and  remitted  to  the  Lord  Ordinary  on  the 
*'  Bills,  in  Time  of  Vacation,-  to  grant  Commilhons,  if  de- 
:•  fired." 

It  required  no  fmall  Degree  of  Ingenuity  to  difcover  any 
thing  in  this  Interlocutor  to  furnifli  a  Pretence  for  delaying 
to  extradl  the  Adl  and  Commiffion  ;  but  fo  it  was,  that  the 
Extradt  was-  delayed  that  whole  Vacation,  and,  till  the  13th 
'June,  next  Seffion,  when  a  Petition  was  prefented  in  name  of 
David  Sinclair,  the  younger,  praying  an  Explanation,  whether 
it  was  him  or  his  Father  that  your  Lordihips  intended  fliould 
depone,  and^  according  a&  it  fhould  be  explained,  to  grant 
CommiiEon.. 


A  more  frivolous  Pretence  than  this  cannot  poflibly  be 
conceived,  calculated  for  no  other  earthly  Purpofe  but  to 
gain  fo  much  Time,  in  rhe  View  that  Daind  Sinclair,  the  Fa- 
ther, who  was  then  in  a  valetudinary  State  of  Health,  might, 
in  the  mean  time,  happen  to  die  ;  for,  as  the  whole  of  the 
Articles  referred  to  Oath  were  the  proper  Facfls  of  DaznJ  Sin- 
clair, the  Father,  whereby,  amongll  other  Particulars,  the 
true  Date  of  the  Bill,  the  true  Caule  thereof  the  Time  of  his 
fublcribing  the  fame  as  Drawer,  were  referred  to  Oath,  where 
could  the  Doubt  be,  that  it  was  him,  tiie  Father,  not  the 
Son,  though  of  the  fame  Name,  that  your  I.ordthips  intend- 
ed ihould  depone  ?  it  was  the  Father  whom  the  Lord  Ordina- 
ry had  found  Ihould  depone  ;  it  was  by  his  Oath  only  the 
Fafls  were  probable,  was  it  not  then  trifling  with  your  Lord- 
Ihips  in  a  moll  unbecoming  Manner  to  make  the  Identity  of 
the  Names  of  Father  and  Son  the  Pretence  of  delaying  the 
Act  and  Commilfion  for  near  the  Space  of'  four  Months,  up- 
on an  alfcctcd  Doubt,  whether  your  Lordlhi]is  intended  the 
Father  or  Son  Ihould  depone.  Hail  your  Lordihips  then  re- 
fufed  to  repone  him  againrt  the  Circumduction,  or  to  have 
granted  any  longer  Time  for  his  deponing,  he  could  witli  no 
Realbn  have  complained. 

But  as  the  Renewal  of  the  A(5l  and  Commiilion  was  not  op- 

pofed  upon  the  Part  of  South, Inn,  in  full  Confidence,  that  Da- 

i>id  Sinclair,   if  brought  upon   Oath,  would  have   confelled 

the  whole  Truth  of  thele  Facts,  your  Lordihips,  by  Interlocu- 

junc  24,   tor  of  this  Date,  "   remitted  to  the  Lord  Ordinary  to  circum- 

*''       "  duce  the  Term  againll  the  fiid  Dai'iJ  Sinclair,  F.ider,  with 

"   Power  to  prorogate  theC'ommilhiMi  formerly  granted,  to  the 

"   2oth  July  ;  but  with  this  Declaration,  that  if  the  laid  David 

"  Sinclair    Ihould   die    before  dcponmg,  tiie   Circumdudiou 

"  Ihould  fta'itl,  and  he  be  held  as  confelled." 

junrjjth,       Accordingly,  th.-   Lord   Ordinary,  by  Interlocutor,  of  this 

*"       ''     Date,  "  circumduced  the  l\Tm   againlt  Dai'iJ  Sinclair  elder, 

"  for  not  deponing,  and  held  him  as  confelled,  and  decerned  ; 

"  but 
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;;  ^"^  '^.^/^  J^  ^°^^d  yet  incline  to  depone,  renewed  the 
Commiffion  formerly  granted  to  him,  to  for  taking 

;'  his  Oath,  m  terms  of  the  Act,  and  that  at  the         ^ 

"  ^  ptr        ^'-','    !?'*  ,'"   '■'I'^'  °^  ^^^  Lords  Interlocutor, 
^^  m  Pi  efence  declared,  that  if  the  faid  Z)^.^.i5/«./..r  f],ould 
die  betore  deponing,  that  the  Circumduaion  fliould  rtancL 
and  he  be  held  as  confefled."  ^ 

It  was  impoffible,  in  the  dired  Way,  to  fliift  or  poftpone 
this  Reference  to  Oath  any  longer  ;  feme  other  Devic^  there- 
fore, muft  be  fallen  upon,  to  accompliih  that  End;lnd    as 
Z)W5.«./..r  the  younger  had  taken  upon   him   the  whole 
Condud  and   Management  of  the  Defence,  and  as-Indorfee 
by  his  Father    ttood  nominally  m  the  Right  of  this  Bill    he 
preferred   a   funimary   Petition  and   Com^plaint  in    his   ;wn 
Name,  to  your  Lordlhips,  upon  the  26th  June  1720,  charg- 
ing 5..^A^«  with  an  albdged  Battery  committed  upon  him 
pendente  hte,  in  which,  if  he  fhould  prevail,  the  Confequence 
would  be  an   Abfblviture  from   the  Redudion,  during  the 
Dependence  of  which  the  Battery  was  faid  to  ha;e  been^com- 
mitted,  and  he  io  far  prevailed,  that  he  obtained  an  Ad  for 
Proving;  but  when  the  Proof  came  to  be  advifed,  it  appear- 
ed dear  to  your  Lordlhips,  that  it  was  a  Squabble  of  h  s 
own  Procurement,  and  in  which  he  was  th.  Aggreflbr,  with 
a  fmiftrous  View  to  take  Advantage  of  it  in  the  Way  he  was 
attempting    the  Refult  of  which,  therefore,  was  a  Judgmli 
acquitting  Southdun.  •'  '"&'"'^"'- 

This,  however,  had  fo  far  the  defired  Effed,  that  it 
flopped  any  further  Proceedings  in  the  original  Caufe  for 
about  eighteen  Months ;  and,  at  an  after  CalUng.  of  this 
Date,  Z)WW..- obtained  a  further  Prorogatioi  of  the  fan 
S"'ah  i^i  Commiffion  for  his  deponing,  t^  be  report  d'" 
the  15th  Fehuary  thereafter,  but  qualified  with  the  fame 
Condition  as  in  the  former  Interlocutors. 

Againft 


1731.  ' 
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A-nnft  this  Interlocutor,  D.rci J  Sinclair  again  reprefented,, 

tVat^'tDc  Time  aliowc  i  for  his  deponing  was  too  ihort,  ^vhL•re- 

r^^-     x'-'unoii  the  Lord  OrcUn.iry,  prorogated  the  Time  lor  reporting 

''"'•     "   Z)..-./  6^/«r/.iVs  Oadi  to  the  ill  >"-r  then  next,  under  the 

"  fame  Qn;vlity,  as  in  the  former  Interlocutors,  in  cale  ot  his 

"  dvini:  in  the  mean  time."  ^  ^   ^  ,   r> 

And  as  from  the  foregoing  State  of  Fads,  and  Proce- 
dure it  cannot  have  eltapcd  your  Lordlhips  Oblervat.on, 
what  Arts  and  Devices  Dcroid  Sinclair  the  younger  appears 
to  have  pradifed,  to  prevent  his  Father's  being  brought  up- 
on Oatn  in  the  View  and  Expectation  ot  his  dvmg  m  the 
mean  time,  from  the  valetudinary  State  of  Health  into 
T^'hichhcis  faidto  have  fallen,  his  after  Condud  will  ap- 
rear  to  be  of  a  piece.  .  , 

DcvM  Sinclair  the  elder  died  upon  the  i  ft  May  \73^  ^y^^h- 
out  deponing,  and  as  SouthJun  met  with  no  furthei"  Dillur- 
bance,  he  did  not  cxtracl  his  Decreet  of  Crcumduclion,  loon- 

er  than  the  13th  7K«f  17  3^'-  ,   •      xt  r    n     ■  7 

.,.,8th       A  Petition  was   thereupon  prefentcd   m   Name  ot    David 

t;-'s-X  ,he  younger,  comi^la.mng  that  the  Decreet  ot  Qrcum- 

drc\ion  had    been   improperly  extracted,  ,11   regard  that  the 

Fxccution  of  the  Ad  and  Commilhon   for  taking  W'^««  s 

Oath,  had  been  prevented  by  SouthJun  himlelt    tor  t^'idence 

of  which  there  was  produced  an  Inllrument  ot  Prote   ,  dated 

17th  April  1 73 1,  under  the  Hands  oi' Benjamin  Doull,  Nota- 

ry-publick,  taken  againll  Southdun  pcrlonally. 

This  Inllrument  did  in  Subllancc  let  forth.  That  the  Day 
"  precccding,  being  the  16th.  this  Notary,  as  authorized 
«  bv  a  Mandate  from  Davul  Sinclair  the  elder,  had  pre  ented 
"  to  the  two  Commiaiuners,  James  Biulgc  ot  Tojtingall,  An<\ 
"  lames  Campbtll  Shorilf-derk  of  Caitbncjs,  an  Acl  and  Com- 
«  million,  granted  by  the  Lords  of  Stlhon,  tor  taking  the 
"  Oath  of  the  faid  David  Sinclair,  upon  the  Points  thereby 
"referred;  that  both  Commiihoncrs  had  accepted  ot  the 
'^- Coinmillion,  and  faid  that  they  would  attend  any  Day  tor 

"  executing 
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*•  executing  thereof  that  Southduti  flipuld  name ;  that  on  the 
**  faid  17th,  thefaid  Notary-publick  had  repaired  to  the  per- 
"  fonal  Prefence  of  Southdun,  and,  after  relating  to  him 
*'  what  had  pafled  in  the  preceeding  Day's  Conference  with 
"  the  two  Commiflioners,  did  require  Southdun  to  appoint  a 
*'  Day  for  taking  David  Sinclair'^  Oath  without  Delay,  be- 
"  caufe  he  was  then  valetudinary,  and  in  a  bad  State  of 
"  Health  j  that  to  this  Southdun  made  anfwer,  That  the  A(5t 
•'  could  be  exannined,  and  Da'uid  Sinclair's  Oath  taken,  up- 
*'  on  any  lawful  Day  of  Jpril  current,  or  May  next ;  that 
"  he  could  not  then  inftantly  coudefcend  upon  any  particu- 
•'  lar  Day  for  that  Purpofe,  but  that  he  and  the  Commiifion- 
"  ers  would  attend  upon  fome  lawful  Day  in  May,  whereof 
*'  he  would  acquaint  the  faids  David  Sinclairs,  elder  and 
*'  younger,  fome  Time  before ;  that  to  this  David  Sinclair  the 
"  younger  replied.  That,  as  by  the  Aft  it  was  declared,  that,, 
"  if  David  Sinclair  the  elder  died  before  deponing,,  the  Cir- 
*'  cumdudion  fhould  fland,  and  as  he  was  in  fo  bad  a  State 
"  of  Health,  that  it  was  believed  by  all  that  faw  him,  he 
"  could  not  live  long,  therefore  infilled,  that  Southdun  might: 
"  appoint  Monday  or  Tuefday  next  for  taking  his  Father's  Oath,. 
"  in  terms  of  the  Aft ;  that  Southdun  ftill  repeating  his  for- 
"  mer  Anfwers,  David  Sinclair  younger  further  reprefented, 
"  That  Southdun's  poftponing  his  Father's  Examination  might 
"  be  with  a  view  that  he  might  die  before  deponing,  and 
"  therefore  protefted,  that,  as  David  Sinclair  elder  was  ready 
"  to  depone,  and  that  the  Commillioners  are  willing  to  attend 
"  to  take  his  Oath  any  Day  that  Southdun  ihould  name,  and 
"  as  Southdun  neverthelefs  poftpones  the  naming  of  any  Day,.. 
"  albeit  David  Sinclair  the  elder  is  dangeroufly  indifpofed ;. 
"  in  cafe  he  fhall  happen  to  die  before  deponing,  he  may  not 
"  be  held  as  confeHed  upon  the  Articles  of  the  Condefcen- 
"  dence." 

This  Inflrument,  which  in  the  Sequel  {hall  be  fhown  to  be 
falfe  in  all  tlie  material  Articles,  is  Iig.ned  by  the  Notary  and. 

G  &WO- 


two  WlmcfTes,  Alexander  and  "John  SutherlanJs,  as  fpecially 
required  thereto,  in  regard  that  inllrumentary  WitnelTcs  to 
Protefts  of  this  Kind,  do  not  only  arrcll  tlie  Subfcriptioa  of 
the  Notary,  but  the  IVuth  of  the  Facls  allcrted  in  that  In- 
ilrumcnt,  which  therefore  requires  their  perfonal  Prcfcuce  at 
the  Time,  and  Knowledge  of  the  I'acls  which  they  lb 
atteft. 

And,  upon  a  general  View  of  the  Conduci  of  both  P.irtles, 
antecedent  to  this  Time,  as  your  Lordibips  have  ^ccn  S-jnth- 
dun,  from  firfl:  to  laft,  anxioully  prelliiig  to  have  David  Sin- 
c/nir's  Oath  taken  upon  the  Facfls  referred  to  him,  from  the 
Difficulty  he  forelaw  there  might  be  in  the  Proof  of  fome  of 
ihefe  Fac^s,  in  cafe  of  David  SmcLiir's  Death  ;  and  as,  on  the 
other  hand,  you  have  feen  David  Sinclair  the  younger,  ufmg 
all  his  Addrcfs  to  prevent  and  poflpone  his  Father's  being 
brought  to  depone,  which  had  the  Elfccl  to  delay  the  fame 
for  upwards  of  two  Years,  it  is  humbly  lubmittcd,  how  m\- 
probable  it  is  that  SouthJitn,  when  thus  required  to  appoint  a 
Day  for  taking  David  Sinclair's  Depohtion,  in  refpccl  of  his 
then  dangerous  State  of  Health,  Ihould  have  refuled  the 
i'ame,  thereby  to  deprive  himfclf  of  the  only  Mean  of  Proof 
lie  had  been  i'o  long  itruggling  for,  vipon  the  vain  and  ground- 
Icfs  Expectation  that  the  Circumducflion  ag.iinrt  David  Sin- 
clair, for  not  deponing,  would  be  held  fall,  when  he  himfclf 
was  the  occafion  thereof;  or  whether,  c  contra,  it  is  not  much 
more  prefumable,  that  David  Sinclair  the  younger  had  after- 
wards bethought  himfclf  of  this  Stratagem,  and  cooked  up 
the  aforcfaid  Inllrument,  to  furniih  a  Handle  for  the  Ule  that 
lie  now  makes  of  it. 

For  though  there  is  a  talis  qualis  V.v'idcncc,  x.\\a.^  David  Sin- 
clair did,  upon  the  i6th,  notify  to  the  Commiilloncrs,  at: 
leail  to  one  of  them,  that  an  At*!  and  Clommillion,  to  the  a- 
bove  Purpofc,  was  ilFucd,  and  _:.^^ve  the  like  Notice  to  South- 
dun,  upon  the  17th  ;  it  is  fo  fir  from  being  true,  that  he  ei- 
ther required  the  CommiHioncis  to  appoint  a  Day  for  taking 

his 
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his  Father's  Oath,  or,  that  they,  in  anfwer  thereto,  referred 
it  to  Southdun  to  name  the  Day,  or  that  Southdun  was  requir- 
ed to  name  the  Day,  and  fhifted  the  fame  in  the  way  and 
manner  fet  forth  ;  that,  on  the  contrary,  it  appears,  the  whole 
is  an  ablbhite  Fidion,  hatched  and  devifed  by  young  David 
Sificlair  and  the  Notary. 

Southdun  put  in  his  Anfwers  to  the  forefaid  Petition,  de- 
nying all  the  material  Fads  fet  furth  in  that  Inftrumenr,'  and 
difputing  the  Relevancy,  fuppofing  all  that  was  alledged  to 
true. 

David  Sinclair  thereupon  in  tented  a  Reduction  of  the  a- 
bovementioned  Decreet  of  Circumduaion,  and,  after  fome 
intermediate  Steps,  unneceffary  to  be  ftated,  he  obtained  a 
Remit  to  the  Lord  Ordinary  to  hear  Parties  Procurators  as  to 
the  Regularity  of  the  Extrad  of  the  Circumdudion,  but  as 
he  appeared  to  be  equally  backward  in  pufliing  on  this  Pro- 
cefs,  and  rather  to  keep  it  alive  than  to  bring  it  to  a  Conclu- 
fion,  Southdun  w^s  ohWgQd  to  inrol  the  Caufe,  when  David\l%^^''' 
Sinclair  not  chufmg  to  appear,  he  fufFered  Decreet  to  pafs  in 
Abfence,  finding  the  Decreet  of  Circumdudlon  regular- 
ly extraded,  affoilyzing  from  the  Redudion,  and  difmilTmg 
the  Petition  fo  far  as  it  complained  thereof. 

But  as  this  Interlocutor  was  thereafter  laid  open,  upon  a 
Reprefentation,  fo,  from  the  ift  of  February  1738,  till  the 
1750,  the  Procefs  was  allowed  to  fleep ;  a  Circumftance  not 
extremely  favourable,  when  a  Claim  for  fo  large  a  Sum  was, 
without  any  vifible  Caufe,  abandoned,  and  given  up  for 
fuch  a  Courfe  of  Years,  and,  there  is  reafon  to  believe,  would 
have  remained  in  that  dormant  State  to  all  Eternity,  had  not 
Southdun,  who  did  not  chufe  to  leave  a  Claim  of  this  Kind  hang- 
nigover  his  ChildrensHead,caufed  waken  the  Procefs -and  hav- 
ing obtained  a  Remit  to  Lord  Woodhall,  in  place  of  the  former 
Ordinary,  the  Purfuer  was  at  length  plealed  to  exhibit  a  Con- 
defcendence  of  Fads,  which  he  put  to  Southdun  to  confefs  or 

deny, 
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deny,  though  they  contained  not  a  Word  more  than  was  fet 
forth  in  his  Inftrument  of  Protell. 

To  thel'e  SotithJun  made  fpecial  Anfwers,  negative  as  to  all 
the  material  Points,  and  more  particuhrly,  he  thereby  pofi- 
tivcly  denied  that  he  either  knew  or  was  told  of  Dai'ui  Sm- 
cla'ir  the  Elder's  being  in  immediate  Danger,  or  that  the  No- 
tary had,  the  Day  betore,  applied  to  the  two  CommiiTioners  to 
apjioint  a  Day  to  execvite  the  Act  and  Commiflion,  or  of  the 
ailedged  Anfwers  made  by  the  Commiflioners. 

rgthjuly,  Parties  differing  fo  widely  in  the  State  of  Fads,  the  Lord. 
^  Ordinar)^  by  Interlocutor  of  this  Date,  allowed  to  both  Par- 
ties a  Proof  of  their  feveral  Allegations.  The  Proof  was  accord- 
ingly taken,  .and  a  State  thereof  made  ready  for  preparing, 
but  as  David  Sinclair,  from  thence  forward,  never  moved 
one  Step  to  have  the  State  finilhed,  and  the  Proof  advifed, 
though  he  lived  feveral  Years  thereafter,  he  was  fuppofed  to 
have  dropped  the  Procefs  entirely. 

But  after  the  faid  David  Sinclair  s  Death,  the  now  Purfuer, 
his  Son,  was  pleafed   to  take  up  the  Caufe,  \^here  his  Father 

2ift  Jiily,  had   left   it,  and  having  obtained  a   Remit  to.  Lord  Barjarg,. 

^^''        the  Caufe  went  on  but  heavily. 

The  regular  Method  of  Procedure  upon  this  Remit  would 
have  been,  that  Council  Ihould  have  been  heard  thereon  be- 
fore the  Lord  Ordinary  ;  bur,  as  this  was  ncgleCled,  the  firft 
Account  the  Petitioners  heard  of  the  Matter  was  an  Interlocu- 

i4th ditto,  tor,  ex  parte,  in  the  following  Words  :  "  The  Lord  Ordinary 
"  having  coniidered  the  Proof  adduced,  and  Remit  by  the 
"  Lords,  finds  it  proved,  that  the  Acf  and  Commiffion  was 
*'  duly  intimated  to  Soutbdun,  and  to  the  CommiHioncrs  there- 
"  in  named,  and  Requifition  made  to  them  to  have  the  Oath 
"  of  David  Sinclair  taken  before  the  CommifTioners  within 
**  fome  lliort  Time,  which  was  rcfufed  by  Southdun,  antl  that 
"  David  Sinclair  died  of  the  Indifpofition  he  then  laboured 
**•  under  beibre  the  firll  June,  and  that  his  Oath  was  thereby 

!'  loft 
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"  loft  by  the  Fault  of  Southdun,  that  the  Decreet  of  Circum- 
•*  dudion  was  therefore  improperly   and  wrongoufly  extrafl- 
"  ed  by  him,  and  therefore   finds  the    fame  reducible,  and 
"  reduces,  decerns  and  declares,  in  terms  of  the  Libel." 

As  this  Judgment  was  very  unexpeded,  and  pronounced 
fo  near  the  End  of  the  Seffion,  that  there  was  Icarce  Time  to 
lay  it  fully  before  your  Lordihips,  a  very  fliort  Reprefentarion 
was  prefented,  chiefly  with  a  view  to  lay  it  over  till  the  Be- 
ginning of  the  Winter  Sefiion  ;  but  the  Lord  Ordinary  was 
pleafed,  by  Deliverance  thereon,  to  refufe  the  fame,  fuperfed-Aug.6tli, 
ing  Extract  till  the  20th  November.  1767. 

\-  The  Petitioners  taking  Advantage  of  that  Delay,  ftated  the 
Cafe  more  fully  to  the  Lord  Ordinary,  whereby  they  not  on- 
ly difputed  the  Proof,  but  the  Relevancy  of  thole  Fads  upon 
which  the  Purfuer  feemed  to  rely  ;  but,  upon  advifing  laid 
Reprefentatlon,  with  the  Anfwers,  his  Lordihip  was  again 
pleafed,  by  Interlocutor  of  this  Date,  to  refufe  the  Defire  ofoeciotb 
the  Reprefentatlon,  and  to  adhere  to  his  former  Interlocu-n^?- 
tor. 

Of  thefe  Interlocutors  the  Petitioners  humbly  pray  your 
Lordfliips  Review,  and  will,  in  the  Sequel,  take  occafion  to 
examine  both  the  Relevancy  and  Proof. 

And,  to  begin  with  the  Relevancy,  allowing,  for  Argu- 
ment's fake,  all  that  is  alledged  by  the  Purfuer  to  be  true, 
the  Petitioners  will  be  pardoned  to  fay,  that  they  do  not  per- 
ceive how  the  Confequences  will  follow  ;  it  was  David  Sin- 
clair that  was  to  depone  ;  it  was  to  him  the  Ad  and  Com- 
mifllon  was  granted  ;  it  was  his  Bufinefs  therefore  to  advert 
to  the  proper  Execution  thereof;  and,  if  it  could  be  believed, 
that  the  Commiflioners,  when  applied  to  name  a  Day  for  ta- 
king David  Si7iclair's  Oath,  had,  out  of  Compliment  to  South- 
dun,  left  the  particular  Day  to  his  Nomination  ;  and  that 
Southdun,  when  informed  thereof,  and  of  the  Necelfity  of 
David  Sinclair's  being  quickly  examined,  becaufe  of  his  In- 
difpofition,  had  Ihifted  and  delayed  to  name  the  Day,  there 

D  was 
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was  the  flrongerReafon  for  Diivi  J  Sinclair  staking  fome  more 
effedlual  Mealure  to  have  the  Commirtion  executed,  and  not 
fitting  with  his  Arms  acrols  during  the  whole  Refidue  ot  the 
Tiuie  ;  he  ought  at  any  race  to  have  reported  to  the  Commil- 
fioners  Souf/.^Jun's  Ilefulkl  to  fix  a  Day,  and  required  them  to 
appoint  the  Diet ;  that  was  tlieir  I'rovince,  not  Soutf.\'/un's  ; 
lb  tar  to  the  contrary,  that,  after  the  Commifiioners  had  ap- 
pointed the  Day  foi-  Examination,  Intimation  thereof  beiioved 
to  be  ma<le  to  SouthJun  ;  and  if,  by  means  of  iiis  Ncglctk, 
the  Term  for  dejioning  was  fuffered  to  elapie,  and  the  Nleaa 
of  Proof  lolt  by  DaviJ  Sinclair's  Death,  it  can  fcarce  be  a 
Qiicltion  wliere  tlie  Hlame  iliould  He. 

And  how  is  it  poflible  to  believe,  that  if  David  Sinclair,  the 
Younger,  who  had  all  alongU  been  lb  intent  to  protracft 
his  Father's  deponing,  had  now  become  fo  zealous  to  have 
his  Oath  taken,  knowing  the  Circumduclion  to  ftand  againfl 
him,  unlefs  he  did  depone  that  he  would  have  relied  iatif- 
fied  with  this  fuppofcd  Off-put  from  Soutbdun,  without  ever 
acquainting  the  Commillioncrs  thcreot,  or  aj)jilying  to 
the  Commillioncrs,  who  he  fays  were  fo  extremely  willing 
to  take  the  Examination. 

But  allowing  this  alio  to  pafs,  let  it  next  be  confiderccl  what 
Proot  there  is  of  the  I'urliier's  capital  Averments,  conlilling 
of  the  following  Particulars:  l//.  That  Soulbdun  was  in  the 
Knowledge  of  David  Sinclair,  the  Elder's  dangerous  Indifpo- 
fition.  ~dly.  That,  upon  the  Acl  and  Commillion's  being  in- 
timated to  the  two  Commifiioners,  they  agreed  to  ac^,  but  al- 
lowed Scuthtitin  to  appoint  the  Dav.  3<//),  That  this  Compli- 
ment trom  the  Conmiifiioners  wab  notified  to  Southdun,  and 
Kcquilition  maiie  to  him  ro  ajipoint  a  Dav,  which  he  retu- 
fcd  to  do.  and  jnit  it  oil,  with  the  fiivolous  Aniwer  fiated  in 
the  Inilrinucnt  oi Protell. 

It  theie  Eat*^s  are  not  proved,  or  if  any  one  of  them  is  dif- 
proved,   the  Purlucr's    wliole  Plea  mud  fall  to  the  (Ground  ; 
that   the  bare  hilbument   of    I'rotell,    unfupportcd    by   the 
Oaths  of  the  Notary  and  XN'itnclles,  or  other  extrinfick  Evi- 
dence, 
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dence,  is  no  Proof,  will  fcarce  be  difputed  ;  and  as  the  Pur- 
fuers  cannot  be  fuppofed  to  have  been  ignorant  of  this,  his 
forbearing  to  move  one  Step  of  the  Matter,  till  the  Notary 
and  one  of  the  inilrumentary  Witnefles  were  dead,  is  ano- 
ther very  fufpicious  Circumflance,  and  reduces  the  whole 
Proof  that  has  been  attempted  on  the  Purfuers  part,  within  a 
very  narrow  Compafs. 

It  is  known  to  your  Lordfhips  by  repeated  Experience, 
what  Liberties  are  taken  in  thofe  remote  Parts  by  Meflengers 
and  Notaries,  in  procuring  Witnefles  to  adhibit  their  Sub- 
scriptions to  their  Executions  or  Inftruments  of  Proteft, 
when  they  were  not  prefent  at  the  Place  or  Time  when  thefe 
Things  are  faid  to  be  done,  and  know  no  more  of  the  Mat- 
ter than  the  Child  that  is  unborn. 

A  ftronger  Inftance  of  this  cannot  be  figured  than  what 
occurs  in  the  prefent  Cafe,  as  it  comes  out  on  the  Teftimony 
of  'John  Sutherland,  the  only  inftrumentary  Witnefs  alive, 
and  the  more  to  be  credited,  that,  however  ignorantly  he 
may  have  been  drawn  into  this  Scrape,  trufting  to  the  fupe- 
rior  Skill  of  the  Notary,  he  is  confeffing  Guilt  againft  him- 
felf,  for  which  his  Ignorance  of  the  Law  would  be  no  Pro- 
tection. 

This  Witnefs  being  fhown  the  Inftrument  of  Proteft,  fairly 
acknowledged  its  being  his  Subfcription,  but  at  the  fame  time 
confelTed,  "  That  he  did  not  hear  one  Word  of  what  was 
"  therein  contained  read,  nor  did  he  read  it  himfelf,  to  the 
"  beft  of  his  Knowledge;  that  he  does  not  remember  at  what 
*'  Time  or  Place  he  did  fubfcribe  it,  or  whether  before  or 
*'  after  David  Sinclair  the  elder's  Death ;  and  depones,  that 
*'  he  neither  faw  the  Purfuer  take  an  Inftrument  in  the  No- 
*'.  tary's  Hands  againft  Southdun,  nor  did  he  hear  what  they 
"  faid,  as  he  was  then  ftanding  at  the  Gavel  of  Southdun  s 
*'•  Kitchen,  a  confiderable  Diftance  from  where  they  were." 
And  further  adds,  "  That  he  figned  that  Inftrument  at  Benja- 
•'  7nin  Daiills  Deiire,  but  did  not  know  what  it  contained." 
if  this  Witnefs  is  to  be  credited,  and  the  Purfuer  furely  will 

not 
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not  difnute  the  Credibility  of  his  own  Wltnefs,  he  is  fo  far 
from  allruding  the  I.iUrumcnt,  that  he  proves  it  to  be  a 
forged  Deed,  ir.  fabricating  of  which,  very   undue  Traclices 

fcem  to  have  been  ufcd.  „  .  i 

Thomas   Brcmner,  the    Notary's  Servant    but  who  was  no 
proper  to   be  an  inftrumentary  Witnels,   becaule  he   could 
not  write    Rives  an  Account  of  a  Meeting  between  the  Pur- 
Zr    tutLn,  and  the  Notary,  on  a  Ley  Field  below  S.«//.- 
./„«•    Iloufe,  and  in  fo  far  feems  to  concur  with  the   ormer 
Wltnefs,  and   depones,  "  That  he  law   the  Purfuer  have  a 
"Paper  in  his   Hand,  about  the  Bignefs  ot  the  prefent  Ad 
"  and  Commilhon  (well  remembered  at  the  DllUnce  ot  thirty- 
«  four  or  thirty-five  Years)  and,  to  the  belt  o     h.s  Remeiu- 
"  brance,  thinks  it  was  about  taking  the  Puduer  s  huhers 
"  Oath,   that    he   faw  the  Purfuer  take  Inilrumcnts  in  his 
«  Mailer,  the  Notary's  Hands,  and  required  /./.>«  5„/.u-r/.«i 
"  (the  former  Witnefs)  and   ^noihtv  Sut her Ivid,  whom   he 
"  does    not  know,    to   be  Witnellcs    at    taking  the  Inllru- 

'    "vhai  this  Wltnefs  has  depofed,  in  the  above  Particulars, 

is  flatly  contradlcled  by  John  Sutherland,  the  inrtrumentary 

Witnell  who  fwcars  pofitively,  "  that  he  was  neither  defired 

"  by   the  Purfuer  or  Notary  to  be  a  Witnefs   to  the  taking 

•'  the  hiftrument  taken,   nor  was  he  fo  near  as  to  hear  what 

*•  paired  between  them."  „„  i,  ^« 

The  fame  Witnefs  (;.  c.  the  Notary  s  Servant^  proceeds  to 

give  Account  of  his  going  with  the  Purfuer  and  his  Mafter 

fhe  Notary,  to  the  Houfe  of  the  two  Commilhon  is    and 

"  faw  that  Paper  which  his  Mailer  prcfcnted  to  Southdim  m 

«  his  Mailer's  Hands,  and  beheves  the  Bufmefs  was  to  inti- 

*'  mate  that  Paper  to  the  CommifTioners  -,  but  as  he  had  not 

•*  Acccfs  to  go  up  Stairs  in  the  Gcntlemens  Houfcs,  he  did 

•*  not  fee  that  Paper  intimated  to  them,  but  heard  it  was  in- 

•*  limated  "     This  Part  of  the  Oath  is  a  Cunohty  ;  it  the  In- 

foumcuc  itfaf  IS  10  be  credited,  the  Ad  was  intonated  ^o 
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the  Commlflioners  upon  the  1 6th,  and  to  Southdun  upon  the 
17th,  referring  to  the  alledged  Conference  with  the  Commif- 
fioners  the  preceeding  Day ;  but  this  Witnefs,  ignorant  and 
illiterate  as  he  appears,  fwearing  to  a  Fadl  more  than  thirty 
Years  old,  makes  the  Vifit  to  the  Commiffioners  to  have 
been  pofterior  to  the  Vifit  to  Southdun,  and  judges  it  to  have 
been  the  A61  and  CommifTion  Ihown  to  him  at  deponing, 
becaufe  it  was  much  of  the  fame  Size,  but  as  he  was  not  al- 
lowed to  go  up  to  the  Commiffioners  in  their  private  Apart- 
ments, he  knows  nothing  of  what  paifed  in  private. 

But  the  Matter  does  not  refl  upon  the  Evidence  of  thefe 
two  Witneffes  ;  for  yovi  have  the  Oath  of  Jiunes  Campbell^ 
one  of  the  Commiffioners,  who  depones,  that  he  does  not 
remember  of  the  Ad:  and  Commiffion's  being  intimated  to 
him,  nor  any  thing  about  faid  Act  and  Commiffion  ;  nor 
can  this  be  deemed  a  mere  non  memini ;  for,  if  any  fuch  Adland 
Commiffion  had  been  prefented  to  him,  and  he  required  to 
appoint  a  Day  for  executing  the  fame,  which  he  had  ffiifted 
or  declined,  it  is  fcarce  to  be  imagined,  that  fo  material  a 
Circumftance,  in  that  Part  of  the  Country,  would  have  paff- 
ed  without  Obfervation  ;  fo  that  it  is  at  leafl  as  ftrong  a  twn 
7neinini  as  can  well  be  fuppofed. 

Ja7nes  Budge  of  Toftmgall,  the  other  Commiffioner,  goes 
fo  much  further  as  to  fay,  that  the  Purfuer  and  Notary  came 
to  his  Houfe,  and  intimated  to  him  the  A(ft  and  Commiffion  ; 
that  he  neither  remembers  of  his  being  required  to  appoint 
a  fhort  Day  for  executing  the  fame,  becaufe  of  the  Purfuer's 
Father's  Indifpofition,norofthe  Anfwer  he  is  faid  to  have  made. 
This  is  the  whole  of  the  Proof  refpeding  this  Article  ;  and, 
when  the  whole  Caie  is  taken  under  Confideration  in  one 
complex  View,  the  Petitioners  flatter  themfelves,  that  your 
Lordfliips  will  be  fatisfied  of  the  Infufficiency  and  Falfity 
thereof  in  every  Article ;  particularly  of  the  Requifition  faid 
to  have  been  made,  both  to  the  Commiffioners  and  Southdun, 

?!  to 
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to  have  a  fliort  Day  fixed  tor  executing  the  Acl,  in  refped^  of 
D^i'tJ  Sinc/iUr  s  Indifpofidon,  and  the  AnlVcrs  they  are  Teve- 
ra  Iv  iaid  to  have  n.ade  ihcreto. 

1  he  abandoning  of  it  tor  fo  many  Years,  till  SouthJini 
•wakened  it,  Ihows  what  Opinion  David  Sinclair  had  of  it. 
It  would  not  hurt  the  Caule,  were  the  Petitioners  to  admir 
that  the  Act  and  Commillion  had  been  notified  both  to  South- 
dun  and  the  Commillioncrs,  unlels  it  had  alfo  been  proven, 
that  they  were  both  rei]uired  to  take  David  Sinclair  s  Oath 
and  refuf'ed  to  comply  ;  but  nothing  of  this  is  fo  much  as 
alledgcd,  fo  far  as  regards  the  Commiirioners,  and  it  is  dif- 
proved,  fo  far  as  regards  SoutbJun,  as  the  one  would  not  be 
true,  if  the  other  was  falfc. 

The  I'urluers  are  plcalcd  to  lay  Strefs  upon  the  Mandate 
given  by  the  Father  to  make  this  Rcquifition  ;  but  this  is 
plainly  of  a  piece  with  the  rell  of  the  Cookery  of  David  Sin- 
clair the  Son :  He  bchovetl  to  be  polVeired  of  the  fame  Mate- 
rials for  making  this  fictitious  Rcquilition,  as  if  it  had  been 
a  real  one;  and,  in  this  View,  he  prevails  with  his  Father  to 
fign  the  Mandate,  to  be  ufed  or  not  as  Occalion  ihould  af- 
terwards require,  and  he  proceeds  lb  far  as  to  notify,  that 
he  had  fuch  an  Act  and  Commiflion  ;  bur,  that  he  made 
fuch  Rcquifition  as  has  been  alledgcd,  is  not  only  not  proved, 
but  difprovcd,  though  this  is  the  Hinge  of  the  whole  ;  and 
therefore,  though  the  Petitioners  cannot  admit  that  any  fuch 
Rcquifition  was  made,  or  Anl'wer  given,  they  greatly  doubt 
whether  it  would  be  relevant,  as  it  was  the  Province  of  the 
Commiirioners  to  appoint  a  Day  ;  I'o  that  upon  Southduns 
rcfufing  to  appoint  a  Diy,  they  ought  forthwith  to  have  re- 
ported to  the  CommiiTioners,  who,  it  cannot  be  doubted 
•would  moll  readily  have  named  a  peremptor  Day  for  the 
Examination  ;  and  it  is  inconceivable  that  David  Sinclair  the 
younger  would  have  neglecled  this,  when  he  law  his  Father 
\\\i\  a-dying,  if  he  had  not  judged  it  more  for  their  lutereft, 
that  Matters  ihould  remain  as  they  were. 

And- 


And  therefore  to  conclude,  as  this  is  a  very  heavy  Claim 
that  is  now  brought  againlt  the  Petitioners,  founded  upon  a 
Bill  of  fo  old  a  Date,  thar  the  Interelt  is  fvvelled  to  more  than 
double  the  principal  Sum,  labouring  at  the  fame  time  under 
fuch  fufpicious  Circumftances,  as  muft  give  the  ftrongert  Con- 
vidion  of  its  not  being  a  true  Debt ;  and,  as  the  Fads  re- 
ferred to  David  Sinclair's  Oath  were  unqueftionably  relevant 
to  cut  down  the  fame,  that  he  was  rightly  held  as  confefled 
for  refufing  to  depone  ;  and  thereafter  reponed  againft  that 
Circumdudion,  under  the  exprefs  Condition,  that,  it  he  died 
before  deponing,  the  Circumdudlion  fliould  fland  ;  that  he 
accordingly  did  die  before  deponing,  merely  by  his  own 
Fault  or  Neglecfl,  to  fay  no  worfe, ,  after  fuch  a  Train  of  De- 
vices to  protrad  the  deponing,  could  no  longer  be  available; 
and  as  the  Petitioners  are,  by  means  thereof-,  deprived  of  fe- 
veral  WitnefTes,  who  could  have  proved  many  of  the  Fads 
contained  in  Southdun's  Condefcendence,  they  are,  in  your 
Lordiliips  Judgment,  whether  this  Purfuer  has  any  Claim  ei- 
ther in  Law  or  Juftice,  to  be  reponed  againft  that  Circum- 
dudion. 

May  it  therefore  pkafe  your  Lordjhips  to  alter  the  Lord 
Ordinary  s  Interlocutory  and  to J'ufiain  the  Defence^, 
and  ajfoilzie. 

According  to  Juftice,  eS^r. 

ALEX.    LOCKHART.- 


JANUARY     7,     1768. 

ANSWERS 


FOR 


Alexander  Sinclair  Portioner  o^ Brab- 
fierdorren,  Purfuer, 


T  O     T  H  E 


PETITION   of    David    Thriepland,    and 
others,  Defenders. 


AMES  SINCLAIR  of  Lyth  was  Grand-uncle  to  the  pre- 
ferit  Purfuer,  and  formerly  one  of  the  Clerks  to  the  Bills ; 
and,  by  his  Induftry  and  Knowledge  in  Bufinefs,  acquire^l 
a  very  confiderable  Eftste,  partly  heritable,  and  partly 
moveable. 

Mr.  Sinclair's  Relations  lived  in  the  County  of  Caithnefs,  where 
he  himfelf  was  born,  and  refided  for  the  firft  Part  of  his  Life. 

In  July  1721,  Mr.  Sinclair  went  to  Caithnefs,  partly,  with  a  view 
of  fettling  fome  Affairs  in  that  County,  in  which  he  was  himfelf 
interefted,  and  partly,  to  fee  his  Friends  and  Relations,  from  whom 
he  had  refided  at  a  great  Diflance  for  a  confiderable  Time  ;  and  as 
he  had  always  lived  on  the  bell  Terms  with  David  Sinclair,  Por- 
tioner of  Brabjlerdorren,  his  immediate  younger  Brother-german, 
and  Grandfather  to  the  prefent  Refpondent,  while  he  remained  in 
Caithnefs,  he  had  his  principal  Refidence  at  the  Houfe  of  his  Bro- 
ther, David  Sinclair. 

In  the  Beginning  of  the  Year  1722,  when  Lyth  was  about  to 
return  to  Edinburgh,  and  had  finiflied  his  Bufinefs  in  Caithnefs,  he 
was  feized  with  an  Indifpofition,  of  which  he  died  the  22d  of 
February,  leaving  no  Iffue. 

A  Lyth 


r    -a     1 
^     r      .A  ^f  fWre  Brothers  ;  Patrick  S'mclatr  of  South- 
Lrtb  was  the  fecond  ^f  \^  ^^J^f^^^'^^i  j^,^,u  Snuhir  Portioncr 

Of  />--'¥^'-;^;;'-';jf;,  "l      ,  confequcntly.  his  Heir  of  L.nc 
diatc  younger  Biotlier,  ami,  /i  '_^^    Daiid  Smchiir,  thrn 

On  Mr.  SzW.m's   Death  '^^^^^  ''^^^i^-'ae.  j)    having,   by  h.s 

of  SouibJun   (his   Father    Z'^^.^^'    °    "^HJeh   vere  lymg   in  his 

Agents,  go^.i;"^^^^^^^^';,,t.in    I  hinS  iervcd  Heir  of  ConVd^  Jo 

in  fevour  of  any  of  'j'^  °'  ^l. '^;;'Xrea  by  SonlbJnn  to  the  diffe- 

The  only  lUalon  ot  Ucaua.on  "  J''^  °?        .  n„,uaion,  from 

rent  Dec.U  called  f°r  by  l^mmtsAa-on  otK  ^,^^^^^^ 

<he  cl,fcmt  Per  ons  - j;ho     '.t^o  rs    bcy_  ^^,     g^^  ^^^^^  ^^^^^  ^^.^,^_ 

°:  fiSfDats     to  tbe"a"rot-  thcf.  Deeds    they  wete,  alter  a 

Aniong  other   Writs  caiiui  lui  u>  ^  ^  Sfo/j,  drawn 

,„aion /^t  S,„*/»s  ^;;^-«;h:;r  L''  /  sX.  uroo.  \.A  ac 
by   the  l^eipondcntsUranautnei, 

cJptedby,  his  Brother /,//.,   '  ^^'^  ^    fi^a  ^.^^^^^^^^^  before 

'as   this    Bdl  ^vas   >^^^-" ,  ^f  "'^  1"  ^o  get  the  bettor  of 

I.yth-s  Death,  it  was  "-l-'^f  ^J^'^^^j^     ,  r  '  (bn  he  found    it   ne- 

k  on  the  Head  of  ^eath-bcd,  for  wh.ch  Ke  ^^  ^^  ^^^^  ^^.^^^  _ 

ccHary  to  propone  lome  othe    ^f^^^^^'  '^^;''        i„  ,   Condelccn- 

aiad  tor   that  Purpole,   .n  ^'^  "-■    'J*^;  ^^J  ,f  ^j,,  p^tkion  now 

dcnceof  tacls,  as  "^^■•;^'^"^:^^  '?M    J^!^^^^^^  the  Oath  of  Dcud 

^  be  -^;--^-;^''"ti;iWncrof   thrcond'^  is,    That 

Sauhnr  elder.     The    buhl  a.u.e   o     i  ^  ^^  ^^^^   ^^^^,^.^^ 

tzJZs  -  d^etthi' Add'.:;.  ::r;t', «;.  ti..  >,.. ... ..  Date 

cnlty  to  have  deponetl  on  '''''f';""'}^;,^"    =•,„,;  b„t  he  ,vas 
asJouldhaveUentcaf.veaftheCa  k^ 

advilea  by  h,s  C»"na  ,  ■  at  ,c  eo  Id  .«^  _^^^1 ,  ^.^,_1,^^^ 

""V  ";7''^"t■';l  ;rTme   iood      And.  aceo.dn>Bly.  it  a,,Kar. 
as  the  Trocclb  at  lli>it   i  ""<-  '^^^''  iioui 


r  3  J 

from  the  Minutes  of  Debate  in  the  Decreet  of  Redud^ion  as  to  the  Decreet,  p. 
other  Deeds,  and  in  a  Reclaiming  Petition  given  in,  in  name  of  ^o'  4^,'  42,' 
David  Sinclair  younger,  the  Refpondent's  Father,  and  other  De-  43- 
fenders,  that  they  objefled.  That  it  was  not  competent  for  the 
then  Purfuer,  Sotithdun,  as  general  Heir  of  Conqueft,  to  infifl  in 
a  Redudlion  of  the  Deeds  granted  by  Lytb,  without  firft  having 
ihown  that  there  was  an  Eftate,  to  which,  as  Heir  of  Conqueft, 
he  could  fucceed,  which  he  had  not  at  that  Time  done,  as  there 
was  no  Law  which  hindered  any  Perfon  to  difpofe  of  his  Move- 
ables, even  gratuitouily,  at  any  Time  he  pleafed  ;  and  for  thefe, 
and  many  other  Reafons  there  urged,  which  the  Refpondent  will 
not  at  prefent  trouble  your  Lordlhips  with  repeating,  the  Council 
for  Brabjierdorren  declined  taking  a  Day  for  him  to  depone,  as 
was  infifted.  on  by  the  Council  for  Southdun ;  and,  upon  adviling 
the  Minutes  of  Debate,  the  Lord  Monzie  Ordinary,  of  this  Date,  Feb.  12th 
pronounced  the  following  Interlocutor:  "  Suftains  the  Piirfuer's  1719- 
"  Title,  and  finds,  that  the  Heir  of  Conqueft  had  Right  to  quar- 
*'  rel  any  gratuitous  Deeds  granted  on  Death-bed,  in  fo  far  as 
"  thefe  Deeds  might  affe<5l  the  Subjed  falling  to  the  Heirs  of 
*'  Conqueft,  or  to  a  Burden  thereupon,  or  difappoint  the  Heir  of 
"  Conqueft  of  any  Relief  competent  to  him  for  difburdening  the 
"  Subject  of  his  Succeflion ;  and,  Iceing  the  Defender's  Procura- 
"  tor  declined,S;whcn  required,  to  take  a  Day,  or  Commillion,  for 
"  the  Defender  to  depone  on  the  Reafons  of  Reduiflion  above  re- 
"  peated,  and  the  above  Points  and  Qualifications  referred  to  his 
"  Oath,  held  the  Defender  as  confeffed  thereon,  and  reduced  and 
"  decerned." 

This  State  of  the  Faft,  which  appears  from  the  Decreet,  the  Re- 
fpondent hopes  will  fatisfy  your  Lordlhiips,  that  the  Obfervacion 
made  in  the  Petition,  that  there  was  no  Caufe  affigned  for  David Pet.  p.  j, 
Sinclair's  refufing  to  take  a  Day  to  depone,  is  without  Foundation  ; 
for  your  Lordiliips  will  obferve,  thar  he  was  exprelly  advifed  by 
his  Council,  that  he  ccRild  not  he  'obliged  to  depone  ;  and  lo  cer* 
tain  did  the  Council  think  themfelves  in  the  Opinion  that  they 
had  given  him,  that  they  would  not  allow  him  to  acquiefce  in  the 
Lord  Ordinary's  Interlocutor,  but  applied  by  Reclaiming  Petition 
to  the  whole  Lords,  complaining  of  the  Lortl  Ordinary's  Interlocu- 
tor above  recited,  holding  Dai>id  Sinclair  as  confefTed,  and  alfo 
ftating  fundry  other  Arguments,  as  to  Matters  not  now  in  difpute, 
to  their  Lordlliips  Confideration. 

The- 
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Vcb.  2?ili,  The  Lords,  having  advill-d  the  Petition,  with  Anfwers,  of  this 
Date,  pronounced  an  Interlocutor,  which,  in  lb  far  as  concerns 
the  prelent  Matter  in  dlfpute,  is  in  th^fe  Words  :  "  And  find,  that 
'■  D.iviJ  Siiichtir,  irho  is  QtJitor  hi  Jliid  Bill,  ought  to  tlepone  as 
"  to  tlie  Verity  of  tlie  Date  of  the  Bill,  and  as  to  the  true  Caule 
"  thereof,  and  the  Time  of  his  figning  the  lame,  and  tiie  other 
*'  Articles  of  the  Condclcendencc,  particularly  narrated,  or  other- 
"  ways  hold  him  as  confeileJ,  and  remitted  to  the  Ordinary  on 
"  the  Bills,  in  Time  of  Vacance,  to  grant  Commilllon,  ifdefired.'' 

The  Petitioners  pretend  to  be  furpriled  that  there  could  be  any 
Doubt  entertained  as  to  the  Identity  of  the  Perlbn  whom  the  Court 
ineaiicd  Ihould  depone  upon  Si«//w'«7;'s  Condefcendence;  but  the 
Reipondent  apprehends  your  Lordlhips  will  not  think  it  extraordi- 
nary that  I'uch  a  Doubt  ihould  arife,  when  you  are  informed,  that 
the  Bill  in  quedion  was  accepted  by  Lylb,  in  favour  of  David 
Sinclair^  his  Brother,  as  Drawer,  (the  prefent  Refpondent's  Grand- 
father) but,  prior  to  SoutbJun's  Action  of  Redudion,  the  Bill  had 
been  indoried  by  Dai'iJ  Sinclair  elder,  the  Drawer,  and  given  by 
him,  in  conlequence  ot  a  Settlement  betwixt  them  of  their  Family- 
allairs,  to  David  Sinclair  youiv^^^r,  his  Son,  Tather  to  the  prefent 
Refpondenr. 

Your  Lordfliips  will  obferve,  that  the  Interlocutor  of  the  Lord?, 
above  recited,  and  wiilch  was  pronounced  in  tiie  Hurry  of  the  lalt 
Days  of  a  Sellion,  appoints  Daznd  Sinclair,  •u'ho  is  Creditor  in  Jaid 
Bill,  to  depone  as  to  the  Verity  of  the  Date  of  the  Bill,  cr-  and 
both  Father  and  Son  being  ot  the  iame  Name  and  Sirname,  and 
the  Father  Drawer,  and  the  Son  Iloliler,  of  tiie  Bill,  in  coniequence 
of  an  Indorfation,  it  was  at  lealt  a  tloubtful  Matter,  which  of  them 
was  meant  by  the  Interlocutor  above  mentioned,  as  the  Character 
of  Creditor  would  in  a  great  Mealure  apply  to  either  of  them  ; 
the  one  as  Drav.er,  the  other  as  Inilorlee  ;  and  what  Hill  tended 
to  make  it  more  tloubtful  was,  that  one  of  the  Articles  particularly 
rcferreil  to  Oath,  was,  as  to  the  Date  of  the  Bill,  which  certainly 
niuft  have  bell  conlilled  with  the  Knowledge  of  David  Sinclair 
younger,  as  S'juthdun  all  along  admitted  and  contended,  that  he  was 
the  Writer  of  the  Bill,  and  th.it  it  apjicared  a  doubtful  Matter,  even 
to  the  fudges  themlelves,  is  evident,  becaule  they  ordered  a  ihort  Pe- 
tition, which  was  prelenteil  in  ^.nwcoi  David  Sinclair  yo\.nv^x:\\  pray- 
ing .in  l.xplanation  of  the  former  Interlocutor,  i'o  as  to  aliertain, 
wlitihcr  it  uas  the  lather  or  iLvix  lucaiicd  to  depone,  to  be  aiifwer- 

Cd; 


cd  ;  and  upon  advifing  the  Petition  and  Anfwers,  they  remit  to 
the  Lord  Ordinary,  of  this  Date,  "  to  circumduce  the  Term  a- 
"  gain  ft  David  Sinclair  elder,  with  Power  to  prorogate  the  Com- 
"  miffion  formerly  granted  to  the  20th  July,  and  declared,  that 
"  if  the  laid  David  Sinclair  elder  flionld  die  before  deponing,  that 
*'  the  Circumdudtion  fliould  ftand,  and  he  be  held  as  con- 
"  feffed." 

In  confequence  of  the  above  Remit,  the  Caufe  being  called  be- 
fore the  Ordinary,  his  Lordfhip,  of  this  Date,  pronounced  the  fol- 
lowing Interlocutor  :  "  Circuraduces  the  Term  againft  David  Sin- 
"  clair  elder,  for  not  deponing,  and  holds  him  as  confelTed,  and 
"  decerns  ;  but  in  cafe  he  fliall  yet  incline  to  depone,  renews  the 
"  Commiffion  formerly  granted  to  him  to  for 

"  taking  his  Oath,  in  terms  of  the  Decreet,  and  that  at 
"  the  Day  of  July  then   next,  to  be  reported  the 

"  20th  Day  of  faid  Month  of  July  ;  and,  in  terms  of  the  Lords 
"  Interlocutor  in  Prefence,  declares,  that  if  the  faid  David  Sinclair 
"  Ihould  die  before  deponing,  that  the  Circumdudlion  Ihould  ftand, 
"  and  he  be  held  as  confeiTed." 

About  this  Period  an  Accident  happened,  which  for  fome  time 
put  a  Stop  to  the  Procefs  of  Redniftion.  David  Sinclair  of  South- 
dun  having,  ever  fince  his  Uncle  Lyth's  Death,  had  PoflefTion  of 
the  Eflate,  both  real  and  perfonal,  which  formerly  belonged  to 
him,  was,  by  this  Addition  to  a  confiderable  Eftate  left  liim  by 
liis  Father,  become  exceedingly  opulent,  and  endeavoured,  on  e- 
very  Occafion,  to  be  a  leading  Ahm  in  that  Part  of  the  Country  ; 
and  having  met  with  Oppofition  in  feme  of  his  Schemes,  from 
David  Sinclair,  younger  oi  BrabJIcrdorren,  the  P>.efpondent's  Father, 
his  Pride  could  not  bear  to  be  croffed,  by  a  Man  whofe  Fortune  was 
fo  inconfiderable,  compared  to  what  Southdun  was  poflefTed  of,  by 
the  Acquifition  of  his  LTncle's  Eftate  ;  and  his  Paffion  carried 
hini  fo  far,  that,  without  any  juft  Provocation,  he  violently  at- 
tacked the  Refpondent's  Father,  who,  as  your  Lordlhips  have  been 
informed,  was  Creditor  in  the  Bill  under  Reducfion,  in  virtue  of  an 
Indorfation. 

In  confequence  of  this  Batter)' com niitted  by  Soufhdv.n  during 
the  Dependence  of  the  Adlion,  David  Sinclair  was  advifed  to  ap- 
ply to  your  Lordfliips,  which  he  accordingly  did  ;  and  a  Proof  be- 
ing allowed  and  reported,  the  Court,  after  hearing  Council  for  fe- 
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14,  veral  Days,  of  this  Date,  aflbllzicd  SoiUhJim,  upon  this  Pootiiig, 
that  it  was  not  fully  proven  he  had  been  the  AggrcfTor. 

The  Petitioners  now  endeavour  to  lliow  your  Lordlliips,  that 
this  Ajiplication  of  DjviJ  Sinclair,  on  account  of  the  Battery,  was 
H  Device  tried,  in  order  to  procure  a  Delay  ;  but,  from  the 
Proof  taken  at  that  Time,  it  plainly  appears  that  there  were  fuf- 
ificient  Grounds  for  the  Application  at  that  Time  made  by  Dr.fiJ 
Siiu/.ii ,  although  there  was  not,  in  the  Jutl^^mcnt  of  the  Court, 
/ull  P/Oo/i'or  hnding  Soul hJu n  g,\.nhy. 
3,  Tl;e  Action  of  lleducflion  having  been  again  called,  of  this  Date,  the 
Lord  Ordinary  prorogated  the  Term  lor  D.nul  Sine/air's  deponing, 
antl  granted  Commilhon,  to  be  reported  the  ijth  of  Fcbnuvy  \ 
but,  upon  a  Ihort  Reprelentation  being  preferred  to  the  Ordinary, 
fliowing  the  abfolute  ImpolVibility  of  reporting  Du-jU  Snicliur\ 
Oath  at  that  Seafon  of  the  Year,  in  lb  Ihort  a  Time,  fron> 
fo  remote  a  Corner  of  the  Country,  and  lo  didicult  of  Accel's, 
by  realbn  of  many  Ferries,  and  bad  Roads,  his  Lordihip  was, 
24,  of  this  Date,  after  confidering  the  Reprcfentation  and  An- 
fwers,  plcafed  to  pronounce  this  Interlocutor  :  "  Prorogates  the 
"  Time  for  reporting  DaziJ  Siiicuiir's  Oath  to  the  lit  oi  June 
*'  next,  providing  the  Acl  for  his  deponing  be  extracted  before  the 
"  I  ft  oi'  yl/'iil,  otlierways  allows  Circumduction  to  go  out;  and,  in 
"  all  Events,  that  the  Quality  remain  as  in  the  former  Intcriocu- 
"  tor,  in  cale  of  the  Death  oi  the  faid  David  SiiicLiir,  in  the  mean 
"  time." 

In  terms  of  the  alcove  Interlocutor,  ;a\  A(ft  and  Commillion 
was  immediately  extracted  and  lent  to  tlie  Country,  in  ordec  for 
David  Sinclair's  deponing  upon  the  Condefccndence  formerly 
given  in  by  Soutbduu.  As  this  A(5l  and  CommilTion  was  to  be  ex- 
ecuted in  Caithncfs,  becaufe,  at  that  Time,  David  Sinclair  was  an 
old  infirm  Man,  it  was  necellary  to  name  fonic  Perfons  in  that 
Country  as  Commillioncrs,  and  Soutbduu,  having  the  liberty  of 
naming  his  own  Commiflioncrs,  appointed  James  Budge  oi' To/'t- 
ingall,  and  jfaif.cs  Campbell  Shcrill-clcrk  of  C\iitbi;c/},  two  of  his 
own  intimate  Friends  and  Companions,  to  be  his  Commiflioners 
ibr  taking  David  Sinclair's  Oath  ;  and  it  is  pretty  remarkable, 
that,  in  this  Ac^  and  Commilhon,  there  was  nut,  ab  there  uiiially 
is,  any  Alternative  to,  or  Power  given,  the  Judge-ordinary,  to  acl, 
in  cale  ihc  Commiflioners  Ihould  not  attend. 

David 
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David  Sinclair  having  extradled  the  Commiflion,  and  got  it  fent 
to  the  Country,  long  before  the  Beginning  of  Jpril,  he  repeatedly- 
applied  both  to  Southdun  and  to  the  Commiffioners  named  by  him, 
deiiring  that  they  would  concert  among  themfelves,  and  appoint 
any  Ihort  Day  they  thought  proper  for  taking  his  Oath.  But,  af- 
ter having  feveral  times  made  fuch  Applications,  and  finding 
that  both  Southdun  and  the  Commiffioners  wanted  to  Ihift  fixing 
any  particular  Time,  and,  if  poffible,  by  that  Means,  prevent  Da- 
'uid  Sinclair  s  deponing,  as  he  was,  at  that  Time,  an  old  infirn;i 
Man,  and  in  a  bad  State  of  Health,  they  imagined,  that,  ihould  he 
■die  before  deponing,  Southdun  would  be  intitled  to  avail  himfelf 
of  the  conditional  Circumducftion  contained  in  the  Interlocutor, 
holding  David  Sinclair  as  confefled. 

David  Sinclair,  at  laft,  plainly  perceiving  their  Intention,  had 
Recourfe  to  what  occurred  to  him  to  be  the  propereft  Way  to  oblige 
them  to  fix.  a  peremptory  Day  for  his  deponing;  and,  with  this 
\''ievv,  he,  of  this  Date,  gave  to  Benjamin  DouU,  Notary-publick, 
a  Mandate  in  the  following  Terms  :  "  You'll  go  to  James  Budge  of 
"  Toftingall,  and  James  Campbell  SherifF-clerk,  who  are  the  Com- 
"  miffioners  named  by  Southdun,  my  Nephew,  for  taking  my  Oath 
■"  on  the  Condefcendence  given  in  by  him,  anent  the  Verity  of 
*'  the  600G  /.  Bill  accepted  by  my  Brother,  payable  to  me,  and  in- 
"  dorfed  by  me  to  my  Son,  which  Southdun  raifed  Reduction  of; 
"  and  require  one  or  both  of  them  to  come  here  without  Delay, 
"  and  this  is  your  Warrant.  Signed  with|my  Hand  at  PVeJler, 
:"  the  15th  Day  of  ^/^r//,    1731,  by  me  DA.    SINCLAIR." 

In  confequence  of  the  above  Mandate  or  Order,  Doull,  the  No- 
tary-publick, went  the  next  Day,  being  the  \  6th  Day  of  April,  to 
the  two  Commiflioners,  and  intimated  to  them  the  Atfl  and  Com- 
miffion,  and  required  them,  in  proper  Form,  to  appoint  a  ihort 
Day  for  taking  David  Sinclair's  Oath,  their  Anfwer  was,  They 
-were  ready  to  do  fo  when  Southdun  pleafed. 

Upon  receiving  this  Anfwer  from  the  Commiffioners,  the  No- 
tary went  next  Day,  the  17th,  to  Southdun  s  Houfe,  where,  in 
Prefence  of  David  Sinclair,  younger,  the  Refpondent's  Father,  and 
other  Witneffes,  who  Ihall  be  afterwards  mentioned,  he  required 
Southdun,  under  Form  of  Inftrumcnt,  to  appoint  a  Day  for  taking 
■David  Sinclair,  elder's,  Oath  ;  but  to  this  peremptory  Demand  he 
received  trifhng  and  ihifcing  Anfwers,  as  appearXnot  only  from 
the  Protell  itieli",  a  Copy  of  which  is  annexed  to  theie  Anfwers,  but 
alfo  from  the  Anfwers  given  by  Southdun,  to  David  Sinclair's  Con- 
defcendence after  mentioned. 

From 
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Irom  wliat  has  already  been  laid,  it  mufl  evidently  appear  to 
vour  Lordfliips,  that  it  wi'.s  Southduii's  Intention,  as  it  xniqnellid- 
nriblv  was  his  Interefl,  that  old  Daiid  Siiicbir  lliould  die  withovic 
deponing,  as,  in  that  Event,  he  hoped  to  avail  himlLlf  ot  the  con- 
ditional Circumduclion  contained  in  the  la(l  Interlocutor  ;  and,  in 
purlnance  of  this  Plan,  both  SotithJuti,  and  the  ('ommiilioners  na- 
med by  him,  <1iif'ted  appointing  any  Time  ior  examining  Daiud 
Siuchiir,  which  it  was  not  in  Diivid  Sinclair  i  Power  to  prevent,  bc- 
caufc  the  Commiflion,  as  has  already  been  fiiid,  did  not  contain 
the  ufual  Powers  to  the  Judge-ordinary  to  acl,  if  the  Commillioners 
ihould  not. 

Ry  this  mofl  unjuftifiable  Procedure  in  Southdun,  he  in  a  great 
meaiure  obtained  what  he  aimed  at  ;  for,  in  the  Beginning  of 
May  1 731,  David  Sinclair,  elder,  the  Rdpondent's  Grandfather, 
<lied  without  having  deponed  on  Southdiin'.i  Condefccndence,  ow- 
ing, as  has  already  been  iiiid,  and  Ihall,  in  the  Secjuel,  be  more 
fullv  ihown,  to  the  various  affected  Delays,  purpofely  contrived  by 
ScuthJun,  and  the  Commiffioners  who  were  his  IViends  and  biti- 
mates,  and  acled  entirely  under  his  Iniluence  and  Dire(5lion. 

After  the  Death  of  David  Sinclair  cklcr,  Southdun  allowed  his 
Action  of  Reduction  to  lie  over  fcveral  Years  ;  but,  in  i  736,  having 
a;j;ain  wakened  and  infilled  in  the  fame,  a  State  was  prepared,  and, 
of  this  Date,  the  Lords  found  Death-bed  pioven,  and  reduced,  ex- 
cept as  to  the  Bill  of  6000  /.  in  the  Perlbn  of  the  llefpondent's  Fa- 
ther. 

After  the  Date  of  this  Interlocutor,  in  1736,  reducing  the  other  Deeds 
called  for  by  Southdun,  except  the  Bill  now  in  quellion,  Scuthduri's 
Doer  thought  proper  to  cxtra(ft  the  conditional  C^ircuniduClion, 
holding  David  Sinclair,  elder,  as  conftffed,  by  realbn  of  his  not  dc- 
])oning,  which  was  pronounced  in  the  17-0,  and  again  renewed  in 
the  Aibfcquent  Interlocutor  in  I  73  I,  allowing  lum  to  depone  be- 
twixt and  the  firft  of  jfi-nc  then  next.  This  conditional  Circum- 
duction was  extradled  by  Southdun,  without  D.ti'id Sinclair,  the  Ke- 
Inondent's  I'athcr,  or  liis  Doer's,  knowing  any  thing  oi'  Southdun' 3 
Intention  fo  to  do. 

In  this  Situation  the  Rcfp.onilent's  leather  was  under  a  neceffity 
of  a]>plving  to  tlie  C^ourt  to  he  icponcd  againll  this  conditional  (lir- 
cumduclit>n,  (ij  improjierly  ilolen  out  by  Southdun,  at  the  Dillancc 
of  fcvcn  Years  from  tlie  Date  of  the  Intcrloutor,  and  without  the 
Icafl  Notice  being  given  totheotlier  I'artv.    But,  at  the  fame  time, 
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left  the  Court  flaould  be  under  any  Difficulty,  in  point  of  Form,  as 
to  granting  theDefire  of  this  Application,  the  Refpondent's  Father 
did  raife,  and  bring  into  Court,  a  Reducflion  of  this  pretended  ir- 
regular Decreet  of  CircumducStion.     And,  upon  advifing  the  above 
mentioned  Petition,  with  Anfwers  for  Southdun,  the  Lords,  of  this 
Date,  pronounced  an  Interlocutor,  "  Adhering  to  the  former  Inter-  ^''^^  '^^' 
*'  locutor,  finding  Death-bed  proven    as    to  all  Writs  craved  to     '^^  ' 
*'  be    reduced,    except    the    6000  /.      Bill,    and    remitted  to   the 
*'  Lord  Monzie,  Ordinary  in  the  Caufe,  to  hear  Parties  Procurators 
*'  as  to  the  Regularity  of  the  ExtratSl  of  the  Circumdudlion,   with 
*'  Power  to  determine,  or  report." 

In  confequence  of  this  Remit,  the  Caufe  having  been  called  be- 
fore the  Lord  Ordinary,  Souihdiin's  Council  took  Advantage  of  the 
Abfence  of  the  Refpondent's  Council,  and  obtained  an  Interlocu- 
tor, finding  the  Decreet  of  Circumduftion  complained  of  was  regu- 
larly extradled,  difmiffing  the  Complaint,  fo  tar  as  it  complain- 
ed of  faid  Extra<51:,  and  aflbilzying  from  the  Reducflion. 

Againil  this  Decreet  in  Abfence,  the  Refpondent's  Father  gave  in 
a  Reprefentation,  which  the  Lord  Ordinary  appointed  to  be  feen 
and  anfwered,  and  in  this  Shape  did  the  Procefs  lie  over  till  the 
1750. 

The  Petitioners  now  lay  great  Strefs  upon  the  Delay  that  has 
been  in  this  Action,  and  would  from  that  infinuate  to  your  Lord- 
fhips,  that  the  Refpondent's  Father  muft  have  had  very  little  Hopes 
of  Succefs  ;  but  this  was  not  the  Cafe,  for  the  Refpondent's  Father, 
after  the  Year  1731,  the  Time  of  his  Grandfather's  Death,  was 
amufed  by  Soidhdim  and  his  Friends,  with  the  Hopes  of  getting 
this  Matter  amicably  fettled  by  a  Submiffion  ;  and,  accordingly, 
■your  Lordfhips  fee,  that,  from  February  1731,  that  the  Commil- 
fion  was  allowed  for  o\<\  David  Sinclair's  deponing;  not  one  Step 
was  taken  by  Southdun  in  his  Redudion,  till  the  1736,  that  heclan- 
deftinely  extra(Sled  the  conditional  Circumciuction,  which  had  been 
pronounced  in  the  1729  ;  and  immediately,  on  that  Circumduc- 
tion's  being  extra<fled,  your  Lordiliips  fee  Application  made  by  the 
Refpondent's  Father  to  be  reponed  againfl:  it  ;  and  the  Respon- 
dent cannot  help  obferving,  that  Soufbdun's  Canducl:  cannot  be 
much  commended  in  thus  endeavouring  to  trtke  an  undue  Advan- 
tage of  the  Refpondent's  Father,  by  clandeftinely  extracling  the 
Circumdudion,  when,  at  the  fame  time,  he  was  amuling  him  with 
the  Hopes  of  a  Submiflion. 
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The  fame  Reafon,  that  prevented  the  Caufe  from  going  on  from 
the  1 73 1  to  the  1738,  hkeways  prevented  its  going  on  from 
the  1733  to  the  1750.  SouthJun,  by  his  own  Eftate,  and  the  late 
Acquifition  of  Lyth's,  was  in  very  opulent  Circumdances  ;  and, 
as  the  Rcfpondent's  Father  had  Reafon  to  believe,  for  feveral  Years 
after  the  1738,  that  he  Ilioald  get  this  Matter  fettled  ^n  an  ami- 
cable Manner,  which,  as  his  Circumltances  were  but  moderate, 
he  wo'ild  rather  have  liflened  to,  than  h;ive  been  engaged  in  an 
cxpcnfivc  Law-fult  with  fo  opulent  an  Opponent :  He  did  not,  im- 
niedntely;  after  the-  1731^,  incline  rigoroully  to  iniifl,  as  he  vi-as 
by  his  Friends  in  the  Country  Itill  amulbd  with  the  Hopes  of  a 
Submilfion  ;  and  your  Lordlhips  farther  know,  that,  luun  after 
the  1740,  that  Part  of  the  Country  was  for  I'ome  Years  in  fuch 
Confulion,  that  little  private  Bulinefs  was  thought  of  there. 

The  Refpondcnt's  Father  being  at  laft  wearietl  out  with  the  va- 
rious Shifts  and  Pretences  of  Sonthdun  and  his  Friends,  and  de- 
fpairing  of  getting  Matters  fettled  in  an  amicable  Way,  relblved 
to  infift  in.  and  bring  to  a  Concluflon,  the  Aclion  depending  before 
your  Lordlhips. 

Sonthciini,  being  well  informed  of  the  Intention  of  the  Refpon- 
dcnt's Father,  and  confi^ious,  that  it  was,  through  his  own  Fault,  that 
the  Aclion  had  been  delayed  lo  long,  he  Iheiefore,  ifpolljble,  to 
throw  the  Appearance  of  Backwardntfs  upon  the  Refpondent,  rc- 
folved  to  have  the  tirll  Word,  and,  in  that  view,  he  execute.a 
Summons  of  Wakening  in  April  1750;  but,  before  doing  lb,  he 
well  knew,  that  the  Rcl'pondent's  Father  had  given  Orders  for  exe- 
cuting one  againit  him. 

In  conleiiuencc  of  this  Wakening,  and  a  Remit  from  the  Court, 
the  Caule  came  before  Lord  IVoodball,  as  Orilinary,  and  Parties, 
of  this  Date,  appearing  by  their  Council,  SoiilbJun's  Procurator 
contended,  that  the  Decreet  of  Circumdudion  ought  to  be  found 
regularly  extracted,  as  David  SincLw;  elder,  haU  died  before  de- 
poning. 

The  Council  for  the  Refpondcnt's  Father  anfwcred,  that  it  w.is 
evident,  D/ii'id  Sinclair  intended  to  depone,  becaufe,  in  terms  of 
the  Lords  Interlocutors,  he  had  extracled  an  Ad  for  that  Purpofe, 
and  that  it  was  entirely  owing  ro  .S;m//»^/hh's  ("ondut^,  that  he  had 
not  deponed,  as  neiilicr  he  nor  his  Commillioners  would  aj^pomt 
Day  for  that  Purpoie,  though  often  ticfircd,  and  even  required  un- 
cla-  Form  of  lallrumenl  (as   appears    from   the  Pjolcll  anncxtti) 
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whlcli  Fa6ls  being  controverted  t^pon  the  Part  of  Southdiin,  the 
Council  for  the  Refpondent's  Father  offered  to  undertake  a  Proof 
of  them;  but,  before  doing  fo,  contended,  that, &////jJ««  ought 
to  be  ordained  to  confefs  or  deny,  by  a  Writing  under  his  Hand, 
certain  Fadls,  of  which  at  that  Time  the  following  Condefcen- 
dence  was  given  in,  imo,  Where  did  Southdun  refide  upon  the 
17th  oi  April  1731  ? 

2^0,  What  Diflance  is  there  betwixt  the  Place  vtrhere  Southdun 
then  refided,  and  the  Place  of  Refidence  of  David  Sinclair  of  Brab- 
Jierdorren,  elder? 

3//0,  Did  you  then  know,  or  was  you  informed,  that  the  faid 
David  Sinclair,  elder,  was  at  that  Time  indifpofed?  By  what 
Means,  or  from  whom  had  you  that  Information  ? 

4/0,  Does  it  confift  with  your  Knowledge,  when  David  Sinclair, 
elder,  died? 

5/0,  Did  you  fee  Benjamin  Doull,  Notary-publick,  and  David 
Sinclair,  younger,  upon  the  17  th  April  173  I? 

6to,  Was  there  an  Inftrument  of  Requifition  and  Proteft  taken 
againft  you,  that  Day,  in  the  Hands  of  the  faid  Benjamin  Doull, 
Notary-publick?  At  what  Place,  and  at  what  Time  of  the  Day, 
was  that  Inftrument  taken  againft  you? 

7?«o  Was  the  A(fl  and  Commiffion,  which  the  Lords  of  Seffion 
had  granted  to  James  Budge  of  Toftingall,  and  James  Campbell, 
Sheriff-clerk  of  Caithnefs,  for  taking  the  Oath  of  David  Sinclair, 
elder,  upon  the  Points  referred  by  you  to  his  Oath,  then  prefented 
and  intimated  to  you  ? 

^vo,  Was  it  then  notified  to  you,  that  the  aforefaid  Acft .  and 
Commiffion  had  the  Day  preceeding,  or  fome  other  Day,  then  re- 
cently paft,  been  prefented  to  the  aforefaid  Commiffioners,  in  or- 
der to  their  appointing  a  Day,  to  take  the  Oath  of  the  faid  David 
Sinclair,  elder  ?  And  was  not  you  alfo  then  told,  that  the  faid 
Commiffioners  had  agreed  to  attend  any  Day  that  you  would 
name  for  the  above  mentioned  Purpofe  ? 

9H0,  Was  not  you  thereupon  required  to  appoint  a  Day,  for 
taking  David  Sinclair,  elder,  his  Oath  ? 

lomo.  Was  it  not,  at  the  fame  time,  notified  to  you, that  the  faid 
David  Sinclair,  elder,  was  then  in  fuch  a  bad  State  of  Health,  that 
his  Life  was  thought  to  be  in  hazard  ?  And,  was  not  you  therefore 
required  to  appoint  the  Day  for  taking  his  Oath,  without  Delay  or 
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and  bad  State  of  Health? 

wnio,  Did  not  you  thereupon  anfwcr,  that  you  could  not  then 
condclcend  upon  any  particular  Day  for  that  I'm'pole,  but  that 
vou,  and  the  Conuniflioners,  would  name  a  particular  Day  in  the 
JNIonth  of  Mny,  when  you  an<l  they  would  attend,  and  that  you 
would  give  timcous  Notice  thereof  to  DaviJ  Sinclair,  elder  and 
vounpcr  ?  Ifyciudcny,  tliat  this  was  your  Axd'wcr,  as  at  firlt 
made,  oi  Words  to  that  Puipofe,  you  are  defircd  fpccially  to  iet 
f'Tth,  whac  oiher  Anfwcr  you  did  make,  and  thcprecifc  Words  of 
Inch  A'lfwer,  fb  far  as  you  can  recolleift? 

12W0,  Did  not  Dcrvid  Sinclair  younger,  thereupon  reprefcnt  to 
vou,  that  Daful  Si7tc!air  elder  was  m  inch  a  bad  State  of  Health, 
t'lat  it  was  believed  lie  would  not  live  long  ?  Did  he  not  therefore 
require  you,  to  appoint  MouJay  or  TueJJay  then  next,  for  caking 
D.ii'ul  Sinclair  elder  his  Oath  ? 

I  iytio.  Did  not  you  thereupon  repeat  your  former  Anfwcr,  or 
Words  to  that  Purpofe,  importing,  that  you  could  not  then  fix  any 
particular  Day,  but  woulil  attend  with  the  Commiinoners,  for  the 
above  Purpofe,  upon  fome  lawful  Day  in  the  Month  of  May,  of 
which  you  would  give  previous  Notice  to  the  laid  David  Sinclair 
elder  and  younger  ? 

l^to.  Did  not  David  Sivclair  younger  thereupon  reply,  that  vour 
poftponing  the  Examination  mud  be  with  a  view  that  David 
Sinclair  elder,  might,  in  the  mean  time,  die,  befv)re  deponing,  or 
W^ords  to  that  I'lirpofc  f  And,  did  not  he  thereupon  protelt,  or 
infill,  that  as  David  Siuclair  elder,  was  ready  an<l  willing  to  de- 
j'one  upon  the  fcveral  i'oints  in  the  Ae^  and  (^ommiHion,  and  that 
the  Commiflioners  named  in  the  Acl  were  alio  willing  to  attend  ; 
and  as  you  then  rcfulcd  or  I'^oHpuned  to  ap])oint  any'Day  iov  that 
Purpofe,  that,  therefore,  in  c;d'e  the  laid  David  Sinclair  elder  ihould 
}iappcn  to  die  before  dej)oning,  he  Ihould  not  be  held  as  confeded 
upon  the  Points  in  tlie  AJl  mentioned,  or  in  your  Condclcendence, 
as  ingroHc-d  in  the  A61? 

ij/^,  And,  in  cafe  you  deny  the  icveral  Rcquifiiions,  Anfwers, 
and  Replies  above  mcntione<l,  you  are  tiefned  Ipccially  to  fct 
fi)rth,  what  other  Rctpiifitinns,  Anfwers  and  Replies,  were  made 
upon  that  OctaCoiij  fluting  the  very  Words,  as  far  as  you  can  re- 
colled. 
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i6io,  Did  ydu,  at  any  Time  thereafter,  before  Da'vid  Sinclair 
elder's  Death,  notify  tothe  faid  Dnvid  Sinclair  elder  and  younger, 
any  particular  Day,  when  you  would  attend  for  the  above  men- 
tioned Purpofe  ?  or  did  you  appoint  any  fuch  Day  with  the  Com- 
miflioners  named  in  the  Adl  ? 

To  the  above  Condefcendence,  on  the  Part  of  the  Refpondent's 
Father,  Anfwers  were  given  in  on  the  Part  of  Southdun,  Jigned  by 
one  of  his  Council,  although  the  Lord  Ordinary's  Interlocutor  ex- 
prefly  ordered  the  Condefcendence  to  be  anfwered,  by  a  Writn^g 
under  Southdun'j  o%vn  Hand. 

Your  Lordlhips  will  obferve,  that  every  Fad  and  Circumftance 
fet  forth  in  the  Condefcendence  for  the  Refpondent,  was  fuch,. 
that  they  mull  necefl'arily  have  confilted  fo  far  with  Soiitbduri's 
proper  Knowledge,  as  to  enable  him  to  have  given  clear  and  ex- 
plicite  Anfwers,  either  admitting  or  refufing  the  Facfis  there  ftat- 
ed.  Yet,  from  the  Anfwers  given  in,  yovir  Lordfhips  v.'ill  lee  how 
artfully  he  evades  giving  explicite  Anfwers  to  many  Fafts,  which 
it  certainly  was  in  his  Power  to  have  given  peremptory  An- 
ftv'ers  to. 

The  Anfwer  to  the  firft  Article  of  the  Condefcendence  is  as  fol- 
lows :  That  Sonlhdtin  relided,  in  April  1731,  at  his  own  Houfe  at 
Brabjlerdorren^  where  he  now  lives. 

To  the  fecond,  I'hat  Da'uid  Sinclair  elder,  fome  Time  in  Brab- 
jlerdorren,  did,  in  the  Month  of  ^/^nV  173 1,  refde  in  Wejler  Wat- 
tin,  at  the  Diltance  of  three  Miles,  or  thereabout,  irom  Brahjler- 
dorren. 

To  the  third.  That  Sozithdim  did  not  know,  or  hear  from  any 
Perfon,  that  David  Sinclair  elder,  then  refiding  in  Wejhr  JVatrin, 
was  in  the  Month-  of  April  1731,  indifpoled,  and  that  he  never 
had  any  Information  of  it  at  that  Time,  from  any  Perfon,  to  the 
befl  of  his  Memory. 

To  the  fourth,  That  bbing  obliged,  in  the  Fhd  of  April  173T,  to 
travel  from  his  own  Floufe  to  hwernefs,  which  is'  about  fixty-five 
Miles,  or  thereby,  and  four  Ferries,  to  attend  the  Circuit-courr, 
on  the  hrft  of  May,  as  an  Affizer  ;  as  he  returned  homeward 
from  that  Court,  he  was,  on  his  Way,  informed,  t\\ At  Danjid  Sin- 
clair elder,  had  died  about  the  Beginning  of  that  Month,  and  that 
this  was  the  firft  Information  he  had  either  of  his  Sicknefs  or 
Death,  to  the  bejl  of  his-  Remembrance. 
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To  the  fifth,  he  remembers,  that  on  fome  Day  in  April  1731, 
but  upon  what  Day  he  cannot  condefccnd,  he  faw  Benjamin  Doull 
and  David  Sinclair  younger. 

To  the  fixth,  he  remembers,  That  he  met  with  him  upon  the 
Green  before  his  own  Houfe  ;  but  neither  remembers  the  Day, 
nor  the  Time  of  the  Day,  nor  docs  he  remember  that  there  was 
any  Inllrument  taken  againA  liim  that  Day  at  that  Phice. 

To  the  Icvcnth,  he  does  remember,  That  they  diicourfed  about 
the  Act  aud  ConuiiilHon  mentioned  in  the  Condcfccndencc,  but 
does  not  remember  tliat  the  Acl  and  Commillion  was  then  prcfent- 
ed  or  intimated  to  him. 

To  t]:e  eighth,  he  does  not  remember  that  it  was  then  notified  to 
him,  that  the  Act  and  Commilhon  had  been  prcfented  to  tWt  Coni- 
midioners,  in  order  to  their  appointing  a  Day  for  taking  the  Oath 
of  ])di-iU  Sinclair  elder,  nor  that  it  was  told  him  that  the  Com- 
millioncrs  had  agreed  to  attend  any  Day  that  he  would  name. 

To  the  ninth,  he  does  not  remember  that  he  was  required  to 
appoint  a  Day  for  taking  faid  DaviJ  Sincbir's  Oath. 

To  the  tenth,  That  it  was  not  notified  to  him  at  that  Time, 
that  David  Sinclair  was  then  in  fuch  a  bad  State  of  Health  that 
Lis  Life  was  thought  to  be  in  Hazard  ;  nor  does  he  believe  that  he 
was  therefore  required  to  appoint  a  Day  for  taking  his  Oath  with- 
out Delay  or  Lois  of  Time,  by  reafon  and  upon  account  of  his  In- 
difpofifion  and  bad  State  of  Llealth  ;  becaufe  he  had  not  then  any 
Account  of   his  Indilpofuion  from  any  Pcrlbn. 

To  the  eleventh.  That,  at  this  Diibmce  of  Time,  he  cannot  re- 
member what  palled  betwixt  him  and  the  laid  David  Sinclair  and 
Benjainin  7Jc-w//  concciiiing  that  Aflair ;  but  he  believes  it  might 
have  been  to  this  Puipole,  that  he  would  advil'c  with  the  Com- 
milhoncrs,  and  appoint  liich  a  Time  as  would  be  convenient  for 
them  to  attend  ;  and  he  would  intimate  the  Time  the  Commil- 
fioners  would  appoint  to  iiiid  David  Sinclair  younger. 

To  the  tweltth,  he  does  not  believe  that  David  Sinclair  young- 
er reprelented  to  him,  that  David  Sinclair  elder  was  in  lijch 
a  bad  State  of  Health,  that  it  was  believed  that  he  could  not  live 
lung,  nor  that  he  required  him  to  appoint iUoMiA;)  or  'I'tufday  then 
next,  for  taking  his  Oath. 

To  tiie  thiiteenth,  he  believes  that  he  made  no  other  Anfwer 
but  that  he  would  concert  with  the  Coiumillioncrs  a  jnoper  'I'lmc 
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:for- taking  David  Sinclair  eldef's  oith"'wI.-  i,  u 

David  Sinclair  younger.  '^'  ^^'""^  ^^  ^""^d  intimate  to 

1  o  the  fourteenth    \\p  A 
''"•"f- "jade  an,  dm^lalmun™;  ^Sr"  "'".^'""■''  *-''"> 

W:;':^ SrLfift,^;;--  *«  what ,.  has  abo.e  a„- 

"''?'■  -  I"  can  recola  .fitTC  !t      ''''  "^  "^'"J"'""'  '^'"'l 
To  the  fixteenrh     M«         tj  -^        '^  ^  -^ ""^' 

-,  -y  Appointn^enfLr'^wlt/^^fr^  W./.  young- 
was  obhged  to  be  at  InvemJ/Tf  /''  ^^'^'' '  Death/as  he 
and  that  Z)W  wire  defd[ed  be?  ''V"  t''  ^'^  ^-ting; 
cou^dnot  conveniently  meet  wi  h  rle  Co^^^^^^"'"'^  ^  -^  -  he 
a  Meeting  to  take  the  Lamina  don  bewTe"'    "^f '    ^°  ^PP^^'^'^ 

Upon    the   whole,    Southdun    S  ,^  "^^"^  ^"^  ^'«;^'«^A. 

yovrngerknewthatAwSi      W^  ^W  5/4/. 

pofition  in  his  favours    if  ]JTl  \  '^""^'^  "°t  emit    any  De- 

^/-  elder  was  in  fSa'b ad  Stl"o?He^,th"°".^^^^^  ^-'■^'^- 
;^>ght  die  before  &„//.^.„'s  Return  ffom  1  ''  ^^'  '^'"^^'  '^'^'  ^e 
he  was   bound  to  attend,  he  would   h^  ^nvernefs    where  he  knew 

^^.^.^  W...  elder's  HeatC  from  Lm7  '°T''^f  ^  ^^^^  State  of 
examined  before   he  died,  a  appta  ed'h  ^''  T^^'  "°^  b^ 

Procefs,  he  was  unwilling  to  haVe  him  '  ^  '"^'7  ^^^P  "^  ^^'^ 
^,^!'^y^^jhat  this  Inftrument  was  ma  J^  ^'^-"^med,  and  5.„,M.. 
^der's  Death,  to  favour  this  new  oTvic  •  T  ff  ^^^'^^  ^--/-'^ 
was  prevailed  upon  to  fubftribr  this  rnft  "  '^""^n  the  Notary 
been  alive,  he  vvould  not  ha  4  deponed  "•'''''  ^"'  '^  ^'^  ^"d 

fon,  the  Procefs  has  been  de WliU    r    P^'i'  '''  ^"'^'  ^^'^  ^'^^^  R^a- 
l:^f\-^  known  h^r^ttnc^l --^  -^^^ - 

the   Notary-publick,    /;.«//,^  came  to   hj;^  ^'"t^^/°'^"8-e'%  and 
he    m;;.;„^,,,   ,;,,^    ^^W^/   S///     ^^'"  ^^''^  ^ 73 1  :     That 

notified    to  him,  or  that  he  w.     1      ■    ^    remember  that  it  was 

takingZ).^,V/5/«./«/.elder'sOarh     "^"^        u°'^P°^"'  '-»    ^^^    for 

-^d  ;3th  Articles,  he  ex;;!fly'^,f;3^^^,^\^:^^^f --  -  the  .  nh 

i       /    '^)s,  tnathi^  Anfwerwas,  that  he 
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.C.U  concert  .Uh  the  Con... fL....^^  ffi;^H^h  i;^^^::^ 
..ith  them  tor  taku.g  ^;''.-'.^'^;  ;';;'.  Xu  AnV^cr  plainly  Ihows. 
intimate  to  Do'-.^J  ^'nc^.r  1"^'''^!  \Z^.cu\^r  Time.  But  the  An- 
that  he  had  been  alked  to  hx  on  ^  P-  ^^  ^/^  ^^,,i,,  ,Hat  the 
fwers,  from   l^^g"^"^"S;o  L"^'  ^^^V  ^^^^^ed  to  g.ve  full  L.ght 

,-e,„  AHega„ons.  ar.c    S;-  ;'^„'^:,™  'V  ™f  ^.s  taken  a.ul  vccn- 

,  r;:xf:<:wti,;;'r»ho;  of  .h.  D,>,e.  n.a. «.«.  a...- 

fpondent's  ^'^^^hcr    died    and  ^6«/  .^^^_j^.  j^^^^^,    .^  j^. 

Sob.niillon  to  ^j-  ^.^P- f  ^^  ,  ^"it  Reprcicntacives,  the  prefent 
ingabouttlm  I.me    anllo  -^^^^    ^,-,1  ^ot    care  to  take 

Petitioners,  bemg    M'no.s    tncn    *  obliged  the  pre- 

Burden  for  them  n.  a  Subm.iW  ^^  mc      a    .  ^^^  ^^^.  ^^^^^^^^^^ 

lent  Reipondent   to  ;»'^']  "\   -  '  Z^"' 

vvhich  being  vvakened  and  trankrr^^^^^^  ^^^.  ^^^^^^i 

lentatives  of  SouU.Jun  ^^  -.^^^^;'t  "lace 'o  Lord  KJ^rficU,  .-ich 
,WaRem.t  - J.-^;  ^jt^fule  Proof  brought,  .h.h  dul  noc 
I'ower  to  his  Loidlli  p  to  au  j  to  th^  Petition. 

,^nna  <>f  above  hxl^lgcs.nd  IS  a^^^^^^^^^^^^  ^^^  ^,,i^ 

In  conlec^ucnce  ot   vv  nch  f  PP  '^^  ^.  ;;;  ;^^i  j,-,,  ^^ordlhip  hav- 

July  ..      Date,  rcmMtcd  in  courfe  to  Lo  d  ^J^'^^^^^  e,,,„,,i,  ,i\a  not 

'^'•^        ,„g  called  the  Caule    of  this  Dat     ^^       ;\'    "'J'-^^.a^hip  made  Avi- 

3^W^-     in;;ime  to  appea-  ^^X^^'^^:^^^:  and  of  !his  Date  .as 

i..y,i,     l"*^"^'"'^ '° '''"'''     .te      lUvin-  Interlocutor:    "  Having  conii- 
\;>7        plcafrdtopron.uince    lei    lo^^  n  ^^^^    ^^^^^^    j.^^^,^   ,^ 

!.  dercd  the  Proot  ac^^^u-  .  -^  |^--^^,^  V^^^  .^.^  n.imarcd  to 
"  proved,  that  the  Aa  «  ^  ^.^„^,,,l,V„„e,s  therein  named,  and 
"  SoutbJun,  and  '^l'^^/'^, '\V;;;  ,,,  Uie  Oath  of  A*.'/./ ^W""• 
..  RapuHtion  '--^^^/^^'^K  s  'vTth.n  fume  Ihort  Inne,  which 
.'  ,,kcn  before  tl^^^-""^"''^'""''.'',,'  n  ..,;j  iV/u/.i^/-  died  of  the  In- 
•«   wau  rcluled  by  SoulhJuu,  and  that  VuuJ:^nu,a        ^^  ^^,     ^,,^,, 
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*'  difpofition  he  then  laboured  under,  before  the  i  ft  of  "June,  and 
"  that  his  Oath  was  thereby  loft  by  the  Fault  of  Soutbdiin  ;  that 
*'  the  Decreet  of  Circumdu6lion  v/as  therefore  improperly  and 
"  wrongoufly  extradled  by  him,  and  therefore  finds  the  fume  is 
"  reducible,  and  reduces,  decerns,  and  declares,  in  terms  of  the 
"  Libel." 

Againft  this  Interlocutor,  the  Petitioners   prefented  two   Ilepre- 
fentations,  one  of  which  his    Lordfliip    refufed  without,  and   the 
other  with  Anfwers,  and,  of  this  Date,  adhered  to  the  Interlocu- oecemb 
tor  above  recited.  17-7. 

The  Petitioners  have  now  fubmitted  thefe  Interlccutors  to  your 
Lordfhips  Review  ;  and  the  Petition  being  appointed  to  be  anfwer- 
ed,  this   is  humbly  offered  on  the  Part  of  the  Refpondent. 

As  the  Refpondent  has  taken  the  liberty  to  ftate  io  fully  to  your 
Lordftiips  the  whole  Procedure  had  in  this  Aclion,  and  as  the 
whole  Matter  now  before  yovir  Lordihips  entirely  depenils  upon 
the  Import  of  a  very  Ihort  Proof,  a  Copy  of  which  is  annexed  to 
the  Petition,  he  will  not  prefume  to  trouble  your  Lordihips  with 
much  in  the  Way  of  Argument. 

As  to  what  is  laid  in  the  Petition  rcfpecling  the  Relevancy  of 
the  Proof,  the  Refpondent,  with  SubmifTion,  cannot  have  a  Doubt, 
that  if  he  is  able  to  fatisfy  your  Lor-tllhips,  that,  in  confequence 
of  the  Interlocutor  in  the  1731,  upon  which  the  AcT:  and  Commil- 
fion  was  extra  (fled,  David  Sinclair  elder  was  willing  to  depone^ 
nay,  farther,  that  he  took  every  Method  that  he  poffibly  could, 
in  order  to  oblige  Soiiibdiin  and  the  Commiffioners  to  take  his  Oath, 
and  that  it  was  entirely  owing  to  their  Neglecl,  and  their  fliiftin^ 
and  refufing  to  appoint  any  Time  for  examining  Mr.  Sinclair,  that 
the  Proof  by  his  (Xith  was  lotl  :  That,  in  that  Event,  your  Lord- 
fhips will  be  of  opinion,  that  the  Circumdudion  was  improperly 
extradled  in  the  1736,  and  that  the  fame  ought  therefore  to  be 
reduced. 

The  Petitioners  endeavour  to  fliow  your  Lordfhips,  that,  previ- 
ous to  the  1 73 1,  the  Refpondent's  Father  contrived  various  Me- 
thods to  prevent  David  Sinclair  elder's  being  examined.  But,  up- 
on what  is  already  faid,  the  Refpondent  does  fubmit  it  to  your 
Lordihips,  if,  previous  to  the  Tim.e  of  old  David  Sinclair's  Death, 
in  the  1731,  there  is  one  Delay  that  did  not,  in  efiecT:,  proceed 
fvoiuSoutbdun  himfelf. 

Ei  And 
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And  your  Lordfliips  will  obfervc,  that,  after  the  1729,  when 
the  Interlocutor  was  pronounced,  appointing  David  Sinclair  elder, 
either  to  depone  upon  SouthJun'^,  Condefcendcnce,  or  holding  hini 
as  coni'efled,  in  cafe  of  his  dying  without  deponing,  Southdun  and 
th '  Refpontlent  were  by  no  means  upon  equal  Terms,  becaufe, 
could  Southdun,  by  any  means,  have  prevented  Dai'.d  Sinclair  el- 
der from  deponing,  without  appearing  to  have  had  any  hand  ia 
that  1/clav  himlelf,  he  would  have  had  an  excellent  Plea  for  hold- 
ing him  as  confeflcd,  in  terms  of  the  Interlocutor,  in  which,  had 
he  been  fuccef'sful,  it  would  have  been  decifive  of"  the  Caufe  in 
Southdun  s  l-'avour. 

On  the  other  hand,  it  was  clearly  the  Refpondent's  Intcreft,  that 
David  Sinclair  fliould  depone,  to  prevent  the  Circumduclion's  taking 
place,  and  accordingly  your  Lordfliips  fee  him  taking  every  Step 
polTible  to  bring  that  Matter  to  an  Illue. 

Immediately  after  the  Interlocutor  1731  was  pronounced,  the 
Refpondent's  Grandfather,  at  a  large  Expcnce,  extracted  an  Aft 
and  Commifhon,  from  which  it  is  evident,  that  he  ferioully  in- 
tended to  ilepone  upon  the  l-'ac1s  referred  to  his  Oath.  And  when, 
by  repeated  Applications,  he  could  not  bring  Southdun,  nor  the 
CommilTioncrs,  to  fix  any^  Time,  he  writes  a  formal  Mandate  to  a 
Notary-publick,  requiring  him  to  go  and  delire  Sjuthdun  and  the 
Commiflioners  to  come  and  examine  him.  In  confequence  of 
which,  the  Notary  goes,  and,  vmder  Form  of  Inllrument,  exprefly 
requires,  firft  the  Commiifioner,  and  then  Southdun,  to  come  and 
take  his  Oath,  which  they  declined  to  do.  What,  in  that  Situa- 
tion, could  David  Sinclair  do  ?  Your  Lordfhips  have  been  inform- 
ed, that  the  Commifl'ion  contained  no  Alternative  for  the  Judge- 
ordinary,  to  act,  as  is  ufual  ;  lb  that,  every  Circvunibmce  conll- 
dered,  the  Refpondent  liibmits  it  to  your  Lordlliips,  \i' David  Sin- 
clair tlid  not  take  every  Method  he  poflihly  could,  to  force  South- 
dun to  cauie  execute  the  Acl  and  C'ommillion,  and  that  it  was  en- 
tirely the  I'ault  o(  Southdun  himlelf,  that  David  Sinclair  elder  was 
not  examined. 

In  a  Note  fubjoineil  to  the  I'.nd  of  the  Petition,  it  is  obferved, 
tliat  David  Sinclair's  Mandate  was  direelcd  to  no  Pcrfbn.  In  the 
fird  place,  there  was  no  occafion  for  a  Dirciffion,  as  it  was  deli- 
vered by  Mr.  .SVwt/(//V  liimlelf  into  the  Notary's  Hand.  Ihn,  far- 
ther, it  is  evident  from  the  Oath  of  Patrick  Doull,  the  Notary's 
IJrothcr,  that  tliis  Mandate  was  delivered  to  Doull,  and  that,  in 
confequence  of  it,  he  took  ihc  Protell  in   Procel's  ;  for  he  exprelly 

depones, 
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depones,  "  That  he  found  among  the  Papers  of  the  deceafed  Bett- 
*'  jamm  Doull,  the  Deponent's  Brother,  which  are  now  in  his 
"  Keeping,  a  Paper  marked  on  the  Back,  "  Scroll  Inftrument,  Da- 
"  vid  Sinclair  aga.mi\.  Southdu?!,"  with  old  David's  Ma.nda.te,  17th 
^'  April  1731  ;"  and  inclofed  within  this  Paper  was  another  Paper, 
^'  fubfcrlbed,  Da.  Sinclair,  dated  the  i^'th  of  April  1731  Years 
"  which  the  Deponent  believes  to  be  the  Paper  which  is  called  the 
"  Mandate,  both  which  Papers  he  produces,  before  the  Commif- 
"  fioners,  and  they  are  both  figned  on  the  Back  by  himfelf,  the 
"  Commiflioners  and  Clerk." 

This  Paper,  marked  as  above  defcribed,  is  the  original  Man- 
date, given  by  old  David  Sinclair  to  Doull,  the  Notary,  and  is 
now  in  Procefs  ;  and  this  clearly  iTiows,  that  it  was  in  confequence 
of  the  Mandate,  that  Doull,  the  Notary,  took  the  Protefl  againft 
Southdun  and  the  CommilBoners,  and  that  it  was  taken  at  the 
Time  contended  for  by  the  Refpondent,  as  your  Lordfhips  will 
obferve,  that  the  Scroll  found  among  DouU's  Papers  bears  Date  the 
17th  April  1 73 1.  This  exadlly  agrees  with  what  the  Refpondent 
has  all  along  averred,  and  what  he  humbly  hopes  will  evidently 
appear  to  your  Lordfhips  to  be  true,  from  the  Proof  adduced.  But 
it  exceedingly  ill  agrees  with  Southdun's  Allegation,  that  this  Story 
of  the  Proteft  was  all  a  Piece  of  Cookery,  betwixt  David  Sinclair 
younger,  and  the  Notary,  for,  had  that  been  the  Cafe,  the  Nota- 
ry furely  never  would  have  been  allowed  to  keep  Poffeflion  of  the 
original  Mandate,  from  the  1731  down  to  the  1753,  when  it  was 
found  among  his  Papers  by  his  Brother,  after  his  Deceafe,  and  by 
him  produced  to  the  Commiffioners. 

As  to  what  is  further  faid  in  the  Note  at  the  End  of  the  Petition, 
that  the  Mandate  is  wrote  with  different  Ink  from  the  Subfcrip- 
tion,  the  Refpondent,  from  Infpeflion,  cannot  difcover  it,  altho' 
he  does  not  think  it  covild  be  of  great  Confequence  to  either  Party, 
was  it  as  the  Petitioners  alledge. 

The  Refpondent  fhall  now  very  fhortly  flate  to  your  LordPnips 
that  Part  of  the  Proof  which  he  apprehends  puts  it  beyond  a 
Doubt,  that  it  was  entirely  owing  to  the  Fault  of  Southdun  and  his 
Commiflioners,  that  David  Sinclair,  elder,  was  not  examined  be- 
fore he  died.     And, 

In  the  firft  place,  he  begs  leave  to  fubmit  to  your  Lordfhips 
Confideration,  the  Proteft  taken  by  Z)oz/// the  Notary,  in  confequence 
of  the  Mandate  above  nientioned,  an  exa<5l  Copy  of  which  Protefl 

is 


is  annexed  to  thefe  Anfwers  ;  from  which  your  Lordfliips  will  fee, 
that  the  Fa6ls,  as  there  Itatcd,  prccildy  corrcfpoml  with  what  has 
been  all  along  advanced  upon  the  Part  of  the  llcfpoudent,  and 
clearly  corroborated  by  the  Proof. 

The  Petitioners  have  faid,  that  this  Inflrument  cannot  be  admit- 
Pctltlon,  p.9ted  as  fulTicicnt  Evidence,  and  that  it  would  appear  to  be  falfe  in 
all  the  material  Circumftances  from  the  Proof  adduced  ;  but  tlie 
Refpondents  cannot  dil'cover  one  fingle  Circumflance  of  the  finallcll 
Confequencc  that  is  mentioned  in  this  Proteil,  that  is  in  any  De- 
gree contradiiftetl  by  the  Proof  now  adduced  ;  but,  on  the  contra- 
ry, t^hat  the  Protclf  is  clearly  fupported  by  the  Proof,  in  every 
Circumilance  of  the  fniallell  Confeciuencc,  and  even  in  great  Mca- 
fure  C'Trohorated  by  what  SoiithJun  hr.ulcif  atlmits  in  his  Aniwers 
to  the  Conilciccndcnce  given  in  for  David  SincLiir,  the  Reipon- 
dent's  Father. 

Your  Lordfhips  will  obferve,  that  SoulbJuti,  in  the  Anfwcrs  he 
gave  to  the  Refpondent's  Condcfcendcncc,  acknowledges,  that 
Dai'id  Siiu/.iir,  younger,  was  at  his  Moule  in  jlpr:/  1731,  along 
with  Dcull  the  Notary,  and  that  he  remembers  they  di(courlcd  a- 
bout  the  AcT;  and  ConimilBon,  and  that  he,  SoutbJun,  gave  thcni 
for  Anfwcr,  tliat  he  would  concert  with  the  Commillioners  a  pro- 
per Time  for  taking  i)i;a'/\7  SincLiir,  elder's,  Oath,  and  notify  the 
fame  to  Davul  Sinclair^  younger. 

In  the  Refpondent's  Apprchenfion,  nothing  can  be  a  llrongcr 
Corroboration  of  the  Verity  of  the  ProtcIl  than  thelii  very  Admif- 
lions  oi' Southdwis.  For  Dcrnid  Sinclair,  younger,  the  Relpondcnt's 
I'athcr  antl  Southdiin,  were  not  at  that  Time  in  iy)  great  Piiendlhip 
as  to  vilit  one  another  ;  and  indeed  the  Refpondent  cannot  figure 
for  what  Purpofe  DoiiH,  the  Notary-pxiblicl^  would  have  been 
brouglit  there,  luileli^  it  had  been  to  take  the  Proteil  now  protiu- 
ccd,  and  yet  that  he  was  at  Soulhdiuis  Ilovile  in  April  1731,  along 
with  David  Siiu/air  younger,  and  that  they  dilcourl'ed  together 
with  Soiithdun  about  the  Act  and  ('ommillion,  is  achnitted  by  South- 
dun  himfelf. 

Ijut  what  puts  the  Authenticity  of  the  ProteQ  beyond  all  Doubr, 
is  the  Proof:  James  Budyc  oi  Toftins^idl,  one  of  the  Commiilion- 
crs  named  in  the  Atfl  by  Southdun,  depones,  "  That,  upon  a  ccr- 
•'  tain  Day,  but  in  what  Month,  or  in  what  Year,  the  Deponent; 
"  does  not  remember,  the  Purlucr,  (/.  c  the  Refpontlent's  lather) 
"  and  liivjnmiu  Doult,  Notary-publick,  came  to  his  Honfe  at 
"  drib,  and  intimated  to  him  an  Ail  and  Commtjjion for  takinj^    the 

"  rurjucr's 
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"  Purfuers  Father  s  Oath,  as  far  as  he  can  remember.  Depones, 
"  that  he  does  not  remember  that  Benjamm  Doidl,  the  Notary,  re- 
"  quired  a  fhort  Day  for  examining  the  Purfuer's  Father,  becaufe 
''  he  was  fiek,  but  remembers  that  he  agreed  to  accept  of  the  Com- 
"  miflion  ;  and  depones,  that,  at  that  Time,  he  heard  that  the 
"  Purfuer's  Father  had  broke  his  Arm,  but  did  not  hear  of  any  o- 
"  ther  Ailment  about  him.  Depones,  that  he  does  not  remember 
."  that  he  told  the  Notary  that  he  was  ready  to  examine  him  v>rhen 
"  Soutbdun,  the  Defender,  called  him,  but  knows  that  he  was  wil- 
"  ling  to  accept,  and  examine  the  Commiffion  in  terms  of  the  Adt; 
*'  and  depones,  that  the  Piirfuer  and  the  Notary  told  the  Depo- 
"  nent,  that  they  had  come  from  Mr.  CampbellV,  and  thinks  they 
*'  told  him  that  they  had  intimated  the  CommiJJion  to  Mr.  Camp- 
"  bell." 

It  is  true  that  Mr.  Campbell'?,  Oath  refolves  into  a  mere  non  me- 
■mini,  for  he  exprefly  fays,  that  he  remembers  nothing  at  all  about 
the  Acfl  and  Commiffion,  although  your  Lordfliips  lee,  that  Mr. 
Budge  exprefly  fwears,  that  the  Notary  told  him.  he  had  come 
from  Mr.  Campbell's  to  his  Houfe. 

John  Sutherland,  ont  of  the  inftrumentary  WitnefTes,  who  was, 
at  the  Time  of  taking  the  Initrument,  Ground-officer  to  Soutb- 
dun, and  has  refided  ever  fince  upon  his  Eltate,  and  cannot  there- 
fore be  fufpefted  of  any  improper  Bias  in  favour  of  the  Re-^ 
fpondent^  depones,  "  That,  having. feca  an  Inftrument  taken  ia 
"  the  Hands  oi  Benjamin  Doull,  Notary-publick,  to  v;hich  he  is  a '• 
"  fubfcribing  Witnels,  which  Inftrument  is  marked  on  the  Baclc 
"  by  the  Commiffioner,  Deponent,  and  Clerk,  and  having  heard 
*'  the  Inftrument  read,  depones  he  fubfcribed  that  Inft.rument." 
He  indeed  afterwards  fays,  that  he  did  not-  hear  what  paffed  at  the  ■ 
Time  of  taking  this  Inftrument,  being  at  a  little  Diftance.:  And^ 
upon  his  after  Bxaminarion,  he  depones,  "  That  he  faw  the  Re-  - 
"  fpondent's  Tather,  5o«//W««,  and  the. Notarv-publick  about  a. 
"  Place  called  the  Old  Garden,  below  Soutbdun' s  Houfe."  This  ex-^ 
aflly  agrees  with  tlue  Inftrument  of  Proteft  itfelf,.  which  exprefly 
bears,  That  it  was  taken  on  a  Ley-^field,  a  little  below  Soutbdun  o^- 
Houfe.'' 

Thomas  Bremur  depones,  "  That,  about  twienty-two  Years  afo,- 
"  the  Deponent  was  lent  by  Benjamin  Doull,  Notary-pubiick,  thea^ 
"  his  Mafter,  to  the  Piirftier's  Houfe,  for  him  toineet  him  upoiv 
*'"  thaXey-field  below  Soutbdun  s  Houie  in  Brabjhr;  and  depones,  .. 
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"  that  he  faw  SotitbJnn  and  his  Mafter  walk  down  to  that  Lcy- 
"  field,  and  faw  the  I'urluer  meet  tiiem  there;  and  depones,  tliat 
"  he  faw  the  Purluer  have  a  Paper  in  his  Hand,  about  tlie  Bignefs 
"  of  tlie  prclcnt  Act  and  Couinullion,  now  iliown  to  him  ;  and 
"  depones,  that,  to  the  bell  of  his  Remembrance,  he  thinks  it 
"  was  about  taking  the  Puifuer's  Father's  Oath,  who  was  lying 
"  at  that  Time  bail  upon  his  Death-l>ed ;  and  depones,  that  Jie 
"  faw  the  Purluer  take  Inlbuments  in  his  Mafler's  Hands,  and  re- 
"  cjuire  'John  Suib£rL;nJ,  who  was  then  Southdtins  Officer,  and  an- 
"  other  S'JuthcrLnd  whom  he  does  not  know,  and  another  Man 
"  whom  he  does  not  know,  Witnellcs  at  the  taking  of  the  Inlhu- 
"  rtrument;  that  he  was  required  as  a  Witneli.  himlelf,  but  could 
"  not  I'ubfcribe  the  Inlbniment,  as  he  could  not  write  ;  and  de- 
"  pones,  that,  in  that  Year,  he  went  with  the  Purfuer  and  his 
"  Matler  to  the  Houfe  of  Mr.  C/7///'/>^'//  in  Tburfo,  and  of  Toftin- 
•'  gall's  at  Gcrth,  and  he  law  that  Paper  which  his  Mailer  prelented 
"  to  SoulhJun  in  his  Mailer's  Hands,  and  he  believes  that  their  Bu- 
"  linefs  was  to  intimate  that  Paper  to  Mr.  Qinipbell  and  Tojttngall; 
"  but  as  he  had  not  Acccli  to  go  up  Stairs  in  the  Centlcmens 
"  Houfes,  he  did  not  lee  that  Paper  intimatcdto  them,  but  he  heard 
"  it  was  intimated  to  them." 

This  Witnefs  cxpreily  lays,  that  he  heard  his  Mafler,  the  Notary, 
require  the  former  Witnefs,  SuthcrlanJ,  to  be  an  inftrumentary 
Witnefs  ;  SiithcrlanJ  himlelf  exprelly  fwears,  that  he  aclually  did 
hgn  the  Inflrument  now  in  Procels,  but  lays  he  was  not  required 
to  do  lb.  Which  of  thel'e  Witnefles  fleferve  moll  Credit  as  to  this 
Circumllance,  tiic  Relpondent  will  leave  with  your  Lordlliips, 
with  this  finglc  Obfervation,  that  lircintur  is  perfe<fHv  imconnecfled 
with  cither  Party,  and  that  Sutbctlatui  has  been  a  kind  of  menial 
Servant  to  SoutbJun  fmcc  the  Year  17  19. 

The  Petitioners  have  faiil,  that  lireiiincr,  in  his  Oath,  makes  the 
Notary  full  go  to  SoutbJuu,  and  afterwards  to  the  Connnillioners, 
although  the  Protell  appears  to  be  taken  againrt  the  ('ommillion- 
crs  on  the  i6th,  and  againlt  Souibdtin  on  the  17th.  The  Relpon- 
dent mull  acknowledge,  that,  after  confulering  Brer/tiu-r's  Dejiofi- 
tion,  he  cannot  find  a  Tingle  Circumllance  in  it  which  can  entitle 
the  Pctititiners  to  put  the  Conllrut'lion  on  it  they  do;  for,  in  no  Part 
of  that  Oath  is  it  liiitl,  that  the  Notary  went  to  SoutbJun  prior  to 
his  going  to  the  Commillioacrs  ;  but  as  the  Depolition  itfclf  is  iu- 

Icrtcd 


fojed  cndre,    th.  RefpondeL  ^'iU  ^.ave  i.  „Uh  ,our  Lorf- 

in  his  Depofieion   l>app/ned  Iblut" .^etwo  ^^^  ?=?"°"f'' 
Time  of  his  emitt  n?  tlip  famp    wKI.K   k  •  '^'^^  ^^^^°'"e  the 

this  he  is  corroborate  by  Mr  Xl/of  A1"  ^,,''^'u^^^  ^^^ '^^ 
depones,  That  Doull,  the  Notaitofhl,!  ^  "^^^^'  ^'^^  ^^P'-^% 
G..//.,  and  intimated  an  la  and  ConS'  'T'  ?•  ^^'^  Houfe  at 
W..ys  Oath;  but  c.^n^L^'Z^l'^^^^^^^ 
Period  that  this  happened  although  '^  condefcend  upon  the 
beenin  J/.n7i73i     beSethPr.  "^"JJ  "nqueflionabiy  have 

traded  fo'r  /^ii/w^V^depTnircUr^f  f'  ''°^^"^'^'°"  ^'^- 
&;/r/«zr  died  the  firft  Wep'- nf  M     "^  till  Af,,,-^/,    17.       ^^^j  ^      . 

itccid  be  at  n'lelp^ro?    I^X^iStdr'",!-''"''^^ 

e>dcr"h*irS\f/"S  rS  Ht"%*\'  ^-"■''  *-'""• 
fined  him  i„  the  Houfe  from  ,!,„  p  "7','," '""  A™,  which  con- 
in  the  Anfwers  gi"n  in  C&<  M^to"!' c„':f  r^""-  ^  -"  >«. 
espreny  faid,  That  he  neve/heafd  of  I  i.  1,         f'T'''""^''' ''^  h'^ 

ftow,  that  &„A/,i  was  not  ro™v        Apprehenfion,  m„ft  ,,e,,|y 

Oath   taken,    as    he  no  ™  eideavZ!  " ''""r'''f ""''' *'-''«'-'^ 
flilpshewas.  enaeavouis    to   perfuade    your   Lord- 

fid^d^S/^-^S^;^  t  t::i  f  r  d-^^^'t^  ^=-^'^  -- 

from   the  very  CommencenTent    „"    1  i.   P      T^^- ^'^'^  ^ 
him  admit,  in  his  AnAver    "o  Sj  /%  T^?  "i  ^^25,  you  fee 
that,  inJ^n7i73.     he  confer  J^VTnf  o'   ^ondefcendence. 
the  Notaripublick    aL^     applTil  f J^'^  ^f'"''' ^'^""-^^--^ 
Mr.  &«./.;>,  which  however  he     ho   fhr  "^  ^f  "^^"i»g  "1^ 
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1  >7r-A-p  -x  ]on'y  and  tedious  Journey 
Days  thercafcer.  ^^^.-'^^  }'i  J^^^'f  f.om^hich  I'lace  the  T.me 
tolnvenujs,  crofs  ievera   I  rues    O  c.    .  for  your  Lord- 

f  his  1^-7 --,:i^"i  S\«X  been  Inxlous  to  have  Da.U 
ihips   to  bclicNC    taat    1  u    -^  undertaken  Inch  a  Journey,  be- 

fore  he  had  taken  his  O'^^^^'  ;'\Jf '"  '^  Inconveniency  to  him,  had 
This  could  have  ^-; -^^^tr  1  oud  be  examined/for  he  rehded 
l,e  really  nucnddrha    ^^  -  J    ^^  ^^^^.^.^  ^^^^^^  ^^^^^  Comnulhoners 

:^'r\'h:n]^  a::i  il^uld  not  have  taken  up  the  Spce  of  an 
Hour,  to  findh  all  the  Bufincls  ^^^^J^^  ,,,,H  .hat 

ThisConduaot  ^•-f^'J-^^tdtt.'nas,  but  it   ?orrelponds  ex. 
is  ^^-H^.d  oa  the  pa.t  of  the   Unu^^^  ^^  ^^^^  Reipondens 

aaiy   with   what  is   '   [''^^^  ^    ;^^\  "    i;,  „^,ch  as  that  i^.r.J  Sn,- 
,.;z.  That  S.«//../««  w  Ihcd  ^^      ;^^^; -i^^^^,     ,„,i  accordingly  your 

5.»//./«.'s  Return  from  ^-.^""Vj;  .,,^/^,;^  ,,^],  ,H,  Advan- 

The  rctitioners  ^^^^^^^^^J^  ^.^  ,,,,,,,  Deeds  tron.  A)-"^ 

tage  ot  SouloJini  s  ADitnce,  Milreprelenta- 

as  appears  from  the  Decreet.  rK,.:^;^^    that  no  Account  ever 

U  is  further  lau   m  ^^^^;'^J^''l^^:^i,l.  lUould   have    been 

"^  .f.7o"f  ib'i:  'fa  Sum  :s  tit  contained  in  the  BiU,  or  what 
,,oaelkd  ff'^^-  ,^_^^.^  ,„  b,,,ow  the  fame. 

occafion  A)''-'  f^"";'  "       ,.  „,   ,.,,..  „ot  look  upon  himfclf   as  ob- 

Although  the  ,I^^'17V^^^^.^^;;;;\""'  l  h1  ...e  rctit.oners  looked 

'^^''  r  ^^>r;.   cnt'^An^    ru?2ir  lad  Rcprefentation,  tl^y 

rilJlla!;  Ibunr  tlu.   Matte,    naturally   accounted  ior  in  this 

^^r^.;umnn^;,.vhcn/.J.c^^^^ 

1- l^roU.cr^.W  ^-/-    ^^^^    ^Xt.had    a    Claim  ior  a 
^'""'  ?"  c^[h'm  t        luSned    i^    the    preient    Bdl,    aj^uni 
bum    larger    V'   ,  •      ',.„    liviiuT    in  LrMcr,  who    was  a    Iricnd 

and   Intimate   of     1)1'^^-     ■'-'"•'  C;ro/-^tf 


Hfcrfft  of 
RcJuftion, 
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George  Sinclair  of  the  Debty  and  at  fairie  time  ind'erftnify  his  Bro- 
ther, Da'uld  Sinclair,  for  his  Claim  upon  George  ;  and,'  in  order  to 
do  fb,  he  gave  Danjid  the  Bill  now  in  quelUon,  who  thereupon 
dehvered  up  the  Vouchers  of  his  Claim  againll  George  into  Lylh's 
Hands,  who  afterwards  gave  them  up  to  George  Sinclair  himielr ; 
but,  on  doing  to,  he  rriade  George  coi'ne  under  a  Back-bond  to  him, 
which  Back-bond  the  Refpondent  believes  to  be  in  the  Hands  of 
fome  of  the  Petitioners  at  this  Day. 

As  to  the  Delay  of  this-  A<Slio^,-  the  RefpOndent  has  already 
fhown  your  Lordfliips,  that  it  was  principally  owing  to  SouthJun 
and  his  Friends  always  amufing't'htf  Refpondent's  Father  with  fet- 
tling Matters  in  an  amicable  Way,  and  that  Delay  has  been  a  great- 
er Lofs  to  tTie  Refpondent  thah  to  the  Petitioners,  rfs,  by  thac 
Means,  he  has  loff  the  fividehce  of  the  Notary  who  took  the  In- 
ftrument,  and  one  of  the  inftrumentary  WitneiFes,  which  would, 
in  great  nieafure,  ciic  down  every  Argument  ufed  by  the  Petition- 
ers on  this  Occafibn. 

Upon  the  whole,  the  Refpoiideht  hopes,  that,  after  your  Lord- 
fhips  have  corifidered  the  Inftrumerit  of  Proteft  hereto  annexed, 
the  Proof  led  in  fuport'  of  the  FacSls  ftated  in  that  Inftrument,  and 
whole  Circumftances  ot  the  Cafe,  there  will  not  a  Doubt  remain, 
that  Southdun  and  the  CoriimilJiohers  were  ejtpreily  required  to  take 
David  Sinclair,  elder's.  Oath,  and  that  the  not  doing  fo  was  en- 
tirely owing  to  Southdun  ;  a:ftd  when  your  Lordfnips  fee  how  wil- 
ling the  old  Man  was  to  depbne,  whofe  Charadler  eveh  by  South- 
dun is  admitted  to  be  unexceptionable,  you  can  as  little  doubt,  that 
bis  Oath  would  have  been  decifive  in  the  Refpbndent's  favours  ; 
and  as  Southdun,  exclufive  of  his  Family-efliate,  fell  into  the  corifi- 
derable  Fortune  belonging  to  Lyth,  and,  as  neither  the  Refpondent, 
his  father  or  Grandfather,  ever  had  a  Farthing  Value  from  Lyth's 
EfFefls,  although  your  Lordlhips  fee  Lyth  living  itt  the  greateft 
Intimacy  with  his  Brother  David  Sinclair  ;  the  Refpondent  there- 
fore humbly  hopes  yotir  Lordfhips  will  have  no  Difficulty  in  ad- 
hering to  the  Lord  Ordinary's  Interlocutor,  reducing  the  Decreet 
of  Circumdu(Slion  fo  improperly  and  wrongoufly  extradled  ;  and 
finding  thefe  Petitioners,  as  reprefenting  their  Father  and  Grand- 
father Southdun,  who  was  ferved  Heir  to,  and  intromitted  with  the 
whole  Effeds,  belonging  to  James  Sinclair  oiLytb,  liable  to  the  Re- 
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fpondent  in  Payment  of  the  Sum  contained  xn  the  BvU,  ^vith  An- 
nualrent  and  Expcnces. 

/«  refpell  ivhereof,  &c. 

ALEX.     ELPHINSTOX. 

COPY    of  the    Protefl   referred   to    in   the     fore- 
going AnfwcTS. 

At  Brabfterdorren,  the  Mih  Day  of  h^^\\  i73i,  and  of  his  Ma- 
jcfys  Rcign  the  ^ih  1  car. 

WHICH  Day,  betwixt  the    Hours   of  Nine  and  Ten  Bcfore- 
noon    or  thereby,  I    Bnrjannn    Doull,  Notary-pubhck     ub- 

-^1  ?;^;r^l°;^e:^a:ofi;n;x;' ?:::^  i^ia:ato;rdl^i. 

"^^^C^c^^^Coun'^  and  Sclhon.  at  the  Inftance  of  the 
^ -^1  //."^^/W°'  of  ^•..//../«».  and  of  his  Majeily^  Advocate 
[or  tl^  I  tereft  of  the  Crown,  agan.ft  the  faid  Da..JSn,cl.ur  Da- 
tor  tnc  iiHi-'^'  ,   fcveral  other  Defenders,  ob- 

rwit;„K  :^& 'rw;;,,:lu.,,  .^cc.,;  ...c  .ua  torcs 

taincil  Dy  till.  1-  „,,„„.-  \V  .rrant  and  Connninion,  to  f.imes 
j;ive  and  grant  full  ^ "  -^' J/'^  "'^^/^  Shcriir-clerk  of  G,Uh,:r/s, 
"""'K^r  o^^  w  L^ow  r  3nde  a  Clerk,  Ibr  whom  they 
nnll  be  nAveV^bTe;  for  taking  and  receiving  the  fud  D..,.!  S.uLnr, 
d  h'oath,  upon  the  I'o.nts  referred  to  by  S.uthJ:n,,  and  con- 
ned in  a  parictllar  Co.Klefcendence  given  ,n  by  hun    nigroll eel 
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tniffion,  and  told  they  would  attend  any  Day  for  examining  there--^ 
of,  that  Southdun,  the  Purfuer,  would  name  ;  and  therefore,  I,,  at 
the  Defire  of  the  faid  David  Sinclair,  elder,  required  the  faid   Da- 
'uid  Sinclair  of  Southdun  to  appoint  a  Day  for  taking  his  Oath,  and 
that  without  Delay,  becaufe  he  was  then  valetudinary,  and  in  a 
bad  State  of  Health.  To  which  the  faid  David  Sinclair  of  Southdun 
made  Anfwer,  that  the  Adl  could  be  examined,  and  David  Sinclair  s 
Oath   taken  upon  any  lawful  Day  of  April  current  or  May  next  j 
that  he  could   not  then  inftantly  condefcend  upon  any  particular 
Day  for  that  Purpofe,  but  that  he  and  the  Commiffioners  would 
attend  upon  fome  lawful  Day  in  May,  whereof  he  would  acquaint 
the  faid  David  Sinclair,  elder  and  younger,  fome  Time  before;  where- 
upon compeared  the  faid  David  Sinclair,  younger,  and  reprefent- 
ed,  that,  by  the  Ad:,  it  is  declared,  if  the  faid  David  Sinclair,  el- 
der, fhall  die  before  deponing,  that   the  Circumdudion,  formerly 
pronounced  in  the  faid  Procefs,  iliall  fland,  and  that  he.fliall  be 
held  as  confeffed  upon  the  Articles  in  the  Condefcendence  referred 
to  his  Oath  ;  that  the  fiid  David  Sinclair,  elder,  being   in  a  bad 
State  of  Health,  fo  that  it  is  believed  by  all  that  fee  him  he  can- 
not live  long  ;  the  faid  David  Sinclair,  younger,  craved  that  Souths  ■ 
dunmi^\t  name  Monday  or  Tue/day  next,  being  the  19th  and  20th 
current,  for    taking  of  his  Father's    Oath,    in  terms  of  the  Adt  ; 
that  he,  the  faid   David  Sinclair,  younger,  might  not  be  cut  out 
from   any  Benefit   which  he  might  have  reaped  from  what  fnould 
be  proven  thereby,  lefl  he  might  happen  to  die  before  deponing. 
To  which  Southdun  anfwered,  that  he  adhered  to  what  he  former- 
ly faid,  that  he  would  attend  with  the  above  mentioned    Commif- 
fioners    in  May,  for  taking  the  Oath  of  faid  David  Sinclair,  elder, 
whereof  he  would  previoully  acquaint  him  and  the  faid  David  Sin- 
clair, younger  ;  whereto    the    faid    David   Sinclair,    replied,   thac 
Southdun  s  pollponing  the  Examination  of  his  Father,  muft  be  with  : 
a  view  that  he  may  die  before  deponing,  and  that  therefore  he  may 
be  held  as  confeffed,  as  m.entioned  in  the  Acl,  to  fruftrate  the  faid 
David  Sinclair,  younger,  of  any   Benefit   he  might  expecl  there- 
by ;  and  therefore  he,  tlie  faid  David  Sinclair,  protefled,  in  regard 
the  faid  David  Sinclair,  elder,  is  ready  to  depone  upon  the  Articles 
of  the  Condefcendence  given    in  by  Southdun  ;  that   the  Commif- 
fioners,  named  in  the  Adl,  are  willing  to  attend  and  take  his  Oath 
any  Day  th^t  Southdun  ihall  name,  and  that  Southdun  neverrhelcfs 

pollpones 
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poftpones  naming  a  Day  for  that  Pafpofe,  albeit  the  fiiid  Da'uiJ 
SimliUr,  elder,  is  dangeroufly  iiidifpofed  ;  that,  in  cafe  the  laid 
David  Sinclair,  elder,  Ihall  happen  to  die  before  dejx)ning,  l>e 
may  not  be  held  as  confelVcd  on  the  Articles  of  theCondeicendence, 
as  mentioned  in  the  A6t,  in  prejudice  of  the  faid  Divi'id  Sinclair 
younger,  feeing  he  has  Reafon  to  think,  that  Soulhdun  poilpones 
the  executing  of  the  A(5\,  with  no  other  View,  but  that  David  Sin- 
clair, elder,  may  die  before  deponing  ;  and,  upon  the  Premiffes, 
the  faid  David  Sinclair,  younger,  afked  and  took  Inilruments  in 
the  Hands  of  me,  Notary-publick.  Thefe  Things  were  done  up- 
on the  Ley-field,  below  the  Houfe  of  the  faid  David  Sinclair  of 
Southdun,  in  brabjlerdorren.  Day,  Month,  Year  of  God,  and  King's 
Reign,  refpe£lively  forefaid,  in  Prefence  of  Alexander  Sutherland  in 
Brab/lerdorren,  John  Sutherlatul  in  Southdun,  and  Thomas  Bremner, 
Servitor  to  me,  Notary-publick  fubfcribing,  Witnefl'es  fpecially  cal- 
led aad  required  co  cbe  Premilles. 


APRIL    3,    1769. 

INFORMATION 

FOR 

Alexander  Sinclair  Portioner   of  Brab^ 
fterdorran^  P  urfuer, 

AGAINST 

David  Threiplandf    and'  others,    Defender.. 

■^HE  Lord  Barjarg,  Ordinary  in  this  Cafe,  having  pro- 
nounced an  Interlocutor  in  favour  of  the  Purfuer,  the 
Defenders  reclaimed  ;  and  Anfvsrers  being  made  to  their 
Petition,  they  made  an  Application  to  the  Court,  for 
Leave  to  reply  ;  on  which  your  Lordlhips,  on  the  22d  January 
1768,  pronounced  the  following  Interlocutor  :  "  The  Lords  hav- 
"  ing  heard  this  Petition,  they  remit  the  iame,  together  with  the 
"  Petition  and  Anfwers  within  mentioned,  to  the  Lord  Bnrjarg, 
"  with  Power  to  call  and  hear  Parties  Procurators  therein,  and  to  > 
"  do  and  proceed  therein  as  he  Ihall  fee  Caufe." 

In  confequence  of  this  there  were  feveral  Pleadings  before  the 
Lord  Ordinary,  and  different  Papers  were  given  in  to  his  Lordfliip, 
under  the  Denomination  of  Objhrves,  Arifwers^  and  Replies,  at 
laft,  his  Lordihip  made  Avifandurn  to  the  Court,  with  the  whole- 
Caufe,  anar  appointed  Informations  to  be  lodged  by  both  Parties, 
in  obedience  to  which  Order  this  is  iiumbly  ofl^ered  on  the  Pare 
of  the  Purfuer. 

Jiimes  Shiclair  of  Lylb,  one  of  the  Clerks  to  the  Bills,  acquired, 
by  his  own  Indufrry,  a  very  confiderable  Fortune,  which,  at  his- 
Death,  confilled  both  of  heritable  and  moveable  Subjefls. 

Mr.  Sindair  was  the  fecond  of  three  Brothers,  his  eldeft  Brother^' 
■was  Patrick  Sinclair  of  Sojithdun,  who  is   reprefented  by  the  De- 
fenders in' this  Caufe,  and  his  younger  Brother  was  David  Sinclair 
Portioner  of  Brabjhrdorran,  who  was  Grandfather  to  the  Purfuer.  ■ 

A.  Bbdii 
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Botli   thefe  Gentlemen  refidcd  in  tlie  County  of  Calthnfft,  where 
James  Sinclair  had  alfo  Ipent  the  firll  Part  of  his  lafe. 

In  July  1 72 1,  James  Sinclair,  as  well  with  a  view  of  fettling 
feme  Affairs. in  that  Country,  as  of  vifiting  his  Friends  and  Rela- 
tions, from  whom  he  had  been  abfcnt  for  a  confidtrable  Time, 
went  to  Caithnefs,  where  he  refided  chiclly  at  the  Houle  of  David 
Sinclair.  He  remained  there  till  about  the  Beginning  of  the  Year 
1722,  at  wliich  Time  he  propol'ed  to  return  to  Edinlmrg}],  buc 
falling  ill,  he  died  the  22d  February  that  Year,  without  Iiluc. 

Patrick  Sinclair  of  Southdun  had  preileceafed  Ja'/ies  S.nc/air,  but 
David  Sinclair,  Patrick's  Son,  was,  on  Ja/nes'i  Death,  Icrved  Heir 
of  Conquell  to  him. 

This  David  Sinclair  having,  by  Means  of  his  Agents,  got  Pof- 
feflion  of  Lyth's  Papers,  which  remained  in  his  Houie  in  Edin- 
burgh, and  having  alfo  affumed  the  Charadler  of  an  Executor-cre- 
ditor to  Lyth,  as  well  as  that  of  his  Heir  of  Conqueft,  he  did,  on 
thefe  Titles,  in  the  Year  1725,  bring  a  general  Reduclion  of  all 
Deeds  executed  by  Mr.  Sinclair  of  Lyth  in  favour  of  any  of  his 
other  Relations. 

The  only  Realon  of  Rcduclion  founded  on  by  Southdun,  was 
that  of  Death-bed  ;  and  as,  it  feems,  many  of  thefe  Deeds  had 
been  granted  by  Mr.  Sinclair  of  Lyth,  after  he  fell  ill  of  the  Dif- 
eafe  of  which  he  died,  and  within  fixty  Days  of  his  Death,  they 
were,  after  a  Proof  led,  reduced  on  the  Head  of  Deathlx'd. 

But,  among  the  Writs  called  for,  in  this  Aclion  of  Reduclion, 
there  was  a  Bill  for  6000  /.  Scots,  granted  by  James  Siticl<iir  of 
Eylh,  xo  h'\s  BvoKhcr  D.ivid  Sinclair  oi  Brah/Ierdorran,  dated  i8th 
Oclober  i-jii.  Tliis  Bill  was  not  fubjccf  to  the  Challenge  of  Death- 
bed, for  which  Rcalbn,  Southdun  found  it  necellary  to  refort  to 
fome  other  Reafon  of  Rcdu(ftion  ;  accordingly,  he  allciijeil,  that  it 
was  granted  without  Value,  and  that  the  Date  had  becd  alllxcd  to 
it  ex pnjl facio,  bcfides  fome  other  Alterations  that  had  been  made 
on  it,  after  it  was  accepted.  Ot  rhcle  his  Rcalbns  of  Reduction, 
he  did,  in  February  ly-'J,  exhibit  a  (pecial  Cundelcentlencc  in  the 
following  Terms  : 

iw/o,  That  he  offered  to  prove,  by  the  Oarh  of  David  Sinclair 
elder.  Drawer  of  the  laid  Bill,  that  he  never  had  any  Clonununing 
or  Convcrfation  with  the  faid  tkccafal  James  Sinclair,  the  Ac- 
ccjitcr,  on  or  before  the  iStU  (Jclolcr  1721,  concerning  the  faid 
James  liis  granting  a  Bill  I'ur  the  ialcl  iiuni. 

zdo. 


2do  That  the  fald  David  i^^ld  no  Money,  and  gave  no  valuable 
Confiderat,on   to  the  faid  Jam.s,  for.  or  upon,  L  granting  the 

Stio,  That  the  faid  Bill  was  not  figned  by  the  faid  David,  the 
Drawer,  at  or  before  figning  the  Acceptance,  or  at  any  Time  be- 
fore the  Accepter,  James  Sinclair's,  Death. 

4/0,  The  faid  Bill  was  not  delivered  to  the  faid  David  Sinclair 
before  the  Death  of  the  faid  James  Sinclair,  and  that  ZftiTZ 
vid  Sinclair  did  not  fo  much  as  fee  or  know  of  the  faid  Bill  till 
lome  time  after  the  faid  James  Sinclair  his  Death. 
_  Sto  That  when  the  faid  Bill  was  firft  fhown  to  the  faid  David 
It  did  not  then  bear  the  Compellation  now  prefixed  to  it,  of  Dear 
f -other    and  did  not  conclude  with  the  Words,  Tour  Brother  and 

i"«ltf  DeTth  '^'^'  ^°"^'  ^^^'  ^''"  ^'^^"^  i^^nce  James 

6to,  That  the  faid  David  knew  that  the  Bill  was  not  accepted 
by  James  Smclair  x^pon  i8th  O^ober  1721,  and  that  he  has  Rea- 
lon  to  believe,  that  it  was  accepted  of  a  pofterior  Date,  and  that, 
when  the  faid  Bill  was  firft  fhewn  to  the  faid  Davtd,  it  did  no 
bear  the  above  Date  now  prefixed  to  it,  but  did  bear  another  Date, 
or  was  blank  in  the  Date.  ' 

jmo,  That  the  faid  David  Sinclair  kneW  that  the  faid  Bill  was 
written  by  pa^,:d  Sinclair,  his  own  Son,  and  that  the  fald  David, 
the  Son,  did  prefent  the  Bill  to  his  Father,  only  after  the  Death 
ot  James  Sinclair,  the  Accepter,  that  the  Father  might  fign  the 
Draught,  and,  at  the  fame  time,  indorfe  it  blank,  and  return  it 
to  the  bon. 

8vo  That  the  fald  David  Sinclair,  elder,  knew  and  had  been  in- 
formed, that  before  his  figning  the  Draught,  David,  the  Son, 
defired  other  Perfons  to  fign  it,  as  Drawer,  and  then  to  indorfe  it 
and  now  that  the  fa,d  David  Sinclair,  the  Son,  and  other  Perfons 
infovmcd  the  {^d  David  Sinclair,  the  Father,  that  the  Caufe  and 
lurpofe  of  the  DefuncTs  accepting  the  faid  Bill,  was  to  afl^ed  the 
SubjeafdhngtotheHeirofConqueftj  and  craved  that  the  De- 
render  might  depone. 

David  Sinclair  of  Brahjlerdorran  would  have  been  under  no  Diffi- 
culty to  have  deponed  on  this  Condefcendence,  in  ilich  a  Manner 
as  would  have  been  decifive  of  the  Caufe  in  his  Favour,  but  he 
was  advifed  by  his  Council,  that  he  could  not  be  obliged  to  de- 
pone  upon   that,  or  any    other  Condefcendence  which  Soulbdvn 

could 
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ccailJ  exhibit,  as  the  Procefs  at  that  Time  flood.  And,  accoo-d- 
ingly,  it  appears,  from  the  Minutes  of  Debate  in  the  Decreet  of 
Redudion,  as  to  the  other  Deeds,  and  in  a  Reclaiming  Petition 
given  in  by  David  SincLur,  younger  (the  Purluer's  Father)  and 
other  Defenders,  that  they  objected,  that  it  was  not  competent  for 
rhe  Pui  fucr,  Soutbdun,  as  general  Heir  of  Conqueft,  to  infill  in  a 
Reduclion  of  the  Deeds  granted  by  L)tb,  without  iirll  having 
lliovvn  that  there  was  an  liflate,  to  which,  as  Heir  of  Conqueiti 
lie  coultl  facceed,  which  he  had  not  at  that  Time  done,  as  there 
was  no  Law  which  hindered  any  Perfon  to  difpofe  of  his  Move- 
ables, even  gratuitouHy,  at  any  Time  he  pleafed,  and  for  thefe, 
Tind  many  other  Rcafons  there  urged,  which  the  Purfucrs  will  not 
trouble  your  Lordlhips  with  repeating,  the  Council  for  Brahjlcr- 
dorran  declined  taking  a  Day  for  him  to  depone,  as  was  iniilled 
on  by  the  Council  for  Soutbdun ;  and,  upon  advifing  the  Minutes 
of  Debate,  the  Lord  Monzic,  Ordinary,  on  12th  FcbruMv  i?^*;, 
pronounced  the  following  Interlocutor :  "  Suflains  the  Purfuer'3 
"  Title,  and  finds  that  the  Heir  of  Conquefl  had  Right  to  quarrel 
"  any  gratuitous  Deeds  granted  on  Death-bed,  in  i'o  far  aS  thefc 
"  Deeds  might  aflect  the  Subject  falling  to  the  Heirs  of  Conquelt, 
*'  or  to  a  Burden  thereupon,  or  difappoint  the  Heir  of  Conquelt  of 
"  any  Relief  competent  to  him,  for  diiburdening  the  Subiedl  of 
"  his  Succefiion  ;  and  feeing  the  Defender's  Procurator  declined, 
**  when  required,  to  take  a  Day  or  Commifiion  for  the  Defender 
"  to  depone  on  the  Real'ons  of  Reduction  above  rcjicated,  and  the 
"  above  Points  and  Qualifications  referred  to  his  Oath,  lield  tlie 
"  Defender  as  confeHed  thereon,  and  reduced  and  decerned." 

Brid^lcrdon;m,  it  appears,  was  advifed  to  apply  to  the  Court  by 
a  Reclaiming  Petition,  againit  this  Interlocutor,  which  he  accord- 
ingly did.  His  Reclaiming  Petition  was  appointed  to  be  anfwered  ; 
and,  on  the  27th  Fcbiuary  1729,  the  Court  pronounced  an  Inter- 
locutor, wherein,  in  fo  far  as  refpeiftcd  this  Ihll,  they  ''  found, 
"  that  David  SiucLiir,  ivbo  is  Creditor  in /aid  Bill,  ought  to  de- 
"  pone  as  to  the  Verity  of  the  Date  of  the  Bill,  and  as  to  the  true 
"  Cauib  tiiereof,  and  tiie  Time  of  his  figning  the  fame,  and  the 
"  other  Articles  of  the  Condclcendence  particularly  narratetl  ;  or 
"  othcrwilL-  hold  him  as  cunkilcd,  and  remitted  to  the  Ordinary 
'*  on  the  Bills,  in  Time  of  Vacauce,  to  giaut  Commillioii,  if  dc- 
"■  krcd." 

When 


When  this  Interlocutor  came  to  be  confidered,  a  good  deal  of 
DifEcuky  arofe  about  carrying  it  into  Execution.  The  Bill  in 
queftion  had,  in  confequence  of  a  Settlement  of  BrnhJIerdorrans 
Family-affairs,  been  indorfed  by  David  Sinclair,  the  elder,  to  Da- 
njid  Sinclair,  the  younger,  his  Son  ;  this  had  happened  before 
bringing  the  Adtion  of  Reduflion  ;  fo  that  the  Defcription  of  Da- 
vid Sinclair,  who  is  Creditor  in  the  faid  Bill,  applied  exprefly  to 
David  Sinclair,  younger,  and,  under  the  Authority  of  that  Inter- 
locutor, no  other  Perfon  could  depone  ;  at  the  fame  time,  as  it  was 
the  proper  Fads  oi  David  Sinclair,  elder,  that  were  to  be  fworn  to, 
it  was  apprehended,  that  the  Meaning  of  the  Court  was,  that  Da- 
vid Sinclair,  elder,  fliould  depone.  As  the  Interlocutor,  however, 
was  pronounced  on  the  penult  Day  of  a  Seflion,  there  was  no  Time 
for  applying  for  a  Redlificatlon  or  Explanation  of  the  Interlocutor, 
before  the  Rifing  of  the  Seffion  ;  at  the  fame  Time,  the  Queftion 
was  not  without  Doubt,  whether  David  Sinclair,  the  younger,  was 
not  pointed  at  by  the  Interlocutor,  as  the  Perlon  who  ought  to 
depone  ;  for  as  it  was  acknowledged  on  all  hands,  that  he  was 
the  Writer  of  the  Bill,  the  Article  of  the  Condefcendence,  relative 
to  the  Date  of  the  Bill,  feemed  proper  enough  to  be  proved  by  his 
Oath. 

Inftead,  therefore,  of  extradling  an  A(5l  on  this  Interlocutor,  du- 
ring the  Vacation,  in  the  Beginning  of  the  following  Seflion,  a  Peti- 
tion in  the  name  of  David  Sinclair,  younger,  was  given  into  Court, 
praying  an  Explanation  of  the  Interlocutor  in  this  Particular.  This 
Petition  was  appointed  by  the  Court  to  be  anfwered.  Upon  ad- 
vlfing  the  Petition  and  Aniwers,  the  Court,  by  Interlocutor  of 
Date  24th  Jtitie  1729,  "  remitted  to  the  Lord  Ordinary  to  circum- 
"  duce  the  Term  againft  David  Sinclair,  elder,  with  Power  to  pro- 
"  rogate  the  Commiflloa  formerly  granted,  to  20th  July,  and  de- 
"  clared,  that  if  the  faid  David  Sinclair,  elder,  fliould  die  before 
"  deponing,  that  the  Circumduction  Ihould  fland,  and  he  be  held 
"  as  confeffed."' 

In  confequence  of  the  above  Remit,  the  Caufe  being  called  be- 
fore the  Ordinary,  his  Lordihip,  on  the  25th  June  1729,  pro- 
nounced the  following  Interlocutor:  "  Circumduces  the  Term 
"  againfl  David  Sinclair,  elder,  for  not  deponing,  and  holds  him 
"  as  conftflTcd,  and  decerns ;  but  in  caie  he  ihail  yet  incline  to  de- 
"  pone,  renews  the  Commifllon  formerly  granted  to  him  ro 
"  ^  lor  taking  his  Oath,  in  terms  of  the 

B  "  Decreet, 
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*'  Decreet,  and  that  at  the  Day  of  July 

"  next,  to  be  reported  the  20th  Day  of  fald  Month  of  July,  and, 
"  in  icrms  of  the  Lords  Interlocvuor  in  preience,  declares,  that  if 
"  the  i;iid  D.2fid  Sinclair  ihould  die  before  deponing,  that  the  Clr- 
"  cumducflion  {l\ouId  Hand,  and  he  held  as  confeiled. 

About  this  Period  an  Accident  happened,  whicli,  for  fome  Time, 
put|  a  Stop  to  the  Procefs  of  Redvidiou.  Dai'iiJ  Sinclair  of  South- 
dun,  having,  ever  fince  his  Uncle  Lyth's  Death,  had  PofTellioa 
of  the  Ellate  both  real  and  perfonal  which  formerly  belonged  to 
him,  was,  by  this  Addition  to  a  confiderable  Etlate  left  him  by 
bis  Father,  become  exceedingly  opulent,  and  endeavoured,  on  eve- 
ry Occafion,  to  be  a  Le".ding-man  in  that  Part  of  the  Country  ; 
and  having  met  with  Oppofition,  in  fome  of  his  Schemes,  from 
DaiiJ  Sine/air,  younger  of  Brabjterdorran,  the  Purfuer's  Father, 
his  Pride  could  not  bear  to  be  crofled  by  a  Man  whofe  Fortune 
\vab  fo  inconliderablc,  compared  to  what  SouthJun  was  poflcffed  of, 
by  the  Acquifition  of  his  Uncle's  Eflate  ;  and  his  Paihon  carried 
him  lo  f;ir,  that,  without  any  juft  Provocation,  he  violently  at- 
tacked the  Puifucr's  Father,  who,  as  your  Lordiliips  have  been  in- 
formed, was  Creditor  in  the  Bill  under  lleduiflion,  in  virtue  of  an 
Indorfation. 

In  confequence  of  this  Battery  committed  by  SouthJun,  during 
tlie  Dependence  of  the  Aclion,  David  Sinclair  was  advilcd  to  apply 
by  Complaint  to  your  LordOiips,  which  he  accordingly  did,  and 
a  Proof  being  allowed  and  reported,  the  Court,  after  hearing 
('ouncil  for  fevcra!  Days,  on  14th  November  1730,  artbilzied  South- 
dun  upon  this  Footing,  that  it  was  not  fully  proven  he  had  been 
the  Aggrcllbr. 

The  Stop  which  this  Complaint  for  Battery,  pendente  lite,  had 
created  to  the  Proceedings  in  the  Redudlion,  being  removed,  that 
Action  was  again  called  on  the  13th  January  1731,  when  the  Lord 
Ordinary  prorogated  the  Term  for  deponing,  alligned  to  David 
Sinclair,  to  the  15th  /-V/" //.;;)' thereafter  ;  but,  upon  a  Ihort  Reprc- 
fentatlon,  fetting  forth  the  Impoflibility  of  reporting /)^jt/J  Sinclair's 
Oath  in  ib  Ihort  a  Time,  at  that  Seafon  of  the  Year,  confidering  it 
was  to  be  taken  in  a  remote  Corner  of  the  Country,  of  dilTicult  Ac- 
ccls,  by  rcal'on  of  many  Ferries  and  bad  Roads,  to  which  Rcpre- 
icntation  Anfwers  were  made,  by  Interlocutor,  of  Date  24th  Fe- 
bruary 1731,  the  Loid  Ordinary  "  prorogates  thcTime  for  rcport- 
'*  ing  David  Sinclair's  Oath  to  the  ill  June  next,  pifividing  the  Ai5l 

"  for 
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*'  for  his  deponing  be  extraded  before  the  ifl:  April,  otherwire  aT= 
"  lows  Circumdudlion  to  go  out ;  and,  in  all  Events,  tiat  the 
*'  Quality  remain  as  in  the  former  Interlocutor,  in  caff:  of  the 
*'  Death  of  the  faid  David  Smclair  in  the  mean  time." 

In  terms  of  the  above  Interlocutor,  an  A(5t  and  Commiffion 
was  immediately  extraffled  and  fent  to  the  Country,  in  order  for 
D-avid  Sinclair's  deponing,  upon  the  Condcfcendence  formerly^ 
given  in  by  Southdun ;  as  this  A(5t  and  Commiffion  veas  to  be 
executed  in  Caithnefs,  becaufe,  at  that  Time,  David  Sinclair  was 
an  old  infirm  Man,  it  was  neceflary  to  name  fome  Perfons  in  that 
Country  as  Commiffioners,  and  Southdun  having  the  Liberty  of 
naming  his  own  Commiffioners,  appointed  James  Budge  oiToftin- 
gall,  and  James  Campbell,  SherifF-cIerk  of  Caithnefs,  two  of  his 
own  intimate  Friends  and  Companions,  to  be  his  Commiffioners- 
for  taking  David  Sinclair's  Oath  ;  and  it  is  pretty  remarkable, 
that,  in  this  Adl  and  Commiffion,  there  was  not,  as  is  ufual,  any 
Alternative  to,  or  Power  given,  the  Judge  Ordinary,  to  adt,  in 
cafe  the  Commiffioners  fhould  not  attend. 

David  Sinclair  having  extraded  the  Commiffion,  and  got  it 
fent  to  the  Country  long  before  the  Beginning  of  Jpril,  he  re- 
peatedly applied,  both  to  Southdun,  and  to  the  -Commiffioners 
named  by  him,  defiring  that  they  would  concert  among  them- 
lelves,  and  appoint  any  fhort  Day  they  thought  proper  for  taking 
his  Oath.  But,  after  having  feveral  times  made  fucli  Applications,, 
and  finding  that  both  Southdun  and  the  Commiffioners  wanted  tO' 
fliift  fixing  any  particular  Time,  and,  if  poffible,  by  that  Means 
prevent  David  Sinclair's  deponing,  as  he  was  at  thac  Time  an  old. 
infirm  Man,  and  in  a  bad  State  of  Health,  they  imagined,  that, 
ffiould  he  die  before  deponing,  Southdun  would  be  entitled  to  a-- 
vaii  himfelf  of  the  conditional  Circumdncflion  contained  in  the  In- 
terlocutor, holding  David  Sinclair  as  confefTed. 

David  Sinclair,  at  lafl:,  plainly  perceiving  Southdun  s  Intention, 
and  having  received  a  Bruife  by  a  Fall,  an  Accident  v/hich,  to  ai 
Man  in  an  advanced  Period  of  Life,  and  otherways  of  an  infirm. 
Conflitution,  as  he  was,  might  be  attended  with  the  moft  dange- 
rous Confequences,  had  Recourfe  to  what  appeared  to  him  to  be. 
the  properell  Method  for  obliging  Southdun,  and  the  Commiffioners. 
named  by  him,  to  fix  a  peremptory  Day  for  taking  his  Oath.. 
On  the  ij'th  Jpril  1731,  he  g?.ve  xo  Benjamin  DouU,  Notary-pu— 
blick,  a.  Mandate  in  the.  following  Terms  :  "  You'll  go  to  James; 

"■  Budgpj 
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"  Budge  of  ToftingaU,  and  'James  Campbell,  SlierlfF-clerk,  •who  are 
''  the  Coinmiirioiiers  named  by  Southiiuu,  my  Nephew,  for  taking 
''  my  Oath,  on  tlic  Condcfccndencc  given  in  by  him,  ancnt  the 
"  Verity  of  the  (^>ooo  /.  Bill,  accepted  by  my  Brother,  payable  to 
"  me,  and  indorfed  by  ine  to  my  Son,  which  SouthJun  raifed  Re- 
"  duclionof;  and  require  one  or  both  of  them  to  come  here, 
"  without  Delay,  and  this  is  your  Warrant.  Signed  with  my 
"  Hand,  t\t  IVc/h'r,    15th  April  i-j^i,  by  me.    Da.  Sinclair." 

In  confcqucuce  of  the  above  Mandate  or  Order,  Doull,  the  No- 
tary-publick,  went  the  next  Day,  being  the  1  6th  Jprtl,  to  the  two 
Comniillioners,  and  intimated  to  them  the  Act  and  Commiirion, 
and  required  them,  in  proper  Form,  to  appoint  a  Ihort  Day  for 
taking  JJai'iJ  Sine/air's  Oath;  their  Anfwer  was,  They  were  ready 
to  do  fo  when  SouthJun  plcafcd. 

Upon  receiving  this  Anfwer  from  the  Commlllioners,  the  No- 
tary went  next  Day,  the  17  th,  to  5o«//.'^/;/h"s  Houfe,  where,  in  I're- 
fence  of  DaviJ  Sinclair  younger,  (the  Purfucr's  Father)  and  other 
Witnclles,  wlio  Ihail  be  afterwards  mentioned,  he  required  Sculh- 
dun,  under  Form  of  Inllrument,  to  appoint  a  Day  for  taking  Da- 
'vid  Sinclair  cider's  Oath.  But,  to  this  peremptory  Demand  he 
received  trilling  and  Ihifting  Anfwers,  as  appears,  not  only  trom 
the  Protefl;  itfclf,  a  Copy  of  which  is  hereunto  annexed,  but  alfo 
from  the  Anfwers  given  by  S'juthdun  to  David  Sinclair's  Conde- 
Icendence  after  mentioned. 

In  the  Beginning  of  May  1 731,  Daz'id  Sinclair  ddcr,  the  Pur- 
fuer's  Grandfather,  died  without  deponing  on  S-.utbdun's  Ciondc- 
fcendence,  as,  indeed,  he  liad  it  r.ot  in  his  Power,  fiom  the  Cir- 
cunillanccs  tliat  Iiave  been  already  mentionecl. 

Alter  the  Death  of  David  Sinclair  elder,  SjUthdun  allowed  his 
Action  of  Reduction  to  lie  over  leveral  Years;  but,  in  the  1736, 
having  again  wakened  and  inlifted  in  the  i'anie,  a  State  was  pie- 
pared,  and  on  tiie  26th  June  1736,  tlie  Lords  fouutl  D.ath-bed 
proven,  and  reduced,  except  as  to  tlic  Bill  of  6000  /.  in  tlie  Per- 
son of  the  J'urluer's  Father. 

Alter  the  Dale  of  this  Interlocutor  in  i73/>,  reducing  the  other 
Dfcds  called  for  by  Sou/hJun,  except  tl;e  Bill  now  in  queflion, 
SOnfl'dun'b  :  )ocr  thought  proper  to  extradl  the  conilitional  Circuin- 
dutticn,  holding  David  Sinclair  elder  as  conleli'ed,  l)y  Realon  of 
his  no  dq)oi)ing,  which  wa:.  pronounced  in  1729,  and  again  re- 
newed in   the    lubfocjucnt  Interlocutor   in  1731,  allowing  hiin  to 
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depone  betwixt  and  tne  ifl:  'June  then  nest.  This  conditional 
Circumducftion  was  extra6led  by  Southdiin,  without  David  Sinclair, 
the  Purfuer's  Father,  or  his  Doer,  knowing  any  thing  of  South- 
dun's  Intention  To  to  do. 

In  this  Situation,  the  Purfuer's  Father  found  himfelf  under  a 
Neceffity  of  applying  to  the  Covrf,  to  be  reponed  againfl;  the  con- 
ditional Circumduftion  th.at  had  beea  exrratfled  againll  him;  and, 
in  order  to  remove  every  DiiHcuIty  in  Point  of  Form,  at  the  fame 
time  did  raife  and  bring  inco  Court  an  Aftjon  of  Redudion  of 
that  Circumdu(flion,  on  adviiing  a  Pcfition  preferred  by  him  oii 
this  Occafion,  with  Anfwers  for  Southdun.  On  the  ill  December 
1736,  the  Court  pronounced  this  Interlocutor:  "  Adhere  to  the 
"  former  Interlocutor,  finding  i^eath-bed  proven,  as  to  all  Writs 
"  craved  to  be  reduced,  excepc  the  6000/.  Bill,  and  remit  to  the 
"  Lord  Monzie,  Ordinary  in  the  Caufe,  to  hear  Parties  Procurators 
'*  as  to  the  Regularity  of  the  Extract  of  the  CircumducTtion,  with 
"  Power  to  determine  or  report." 

In  confequence  of  this  Remit,  tlie  Caufe  having  been  called  be- 
for'"  ihe  Lord  Ordinary,  Soutbdun\  Council  took  advantage  of  the 
Ablence  of  the  Refpondent's  Council,  and  obtained  an  Interlocu- 
tor, finding  the  Decreet  of  Circumduction  complained  of,  was  re- 
gularly extradled,  difmiffing  the  Complaint,  fo  far  as  it  complain- 
ed of  faid  Excradl,  and  aiToilzying  from  the  Reducflion. 

Againll  this  Decreet  in  Abfence,  the  Purluer's  Father  gave  in  av 
Reprefentation,  which  the  Lord  Ordinary  appointed  to  be  feea 
and  anfwered  ;  and,  in  this  Shape,  did  the  Procefs  lie  over  till 
the  1750. 

The  Purfuer's  Father  was  from  time  to  time  amufed  by  South- 
diin^ and  his  Friends,  with  the  Hopes  of  ending  Matters  ami- 
cably by  a  Submiihon,  a  Method  he  would  have  m^uch  rather 
chofen  to  take,  than  that  of  perfiding  in.  a  Law-fuit,  which  was 
lio  very  eligible  Thing  for  him,  v/hen  he  had  an  Opponent  of  fuch 
opulent  Circumftances  as  Southdun  was,  to  deal  with  ;  it  required, 
therefore,  no  great  Trouble  to  perfuade  him  to  ilifpend  judicial 
Proceedings,  in  the  view  of  thac  amicable  Accommodation  he  was 
made  to  hope  for  ;  but,  at  lad:,  being  wearied  out  with  the  various 
Shifts  oi  Southdun  and  his  Friends,  and  defpairing  of  ending  blat- 
ters amicably,  he  refolved  to  bring  his  depending  Acl:on  to  a  Con- 
clufion.  Southdun,  however,  getting  Notice  of  his  Intcndons,  and 
tiiaC  he  had  actually  given   Orders   for   railing   a  Summons    of 

C  Wakening,, 
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V.'akening,  thonglit  proper  to  prevent  hlin,  by  wakenlnp:  the  Pro- 
cefs  liimfelf,  which  he  hoped  would   give  a   Colour  to  lus  Side  of 
the  Quel\ion. 

In  conCequcncc  of  this  Wakening,  and  a  Remit  from  the  Court, 
the  Caul'e  came  before  the  Lord  IVoodball,  as  Ordinary,  and  Parties, 
on  the  6th  July  ^15^,  appearing  by  their  Council,  SouthJuii's  Pro- 
curator contended,  that  the  Decreet  of  Circumduction  ought  to 
be  found  regularly  extracted,  as  David  Sinclair  elder  had  died 
before  deponing. 

The  Council  for  tlie  Purfuer's  Father  anfwcrcd,  that  it  was  evi- 
dent, 7>),."i';i/ S/;;r/.7/V  intended  to  depone,  becaufe,  in  terms  of  the 
Lords  Interlocutors,  he  had  extracted  an  Acl  for  that  Purpofe,  and 
that  it  was  entirely  owing  to  Sotithduns  Coiulucl,  that  he  liad  not 
deponed,  as  neither  he,  nor  his  Commiflioncrs,  would  appoint  a 
Day  for  tliat  Purpofe,  thouc,h  often  dcfired,  and  even  required 
under  Form  of  Inllrument,  (as  appears  froni  the  Protelt  annexed) 
wiiich  Facls  being  controverted  upon  the  Part  of  Southdun,  the 
Council  for  the  Purfuer's  Father  oflcred  to  undertake  a  Proof  of 
them,  but  before  doing  fo  contended,  that  Southdun  ought  to  be 
ordainetl  to  confeis  or  deny,  by  a  Writing  under  his  Fland,  cer- 
tain Fads,  of  which,  at  that  Time,  the  following  Condcfcendcnce 
was  given  in,  I'iz. 

i/fio,  Where  did  Southdun  refide  upon  the  17th  April  1731  r 

zdo,  Wiiat  Ditlance  is  there  betwixt  the  Place  where  Soulhdun 
then  refided,  and  the  Place  of  Rclidencc  of  Dai'id  Sinclair  elder  of 
Brabflerdorrdn  ? 

2,tio,  Did  you  then  know,  or  was  you  informed,  that  the  laid 
David  Sinclair  dAcr  was  at  that  Time  indifjiolcd'  I'.y  what  iMeans, 
or  from  whom,  had  you  that  Information  : 

4/5,  Docs  it  confilt  with  your  Knowleilgc  wlien  David  Sinclair 
elder  died  ? 

^lo.  Did  you  fee  Beujaviin  Dijull,  Notary-publick,  and  David 
Sinclair  younger,  upjn  the    17th  April  1731  ' 

6/5,  Was  there  an  Inllrument  of  Requifition,  and  Protelt  taken 
ap-ainlt  you  tliat  Day,  in  the  Ilands  of  the  faid  Bcnjaniin  Doull^ 
Notary-pvd)Iick?  At  what  Place,  and  at  what  Time  of  the  Day, 
was  that  Indrumcnt  taken  againll  you' 

7?«o,  Was   the  Avft  and  CommilFion,  wliich  the  Lords  of  Scf- 
fion  had  granted  to   Jama  Ihid^c  of  ToftiiKall,  and   Jai/ies  Caiup- 
Ijcll,  ShcriiF-clcrk  of  Caithmfs,  for  taking  ihc  Oath  of  David  Sin- 
clair 
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clalr  elder,  upon  the  Points  referred  by  you  to  his  Oath,  then  pre- 
Tented  and  intimated  to  you  ? 

^vo,  Was  it  then  notified  to  you,  that  the  forefaid  Acl  and 
Commiflion  had,  the  Day  preceding,  or  fome  other  Day,  then  re- 
cently part,  been  prefented  to  the  aforefaid  Commiflioners,  in  or- 
der to  their  appointing  a  Day  to  take  the  Oath  of  the  faid  Da'uiJ 
Sinclair  elder,  and  was  not  you  alfo  then  told,  that  the  faid  Com- 
miflioners had  agreed  to  attend  any  Day  that  you  would  name  for 
the  above  mentioned  Purpofe  ^ 

9«o,  Was  not  you  thereupon  required  to  appoint  a  Day  for  tak- 
ing David  Sinclair  elder  his  Oath? 

lomo,  Was  it  not  at  the  fame  time  notified  to  you,  that  the  faid 
David  Sinclair  elder  was  then  in  fuch  a  bad  State  of  Health,  that 
his  Life  was  thought  to  be  in  Hazard  ;  and  was  not  you  therefore 
required  to  appoint  the  Day  for  taking  his  Oath,  without  Delay  or 
Lofs  of  Time,  by  Reafbn  and  upon  Account  of  his  Indifpofition, 
and  bad  State  of  Health  ? 

ii?no,  Did  not  you  thereupon  anfwer,  that  you  could  not  then 
condefcend  upon  any  particular  Day  for  that  Purpofe,  but  that 
you  and  the  Commiflioners  would  name  a  particular  Day  in  the 
Month  of  May,  when  you  and  they  would  attend,  and  that  you 
would  give  timeous  Notice  thereof  to  David  Sinclair  elder  and 
younger?  If  you  deny  that  this  was  your  Anfwer,  as  at  firfl: 
made,  or  Words  to  that  Purpofe,  you  are  defired  fpecially  to  fee 
forth  what  other  Anfwer  you  did  make,  and  the  precife  AVords  of 
fuch  Anfwer,  fo  far  as  you  can  recoIle(5l? 

i2mo,  Did  not  David  Sinclair  younger,  thereupon  reprefent  to 
you,  that  David  Sinclair  elder  was  in  fuch  a  bad  State  of  Health, 
that  it  was  believed  he  would  not  live  long?  Did  he  not  there- 
after require  you  to  appoint  Monday  or  Tiiejday  then  next,  for  tak- 
ing David  Sinclair  elder  his  Oath? 

13/20,  Did  not  you  thereupon  repeat  your  former  Anfwer,  or 
Words  to  that  Purpofe,  importing,  that  you  could  not  then  fix 
any  particular  Day,  but  would  attend  with  the  Commiflioners 
upon  fome  lawful  Day  in  the  Month  of  May,  of  which  you  would 
give  previous  Notice  to  the  faid  David  Sinclair  elder  and 
younger  ? 

14/5,  Did  not  David  Sinclair  younger  thereupon  reply,  that 
your  pollponing  the  Examination  mull  be  with  a  View,  that  Da- 
vid Sinclair  elder  might,  in  the  mean   time,  die  before  deponing, 

or 
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or  Words  to  that  Purpofe  ?  and  did  not  he  thereupon  protefl  or 
infifl,  that  as  David  Sinclair  elder  was  ready  anH  willing  to  de- 
pone, upon  the  fcvLial  Points  in  the  Act  and  Coinm.irion,  and 
that  the  Comniilhoncrs  named  in  the  Ac\  and  Corriinilfion  were 
alfo  willing  to  atreud,  and  as  you  then  refuted,  or  poftpoiicu,  to 
appoint  any  Day  tor  tliat  Purpofe,  that  therefore,  in  caic  ihe  faid 
Dii-'id  SiiuLiir  elder  fliouki  happen  to  die  before  dr^poriin^,  he 
ihould  not  be  heKl  as  confclTed  upon  the  Poinrs  mentioned  in  the 
Act,  or  in  your  Condelcendence  ingrollcd   in  the  Atfl? 

1 5/5,  And  in  cafe  you  deny  the  Icvcrnl  Rcquilnions,  AnAvcrs, 
and  Replies  above  mentioned,  you  arc  defired  Ipecially  to  let  forth 
•what  other  Requifitions,  Anfwers,  and  Replies,  were  m<ide  upon 
that  Occafion,  bating  the  very  Words,  fo  far  as  you  can  re- 
coUccl. 

1 6to,  Did  you,  at  any  Time  thereafter,  before  Davul  Sinclair 
elder's  Death,  notify  to  the  faid  Dai'id  Sinclair  elder  and  young- 
er, any  particular  Day,  when  you  would  attend  for  the  above 
mentioned  Purpole,  or  did  you  appoint  any  fiich  Day  with  the 
Commiffioners  named  in  the  A(fl  ? 

To  the  above  Condefcendence  on  the  Part  of  the  Purfuer's  Fa- 
ther, Anfwers  were  given  in  on  the  Part  of  Southdun,  fii^ncd  ly 
one  of  his  Council,  although  the  Lord  Ordinary's  Interlocutor  ex- 
prelly  ordered  the  Condefcendence  to  be  anlwered  by  a  Writing 
under  Southchm'j  oivn  Hand. 

Your  Lordlhips  will  obferve,  that  every  Facl  and  Circumflance 
fct  forth  in  the  Condefcendence  for  the  Purfuer's  Father  was  fuch^ 
that  they  mud  necelfarily  have  confifled  fo  far  with  Southdun's 
proper  Knowledge,  as  to  enable  him  to  have  given  clear  and 
explicit  Anfwers,  either  admitting  or  refiifmg  the  Facts  tliercin 
ilated  ;  yet,  from  the  Anfwers  given  in,  your  Lordflii|is  will  fee 
l)ow  artfully  he  evades  giving  explicit  Anfwers  to  many  Fads, 
•which  it  certainly  was  in  his  Power  to  have  given  peremptory  An- 
fwers to. 

The  Anfwer  to  t\\cfuji  Article  of  the  Condefcendence,  is  as  fol- 
lows :  'Y\vAt  Southdun  refuicd,  ]n  yipnl  1731,  at  his  own  Iloufe  at 
Brab/lcrdorran,  where  he  now  lives. 

To  the  ycVom/,  '\\\:it  Dai'id  Sinclair,  elder,  fomc   rime  in  Br.d" 
Jierdorran,  did,  in  the  Munth  of  April  I  7.^  i,  refide  in  IVc/lcr  Ji'al/in, 
at  the   Dillancc  of  three  Miles,  or  thereabouts,  from  Baljlcrdor- 
ruru. 

To 
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To  the  third.  That  Southdun  did  not  know,  or  hear  from  any 
Perfon,  that  David  Sinclair,  elder,  then  refiding  in  PVe/^er  Wattin, 
was,  in  the  Month  of  April  iTli,  indifpofed,  and  that  he  never 
had  any  Intimation  of  it,  at  that  Time,  from  any  Perfon,  to  the 
bejl  of  his  Memory. 

To  the  fourth,  That  being  obliged,  in  the  End  oi  April  1731,  to 
travel  from  his  own  Houfe  to  Iti'vernefs,  which  is  about  fixty-five 
Miles,  or  thereby,  and  four  Ferries,  to  attend  the  Circuit-court  on 
the  ifl  May,  as  an  Aflizer,  as  he  returned  homeward  from  that 
Court,  he  was,  on  his  Way,  informed  that  David  Sinclair,  elder, 
had  died  about  the  Beginning  of  that  Month,  and  that  this  was 
the  firft  Information  he  had,  either  of  his  Sicknefs  or  Death,  to  the 
bejl  of  his  Remembrance. 

To  the  ffth.  He  remembers,  that  on  fome  Day  in  April  1731, 
but  upon  what  Day  he  cannot  condefcend,  he  faw  Benjamin  Doull 
and  David  Sinclair,  younger. 

To  theftxth.  He  remembers,  that  he  met  with  him  upon  the 
Green  before  his  own  Houfe,  but  neither  remembers  the  Day,  nor 
the  Time  of  the  Day,  nor  does  he  remember,  that  there  was  any  In- 
flrument  taken  againft  him  that  Day,  at  that  Place. 

To  the  feventh,  He  does  remember,  that  they  difcourfed  about 
the  A61  and  Commiflion  mentioned  in  the  Condefcendence,  but  does 
not  remember  that  the  A61  and  Commiflion  was  then  prefented  or 
intimated  to  him. 

To  the  eighth.  He  does  not  remember,  that  it  was  then  notified  to 
him,  that  the  Adl  and  Commiflion  had  been  prefented  to  the  Com- 
miflioners,  in  order  to  their  appointing  a  Day  for  taking  the  Oath 
of  David  Sinclair,  elder,  nor  that  it  was  told  him,  that  the  Com- 
miflioners  had  agreed  to  attend  any  Day  that  he  wovild  name. 

To  the  ninth.  He  does  not  remember,  that  he  was  required  to  ap- 
point a  Day  for  taking  faid  David  Sinclair's  Oath. 

To  the  te7ith,  That  it  was  not  notified  to  him,  at  that  Time, 
that  David  Sinclair  was  then  in  liich  a  bad  State  of  Health,  that 
his  Life  was  thought  to  be  in  Hazard,  nor  does  he  believe  that  he 
was  therefore  required  to  appoint  a  Day  for  taking  his  Oath, 
without  Delay  or  Lofs  of  Time,  by  reafon  and  upon  account  of 
his  Indifpoution  and  bad  Stare  of  Health,  becaufe  he  had  not  then 
any  Account  of  his  Indifpofition  from  any  Perfon. 

To  the  eleventh,  That,  at  this  Di/Iance  of  Time  he  cannot  remem- 
ber what  palled  betwixt  him  and  the  faid  David  Sinclair  and  Bcn- 
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jn»iin  DotilF concern  ng  that  Affair  ;  but  he  believes  it  mip,ht  have 
been  to  this  Parpoic,  That  lie  would  advife  with  the  Coiiirrif- 
fioncrs,  and  appohit  inch  a  Time  as  would  be  ronvenientior  thertv 
to  attend  ;  and  he  wotild  intimate  the  Time  the  Commifllonefs 
\vonld  appoint,  to  the  faid  Dai'id  Sinclair,  younger. 

To  the  tivelfth.  He  does  not  believe  that  D.iviJ  Siticl:nr,  elder, 
was  in  fuch  a  b  id  State  of  Health  that  it  was  believed  that  be 
could  not  live  long,  nor  that  he  required  him  to  appoint  Monday 
or  TueJ'Jay  then  next  for  taking  his  Oath, 

To  the  thirteenth,  He  believes,  that  he  made  no  other  Anfwer, 
but  that  he  would  concert  with  the  Commillioners  a  proper  Time 
for  taking  Davi.I  SincLiir,  elder's  Oath,  which  he  would  intimate 
to  DaviJ  SincLiir,  younger. 

To  the  fourteenth.  He  Joes  not  remember,  that  David  SincLiir, 
younger,  made  any  Complaint  upon  his  Anfwer,  and  he  is  pofi- 
tive,  that  he  did  not  inform,  him,  that  David  Sinclair,  elder,  was 
in  a  bad  State  of  Health. 

To  the  Jiftccnth,  Southdun  believes,  that  what  he  has  above 
anfwered,  will  fet  forth  all  that  palll-d  \ipon  that  Occalion,  be- 
twixt Diivid  Sinclair,  younger,  and  him,  in  Trcfcnce  of  Benjamin 
Doull,  as  far  as  he  con  recollect,  after  fo  long  a  Time. 

To  the  ft\tecnlh.  He  could  not  notify  to  David  Sinclair,  younger, 
:my  Appointment  before  David  Sinclair,  elder's  Death,  as  he  was 
"h'.iccd  to  be  ;:c  Invcnicfs  {o  foon  after  their  tirll  Meeting,  and  that 
David  Sinclair,  elder,  died  before  his  Return,  and  as  he  could  not 
conveniently  meet  with  the  Commillioncrs,  to  appoint  a  Meeting 
to  take  the  Examination  before  he  went  for  Jnverncfs. 

Upon  the  whole,  Southdun  believes,  that,  as  David  Sinclair 
yoimgcr,  knew  t\\:\x.  David  Sinclair,  elder,  couKl  not  emit  any  De- 
jKifuion  in  his  favours,  if  he  diil  certainly  know,  that  D.ivid  Sin- 
clair, elder,  was  in  fuch  a  bad  State  of  Health  at  the  Time,  that 
he  might  die  before  Soulhdnn\  Return  from  /nvcrnc/'s,  where  he 
knew  that  he  was  bound  to  attend,  he  would  have  concealed  the 
State  of  David  Sinclair,  cKler's  Health,  from  Southdun,  ihac  he 
mighr  not  be  examined  before  he  died,  as  it  appeared  by  every 
Step  in  this  Proccfs,  he  was  unwilling  to  have  him  examined  ;  and 
Sjuthdr.n  believes,  that  this  Lnllrument  was^  made  up  att'.r  David 
Sinciiir,  elder's  Death,  to  f;ivour  this  new  Device  ;  an.i  though 
ihc  Notary  was  prevailed  upon  to  fubfcnbe  this  liiflnimcnt,  yet, 
ii  be  had    bcj;u  alive,  he  would  not  have  dcpoiicd  upon  it,  and, 

for 


[    ^s    J 

for  that  Reafon,  the  Procefs  has  been  delayed  till  after  the  Nota-- 
ry's  Death,  as  it  is  well  enough  known  by  whofe  Inilaencc  he 
might  have  fubfcribed  ic. 

Such  are  the  Anfwers  given  in  by  Southdun ;  and  your  Lord- 
Ihips  will  obferve,  he  acknowledges,  thut  Da-uid  Sirciair,  yonnx^^r, 
and  the  Notary-publick,  DoiiU,  cam?  to  him  m  April  1731  ;  that 
he  remembers  they  difcourfed  about  the  Ad  aiu.1  Commilfion  iiifrtloned 
in  the  Condefcendence,  but  does  no:  remember  that  it  was  notified 
to  him,  or  that  he  was  required  to  appoint  a  Day  for  taking  Da~ 
•uid  Sinclair,  elder's  Oath,  yet,  in  his  Anfwers  to  the  eh'venth  and 
thirteenth  Articles,  he  exprefly  fays,  That  his  Anfwer  was,  that  he 
would  concert  with  the  CommifTioners,  and  appoint  a  proper 
Time,  with  them,  for  taking  David  Sinclair,  Elder's  Oatli,  which 
he  would  intimate  to  David  Sinclair,  younger,  which  Anfwer 
plainly  fhows,  that  he  had  been  aflved  to  fix  on  a  particular  Time. 
Thele  Admiflions  are  of  confiderable  Importance,  when  joried  to 
the  Proof  that  has  been  taken,  and  they  carry  the  grearer  Force 
along  with  them,  that  it  is  evident  Southdun  had  no  Inclination 
to  fpeak  out  any  Matter  of  Fadl  that  he  thought  could  be  con- 
cealed in  anfwering  this  Condefcendence. 

As  Parties  differed  fo  widely  in  Point  of  Fa (51,  the  Lord  Woodhall,. 
Ordinary,  on  the  19th  'July  JJS~i,  allowed  both  Parties  a  Proof 
of  their  different  Allegations,  and  granted  Commifiion  for  that 
Purpofe.  In  confequence  of  which  Interlocutor,  a  Proof  was- 
taken  and  reported  to  the  late  Lord  Edgefold,  xyho,  on  the  3d  An— 
gujl  1737,  made  great  Avifandum. 

After  this  Period,  there  were  fome  farther  Propofals  about  de- 
termining Matters  by  a  Submiffion,  but  both  Southdun  and-  the 
Purfuer's  Father  having  died,  and  the  Reprefentatives  of  the  for-r- 
mer  being  Minors,  thefe  Propofils  came  to  nothing,  and  the  Pur- 
fuer  found  himfelf  under  the  Neceffity  of  wakening  and  transfer- 
ring the  A6lion  againfl  the  Reprefentatives  o't  Southduji,  which  was- 
accordingly  done,  and  the  Caufe  remitted  to  the  Lord  Barjarg,  as 
Ordinary,  in  place  of  Lord  Edgefield. 

The  Caufe  being  called  before  Lord  Barjarg,  on  21  ft  July  ^T^7, 
the  Defenders  Council  did  not  appear  to  debate,  upon  which  his 
Lordlhip  made  Avifandum  to  himielf,  with  the  Proof  adduced, 
and,  on  24th  July  1767,  was  pleafed  to  pronounce  the  following 
Interlocutor:  "' Having  confidcred  the  Proof  adduced,  and  Hemic 
"  by  the  Lords,  finds  it  proved,  that  the  Acl  and  CommifTion  was- 

"  duly/ 
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"  tluly  intimated  to  Southdun,  and  alfo  to  the  Comminioners  therc- 
"  ill  n^meil,  and  Rcquifuion  made  to  them  to  have  the  Oath  of 
"  Dilvid  Siiic/air,  taken  before  the  Commiilioners,  within  Ibmc 
"  Ihcrt  Time,  which  was  rcfuf'od  by  Soutbduiif  and  that  Diii/iJ 
"  Sinclair  died  of  the  Indi/politioa  he  then  hiboured  under,  before 
"  the  I  ft  Jjiiu-,  and  that  his  Oath  was  thereby  loft  by  the  Fault  of 
"  Sjiithdun ;  that  the  Decreet  of  Circumdu<5lion  was  therefore  im- 
"  properly  and  wrongoufly  extracled  by  him  ;  and  therefore  finds 
"  the  fame  is  reducible,  and  reduces,  decerns,  and  declares,  in 
"  terms  of  the  Libel." 

Againft  this  Interlocutor  the  Defenders  prcfentcd  two  Rcprefen- 
fations,  one  of  winch  his  Lordihip  rctuled  without,  and  tlie  other 
with,  An(wers,  and  adhered  to  the  Interlocutor  above  recited. 

The  Defender  having  thereafter  reclaimed  to  your  Lordlhips,  in 
confequence  of  that  Reclaiming  Petition,  thofe  Proceedings  liap- 
pened,  which  have  been  already  recited  in  the  Beginning  of  this 
Information,  and  which  therefore  Ihall  not  now  be  repeated. 

I'acls  being  thus  fully  ftated  to  your  Lordlhips,  the  Purfuer  will 
now  proceed  to  conlider  the  Argument  between  the  Parties. 

The  (^eftion  between  them  is  a  very  plain  one,  it  is  no  other 
than  this,  whether  the  Purfuer  iliall  be  reponed  againft  a  Circum- 
duction or  not,  which  Circumduiflion,  he  alledges,  is  irregularly 
extracfled  ?  In  fupport  of  this  Plea  of  Irregularity,  he  fays,  that  a 
Circumduction  is  a  penal  Forfeiture  of  Proof,  on  account  of  the 
Fault  or  NegleJl  of  a  Party,  in  not  uling  it  when  it  was  allowed 
]jim  ;  that  wherever  it  is  Ihewn,  tliat  no  Fault  or  Neglect  is  com- 
mitted, the  penal  Conlecjucnce  ought  not  to  folloijr  ;  and,  accord- 
ingly, that  wherever  either  Accident,  or  the  Fault  of  the  other 
Party,  can  be  a  Hedged,  to  Ihew  that  the  Party  againft  whom  Cir- 
cumduction has  been  obtained,  was  entirely  innocent,  your  I.ord- 
lliips,  in  thcfe  Cafes,  are  in  ufe  to  reponc  Parties  againft  a  Circum- 
duction, and  to  allow  tiiem  ftill  to  be  heard. 

In  the  prcil'iu  Cafe,  Matters  arc  yet  more  favourable  for  the  Pur- 
fuer tl»an  they  are  in  general,  when  Circumdutftions  have  been 
granted  ;  for,  in  the  Piocefs  in  which  this  Ciicumduclion  was  ob- 
tain..tl,  the  onus  probandi  lay  with  the  pre(ent  Defender,  at  le;ift 
with  his  Predec-lFor,  Southdnn  ;  lb  that,  upon  his  failing  to  prove 
particviiar  Factb,  he  mull  have  fuccumbcd  in  his  Proceli. 

'I  he  Mean  of  Proof  he  i:ho(c  to  refort  to,  was' that  of  the  O.uli 
uf  iiii  Opponent,  it  was  therclore  incumbent  on  hiui  to  have  done 
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every  thing  to  forward  his  own  Proof  anH  ,T  •  n.    ^ 
anyAdor  Deed  of  his    itharh  K         '  ^  ,'  '""^^-^^  of  th>'s,  br 
ponent  hath  not  been    ;ken    he  i s  E    '''V'''  ^^^^  °^^  h.s'op^ 
ing,  that   it  is  the  Duty  o?a   Purfu  °  ^^       ^^'"'''  °'^  ^^is  Foot- 
whatever  Mean  of  pjfb?i:otr  ;x"t:"  rrT-  ^r^^- 

declared,  that  when  a  Purfuer  refers  Fads  m  Vn  f  ^^/"^^^  h«'h 
IS  incumbent  on  him  to  furnifli  the  A^L'°  a  Defenders  Oath,  it 
to  depone,  and  if  he  refufes  fb  to  do  life  dJ  f  '^''  ^^^^^^^^^  ^^ 
difmifled  without  deponinjj  the  Pnrr  ^^^^^^er  is  intitled  to  be 
of  his  Oath.  The  CafcTrtctaZt'r  T^  ^l""^  ^^^  ^^^^^^ 
any  thing  by  which  the  Defender  fi A  ^"''  '^'  P"''"^''  ^^o^s 
Poning,  in  terms  of  the  Reference    "^^°^"^^^>'  P'^^'^^'^^d  from  de- 

on    various  Devices   to  ^revenr^'wc'  ^^3^  having  fallen  up- 
n^ined.     But  the  Purfuer  does  L-^H  '-'         '"'  ^"'"^  ^^^- 

ance  is  neither  relevant  in  Law    n^'  '°n7^'  '^''  ^'"^  AUedge- 
Fad.  ^'  '"  ^'"^'  ^°^  well  fupported  in   Point  of 

to  the  laft  Interlocutor  of  the  Courr  .Z  ""l^^-^^^^  Smclmr,  previous, 
ed;  as  thefe were  not  judSbv  the  r^"'^^^- ^ 
ing  him  altogether  ofSlKS^^^^^^^ 

Apology  for  any  fubfequent  Proceed  if  '  °  ^'^'^  "^"  P'°^^  "«^ 
tending  to  deprive  him  of"Lt  Berpfi^^ VV''"  ^''''  °^'  •^«'^^-"^««, 
the  Court  with  an  OppoVtunitv  o?1  ^^"^^  ^^"  ^"'^"'S^^  ^7 

5..M.,  who  had  reported  trhifoaT^rtsl.r^  ')'f'''''' 
have  co-operated  with  him,  in  afford  nJ  h  n  S"  °^  ^  '^°''  ^« 

depone,  and  not  to  have  endeavoured  Ln/-"  ^^^^'^^''''7  to. 
examining  him,  when  it  was  fn  hi  Po.^  fi^'-ft^ng  the  Occafion  of 
tional  Circumdudion,  inTh  Cafe  of  hi  ■"  ''^'  ^f^  "^^  ^  ^«--^i- 
Whatever  Fault  or  Negled  there w"  i^''""^  "'^^^'°"^  clepcning., 
ing  appears  on  the  Par^t  of  S^^d^  ^j:  whatever  tortious  Proceed- 
had  been  indulged  in  ±.  ^^n^^^'^' "^T'l'''^'''  ^-^^- 

^;^.oldoftheCon^erf;SS^-^^^^^^^^^^^ 
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5i«c7^iVs  Death  In  the  1731,  there  Is  any  Delay  that  did   not,  m 
efFccl    nrocecd  from  Southdttn  him  lei  f. 

And  your  Lordihips  nill  obrervc,  that  after  the  17^9.  when  the 
Interlocutor  was  pronounced,  appointing  Davul  Sniclan;  elder, 
either  to  depone  upon  SoutbJuns  Condefcendcnce,  or  holdmg  hmi 
as  confelled,  in  cale  of  his  dying  without  deponing,  SjuthJun  and 
the  Purluer  were  by  no  Means  upon  equal  Terms,  bccaufe,  could 
SoHtbJun  by  any  Cleans  have  prevented  David  Sinclair  from  de- 
ponin'^  without  appearing  to  have  had  any  Hand  in  that  Delay 
himlc't,  he  would  have  had  an  excellent  Plea  for  holdmg  hmi  as 
confeircd  in  terms  of  the  Interlocutor,  in  whicli,  had  he  been  luc- 
ccfsful,  it    would    have   been  dccifive   of  the  Caule  in  Soutbduns. 

On  the  other  hand,  it  was  clearly  the  Purfuer's  Intereft  that 
Dai'id  Sinclair  ftiould  depone,  to  prevent  the  Circumduclion's 
taking  place,  and,  accordingly,  your  Lordihips  fee  him  takmg  eve- 
ry Step  poHlble  to  bring  that  Matter  to  an  Ulue. 
'  hnmediaiely  after  the  Interlocutor  1731  was  pronounced,  the 
Purfuer's  Grandfather,  at  a  large  Expence,  cxtraded  an  Ad  an( 
Commimon,  from  which  it  is  evident,  that  he  fenonlly  mtendcd 
to  depone  upon  the  Facls  referred  to  his  Oath  ;  and  when,  by  re- 
peated Applications,  he  could  not  bring  Southduu,  nor  the  Lom- 
miflloncrs,  to  fix  any  Time,  he  writes  a  formal  Mandate  to  a  No- 
tary-publick,  requiring  him  to  go  and  defire  Soutbdun  and  the 
Commilhoners  to  come  and  examine  him.  In  confequence  of 
which  the  Notary  goes,  and,  under  Form  of  Inilrument,  cxprelly 
renuires  Iha,  the  ConmViflloners,  and  then  Soiilbdmi,  to  come  and 
take  his  Oath,  whic  h  they  declined  to  do.  What,  m  that  Situa- 
tion, could  Dai'id  Smc/air  do?  Your  Lordihips  have  been  iniorm- 
cd  that  the  Commillion  contained  no  Alternative  ior  the  Judge- 
ordinary  to  aa,  as  ufual ;  io  that,  every  Circumftance  confiJercd, 
the  Purlhcr  lubmits  it  to  your  Lordihips,  if  David  Sinclair  did  not 
take  every  Method  he  ^n-liibly  could,  to  force  Soutbdun  to  caufe 
execute  the  Ad  and  CommiOion,  and  that  it  was  entirely  the  Fault 
of  Soutbdun  himfelf,  that  David  Sinclair  elder  was  not  exa- 
mined. ^  ,  ...  .  •  1  /•  I 
In  a  Note  fubjolncd  to  the  End  of  the  Petition,  it  is  obfervcci, 
that  David  Simiair's  Maiul.ue  wa.  direded  to  no  Perfon.  In  the 
lirll  place,  there  was  no  Occalion  h^r  a  Dircaion,  as  it  was  deliver- 
ed bv  Mr.  Sincletir  himfelf  into  the  Notary's  Hand  ;  but  farther, 
^  It 


r  19  1 

It  IS  evident  from  the  Oath  of  Patrick  DouIL  the  Notarv'.  Rrn^T 
that  this  Mandate  was  delivered  to  Doull  anH  rW       ^    r      ^^"''^' 
of  it,   he  took  the   Proteft  in  Pocef     Vofhf 
;;  That  he  found  a.ong  the  Pap'^rT:?the'dece:r:r;^^^^^^^^^ 
which  are  now  m  his  Keeping,  a   Paper  marked  on^  the   Back 
:;'    M^7'"'"''  ^r"^  Sindair.^.,«/?Southdun,  JtholdS^^' 
vid.  M.«^./.    17/^  April   1731  ;  and  inclofed  witW      thb  ^a 
per  was   another  Paper,  fubfcribed  Z}^.;i^  &-«./^/,    dated  i    th 
ApnUn,  Yea-    which  the  Deponent  believes  to   be   he  P.^er 
which  IS  called  the  Mandate,  both  which  Papers   he  produces 
before  the  Cominiffioners,  and  they  are  both  figned  on  ^he  Back 
by  himfelf,  the  Commifhoners  and  Clerk." 

This  Paper,  marked  as  above  defcribed,  is  the  oripinp]  M.r..1o^» 
given  by  old  Z)....W./r  to  Doull  the' N^;.  y^Sid    s^n  P  ^ 
cefs,  and   this   clearly  fhews,  that  it  was   in   coifequence  of  tl?e 
Mandate    that  Doull  the  Notary  took  the  Protefl  aglinft  L'lt 
and  the  Commjil.oners,  and  that  it  was  taken   at'theTim    co. 
ended  for  by  the  Purfuer,  as   your  LordH^ips   will   obfervrthat 

..r  TK-  "1/"°"°^^'"^^'^  ^''^'"^''^'  ^'-'^  Date  I7th^^?; 
1731.  This  exadly  agrees  with  what  the  Purfuer  has  all  aW 
averred,  and  what  he  humbly  hopes  will  evidently  appear  o  you? 
Lordih.ps  to  be  true,  from  the  Proof  adduced.  But  k  exceecHn"' 
y  111  agrees  with  Southdtnis  Allegation,  that  this  Story  of  the  Pro^ 
eft  was  ah  a  Piece  of  Cookery  betwixt  Do.'u^d  sJair  younger 
and  the  Notary  ;  for,  had  that  been  the  Cafe,  the  Notary  furdy 
never  would  have  been  allowed  to  keep  PofTeffion  of  the  origin  ^ 
Mandate,  from  the  173 1  down  to  the  1753,  when  it  was  found 
among  his  Papers,  by  his  Brother,  after  hi's'beceaTe,  rlby  him 
produced  to  the  Commiirioners.  "^ 

r\.^^^  t^""'}"  ^''■'^"'  ^"^'^  "'  '^'^  ^''''  ''  '^''^  End  of  the  Petition 
hat  the  Mandate  is^  wrote  with  different  Ink  from  the  SubfcrJp- 
t.on  the  Purfuer,  from  Infpedion,  fees  not  the  leaft  Reafon  tor 
tlie  Alledgeance,  although  he  does  not  think  it  couhi  be  of  great 
Confequence  to  either  Party,  was  it,  as  the  Petitioners  alledge  for 
nouiing  is  more  common,  than  for  Subfcriptions  to  be  wro'e  n  a 
d.ffe.en  Ink  from  the  Body  of  a  Writing  ;  even  the  Change  of  a 
Jhis  Kind  '"''''''  "'"  '  '"  '^P'''"'^  Diflcrcnce  in  Matters  of 
The  Purfuer  fl.all  now  very  fi.ortly  ftate  to  your  LordH.ips,  that 
Part  of  tae  Proof,  which,  he  apprehends,  puts  it  beyond  a  Doubt, 

that 


r  20  ] 

that  it  was  entirely  owing  to  the  Fault  of  Southdun  and  his  Com- 
Hiillioncrs,  ihut  David  Sinclair  c\ilc\:  was  not  examined  before  he 
died.     And, 

In  the  firjl  place.  He  begs  leave  to  fubmit  to  your  Lordfliips 
Confideration,  the  Protell  taken  by  Doull  the  Notary,  in  conlc- 
quence  of  the  Mandate  above  mentioned,  an  exacl  Copy  of  which 
Protcll  is  hereto  annexed,  and  from  which  your  Lordihips  will  fee, 
that  the  Facls,  as  there  Hated,  precifcly  correfpond  with  what  has 
been  all  along  advanced  upon  the  Part  of  the  Piuluer,  and  clearly 
corroborated  by  the  Proof. 

The  Defenders  have  faid,  that  this  Inflrument  cannot  be  ad- 
mitted as  fullkient  Evidence,  and  that  it  would  appear  to  be  falfe 
in  all  the  material  Circumilanccs,  from  the  I'roof  adduced.  But 
tlie  Purlber  cannot  dilcover  one  fingle  Circumflance  of  the  fmallell 
Confequcnce,  that  is  mentioned  in  the  Protcll,  that  is  in  any  De- 
gree contradicted  by  the  -Proof  now  adduced  ;  but,  on  the  con- 
trary, that  the  Protcll  is  clearly  fuj)ported  by  the  Proof,  in  every 
Circumflance  of  the  leaft  Confe(]ucnce,  and  even  in  a  great  Mea- 
sure corroborated  by  what  Southdun  himfeif  admits  in  h's  An- 
Iwers  to  the  Condefcendence  given  in  for  Dai':J  SiiicLiir,  the  Pur- 
suer's Father. 

Your  Lordiliips  will  obfcrve,  that  Southdun,  in  the  Anfwers  Jie 
gave  to  the  Purfuer's  Condefcendence,  acknowledges,  that  David 
Sinclair  younger  was  at  his  Houle  in  April  1  731,  along  with  Doull 
the  Notary,  and  that  he  remembers  they  difcourlcd  about  the  Ac\ 
and  C^onimillion,  and  that  he,  Southdun,  gave  them  for  Anlwer, 
that  lie  would  concert  with  the  ConnnifTioners  a  proper  Time  for 
talking  David  Sinclair  cider's  Oath,  and  notify  the  lame  to  David 
Siiuluir  younger. 

In  the  Puriuer's  Apprchcnfion,  nothing  can  be  a  ftr^anger  Cor- 
roboration of  the  "Verity  of  the  Protcll,  than  thcfe  very  Admillions 
ol  Southdun's  ;  for  David  Shiclair  younger,  the  Purlvier's  Father, 
:;nd  Southdun,  were  not  at  that  Time  in  fo  great  Friendihip  as  to 
vifit  one  another  ;  and,  indeed,  the  Purfuer  cannot  figure  for 
what  Purpof'e  Doull,  the  Nutary-publick,,  would  have  been  brought 
there,  unlefs  it  had  been  fo  take  the  Protelt  now  produced  ;  and 
yet,  that  lie  was  at  Southdun'n  lloufe  in  April  (731,  along  with 
David  Sinclair  young'-T,  and  that  they  difcourlrd  together  about 
tiliiAifl-and  Commiliion,  is  admitted  by  Southdun  himfeif. 

Buc. 


Bi:\t  what  puts  the  Authenticity  of  the  Protefl  beyond  all  Doubi, 
is  the  Proof;  "James  Budge  of  Toftingall,  one  of  the  CommifTioners 
named  in  the  Adl  by  Southdun,  depones,  "  That  upon  a  certain 
*'  Day,  but  in  what  Month,  or  in  what  Year,  the  Deponent  does 
*'  not  remember,  the  Purfuer  (z.  e.  the  Memorialift's  Father)  and 
*'  Benjafnin  Doull,  Notary-publick,  came  to  his  Houfe  at  Gerib 
•'  and  intimated  to  him  an  A^  and  CommiJJion,  for  taking  the  Pur- 
•'  flier'' s  Father  s  Oath,  as  far  as  he  can  remember.  Depones, 
*'  that  he  does  not  remember  that  Benjamin  Doidl,  the  Notary,  re- 
"  quired  a  flaorc  Day  for  examining  the  Purfuer's  Father,  becanfe 
"  he  was  fick,  but  remembers  that  he  agreed  to  accept  of  the 
•'  CommiiTion,  And  depones,  that  at  that  Time  he  heard,  that 
•'  the  Purfuer's  Father  had  broke  his  Arm,  but  did  not  hear  of 
''  any  other  Ailment  about  him.  Depones,  that  he  docs  not  re- 
•'  member  that  he  told  the  Notary,  that  he  was  ready  to  examine 
*'  him,  when  Southdun,  the  Defender,  called  him  ;  but  knows 
*'  that  he  was  willing  to  accept  the  Commillion,  and  examine  in 
"  terms  of  the  Adl.  And  depones,  that  the  Purfuer  and  the  No- 
"  tary  told  the  Deponent,  that  they  had  come  from  Mr.  CampbellV, 
"  and  thiiiks  they  told  him  that  they  had  intimated  the  Commiffion  to 
"  Mr.  Campbell." 

It  is  true,  that  Mr.  Campbell's  Oath  refolves  into  a  mere  non  memi- 
ni ;  for  he  fays,  that  he  remembers  nothing  at  all  about  the  Adl  anl 
CommiiTion,  although  your  Lordfhips  fee,  that  Mr.  Budge  ex^reiXy 
fwears,  that  the  Notary  told  him  he  had  come  from  Mr.  Campbell's 
to  his  Houfe.  Now,  a  non  memini  is  a  very  different  Thing  from 
a  mere  negative  Evidence,  and,  inftead  of  creating  any  Prefump- 
tion  againil  the  Fa(5l  offered  to  be  proved,  v/hen  any  other  Evi- 
dence appears  in  fupport  of  thofe  Fads,' thofe  Witneffes  who  con- 
fefs  a  Failure  of  their  Memory,  are  to  be  prefumed  to  be  concur- 
ring Witneffes,  in  cafe  their  Memory  had  ferved  them. 

John  Sutherland,  one  of  the  Inftrumentary-witneffes,  who  was, 
at  the  Tinie  of  taking  the  Inftrument,  Grouncl-ofKcer  to  Southdun, 
and  has  refided  everlince  upon  his  Plftate,  and  cannot  therefore  be 
ful'pedted  of  any  improper  Bias  in  favour  of  the  Purfuer,  depones, 
"  That  having  feen  an  Inftrument  taken  in  the  Hands  oi  Benja- 
*'  7nin  Doull,  Notary-publick,  to  which  he  is  a  lub/cribing  Wit- 
*'  nefs,  which  Inftrument  is  marked  on  the  Back  by  the  Comniif- 
"  fioner.  Deponent,  and  Clerk,  and  having  heard  the  Inftrument 
"  read,  dcijones,    he   fubfcribed   that   Inftrument."     He,  incle?d, 
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afterwards  Hiys,  that  he  did  not  hear  what  palFeJ  at  the  Time  of 
taking  this  InQrument,  being  at  a  little  Diflance.  And,  upon  his 
after  Examination,  he  depofes,  "  That  he  law  the  prefent  Purfuer's 
"  Father,  SoiilhJun,  and  the  Notary-publick,  about  a  Place  called 
"  the  (JlJ  CirJtn,  below  SoutbJun's  Houfe."  This  exadly  agrees 
with  the  Inlirument  ot  Protefl;  itfclf,  which,  cxprefly  bears,  that  it 
was  taken  *'  on  a  Ley-field,  a  little  below  SoutbJu'i's  Houfe." 

Thonios  Branner  depones,  "  That,  about  twenty-two  Years  ago, 
"  the  Deponent  was  feat  by  Btnjamin  Dotill,  then  his  Nlalter,  to 
"  the  Puri'uer's  Houfe,  for  him  to  meet  him  upon  a  Ley-field,  below 
"  SoulhJun'b  Houie  in  Brabf/jr  ;  and  depones,  That  he  faw  South- 
"  dun  and  his  Maimer  walk  down  to  that  Ley-ficld,  and  faw  the 
"  Purfuer  meet  them  there  ;  and  depones,  That  he  faw  the  Pur- 
"  iucr  have  a  Paper  in  his  Hand,  about  the  Bignefs  of  the  prefent 
"  AlI  and  Commillion,  now  ihown  to  him  ;  and  depones,  Thar, 
"  to  the  bell  of  his  Remembrance,  it  was  about  taking  the  Pur- 
"  fucr's  Father's  Oath,  who  was  lying,  at  that  Time,  bad  upon 
"  his  Death-bed  ;  and  depones.  That  he  faw  the  Purfuer  take  In- 
"  flruments  in  his  Mailer's  Hands,  and  require  J'-hn  Sutherland, 
"  who  was  then  Southdun's  Olhccr,  and  another  Suthi'rLmd,  whom 
"  he  does  not  know,  and  another  Man  whom  he  does  not  know, 
*'  Witnellbs  at  the  t;iking  of  the  Inllrument  ;  that  he  was  required 
"  as  a  Witnelb  himlelf,  but  could  not  fublcribe  the  Inlirument, 
"  as  he  could  nut  write  ;  and  depones,  That,  in  that  Year,  he 
"  went  with  the  Purfuer,  and  his  Mailer,  to  the  Houfe  of  Mr. 
"  CawpbfU  of  Tburfo,  and  of  Tofting^ilFi,  at  CcTth,  and  he  law  that 
"  Paper  which  his  Mailer  prelentcd  to  Southdiin,  in  his  Mailer's 
"  Hands,  and  lie  believes  that  their  Bufinefs  was,  lo  intimate  that 
"  Paper  to  Mr.  CampbcH  and  Toft:ngall,  but  as  he  had  not  Accefs 
*'  to  go  up  Stairs  in  the  Gentlemens  Houfes,  he  did  not  fee  that 
"  Paper  intimatetl  to  them,  but  he  heard  that  it  was  intimated  to 
"  them." 

This  Witncfs  exprcfly  fays,  Tiiat  he  heard  his  ^hlller,  the  No- 
tary, require  the  former  Witncfs,  SulbetlanJ,  to  be  an  Inflrumcn- 
tary-witnefs  ;  SuthcrLnJ  hinifclf  exprelly  fwears,  '1  hat  he  adlually 
did  fign  the  luilrumenr  now  in  Protefs,  but  lays,  he  was  not  rc- 
ijuircd  to  do  fo.  Which  of  tiiele  Witneffes  dcferve  molt  Credit,  as 
to  this  Circumflance,  the  Purliier  will  leave  with  your  Lordlhips, 
with  this  Ilntjle  Obfervationi  that  Brcmner  is  pcrfeclly  unconnected 
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with  either  Party,  and  that  Sutherland  has  been  a  kind  of  menial 
Servant  to  Soiithdun  fince  the  Year  1 7 1 9. 

The  Defenders  have  faid,  that  Bremner,  in  his  Oath,  makes  the 
Notary  firfl:  go  to  Soiithdiin,  and  afterwards  to  the  Commiffioners, 
although  the  Protefl  appears  to  be  taken  againfl:  the  Commiirioners 
on  the  1 6th,  and  againft  Southdun  on  the  17th.  The  Purfuer  muft 
acknowledge,  that,  after  confidering  Bremner^  Depolition,  he  can- 
not find  a  fingle  Circumftance  in  it  which  can  intitle  the  Defenders 
to  put  the  Conftrudion  on  it  they  do ;  for  in  no  Part  of  that  Oath 
is  it  faid,  that  the  Notary  went  to  Southdun,  prior  to  his  going  to 
the  Commiflioners  ;  but  as  the  Depofition  itfelf  is  inferted  above, 
the  Purfuer  will  leave  it  with  your  Lordfhips. 

The  Proof  now  under  your  Lordfhips  Confideration  was  taken 
in  1753.  Bremtier  depones.  That  the  feveral  Facts  mentioned  in 
his  Depofition  happened  about  twenty-two  Years  before  the  Time 
of  his  emitting  the  fame,  which  brings  it  exadly  down  to  1731,. 
the  Time  that  the  Proteft  was  atlually  taken,  and  in  this  he  is  cor- 
roborate by  Mr.  Budge  oiToft'mgall,  who  exprefly  depones,  That 
Doull,  the  Notary,  came  to  his  Houfe  at  Gerth,  and  intimated  an 
A(5i  and  Commiflion  for  taking  old  David  Sinclair's  Oath  ;  but 
cannot  particularly  condefcend  upon  the  Period  that  this  happen- 
ed, although  it  muft  unqueftionably  have  been  in  Jpril  1731,  be- 
caufe  there  was  no  Adl  and  Commiffion  extracfled  for  David  Sin- 
clair &  deponing,  till  March  1731,  and  Danjid  Sinclair  died  the  firft 
Week  oi  May  immediately  thereafter  ;  fo  that  it  could  have  been  at 
no  other  Period,  that  this  A(5t  and  Commiffion  was  intimated  to 
Toftingall  but  in  April  I  73 1,  when  the  Proteft  was  taken. 

All  the  WitnelTes  adduced  exprefly  depone,  that  David  Sinclair, 
elder,  had,  in  March  1731,  got  a  fevere  Hurt  in  his  Arm,  which 
confined  him  to  his  Houfe  from  that  Period  till  his  Death,  and 
yet,  in  the  Anfwers  given  in  by  Southdun  to  the  Condelcendence, 
he  has  faid,  that  he  never  heard  of  his  being  bad,  although  he  on- 
ly lived  at  the  Diftance  of  three  Miles  from  him.  This  appears 
not  a  little  extraordinary,  as  in  that  Part  of  the  Country,  People 
of  three  Miles  Diftaace  look  upon  themfelves  as  next-door  Neigh- 
bours. 

There  is  one  Circumftance  acknowledged  by  Southdun  himfelf, 
which,  in  the  Purfuer's  humble  Apprehenfion,  muft  clearly  Ihew, 
that  Southdun  was  not  fo  anxious  to  have  old  David  Sinclair  s  Oath 
taksn,  as  he  now  endeavours  to  perfuade  your  Lordiliips  he  was. 
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Your  Lordfhips  have  feen,  all  along,  that  Soulhdun  himfelf  con- 
fidcred  David  Sinclair,  elder,  to  be  in  a  valetudinary  State  of 
Health;  from  the  very  Commencement  of  his  Procels  in  I'-j", 
you  J'ec  him  admit,  in  his  Anfvvers  to  David  Sinclair's  Condclccn- 
dence,  that,  in  Jpril  1731,  he  convcrled  with  David  Sinclair, 
younger,  and  the  Notary-publick,  about  appointing  a  Time  for 
examining  old  Mr.  Sniclair,  which,  however,  he  thought  proper  to 
fhift  and  put  off",  when,  at  the  lame  time,  he  tells  your  Lordlhips, 
that,  in  a  few  Days  thereafter,  he  was  to  undertake  a  long  and  te- 
dious Journey  to  /r.verttfji,  crols  feveral  Ferries,  o'f.  from  which 
I'lace  the  Time  of  his  Return  was  uncertain.  Now,  is  it  poiliblc 
for  your  Lordfliips  to  believe,  that  had  Soulbdun  been  anxious  to 
liave  David  Sinclair  examined,  he  would  ;have  undertaken  fuch  a 
Journey,  before  he  had  taken  his  Oath,  in  terms  of  the  Acl  and 
Commillion.  This  couKl  have  been  attended  with  no  Inconveni- 
ency  to  him,  had  he  really  intended  that  he  ever  fliould  be  exa- 
mined, for  he  refidcd  within  three  Miles  of  David  Sincl.iir's  Houle, 
the  Commillioners  were  at  hand,  and  it  could  not  have  taken  up 
the  Space  of  an  Hour  to  finifh  all  the  Jiufincls  that  was  wanted. 

Indeed,  the  Excule  iclclf  is  but  a  very  lame  one;  the  Journey, 
it  is  laid,  Soiitbdun  was  obliged  to  take  to  Invcrncjs,  was  in  con- 
fecjuence  of  his  being  cited  to  attend  the  Circuit-court  as  a  Jury- 
man ;  the  Confcquence  of  his  Non-attendance,  every  body  knows, 
could  have  been  nothing  elle  but  a  fmall  line  of  100  Meiks,  the 
greatcrt  Part  of  which  would  be  expended  on  his  Journey  ;  ^o  that, 
had  he  been  very  anxious  to  have  taken  Ihabjlerdorrati's  Oath,  he 
might  have  ftaid  at  home  nnd  done  it  at  a  very  trilling  and  incon- 
fulerable  Kxpence. 

This  Conduct  of  Soulbdun  s  does  by  no  means  agree  with  what 
is  plcailcd  on  the  Part  of  the  Defcnilers,  but  it  correlponds  exaclly 
with  what  is  iniilled  on  upon  the  Part  of  the  Relpiindcnt,  viz. 
that  Soutbdun  wilhed  for  nothing  lb  much  as  that  David  Sinclair 
iliould  ilie  without  being  examined,  and  accordingly  your  Loni- 
Ihips  ice  the  old  Man  tlies  in  the  Beginning  of  May,  before  South- 
duns  Return  from   Inveruij'i. 

The  Defenders  have  laid,  that  David  Sinclair  took  the  Advan- 
tage of  Soutbdun  s  Ablencc,  to  elicit  the  ieveral  Deeds  from  Lyth 
tliat  were  called  for  in  the  Reduction  ;  but  this  is  a  Mifrcprelcn- 
tation  in  Point  of  I'atft,  for  Soutbdun  was  in  Caithncjs  with  his 
Uncle  /.;//-',  at  the  lime    of  his    Death,  which  was  expielly    ac- 
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knowledged  and  infifted  upon  by  Southdun  himfelf,  in  his  Adion 
of  Redudion,  as  appears  from  the  Decree. 

It  hath  been  pretended  on  the  Part  of  the  Defenders,  that  no  Ac- 
count can  be  given  how  David  Sinclair  came  to  be  poffeHed  of  fo 
large  a  Sum  as  that  contained  in  the  Bill,  or  what  Occafion  Lyth. 
could  have  to  borrow  it.  But  although  the  Purfuer  does  not  think 
he  is  under  any  Obligation  to  account  for  this  Matter,  or  to  give 
a  Detail  of  all  the  Particulars  of  any  Tranfadlion  between  Lyth 
and  his  Predeceffor,  at  this  Diftance  of  Time,  yet,  in  Faift,  he  ap- 
prehends he  hath  given  a  very  fatisfadory  Account  of  this  Matter, 
and  it  is  this: 

In  Autumn  1721,  when  Lyth  came  to  Caithnefs,  he  found  that 
his  Brother  David  Sinclair,  elder,  the  Drawer  of  the  Bill  in  difpute, 
and  Grandfather  to  the  Purfuer,  had  a  Claim  for  a  larger  Sum 
than  that  contained  in  the  prefent  Bill,  againft  one  George  Sinclair^ 
then  living  in  Lybjier,  who  was  a  Friend  and  Intimate  of  Lyth's  ; 
Lyih  wanted  to  relieve  his  Friend,  George  Sinclair,  of  the  Debt, 
and,  at  fame  time,  indemnify  his  Brother  David  Sinclair  for  his 
Claim  vipon  George,  and,  in  order  to  do  fo,  he  gave  David  the  Bill 
now  in  queftion,  who  thereupon  delivered  up  the  Vouchers  of  his 
Claim  againfl:  George  into  Lyth's  Hand,  who  afterwards  gave  them 
up  to  George  Sinclair  himfelf ;  but,  on  doing  fo,  he  made  George 
come  under  a  Back-bond  to  him,  which  Back- bond  the  Purfuer  be- 
lieves to  be  in  the  Hands  of  fome  of  the  Defenders  at  this  Day. 

Upon  the  whole,  the  Purfuer  hopes,  that  after  your  Lordfliips 
have  confidered  the  Inftrument  of  Proteft  hereto  annexed,  the  Proof 
led  in  fupport  of  the  Facls  dated  in  that  Inftrument,  and  whole 
Circumflances  of  the  Cafe,  there  will  not  a  Doubt  remain  that 
Southdun,  and  the  Commillioners,  were  exprefly  required  to  take 
David  Sinclair,  elder's  Oath,  and  that  the  not  doing  fo  was  entire- 
ly owing  to  Southdun  ;  and  when  your  Lordfliips  fee  how  willing 
the  old  Man  was  to  depone,  whofe  Charadler,  even  by  Southdun, 
is  admitted  to  be  unexceptionable,  you  can  as  little  doubt,  that  his 
Oath  would  have  been  decifive  in  the  Purfuer's  favours;  and  as 
Southdun,  exclufive  of  his  Family-eftate,  fell  into  the  confiderable 
Fortune  belonging  to  Lyth,  and  as  neither  the  Purfuer,  his  Father, 
nor  Grandfather,  ever  had  a  Farthing  Value  from  Lyth's  F.fFedls, 
although  your  Lordfliips  fee  Lyth  living  in  the  greateft  Intimacy 
•with  his  Brother  David  Sinclair,  the  Purfuer  humbly  hopes  your 
Lordfhips    will  have  i;io  Difficulty  in  adhering  to  the  Lord  Ordi- 
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iKirv'a  Interlocutor,  reducing  the  Decreet  of  Circnmducil^ion,  fo  iin- 
propcrly  and  wrongoully  extradlcd,  and  finding  the  Defenders,  as 
reprefenting  their  lather,  and  Grandfather,  South.lun,  who  was  ftr- 
vcd  Heir  to,  and  intromitted  with,  the  whole  Kffctfts  belonging  to 
'James  Sinclair  ot' Lyth,  liable  to  the  Purluer,  m  Payment  of  the 
Sum  contained  in  the  Bill,  with  Annualrent  and  Lxpences. 

ii  refpeB  ivhereof^  &c. 

ANDREW    CROSBIE. 

COPY     of    the    Protefl  referred    to    in    the    fore- 
going  Information. 

At  Brabfterdorren,  the  i-jth  Day  of  April    1731,  and  of  his  jUa» 
jcjfys   Reign  the  ^tb  Tear. 

WHICH  Day,  betwixt  the  Hours  of  Nine  and  Ten  before 
Noon,  or  thereby,  I  Benjamin  Doull,  Notary-publick  fob- 
fcribing,  pall,  at  the  Dcfire  of  David  Sinclair,  elder,  lately  in  Brab- 
llerdorren,  now  in  IVcJler  Ifattin,  to  the  perfonal  Prefencc  of  I)n- 
I'id  Sinclair  oi  Southdun,  and  there  exhibited  and  prcfented  an  A(5l 
and  Commiilion,  dated  the  thirteenth  January  lail,  in  the  Procels 
and  Action  of  Reduction,  Improbation,  and  Declarator,  depend- 
ing b:fore  the  Lords  of  Council  and  Sellion,  at  the  Inilancc  of  the 
faid  David  Sinclair  of  Soutbdun,  and  of  his  Majelly's  Advocate 
for  the  Interelt  of  the  Crown,  againft  the  liiid  David  Sinclair^  Da- 
iiiA  Sinclair  in  li'l.n'lijer,  his  Son,  and  fcvcral  other  Defenders,  ob- 
tained by  the  laid  David  Sinclair,  elder,  whereby  the  laid  Lords 
give  and  grant  full  I'ower,  Warrant,  and  Comniiflion,  to  James 
Biidire  oi  'ruftmi^all,  :i\\i\  Jiivtcs  Campbell,  SherilF-clerk  of  Gi/V/jwr/}, 
or  cither  of  them,  with  Power  to  chufe  a  Clerk,  for  whom  they 
iliall  be  anlwerable,  for  taking  and  receiving  the  liiid  David  Sinclair^ 
elder,  his  Oath,  upon  the  Points  referred  to  by  Soutbdun,  and  con- 
tiined  m  a  particular  Condcfcendcncc  given  in  by  him,  ingrolled 
in  the  faid  Ac^  and  Commiilion  ;  and  that,  at  the  faid  David  Sin- 
clair, elder,  liis  Houle  of  Wrjler  J'Vattiii,  any  lawful  Day  of  the 
Monrlit,  of  y//)^// current,  or  iU<;v  next,  to  be  reported  againlt  the 
iij  tl  of  y^w- •tll'j  next  i  which  Ad  was,  ou  the  lixiecnth  inllanr, 
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alfo  prefented  by  me  to  the  fa  id  'James  Budge  and  James  CampBell,- 
Commiflioners,  that  they  might  accept  thereof,  and  name  a  Day 
for  examining  the  fame  ;  and  they  both  did  accept  of  the  faid  Com- 
miffion,  and  told  they  would  attend  any  Day  for  examining  there-- 
of,  that  Southdun,  the  Purfuer,  would  name  ;  and  therefore,  I,  ac 
the  Defire  of  the  faid  David  Sinclair,  elder,  required  the  faid  Da- 
vid Sinclair  oi  Southdun  to  appoint  a  Day  for  taking  his  Oath,  and  = 
that  without  Delay,  beeaufe  he  was  then  valetudinary,  and   in  a- 
bad  State  of  Health.    To  which  the  faid  David  Sinclair  oi Southdun  ■ 
made  Anfwer,  that  the  Ad  could  be  examined,  and  David  Sinclair  s^ 
Oath  taken  upon  any  lawful  Day  oi  April  current,  or  May  next  ;. 
that  he  could  not  then  inftantly  condelcend  upon  any  particular- 
Day  for  that  Purpofe,  but  that  he  and   the  CommiiTioners  would- 
attend  upon  feme  lawful  Day  in  May,  whereof  he  would  acquaint- 
the  faid    David   Sinclair,  elder  and   younger,  fome  Time  before  ; . 
whereupon  compeared  the  faid  David  Sinclair,  younger,  and  repre- 
fbnted,  that,  by  the  Aft,  it  is  declared,  if  the  faid  David  Sinclair, 
elder,  fhall  die  before  depomng,  that  the  Circumdudion,  formerly 
pronounced  in  the    laid  Procefs,  fliall   (land,  and  that   he  ihall  be., 
held  as  confeffed  upon  the  Articles  in  the  Condefcendence  referred 
to  his  Oath  ;   that  the  faid   David  Sinclair,  elder,   being  in  a    bad  ■ 
State  of  Health,  fo  that  it  is  believed  by  all  that   fee  him  he  can- 
not live  long,  the  faid  David  Sinclair,  younger,  craved  that  South-  - 
dun  might  name  Monday  or  Tuejday  next,  being  the  lyth  and  20th  = 
current,  for   taking  of  his    Father's  Oath,  in    terras  ot  the  At5l  ;  • 
that  he,  the  faid    David  Sinclair,  younger,  might  not   be  cut  out 
from  any  Benefit  which   he  might  have  reaped   from  what  ihould  ■ 
be  proven  thereby,  left   he  might  happen  to  die  before  deponing.  - 
To  which  Southdun  anfwered,  that  he  adhered  to  what  he  former-  - 
ly  faid,  that  he  would   attend  with  the  above  mentioned  Commif- 
fioners  in  May,  for  taking  the  Oath   of  faid  David  Siiudair,  elder, 
whereof  he  would  previoufly  acquaint  him  and  the  /aid  David  Sin- 
clair, younger;   whereto  the  faid  David  Sinclair  replied,  th  At  South- 
duns  poftponing   the  Examination  of  his   Father,  mufl  be  with  a 
view  that  he  may  die  before  deponing,  and  that  therefore  he  may 
be  held  as  confefied,  as  mentioned  in  the  Ad,  to  fruilrate  the  faid 
David  Sinclair,  younger,  of  any   Benefit  he  might    exped  there- 
by ;  and  therefore  he,  the  faid  David  Sinclair,  protefted,  in  regard 
ihe  faid  David  Sinclair,  elder,  is  ready  to  depone  uuon  the  Articles 

of-. 


^mcla.r,McT,  '»  f""8"°":'J  ijie  before  Jeponing.  he  may 

Da^vd  imclmr,  f^2&AolAThn\c\cs  of  the  Condefcendence, 
not  be  1"='^'  «  ^o^'f;^  7„  ';;,j„aic=  of  the  faid  Da.,J  S,„cla,r. 
ror«er?e1ns  h  h«  UeaVn  ti  think,  that  &„,/....'«»  roapones 
Se  e«"ut„R  of  the  Aft,  ^ith  no  other  View,  but  that  Dav^JSm- 
,/m  elder  may  die  before  deponing;  and,  upot,  the  Premiffcs, 
;    laid  y  L  "/Lw.,V,  younger,  alkcd  and  took  In'*"""---""  '» 

^  n^  t'rbS;:7he^  H-e  oir  Ti^iL^s^  w:.;Tf 

5ri-eitfr;^;si^^££s:"^^ 

called  and  required  to  the  Premiffes. 


[Lord  Barjarg  Reporter.] 
APRIL     25,     1759. 

INFORMATION 

FOR    THE 

Heirs  and  Reprefentatives  of  the  deceaf- 
ed  David  Sinclair  of  SonthdiLu^  De- 
fenders ; 

AGAINST 

Alexander  Sinclair   Portioner    of   Brahjierdorran, 
Purfuer. 


ALEXANDER  Sinclair,  Portioner  of  Brahflerdorran, 
infifts  in  a  Procefs  of  Reduction  of  a  Decreet  of 
Redudion,  Iniprobation,  and  Declarator,  obtained 
by  the  deceafed  David  Sinclair  of  Southdun  againfl:  David 
Sinclair  elder,  and  David  Sinclair  younger  of  Brabjlerdorran, 
the  Purluer's  Grandfather  and  Father,  as  far  back  as  the  Year 
1729;  whereby,  upon  the  i^\d  David  Sinclair,  the  Grandfa- 
ther's being  held  as  confeft,  upon  certain  Fa6ls  referred  to 
his  Oath,  refpecfling  a  Bill  of  no  lefs  than  6000  /.  Scots,  faid 
to  be  dated,  i8th  Ocioher  lyzi,  drawn  by  the  faid  David  Sin- 
clair e\der  upon,  and  accepted  by  James  Sinclair  of  Ljth,  one  of 
^the  Clerks  of  the  Bills,  Decreet  of  Redu(5lion  was  pronounced 
and  extracted  in  1736:  And,  after  various  Proceedings,  un- 

A-  neceffary' 
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neceffary  to  be  ftated,  the  Lord  Divjarg  Ordinary,  having 
taken  the  Caufc  to  Report,  this  Information  is  humbly  c^ik-r- 
ed  on  the  Part  of  the  Defenders.  And,  if  they  are  not  great- 
ly deceived,  it  will  appear  to  your  Lonliliips,  upon  a  fair 
Siatc  of  the  Ca(l%  that  fiippofing  the  Quellion  refpecting  the 
Validity  of  faid  Bill,  were  ftill  entire,  the  Exceptions  which 
lie  againft  it,  are  fo  ftrong,  it  coukl  not  poffibly  be  fuflained 
as  the  Ground  of  Action  againfl  the  Defenders,  who,  as  in 
Right  of  Soulhdun,  are  now  the  Reprcfentatives  of  James 
Sincltur  of  Lytb,  the  fuppofed  Granter  of  faid  Bill.  But  as 
the  Bill  Hands  reduced  by  a  Decreet  of  this  Court,  ;.s  far  back 
as  the  1729,  the  primary  Point  for  your  Lordlliips  Confidcr- 
ation  is,  liow  far  that  Decreet  can  now  be  laid  cncn,  upon  the 
Exception  that  is  taken  thereto,  rcfpeding  the  Way  and 
Manner  in  which  the  atorcfiid  David  Sinclair  the  elder,  was 
concluded,  by  his  being  hckl  as  confell,  upon  the  EacHs  refer- 
red to  hib  Oath,  and  his  Eailzic  or  Negleifl  to  depone  thcre- 
anent. 

The  Eacfls  ncccfTary  for  undcrftanding  this  Ciufe,  are  as 
follow : 

James  Sinclair  of  Lyth,  Clerk  to  the  Bills,  died  upon  tiic 
20th  February  i^ii,  poncflld  of  a  confulerable  Ellate,  jiarc- 
ly  hcrital)le,  partly  moveable,  all  of  his  own  Acnuilition. 

James  Sinclair  had  no  lllbe,  and  being  the  Miiiille  of  three 
Brothers,  David  Sinclair  at  Sou/bdun,  the  Son  of  the  imme- 
diarc  elder  Brother,  was  his  undoubted  Heir  of  Con(]uc!t  snd 
of  I.aw,  and  liad  all  along  been  nckiiowledged  by  his  Uncle, 
as  tlic  Peilbn  he  intended  to  be  his  uni\erial  Heir  and  Suc- 
ccflbr. 

In  February  1722,  James  Sinclair  was  feized  with  that  Dif- 
tcmpcr  of  which  he  died  upon  the  20th  of  that  Month,  af- 
ter a  few  Days  Illnefs  ;  and  as  his  Nephew,  Soiitbdiin,  hap- 
pcTi'-d  then  \o  J)e  .I'.-i'inr,  Daiud  Sinclair  of  Brahjhrdorran, 
Jar/uj  a  iuimediate  younger  Brother,  and  Heir  of  Line,  .in- 
filled 
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fifled  by  his  Son,  David  Sinclair,  the  younger,  taking  Ad- 
vantage of  the  weak  State  and  Condition  to  which  James  Sin- 
clair was  then  reduced,  laid  hold  of  that  Opportunity,  of  e- 
liciting  from  him,  upon  the  14th,  1 6th  and  17th  Days  of 
faid  Mouch,  a  Variety  of  Deeds,  which,  if  they  could  have 
been  fupported,  would  have  evidled  the  whole  Eftate  from 
Southdun,  the  right  Heir. 

There  was  no  PofTibility  of  antedating  thefe  Deeds,  be- 
caufe  they  were  of  fuch  a  Nature,  that  James  Sinclair,  in  the 
weak  State  and  Condition,  to  which  he  was  then  reduced, 
was  incapable  to  write  them  with  his  own  Hand.  So  that  a 
Writer  and  inflrumentary  Witneffes,  behoved  of  neceffity  to 
be  adhibited,  which  therefore  behoved  to  ftand  the  Chance 
of  James  Sinclair's  outliving  the  fixty  Days,  an  Event  which 
was  not  likely  to  happen,  as  in  Facl  he  died  the  3d  Day  af- 
ter the  lafl  of  thefe  Deeds ;  but  anxious  to  fee u re  Ibmething, 
in  all  Events,  it  occurred  that  the  mod  effediual  Meafure,  was 
to  take  a  Bill  from  the  poor  dying  Man,  to  which  they  could 
affix  any  Date  they  thought  proper. 

The  Bill  in  qvieftion  was  accordingly  made  out,  of  the 
Hand-writing  of  Da'vid  Sinclair  the  younger,  for  no  lefs  a 
Sum  than  6000/.  Scots,  and  which  was  made  to  bear  Date 
the  1 8th  Oclober  1721,  in  order  to  avoid  the  Exception  of  its 
being  granted  on  Death-bed,  and  to  which  James  Sinclair  is 
faid  to  have  adhibited  his  Subfcription. 

The  Bill  itfelf  is  of  the  following  Tenor  :  "  Brother, 
"  BrabJIer,  i8th  OBober,  1721. — Betwixt  the  Date  hereof, 
"  and  Lammas  next  to  come,  pay  to  me,  or  my  Order,  with- 
"  in  the  Dwelling-houfe  of  James  Campbell,  SherifF-clerk  of 
"  Caitbnefs,  the  Sum  of  6000 1.  Scots  Money,  Value  of  mine  in 
"  your  Hands ;  make  Payment,  and  oblige  your  Brother  and 
"  humble  Servant,  Daind  Sinclair. — Addrefi'ed  thus  :  For 
"  Mr.  James  Sinclair  of  Lyth. — Accepts,  James  Sinclair.'^ 

Independent  of  all  other  Exceptions  which  lie  to  this  Bill, 
it  is  of  very  fufpicious  Appearance.     The  Place  and  Date  e- 

vidcncly 


vldently  furerinduced  ex  pojl  faHo,  and  of  a  much  deeper 
Chariacr  than  the  Body  of  the  Bill  ;   to  palhate  which,  fun- 
drv    of  the  Words    of  the  Bill  itfelf,  appear   to    have   been 
blackened  in  their  Character,  in  order  to  conceal  the  appa- 
rent Dikrepancy  of  the  Place  and  Date   irom  the  Bill  ulclf, 
of  which  your  Lordlhips  will  be  fatisfied  upon   Infpcdioii 
of  the  Bill.     But  what  chietly  merits  your  Lordlhips  Atten- 
tion, is  the  alledged  onerous  Caufe  fpeciiied  in  the  Bill  itfeU. 
-viz.  Mover  Jalue  of  mine  in  your  Hands,  whercbv  James  Sm- 
chiir  was  made  to  confels  himfelf  to  be  Debitor  to  his  Bro- 
ther DavU  in  that  Sum,  and  to  have  granted  this  Bill  in  Sa- 
tisfaaion  of  that  Debt,  though  it  ftands  now  conkllcd,  that 
thi<-.  was  an  abfolute  1-alfehood.    and  which   is   an  additiona 
Circumllance,  of  no   fmall  Weight,   to  IW  the  Iraud  and 
Iinpofition,  that  muft  have   been  pradded,   in  ehciting  this 
Bill    if  the  Acceptance  thereto  adhihite,  Hiall  be  luppoied  to 
have  been  James  Sinelairs  genuine  Sublcnption. 

Though  this  Bill  was  made  to  bear  Date  the  iSth  Oefohct- 
iT-^i    it  was  never  heard  of,  nor  fccn  by,  any  Mortal  till  af- 
tcijavus  SnieLnr's  Death,  and  to  this  Hour,  no  Account  can 
be  siven,  cither  by  what  Means  DaviJ  i>incLur  fliould  have 
been  noillded  of  fo  lar;re  a  Sum,  or  what  Occafion  James  Sm- 
chur\  moneyed  Man,  could  have  had  to  borroiu  the  lame, 
thou-h  by  the  Conception  of  the  Bill,  he  was  made  to  contels 
himlelf  Debitor  to  his  Brother  7;wi'n/ in  that  Sum     And  it  is 
varticularlv  to  be  remarked,  that,  throughout  the  whole Courfe 
of  the  judicial  Proceedings,  to  be  in  the  Sequel  Aated,  it  was  re- 
pcatedK-  charged  on  the  Part  of  SoulhJun,  as  one  ot  the  fpecial 
Reafons  of  Redudion    of  faid  Bill,  that  it  was   merely  j^r.i- 
tutt^us,  without  any  valuable  C^oniideration  whatever      Da- 
^,U  Sinclair,  the  luppofed   Creditor   in   the  Bill,  was  fo  tar 
from  allcdging  any  onerous  Caufe,  that  he  in  cflcd  admitted 
k  to  be  merely  gratuitous,  and  maintained  this  very  extraor- 
dinary Propofition,  that,  fuppofrng  it  to  have  been  granted 
^;'i.Dca:li-bcd,  ihu  DeaUi-bcd  Law  was  xioc  mcauc  to  rellraja 


the  dying  Perfon,  from  granting  even  gratuitous  Deeds  in  fa- 
vour of  the  Heir  of  Lme,  though  to  the  Prejudice  of  the 
Heir  of  Conqueft. 

But  the  now  Purfuer,  aware  of  the  Objedion  which,  in- 
dependent of  Deathbed,  would  He  to  this  Bill,  luppofing  it  to 
be  a  Donation,  has  adventured  to  affigu  another  CaLife  there- 
for, contradidory  to  the  Bill  itlelf,  which,  fuppofing  it  to  be 
true,  would  be  equally  fatal  to  the  Bill,  and  wiiich,  therefore 
fliall  be  given  in  the  Purfuers  own  Words,  viz.  "  In  Au- 
"  tumn,  1 72 1,  when  Lyth  came  to  Caithnefs^  he  found  that 
"  his  Brother,  David  Sinclair  elder,  the  Drawer  of  the  Bill  in 
"  dilpute,  had  a  Claim  for  a  Sum  larger  than  that  contained 
*'  in  the  preient  Bill,  againft  one  George  Sinclair,  then  living 

"  in  Lybjler,  who  was  a  Friend  and  Intimate  of  Lyth's. 

"  Lfth  wanted  to  relieve  his  Friend,  Gdorge  Sinclair,  of  the 
"  Debt,  and  at  the  fame  Time  indemnify  his  Brother  David 
"  Sinclair  for  his  Claim  upon  George,  and  in  order  to  do  io, 
''  he  gave  David  the  Bill  now  in  queflion,  vv^ho  thereupon  de- 
"  livered  up  the  Vouchers  of  his  Claim  againR  George  into 
"  Lyth's  Hands,  who  afterwards  gave  them  up  to  George 
"  Sinclair  himfelf,  and  on  doing  fo,  he  made  George  come 
"  under  a  Back-bond  to  him." 

This  Account  of  the  fuppofed  Tranfa(5lion  between  James 
Sinclair  and  David,  is  in  itfelf  highly  incredible,  unfupport- 
ed  by  any  the  leaft  Evidence,  and  contradidtory  to  the  Tenor 
of  the  Bill  itfelf.  But  allowing,  for  Argument's  fake,  that 
fuch  truly  had  been  the  FaeT:,  the  Defenders  are  advifed,  and 
fubmit  it  to  your  Lordiliips,  upon  the  eftablilhed  Principles 
of  Law,  that  the  Bill,  faid  to  be  granted,  as  the  Refalt 
of  that  Tranfadion,  could  not  have  been  fupported,  as 
a  Voucher  of  Debt  againft  LjtJj's  Reprefentatives.  The 
extraordinary  Privileges  which-  the  Laws  and  Practice 
of  Nations  have  conferred  upon  Bills,  of  being  probative, 
by  the  bare  Subfcription  of  the  fuppofed  Accepter,  with- 
out   any     o^     ^^'^    legal    Solemnities     required     to     other 

B  Writings, 
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Writings,  to  render  them  probative  and  obligatory,  were  in- 
tended merely  for  the  Benefit  of  Trade  and  Commerce. 

But  how  ftands  the  Fad  ?  According  to  the  Account  which 
the  I'urfuer  now  gives  of  this  Tranfiidion,  James  Sincliiir  did 
not  receive  one  Penny  for  accepting  this  Bill ;  he  was  not  De- 
bitor in  one  Farthing  to  his  Brother  D.ivtJ,  though  the  Bill 
was  falJ'ely  made  to  acknowledge  the  fame,  but  meaning  to 
confer  a  Gratuity  upon  one  George  Sn:cLilr,  againfl  whom 
David  Sinclair  is  laid  to  have  !\ad  a  confiderable  Claim,  for  a 
Sum,  at  leaft  equal  to  the  6000  /.  James  Sinclair  is  fo  ex- 
tremely generous,  as  to  grant  his  own  accepted  Bill  to  his 
Brother  David,  in  Satisfaclion  to  David  of  the  equivalent  or 
greater  Sum,  in  which  David  is  faid  to  have  been  Creditor 
to  Georjre.  This  is  fuch  an  extraordinary  Piece  of  CJenerofi- 
ty,  as  is  feldom  to  be  met  with,  even  where  there  is  Caufe 
for  it,  and  the  more  incredible  in  this  Cafe,  that  Javies  Sin- 
clair had  all  alongft  been  molt  intent  to  tranlmit  his  whole 
Succeflion  to  his  Nephew  and  Fleir,  Soiitbditn.  But,  be  that  as 
it  will,  as  your  Lordihips  hav^',  upon  all  Occafions,  been  ilu- 
dious  to  confine  Bills  within  their  proper  Sphere,  this  Bill 
could  not  be  fupported,  was  the  Queilion  Ifill  entire. 

This  Bill  is  liable  to  another  obvious  Objection,  that,  in  a 
(^eftion  with  Soutbdun,  the  Heir  of  Conqueft,  or  his  Rcpre- 
fentativcs,  it  is  not  probative  of  its  Date,  the  Prefumption  of 
Law  being,  that  it  was  granted  upon  Death.-bed,  and  ante- 
dated. And,  independent  of /^di'/./  5'iKr/<i;/'s  being  held  as 
confelFcd  upon  that,  and  other  Facls,  there  is  the  ilrongeil 
Appearance,  both  from  the  Completion  of  the  Bill  itfelf,  and 
3  \^aricty  of  other  Circumllances,  in  the  Sequel  to  be  llated, 
thac  fuch  truly  was  the  Cafe,  however  artfully  endeavoured 
to  be  difguifed. 

And  as  thefe  dark  Operations  generally  come  to  Light  in 
one  Shape  or  other,  it  foon  iranlpired,  and  was  univerfally 
believed,  that,  wlien  this  Bill  was  prcfentcd  to  James  Smc/air, 
"siicnJn.extTaiiis,  to  be  by  him  figncd,  it  was  wrote  out  iniucli 

aHurxyy, 
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a  Hurry,  that  it  bore  neither  Place  nor  Date,  nor  the  Credi- 
tor's Name,  nor  the  Subfcription  of  the  Drawer,  and  that  it 
was  not  till  after  James  Sinclair's  Death,  that  David  Sinclaivy 
the  younger,  prefented  faid  Bill  to  his  Father,  David  Sni- 
elair,  the  elder,  and  caufed  him  adhibit  his  Subfcription 
thereto  as  Drawer. 

Tlie  various  other  Deeds,  which  had  been  elicited  from 
James  Sine/air  upon  Death-bed,  made  it  neceffary  for  South- 
dun  to  challenge  thefe,  by  a  Procefs  of  Redudlion  and  Impro- 
bation,  and  this  Bill  of  6000  /.  was  included  in  that  Chal- 
knge,  not  only  as  granted  on  Death-bed,  but  upon  the  feve- 
ral  other  Grounds  above  ftated,  particularly,  that  it  was  mere- 
ly gratuitous,  and  granted  without  any  valuable  Confideia- 
tion.  In  anfwer  to  which,  as  it  was  not  thfep.  fo  much  as 
alledged,  that  it  had  been  granted  for  any  onerous  Caufe  or 
valuable  Confideration,  the  Defence  pleaded  was,  that  there  waS' 
no  Law  to  hinder  a  Perfon,  poUeiTed  of  an  opulent  E{tate,'^tO' 
difpofe  of  his  Moveables  gratuitoufly,  at  wliat  Time  he  pieal- 
ed.  ^ 

Southduns  Title  of  A<fl.ion,  as  Heir  of  Conqueft,  being  fuf- 
tained,  an  Adl  before  Anfwer  was  pronounced,  and  a  moft 
diftind:  Proof  was  thereupon  brought,  that  all  and  each  of 
the  other  Deeds  challenged,  were  granted  v^.pon  Death-bed, 
and  they  were  accordingly  all  reduced,  a  Circumftance  not 
extremely  favourabie  for  the  6000 /.  Bill.  But  as  that  Bill,, 
of  whatever  Date  it  Ihall  be  fuppofed  to  have  been,  had  been 
taken  re?notis  arbitris,  of  the  Hand-writing  of  David  Sinclair 
the  younger,  though  in  Name  of  his  Father,  David  Sinclair, 
the  elder,  it  was  impoffible  to  prove  by  WitneiTes,.  the  true 
Date  of  that  Bill,  and  therefore  it  was,  that,  at  a  Calling 
before  the  Lord  Ordinary,  m  February  1729,  Southdun  ftated 
his  Reafons  of  Redu6lion  of  faid  Bill,  and  exhibited  the  fol-- 
lowing  Condefcendence  of  Fads,  which  he  offered  to  prove, 
by  the  Oath  of  David  Sinclair^  the  elder,  the  alledged  Draw- 
er, of.  laid  Bill.. 


ConJc 
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,n  Th-t  he  never  had  any  Communing  with  Jmis  Sm- 

1  ^^' I  o°r  before  the  ,&\umkr  .7:.,  the  prc-cnaed     «c 

of'ftid   W.    concertdng   Ja.na   S,ncl...,-s  grant.ng  a  B.U  to 

'"",',/r  Th"  h^^'-id  no  Money,  nor  gave  any  valuable  Con- 
orlf^rc  r;gn/;>g  ^k  Acc=rtance,  or  any  Tnne  before   >»., 

:«:-^^:;^^sSb:i;:52.^^" 
3i.s-,^:s:ttr:^^f^sip^SS 

[o  him.  but  that  theie  had  been  added  hnce  >,.»«  S,»./.,rs 

"^T,*/,   Tint   it  was  confident   «-ith   his  Knowledge,  that 
,;^tlfno,acc.,,«.bytl.nud>».;W^'.j;i^;>;:^ 

Bin  was  of  the  Hand-wnting  ot  hi.  Son,  the  i.ua  i 

1.U  to  c1  pone,  :^c;cupon  the  Lord  Ordmary.  by  Intorlocu- 
Iron  .s  Date.  "  I-ouncl  the  above  Tads  relevant  to  be  pro- 
't''"'  !'  ve^ Iv  W  .W.;ys  Oath,  and,  in  relped  that  h.s 
"•  «'  C  ounal  declined  to  take  a  Day  tor  h.s  deponn.g.  or  a  Com- 
.'  nXn  held  him  as  confcllcd  thereon,  reduced  and  d  - 
..  c  n  ed"-Ana  as  here,  in  the  very  outlect.ng.  y"^''  ^o  d- 
n,-m  "rceivc  ar.u!  S>nrla,r,  v/.thout  the  Colour  of  a  I  rc- 
'Z!^:^^E  -  -kc  a  Day  lor  hi.  cleponu.,,  or  .J.^-^ 
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miffion  for  that  Purpofe,  fo,  in  the  after  Progrefs,  you  will 
have  Occafion  to  fee  the  various  Stratagems  and  Devices, 
which  were  pradlifed  to  avoid  his  depofing  upon  this  Refe- 
rence of  Fai5l:s,  plain  and  fimple,  all  confident  v^rith  his  pro- 
per Knovrledge,  unqueftionably  relevant,  the  Mean  of  Proof 
by  his  ovi^n  Oath,  and  a  CommlfTion  agreed  to. 

Againlt  this  Interlocutor,  a  Reclaiming  Petition,  however, 
was  prefented  in  Name  both  of  David  Sinclair,  the  Elder,  and 
David  Sinclair,  the  Younger,  upon  advifing  of  which,  with 
the  Anfwers,  your  Lordihips,  by  Interlocutor  of  this  Date, ^^^' *^'''' 
"  found,  that  David  Sinclair,  who  was  Creditor  in  faid  Bill, 
"  ought  to  depone  as  to  the  Verity  of  the  Date  of  the  Bill, 
"  and  as  to  the  true  Caufe  thereof,  and  the  Time  of  figning 
"  the  fame,  and  the  other  Articles  of  the  Condefcendence,  or  , 
"  otherwife  held  him  as  confefled,  and  remitted  to  the  Lord 
"  Ordinary  on  the  Bills,  in  Time  of  Vacation,  to  grant  Com- 
*'  miflion,  ifdefired." 

It  required  no  fmall  Degree  of  Invention,  to  difcover  any 
thing  in  this  Interlocutor,  to  furnifli  a  Pretence  for  delaying 
to  extradl  the  Adl  and  Commiffion  ;  but  fo  it  was,  that  the 
Extradl  was  delayed  that  whole  Vacation,  until  the  13th  y2i7ie, 
in  the  next  Sellion,  when  a  Petition  was  prefented,  in  Name 
of  David  Sinclair,  the  Younger,  praying  an  Explanation, 
whether  it  was  him  or  his  Father,  that  your  Lordihips  intend- 
ed fhould  depone,  and  according  as  it  fhould  be  explained,  to 
grant  Commiffion. 

A  more  frivolous  Pretence  than  this,  cannot  poflibly  be 
conceived,  the  Produdlion  of  David  Sinclair,  the  Younger's, 
own  Brain,  calculated  for  no  other  earthly  Purpofe,  but  to 
gain  fo  much  Time,  in  the  View  that,  as  David  Sinclair,  the 
Elder,  is  faid  to  have  been  then  in  a  valetudinary  State  of 
Health,  he  might,  in  the  mean  time,  happen  to  die  :  For,  as 
all  the  material  Articles  referred  to  Oath,  were  the  proper 
Fads  of  David  Sinclair,  the  Elder,  and  which  behoved  to  be 
confident  with  his  Knowledge,  where  could  the  Doubt  be, 

G  that 
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that  it  was  the  Father,  not  the  Son,  though  of  the  fiime 
Name,  that  your  LordHiips  intended  ihould  depone?  Vv'as  it 
not  then  triflinp;  with  your  Lordihips  in  a  moll  unbecoming 
Manner,  to  make  the  Identity  of  the  Names  of  Father  and 
Son,  the  Pretence  of  dehiying  the  Acl  and  Commil- 
fion  for  near  the  Space  of  four  Months,  upon  an  affedled 
Doubt,  whether  your  Lordihips  intended  the  Father  or  the 
Son  ihould  depone  ? 

Had  your  I.ordlhips  then  refufed  to  grant  any  longer  Time 
for  his  deponing,  he  could  with  no  Ucalon  have  compKiined, 
but  as  the  Renewal  of  the  Acl  and  CommirTion,  was  not  op- 
pofed  upon  the  Part  of  Sjitth.lun,  in  full  Coufidence,  that  Da- 
vid Sinclair,  if  brought  upon  Oath,  mull  confefs  the  whole 
junci^il),of  thei'c  Fa(5ls;  your  Lordihips,  by  Incerlocuror  of  this  Date, 
*^*''  remitted  to  the  Lord  Ordinary  to  circumducc  the  Term  againli 
the  Hiid  David  Sinclair,  EKier,  with  Power  to  prorogate  the 
Commilfion  formerly  granted  to  the  20th  July,  but  it'i'h  this 
Declaration,  that  if  the /aid  David  Sinclair  jhould  die  before  de- 
forcing, the  Circumduclion  Jhould  Jland,  and  he  be  held  as  con- 

This  Declaration,  fubjoincd  to  your  Interlocutor,  Ihows 
the  Scnfe  your  Lordihips  entertained  of  the  Conduct  of  the 
laid  David  Sinclair  younger,  and  that  liis  wiiole  Scheme  and 
Dcilgn  was,  that  his  Father,  who  was  an  old  infirm  Man, 
miglit  die  in  the  mean  time, 
JJIM25,  I'he  Lord  Ordinary,  by  Interlocutor,  of  this  Date,  accord- 
^'"^'  ingly  "  circumduced  the  Term  ^g^mH  David  Sinclair  dditr, 
*'  for  not  deponing,  and  held  him  as  confciVetl,  anddecern- 
"  ed  ;  but,  in  cafe  he  fhould  yet  be  inclined  to  depone,  rc- 
"  ncwcd  the  Commiflion  formerly  granted  to  him  for  takin^i- 
'*  his  Oath,  in  Terms  of  the  Ad,  to  be  reported  on  the  20th 
""  of  ihc  Month  of  July  :  And,  in  terms  of  the  Lortls  Inter- 
**  locutcr  in  Prcl'ente,  declared,  that  if  the  laid  David  Sin- 
**  clair  fljould  die  before  deponing,  that  the  Circumdudion 
***  fljflukl  flaiul,  and  he  be  held  as  coufeiled." 

It 
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It  was  impoffible,  in  the  dired  Wav    m  {hif.  n  - 

this   Reference  to  bath,    any  longed' wt^  ^J^""'" 

therefore^    .uR  be  falle'n  u/onrT^irp  if^^'^^af  S^! 

and  as  David  Sinclair  the  younger    h^H  r.vL  I-       ,  ' 

chief  Condua  »„d  ManageCfoWhD  tee  Tftt^H*" 
nommaliy  in  tl,e  Right  o?  faid  BUI,  by  a  ^ded  "C"/ 
dorfauon  from  h.s  Father,  he  preferred  a  ft.nmarVpe  ftio"; 
and  Compiamt,  in  his  own  Name    to  vonr  t  nr^n,- 
the  .6th  June  :;.,.  charging  Ui:.  1°^^  L^^atiM^^^^ 
^ry   committed    upon   him,  ;>.„^.„,,   /,>,,  j^  which     if  he 
ihotj^d  prevail,  the  Confequence  would  be  In  AbfolS^r  from 
theReduclion,  durmg  the  Dependence  of  which   the  B.  ter  ' 
was  faid  to  have  been   commuted;  and   he  fo  far  prevaH^^^^^ 
that  he   obtamedan  Ad  before  Anfwer,  for  provin'      w' 
when  the  Proof  came  to  be  advifed,  it  appeared  cl     r^t;  your 
Lodll^ps    thatit   was  a  Squabble  of  h!s  own  Procurrmenr 
tolL"  Idtn  "  n^^^^^fg-^-.  with  a  finiarous  Vew 
tL  Reful  of     K^\      f'  "'^'^^'  ^^^y  ^'  ^^^  '^''^  attemprinr 

This,  however,  had  fo  far  the  defired  Effefl    that  it  flon 

ell^  Mont7  ''T'''^''  ^"  ''''''^^^^'  Caufl   forabou't 
eighteen  Months,  when,    at   an  after  Calling    of  thic-   n  ^.  , 

AW  Sinc/air  the  d.ler,  or  rather  the  Son,  m  hi    Name    oH '  ^^^^l'' 
taineda  further  Prorogation  of  theTerm,  ^nd  a  Coa^Voa 
or  his  dcponmg,  to  be  reported  the  15th   of  FebrZX^c-         ' 
terToars    "'  ""'  '"  '""^  ^^°"'^"°^  -  -  ^^-  ^"-er  ht 
Your  Lordniips  Interlocutor  of  the  24th  June  17-0    rem,v 
ting  to  the  Lord  Ordinary  to  prorogate\he  Con^mlffior  d  d 
authorife  the  Prorogation  thereof,  only  to  the  .oth  jT'^,, 
^  for  tne  Space  o     twenty-fix  Days  ;  nor  was  that  stce  of 
Time,  ihen  complained  of,  as   too  fl.ort   for   reporting  'he 
Oath     And  though  the  Lord  Ordinary,  by  his   Interlofuto 
i^xh  January  1731,  had  prorogated  the  Time  for  report  in  <: 


[       12      1 

the  Oath  till  the  i  Tth  F<fhruary,  that  Is,  for  the  Space  of  thir- 

tv-hree  D.ivs,  Occafion  was  taken,  from  thence,   to  prefer  a 

Repre:ontation,  complaining,  that  the  Time  allowed  tor  re- 

porun-  the  O.uh  was  too  Ihort.  and  which  lo  tar  prevaile  I, 

,  ,         that  the  Lord  Ordinary,  by  Interlocutor,  of  this  Date,  proro- 

^3,^.^'    gated  the  Tune  for  reportmg/;.n.^W-'S  Oath,   ..   the 

la  lure  then  next,  under  the  fame  Quality  as  in  the  former 

Interlocutors,  in  cafe  of  his  dying  in  the  mean  time. 

From  the  foregoing  State  of  Fads  and  l^rocedure,  it  cannot 
have  eicaped  yo^r  Lordihips  Obfcrvation,  what  Arts  and  De- 
vices, i).^x;/WAm/a:>  the  younger,  appears  to  have  pracTt.ied, 
to  prevent  or  pollpone  his  Father's  being  brought  upon  Oath 
and  his  after  Condua  will  appear  to  be  ot  a  piece.     David 
SmcLvr,  the  elder,  died  upon  the    ill  -^[''V  I73i,  J'^hout  de- 
nonin-    by  which  the  Chequer  being  clofed  ;  and   as  io«//j- 
Jun  mTt  with  no  further  Dulurbancc  upon  this  very  extraor- 
dinary Claim,  he  did  not  extrad   his  Decreet  ot  Circumduc- 
tion,  looner  than  the  i  3th  June  i  7S^>- 
luw  2%        A  Petition  was   thereupon  prcfentcd  in  name  of  David  Sin- 
"36.      ,1,,,.  Uie  younger,  complaining,  that  the  Decree  ot  Circum- 
dudion  againrt  his  Father,  had  been  improperly  extraded,iii 
refped   that  the  Execution  of  the  Ad    and  Commillion   tor 
takinu  his  Father's  Oath,  had  been  prevented  by  So:,tbJun  him- 
felf      For    Evidence  of  which,  there  was  produced  a  pretend- 
ed Warrant  by  David  Sinclair  the  elder,  of  the  tollowing  Te- 
nor •    "  You'll   go  to  James  Budge   of  Tojlingall,  and  Jamcx 
"  Campbell  Sberitl-clerk,  who  arc    the  Commilhoners  named 
«  by  SoutbJun,  my  Nephew,  for  taking  my  Oatli  on  the  Coii- 
«'  defcendence  given    in   by  him,  ancnt   the  Verity    ot   the 
••   6000  /.  Hill  accepted  by  my  Hrother,  payable  to   me,  and 
"  indorfcd  by  me  to  mv  Son,  which  Southdun  raifcd  Rcduc- 
♦'  tion  of,  and   require  'one,  or  boci\   of  them,  to  come  licrc 
"  without  Delay  ;    and  this  is  your  Warrant,    Jigned  with 

"  -^'^^'-•'  -"■^'•'•""   '^■'."/^A'viy'slNS.Air 

From 


From  Infpedlion  of  this  pretended  "Warrant,  of  the  Tenor 
above  mentioned,  the  following  Obfervations  do  obvioufly 
occur  :  ly?,  It  is  diredled  to  no  Perlbn  whatever.  '2.dly,  It  is 
not  holograph  of  Da'utJ  Sinclair,  the  alledged  Granter,  nor 
has  it  any  of  the  Solemnities  required  by  Law,  to  render  it 
probative.  Z<^ly,  It  orders  Requifition  to  be  made  to  one 
or  both  of  the  Commiffioners,  that  they  fliould  come  to 
him  without  Delay,  without  fpecifying  for  what  Purpofe, 
farther  than  as  this  might  be  implied,  from  the  Reference 
therein  made  to  the  Adl  and  Commiffion  ;  but  no  Mention  is 
therein  made,  of  any  Caufe  or  Reafon  for  this  peremptor 
Call,  'ifthly.  It  neither  authorifes  nor  appoints  any  Intima- 
tion or  Requifition  to  be  made  to  Southdun  himfelf.  Sthly, 
And  which  of  all  others  is  moft  material,  it  will  appear  to 
your  Lordfhips,  from  ocular  Infpedtion,  fuppoling  the  Sub- 
fcription  adhibited  to  this  Warrant,  to  be  the  genuine  Sub- 
fcription  of  David  Sinclair  the  elder,  that  he  has  been  pre- 
vailed with,  to  fign  his  Name  upon  a  Piece  of  blank  Paper, 
above  which  this  Warrant  has  afterwards  been  filled  up,  and 
fo  crouded,  that  the  lafl  Line  of  the  Warrant  is  intermixed 
with  the  Subfcription. 

And  there  was  alfo  produced  an  Inftrument  of  Requifi- 
tion and  Proteft,  dated  17th  April  1731,  under  the  Hand  of 
Benjamin  Doull  Notary-publick,  faid  to  be  taken  againfl  South- 
dun  perfonally. 

This  Inftrument  did,  in  Subflance,  fet  forth,  "  That  the 
"  Day  preceeding,  being  the  i6th,  this  Notary,  as  authorifed 
"  by  a  Mandate  from  David  Sinclair  the  elder,  had  prefented 
"  to  the  two  CommifTioners,  James  Budge  of  Toftingall,  and 
"  James  Campbell  SherifF-clerk  of  Caithnejs,  an  Adl  and  Com- 
"  mifTion,  granted  by  the  Lords  of  SefTion,  for  taking  the 
"  Oath  of  the  faid  David  Sinclair,  upon  the  Points  thereby 
"  referred ;  that  both  Com>miflioners  had  accepted  of  the 
"  CommifTion,  and  faid  that  they  v/ould  attend  any  Day  for 
"  executing  thereof  that  Southdun  fliould  name;   that  on  the 

D  "  faid 
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;|  faid  17th,  the  fiiid  Notary-publick,  had  repaired  to  the 
^^  perlonal  I'rdcncc  of  SouthJun,  and,  after  relating  to  him 
^^  what  had  paflcd  in  the  preceeding  Day's  Conference  with 
,,  tfie  two  Commiffioners,  did  require  SoutlMhm  to  appoint  a 
^^  Day  for  taking  i^ui;/^  A„,-/^;ys  Oath  without  Delay  be- 
..  u"",  i^'"  ■'"'''"  ^''^"  valetudinary,  and  in  a  bad  State  of 
^^  Health  ;  tliat  to  this  SouthJun  made  Anfwer,  That  the  Ad 
^^  could  be  examined,  and  David  S:nc/„r\  Oath  taken,  up- 
^^  on  any  lawful  Day  of  r//.n7  current,  or  Mny  next  ;  that  he 
^^  could  not  then  inllamly  condeiccnd  upon  any  particular 
^^  Day  or  that  I'urpolb,  but  that  he  and  the  Commilfioners 
^^  would  attend  upon  lome  lawful  Day  in  Maj,  whereof  he 
^^  would  acquaint  the  faids  DaviJ  Smclairs,  elder  and  youn-- 
^^  er,  fome   Time   before ;    that   to  this   David  Smchnr   the 

..  Vn"^'7o'^''f''  T''"''  ^«^y  the  Acl  it  was  declared,  that, 
^^  it  David  Sinclair  the  elder  died  before  deponing,  the  C'ir- 
«  ^""^duaion  ihould  aand.  and  as  he  was  in  lo  bad  a  State 
^^  of  Health  that  it  was  bdievcd  by  all  that  faw  him,  he 
^^  could  not  live  long,  therefore  inllrtcd,  that  56;///. J««  might 
^^  appoint  Monday  or  Tuc/Uay  next  for  taking  his  Tather's  Oath 
^^  m  ternis  of  the  Ad  ;  that  Southdun  flill  repeating  his  for- 
^^  mer  AnAver.  /;.a;;J  Sinclair  younger  further  reprefented. 
^^  That  .S.«//.J„„  s  portponing  his  lather's  Examination 
..  '">gh;  be  with  a  view  that  he  might  die  before  dcponin-, 
^^  and  therefore  proteited,  that,  as  David  Suubir  o\d,r  was 
^^  ready  to  depone  ;  and  the  Commiilioners  are  willin-  to  at- 
^^   tend  to  take  his  Oath  any  Day  that  Southdun  Ihould  name. 

znd  ^  Soulhdini  nevertheleCs  podpones  the  naming  of  any 

Day  albeit  David  Sinclair  , he  elder  is  dangeroulTy  ind.l- 
l  poled;  m  cafe  he  fhail   l^ippen  to  d,e  bcfor^lcponing      e 

noay  not  be  held  as  confellcd  upon  the  Articles  if  the  Con- 

dclcendence. 

This  Liflrumcnt,  which  in  the  Sccjuel  Hiall  be  fliown  to  be 
fclfcm  aU  the  material  Articles,  is  figned  by  the  Notary 
^dtwoWitneles,  Alexander  znA  John  Suthcrlands,  as  fpl 
^1}  reriHircJ  thereto,  in  regard  that  inllrumentary  WitnelTes 

to 


to  Protefts  of  this  Kind,  do  not  only  attefl:  the  Subfcription 
of  the  Notary,  but  the  Truth  of  the  Facts  alTerted  in  that 
Inftrumenc,  which  therefore  requires  their  perfonal  Prefence 
at  the  Time,  and  Knowledge  of  the  Fadls  which  they  fo 
atteft. 

And,  upon  a  general  View  of  the  Conducfl  of  both  Parties, 
antecedent  to  this  Time,  as  your  Lordlliips  have  feen  South- 
dun,  from  firfl:  to  laft,  anxioufly  preffing  to  have  Da'uid  Sin- 
clair's Oath  taken  upon  the  Fadis  referred  to  him,  from  the 
Difficulty  he  forefaw  there  might  be  in  the  Proof  of  fome  of 
thefe  Fads,  in  cafe  of  David  Sinclair's  Death  ;  and  as,  on  the 
other  hand,  you  have  feen  David  Sinclair  the  younger,  ufing 
all  his  Addrefs  to  prevent  and  poftpone  his  Father's  being 
brought  to  depone,  which  had  the  EfFedl  to  delay  the  fame 
for  upwards  of  two  Years,  it  is  humbly  fubmltted,  how  im- 
probable it  is,  t\\7iX.  South  dun,  when  thus  required  to  appoint  a 
Day  for  taking  David  Sinclair's  Depofition,  in  refpedt  of  his 
then  dangerous  State  cf  Health,  iliould  have  refufed  the 
fame,  thereby  to  deprive  himfelf  of  the  only  Mean  of  Proof 
he  had  been  fo  long  ftrugglingfor,  upon  the  vain  and  ground- 
lefs  Expedtacion  that  the  Circumdudfion  againft  David  Sin- 
clair, for  not  deponir^g,  would  be  held  fafl:,  when  he  himfelf 
was  the  occafion  thereof ;  or  whether,  e  contra,  it  is  not  much 
more  prefvimable,  that  David  Sinclair  the  younger,  had  after- 
wards bethought  himfelf  of  this  Stratagem,  and  cooked  up 
the  aforefaid  Increment,  to  furnifli  a  tiandle  for  the  Ule 
that  he  now  makes  of  it. 

For  though  there  is  a  talis  qualis  Evidence,  that  David  Sin- 
clair did,  upon  the  1 6th,  notify  to  the  Commiflioners,  at 
leaft  to  one  of  them,  that  an  Adl  and  CommifTion,  to  the  a- 
bove  Purpofe,  was  iilued,  and  gave  the  like  Notice  to  South- 
dun,  upon  the  T7th  ;  it  is  fo  far  from  being  true,  that  he  ei- 
ther required  the  Commlllioners  to  appoint  a  Day  for  taking 
his  Father's  Oath,  or,  that  they,  in  anfwer  thereto,  referred 
it  to  Soiitbdun  to  name  the  Day,  or  that  Soiithdim  was  required. 
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to  name  the  Day,  and  fhified  the  lame  in  the  way  and  man- 
ner let  forth  ;  that,  on  the  contrary,  it  appears,  the  whole  is 
an  abfolute  Fidlion,  hatched  and  dcvifcd  by  young  Dai-id 
Suichir  and  the  Notary, 

And  it  is  a  Circumflancc  worth  noticing,  that  entirely  de- 
Arovs  all  Credit  to  the  forefaid  Mandate  or  Inllrument  of 
Proteft,  that  they  did  not  make  their  Appearance  till  more 
tlian  five  Yenrs  after,  'uiz.  in  1736,  when  Doull,  the  Notary 
hirafclf,  and  one  of  the  Inlbumentary  Witneires,  were  deaci, 
akhough  it  was  as  competent  for  David  Sinclair  to  have 
brought  his  Challenge,  as  well  before  as  after  that  Period. 

Southdun  put  in  his  Anfwers  to  the  forefaid  Petition,  de- 
nying all  the  material  Faifls  let  forth  in  that  Inlbument,  and 
dilputing  the  Relevancy,  fuppoling  all  that  was  alledged  to 
be  true. 

David  Sinclair  thereupon  intcntcd  a  Reduction  of  tlie  a- 
bove  mentioned  Decreet  of  Circumduction,  and,  after  fome 
intermediate  Steps,  unneccllary  to  be  Hated,  he  obtained  a 
Remit  to  the  Lord  Ordinary  to  hear  Parties  Procvnators  as  to 
the  Regularity  of  the  Kxtrad  of  the  Circumduction;  but  as 
he  appeared  to  be  equally  backward  in  pulhing  on  this  Pro- 
cefs,  and  rather  to  keep  it  alive  than  to  bring  it  to  a  Conclu- 
JA.  tfiih,  fion,  Southdun  was  obliged  to  inrol  the  Caufe,  when  David 
'^^  Sinclair  not  chufnig  to  appear,  lie  fullered  Decreet  to  pais  in 
Abfcnce,  linding  the  Decreet  of  (."irc'imduc>.ion  regni.ulv  ex- 
tracted, allbdzying  from  the  Reduction,  and  difmilhng  the 
Petition,  io  far  as  it  complained  thereof. 

Rut  as  this  Interlocutor  was  thereafter  laid  open,  upon  a 
Reprclentation,  fo,  from  the  ift  oi'  February  173S,  till  the 
I  750,  the  Proccfii  was  allowed  to  deep  ;  a  C'ircumllar.ce  not 
extremely  favourable,  when  a  Claim  for  lb  large  a  Sum,  was, 
without  any  vilible  Caufe,  abandoned  and  given  up  for  fuch  a 
Courle  of  Years,  and,  tlierc  is  realbn  to  believe,  would  have 
remained  in  that  dormant  State  to  all  Kternity,  had  not  SjuiIj- 
Jun,  who  did  not  chule  to  leave  a  Claim  of  thio  kind  hanging 

over 
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over  his  Cliildrens  Head,  caufed  waken  the  Procels  ;  and  hav- 
ing obtained  a  Remit  to  Lord  Woodhall,  in  place  of  the  former 
Oi'dinary,  the  Purfuer  vpas  at  length  pleafed  to  exhibit  a  Con- 
defcendence  of  Fatfts,  which  he  put  to  Soiithdun  to  confefs  or 
deny,  though  they  contained  not  a  Word  more  than  was  fet 
forth  in  his  Inllrument  of  Proteft. 

To  thefe  Southditn  made  fpecial  Anfwers,  negative  as  to  all 
the  material  Points;  and,  more  particularly,  he  thereby /)o/J- 
iiuely  denied,  that  he  either  knew  or  was  told  of  David  Sin- 
clair the  Elder's  being  in  immediate  Danger,  or  that  the  No- 
tary had,  the  Day  before,  applied  to  the  two  Commlffioners  to 
appoint  a  Day  to  execute  the  A61  and  CommifEon,  or  of  the 
alledged  Anfwers  made  by  the  Commiffioners. 

Parties  differing  fo  widely  in  the  State  of  Fads,  the  Lord  J"'y  ^9*^ 
Ordinary,  by  Interlocutor  of  this  Date,  allowed  to  both  Par-     '^^^' 
ties  a  Proof  of  their  feveral  Allegations. 

But  David  Sinclair,  being  feriiible  of  theLamenefs  and  Im- 
perfedion  of  the  Proof  of  the  Averment  undertaken  by  him, 
although  he  reported  the  fame,  yet  he  did  not  think  it  worth 
his  while  to  get  it  advifed,  and  fo  was  fuppofed  to  have 
dropped  his  Procefs  altogether.  Nor  was  it  ever  heard  of 
thereafter,  during  either  his  own  or  Soutkdiin'%  Lifetimes,  nor 
till  of  late,  that  it  was  taken  up  and  wakened  at  the  Inlfance 
of  the  now  Purfuer,  the  Son  of  the  faid  David  Siticlair, 
which  is  a  Circumftance  that  deferves  your  Lordfliips  particu- 
lar Attention. 

The  Purfuer,  aware  of  the  Force  of  this  Circnmftance, 
and  of  the  Delays  preceeding  the  Wakening  at  Soutbduns 
Inftance,  has  been  pleafed  to  alledge.  That,  after  old  David 
Sinclair's  Death,  his  Father  was  amufed  by  Soitthdiin  and  his 
Friends,  with  Hopes  of  getting  this  Matter  amicably  fettled 
:by  a  Submiffion :  That  the  Purfuer's  Father  being  at  lafl: 
wearied  out,  with  various  Shifts  and  Pretences  of  Soiithdun 
and  his  Friends,  and  defpairing  of  getting  Matters  fettled  in 
an  amicable  Way,  refblved  to  infill  in,  and  bring  the  Procefs 
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to,  a  Conclnfion  :  That  SouthJun  being  well  informed  of  the 
Purfuer's  Father's  Intention,  anclconicious  that  it  was  througli 
bis  own  Faull  that  the  Aclion  had  been  delayed  lb  long,  he 
therefore,  if  podible,  to  throw  the  Appearance  of  Backward- 
nefs  upon  the  Purfuer's  Father,  refolvcd  to  have  the  firlt 
Word  ;  and,  in  that  view,  he  execute  a  Summons  of  Waken- 
ing in  April  lyjp,  but  that,  before  doing  this,  he  well  knew 
that  the  Purfuer's  Father  had  given  Orders  for  executing  one 
arainft  him. — And  it  was  further  faid,  That,  foon  after  re- 
porting the  Proof,  the  Purluer's  Father  died,  and  tliat  South- 
duns  Pvelations  again  propofed  a  Submilhon;  but  SouthJun 
him<clf  likevvife  dying  about  this  Time,  and  fome  of  his  Re- 
prefentatives,  the  prefent  Defenders,  being  Minors,  their  Re- 
lations did  not  care  to  take  Burden  for  them  in  a  Sub- 
miflion,  which  obliged  the  now  Purfucr  to  infilt  in  this 
Action. 

But  all  this  is  entirely  affedled,  and  without  the  fmalleft  Foun- 
dation in  Truth  ;  for,  after  the  alledged  Battery,  there  was  little 
Rcafon  to  cxped  an  amicable  Settlement.  Nor  does  it  appear 
from  the  Proceedings  had  in  this  Caufe,  fubfequent  to  the 
Wakening,  that  the  Purfuer's  Father  ever  alledged  that  fuch 
a  Meafure  had  even  been  attempted.  The  true  Reafon  of  the 
Delay  from  the  ly^r,  when  old  David  Sinclair  died,  till  the 
17:^6,  when  DaviJ  Sinclair  younger  brought  his  Challenge 
of  the  Decreet  of  Certilkation  at  Southiluns  Inllance,  was 
owing  to  Doull  the  Notary,  and  the  Inlbumcntary  Witnclles 
being  then  on  life,  from  whofc  Tclliinony  the  Mealurcs  re- 
ipccTing  the  alledged  Inllrument  of  Protell  would  have  clearly 
appeared.  Nor  is  there  any  Evidence  that,  when  SouthJun 
raifcd  the  Wakening  in  April  1750,  the  Purfuer's  Father  had 
any  Intention  to  awaken  the  Procefs,  which  he  had  defertcd, 
or  tha.t  he  had  given  any  Orders  for  that  Purpofe.  It  would  ra- 
ther fcera,  that  he  was  torced,  by  this  Wakening  at  SouthJuns 
Inllance,  to  proceed  in  the  Ciufe,  which  he,  about  three  Years 
hereafter,  toially  abandoned,  without  bringing  it  to  an  IHiic. 

The 
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The  Purfuer's  Father  lived  down  to  the  Year  1761,  which 
was  after  Southduns  Death,  who  died  in  1760.  So  that  there 
neither  was,  nor  could  poflibly  be,  any  Propofal  of  a  Sub- 
miflion  to  this  Purl'uer  on  the  part  of  Southdun,  as  is  alledged ; 
but  the  prefent  Attempt  by  the  Purfueris  well  known  to  be  a 
defperate  Meafure,  attended  with  very  little  Hopes  of  Succefs. 

It  is  unnecefTary,  in  this  State  of  the  Procels,  Co  trouble 
your  Lordihips  with  a  Recital  of  the  Lord  Ordinary's  Inter- 
locutors, which  the  Purfuer  obtained  upon  a  very  unfair  Re- 
prefentation  of  the  Cafe,  and  which  were  complained  of  by  a 
Reclaiming  Petition  on  the  part  of  the  Defenders,  and  which, 
with  the  Anfwers  thereto  made,  were  thereafter  remitted  to 
the  Lord  Ordinary,  and  who  has  now  taken  the  Caufe  to  re- 
port. 

In  the  View  of  which,  the  Defenders  will  take  the  Liberty 
to  examine  both  the  Relevancy  and  Proof  of  the  Purfuer's 
Allegations,  compared  with  the  contrary  Proof  adduced  up- 
on their  part,  without  at  the  fame  time  meaning  to  depard 
from  the  Exceptions  above  mentioned,  as  relevant  to  deny 
any  Adion  upon  this  Bill,  fuppofing  it  to  be  a  true  Deed,  and 
of  the  Date  it  bears. 

And,  to  begin  with  the  Relevancy.  Allowing,  for  Argu- 
ment's Sake,  all  that  is  alledged  by  the  Purfuer  to  be  true, 
it  does  not  occur  to  them,  how  the  Confequences  grafted  there- 
on will  follow.  It  was  Z>i^^;/^^  5z7ir/flzr  that  was  to  depone.  Ic. 
was  to  him  the  Adl  and  Commiliion  was  granted,  under  a 
Pirong  Certification  in  refpecft  of  the  Indulgence  he  had  al- 
ready met  with,  in  being  rcponed  againft  the  former  Circum- 
dudlion,  viz,  that,  if  he  failed  to  depone,  and  to  report  his' 
Oath,  within  the  Time  limited,  the  holding  him  as  confelTed, 
already  pronovinced,  fhould  remain  in  Force.  And  as  the  Bur- 
den of  reporting  the  Afl  and  Commiliion  lay  upon  him,  it  was 
therefore  his  proper  Bufinefs  to  advert  to  the  regular  Execution 
of  the  A(5l  and  Commiffion.  And,  if  it  could  be  believed,  as 
fet  forth  in  the  aforefaid  Inftrument  of  Proteft,  that  the  two 
Commiffioners,  one  after  anothei",  when  applied  to  appomt  a: 

Day 


D.iy  for  taking  DaviJ  Sinclair's  Oath,  had,  out  of  Compii- 
inent  to  SouthJi/n,  left  the  particuLir  Day  to  his  Numin:ition, 
and  that  SouthJun,  when  informed  thereof,  and  of  the  Ne- 
celfity  that  the  Examination  ihould  be  quickly  taken,  becaufe 
of  David  Sinclair''s  Indifpodtion,  had  ihifted  or  dela>  ed  to 
name  the  Day,  there  was  fo  much  the  llronger  Reaiba  for 
David  Sinclair  s  taking  •  fome  more  efiettual  Meafure  to  have 
the  CommilTion  executed,  and  not  fitting  with  his  Arms 
acrofs  during  the  whole  Relidue  of  the  Time  hmited.  He 
ought,  at  any  rate,  to  have  reported  to  the  Commillloners 
Southditn's  alledged  Refufal  to  h\  a  Day,  and  required  them 
to  appoint  a  Diet.  That  was  their  Province,  not  SouthJun's  ; 
fo  far  to  the  contrary,  that,  after  tlie  Commillloners  had  ap- 
pointed the  Diet  for  Examination,  Intimation  behoved  to  be 
made  thereof  to  Soutbdun,  who  might  have  attended  or 
not  as  he  had  a-mind.  Nothing  of  this  kind  is  fo  much 
as  alledged  to  have  been  done  or  attempted  ;  and  if,  by  means 
of  this  Ncgledl,  the  Term  for  deponing  was  fuffered  to  elapfe, 
and  the  Mean  of  Proof  iolf  by  David  Sinclair's  Death,  it 
can  fcarce  be  a  Queilion  where  the  Blame  lies. 

And  how  is  it  pufllblc  to  believe,  that,  if  David  Sinclair 
the  younger,  who  had  hitherto  been  fb  intent  to  poilpone  or 
protracl  his  Father's  deponing,  had  nozv  become  fo  ^'.ealous  to 
have  his  Oath  taken,  knowing  the  Circumduction  to  Hand  a- 
gainll  him,  unlcls  lie  did  t'eponc,  that  he  would  have  relied 
fatislicd  with  this  luppoled  Oiler  from  Southdun,  without  ac- 
quainting the  Commillioncrs  thereof,  or  applying  to  them, 
who,  lie  lays,  were  i'o  extremely  willing  to  take  the  Exami- 
nation. 

But,  allowing  this  alfo  to  pafs,  let  it  nextbc  confidcrcd  what 
Proof  there  ib  of  the  Puri'ucr's  capital  Averments,  conliUing 
of  the  following  Particulars  :  ly?,  'i'hat  Southdun  was  in  the 
Knowledge  of  David  Sinclair  the  Elder's  dangerous  Indifpo- 
fjtitjn.  ~d/y,  That,  upnn  the  Acl  and  (iommillion's  being  in- 
timated to  the  two  ConmiilTioncrs,  they  agrectl  toaCl,  but  al- 
lowed Southdun  to  a]ipoiut  the  Day.  sdly,  That  this  Compli- 
ment 
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ment  from  the  CommuTioners,  was  notified  to  SouthJun,  and 
Requifition  made  to  him  to  appoint  a  Day,  which  he  refu- 
fed  to  do,  and  put  it  off,  with  the  frivolous  Anfwer  ftated  in 
the  Inflrument  of  Protert. 

If  thefe  Fads  are  not  proved,  or  if  any  one  of  them  is  dif- 
proved,  the  Purfuer's  whole  Plea  muft  fall  to  the  Ground. 
That  the  bare  Inftrument  of  Protert,  unfupported  by  the 
Oaths  of  the  Notary  and  Witneffes,  or  other  extrinfick  Evi- 
dence, is  no  Proof,  will  fcarce  be  difputed ;  and  as  the  Pur- 
fuer  cannot  be  fuppofed  to  have  been  ignorant  of  this,  his 
forbearing  to  move  one  Step  in  the  Matter,  till  the  Notary 
and  one  of  the  inftrumentary  Witneffes  were  dead,  is  ano- 
ther very  fuipicious  Circumftance,  and  reduces  the  whole 
Proof  that  has  been  attempted  on  the  Purfuer's  part,  within  a 
very  narrow  Compafs. 

It  is  known  to  your  Lordfhips,  by  repeated  Experience, 
what  Liberties  are  taken  in  thofe  remote  Parts  by  Melfengers 
and  Notaries,  in  procuring  Witneffes  to  adhibit  their  Sub- 
fcrlptions  to  their  Executions  or  Inftruments  of  Proteft, 
when  they  were  not  prefent  at  the  Place  or  Time  when  thefi 
Things  are  faid  to  be  done,  and  know  no  more  of  the  Matter 
than  the  ChiM-that  is  unborn. 

A  ftronger  Inftance  of  this  cannot  be  figured  than  whar 
occurs  in  the  prefent  Cafe,  as  it  comes  out  on  the  Teftimony 
of  John  Sutherland,  the  only  inflrumentary  Witnefs  alive, 
and  the  more  to  be  credited,  that,  however  ignorantly  h& 
may  have  been  drawn  into  this  Scrape,  trufting  co  the  fupe- 
rior  Skill  of  the  Notary,  he  is  confeffing  Guilt  againft  him- 
felf,  for  which  his  Ignorance  of  the  Law  would  be  no  Pro- 
ted  ion. 

This  Witnefs  being  fliown  the  Inftrument  of  Proteft,  fairly 
acknowledged  its  being  his  Subfcriptlon,  but  at  the  fame  Time 
confeffed,  "  That  he  did  not  hear  one  Word  of  v/hat  wa* 
"  therein  contained  read,  nor  did  he  read  it  himfelf,  to  the 
"  beft  of  his  Knowledge ;  that  he  does  not  remember  at  what 
"  Time  or  Place  he  did  fubfcribe  it,  or  whether  before  or 
"  after  David  Sinclair  the  elder's  Death  y  and   depones,  tJiac 
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"  he  neither  faw  the  Purfiier  take  an  Inftrument  in  the  No- 
"  tary's  Hands  againll  SouthJun,  nor  did  he  hear  what  they 
"  laid,  as  he  was  then  Handing  at  the  Gavel  ot  Sonthdun's, 
**  Kitchen,  a  confiderable  Diitance  from  where  they  were." 
And  further  adds,  "  Tliat  he  figned  that  Inftrument  at  Bcnja- 
"  min  DoulTs  Defire,  but  did  not  hiozu  "what  it  contained." 
If  this  \Vitnefs  is  to  be  credited,  and  the  Furluer  furcly  will 
not  difpute  the  Credibility  of  his  own  Witnels,  he  is  ih  far 
from  allru<fling  the  Inllrument,  that  he  proves  it  to  be  a  for- 
ged Deed,  in  fabricating  of  which,  very  undue  Practices  feein 
to  have  been  ul'ed. 

Thomas  Bremner,  the  Notary's  Servant,  but  who  was  not 
proper  to  be  an  inllrumentary  Witnefs,  becaufe  he  could 
not  write,  gives  an  Account  of  a  Meeting  between  the  Pur- 
fuer,  Southdun,  and  the  Notary,  on  a  Ley-held  below  Soiith- 
Jmis  Houfe,  and  in  lo  far  lecms  to  concur  with  the  former 
Witnefs,  and  depones,  "  That  he  faw  the  Purfuer  have  a 
"  Paper  in  his  Hand,  about  the  Bignels  of  the  prelent  Acfl 
''  and  Commiil'ion, "(well  remembered  at  the  Diftance  of  thir- 
ty-four or  thircy-iive  Years)  "  ami,  to  the  bell  of  his  Remem- 
"  brance,  thinks  it  was  about  taking  the  Purliier's  lather's 
*'  Oath,  that  he  law  the  Purfuer  take  Inllrunients  in  his 
"  Mailer,  the  Notary's  Hands,  and  required  John  Suthcrbiid 
"  (the  former  Witnefs)  and  another  Sutherland,  whom  he 
"  docs  not  know,  to  be  Witnclles  at  taking  the  Inllru- 
"  ment." 

What  this  Witnefs  has  depofed,  in  the  above  Particulars, 
is  llatly  contradiclcd  by  John  Suthcrlund,  the  inihumentary 
Witncis,  who  fwears  politively,  "  that  he  was  neither  defireil 
"  by  the  Purfuer  or  Notary  to  be  a  Witnefs  to  the  taking 
"  the  Inlliumcnt  taken,  nor  was  he  lo  near  as  to  hear  what 
"  lallld  between  them." 

'1  he  lame  Witnefs  (/.  c.  the  Notary's  Servant)  proceeds  to 
give  Account  of  his  going  with  the  Piirlucr  and  his  Mailer, 
the  Notary,  to  the  Houle  of  the  two  Commiinoncrs,  and 
*'  liiw  that  I'apiT,  ii'hich  his  Mcijlit  prr/i-ntid  /oSoutlidun,  in 
"  Ills  Mailer's  Hands,  and   bclievto  the  iiuliucl-i  was  to  inti- 
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•*  mate  that  Paper  to  the  Commiilioners  ;  but  as  he  had  not 
'"  Accefs  to  go  up  Stairs  in  the  Gentlemens  Houfes,  he  did 
"  not  fee  that  Paper  intimated  to  them,  but  heard  it  was  in- 
"  timated."  This  Part  of  the  Oath  is  a  Curiofity  ;  if  the  In- 
ftrument  itfelf  is  to  be  credited,  the  Adl  was  intimated  to 
the  Commiilioners  upon  the  i6th,  and  to  Southdun  upon  the 
17th,  referring  to  the  alledged  Conference  with  the  Commif- 
fioners,  the  preceding  Day  ;  but  this  Witnefs,  ignorant  and 
illiterate  as  he  appears,  fwearing  to  a  Fadl  more  than  thirty- 
Years  old,  makes  the  Vifit  to  the  Commiilioners  to  have 
been  pojierior  to  the  Vifit  to  Southdun,  and  judges  it  to 
have  been  the  A(5l  and  Commiilion  ihown  to  him  at  depo- 
ning, becaufe  it  was  much  of  the  fame  Size,  but  as  he 
was  not  allowed  to  go  up  to  the  CommiiTioners  in  their 
private  Apartments,  he  knows  nothing  of  what  paflTed  in 
private. 

But  the  Matter  does  not  reft  upon  the  Evidence  of  thefe 
two  WitneiTes  ;  for  you  have  the  Gath  of  "James  Campbell^ 
one  of  the  Commiilioners,  who  depones,  that  he  does  not 
remember  of  the  Acfl  and  Commiilion's  being  intimated  to 
him,  nor  any  thing  about  faid  A61  and  Commiilion.  Nor 
can  this  be  deemed  a  xnevenon  ineniini ;  for,  if  any  fuch  Acfl 
and  Commiilion  had  been  prefented  to  him,  and  he  required 
to  appoint  a  Day  for  executing  the  fame,  which  he  had  fiiifted 
■or  declined,  it  is  fcarce  to  be  imagined,  that  ib  material  a 
Circumftance,  in  that  Part  of  the  Country,  would  have  paiT- 
ed  without  Gbfervation  ;  fo  that  it  is  at  leafl  as  ilrong  a  non 
viemini  as  can  v/ell  be  fuppoi'ed. 

James  Budge  of  Tojtingall,  the  other  Commiflioiier,  goes 
fo'  much  further  as  to  fay,  that  the  Purfuer  and  Notary 
came  to  his  Houfe,  and  intimated  to  him  the  A61  and 
CommiiTion  ;  that  he  neither  remembers  of  his  being  I'equired 
to  appoint  a  iliort  Day  for  executing  the  fame,  becaufe  of  the 
Purfuer's  Father's  Indifpoiiiion  ;  that  he  told  the  Notary,  that 
he  was  ready  to  examine  when  Southdun  called  him  ;  bvit  that 
he  was  willing  to  accept  and  examine  the  CommiiTion  in 
Terms  of  the  Adi. 

This 
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This  is  the  whole  of  the  Proof  refpedling  this  Article  ;  and, 
ivlicn  the  whole  Cal'c  is  taken  under  ConlKleration  in  one 
complex  View,  the  Defenders  flatter  thcmfelves,  that  your 
Lordlhips  will  be  fatisried  of  the  Inlulliciency  and  l-allity 
thereof  in  every  Article;  particularly  of  the  Rcquiliiion  faid 
to  have  been  made,  both  to  the  Commiirioners  and  Southdun, 
to  have  a  Ihort  Day  fixed  for  executing  the  Act,  in  relpccl  of 
David  Sinchiir'^  Indifpolkion,  and  the  Anfwers  they  aie  feve- 
rally  faid  to  have  made  thereto. 

The  abandoning  of  it  for  fo  many  Years,  till  SoutbJutt 
wakened  it,  Ihows  what  Opinion  l).ii'U  Sinclair'  had  of  it. 
It  would  not  hurt  the  Caufe,  were  the  Petitioners  to  admit, 
that  the  Act  and  Commillion  had  been  notified  both  to  Soutlj- 
dun  and  the  Commillioncrs,  unlefs  it  had  alfo  been  proven, 
that  they  were  both  required  to  take  David  Sinclair  s  Oath, 
and  rcfuj'ed  to  comply  ;  but  nothing  of  this  is  io  much  as 
Hedged,  fo  far  as  regards  the  ComnulTioners,  and  it  is  dil- 
proved,  fo  far  as  regards  Soutbdun,  as  the  or.s  would  not  be 
true,  if  the  other  was  talfe. 

ThePurfucr  is  pleai'ed  to  lay  Strcf>  upon  the  Mandate  before 
mentioned,  alledged  to  have  been  given  by  the  I'athcr  to  make 
this  Hcquilition  ;  but  this  is  plainly  of  a  piece  with  the  relt  of 
the  Cookery  oi  David  Sinclair  the  Son  :  He  behoved  to  be  pul- 
fcfll'd  of  the  fame  Materials  for  making  tiiis  hclitious  Requifi- 
tion,  as  if  it  iiad  been  a  real  one;  and,  in  this  View,  he  prevails 
with  his  Father  to  fign  a  blank  Paper  for  filling  up  a  Mandate, 
to  be  ulcd  or  not  as  Occahon  llioidtl  afterwards  require, 
an<l  he  proceeds  fo  far  as  to  notify,  that  he  hail  fuch  an 
Ac^  and  Commillion  ;  but,  that  he  made  fuch  Requifition 
as  has  been  allcdge<l,  is  not  only  not  proved  but  difprovcd, 
though  this  is  tiic  Hingeofthe  whole.  And  therefore,  though 
the  Defenders  cannot  admit  that  any  Inch  Requifition  was 
made,  or  Anfwer  given,  they  greatly  doubt  whether  it  would 
be  relevant,  as  it  was  tlie  Province  of  tlve  CommilTioncrs 
alone  fo  apjwint  a  Day  ;  lb  that  upon  Soiifhdun's  alledged 
reiuii:igto  appoint  a  Day,  they  aught  fortlr.vith  to  have  re- 
loitcd    to    the   Conumliioucrs^    wlw,  it  cannot   be  doubud, 

would 


would  mofl:  readily  have  named  a  percmptor  Diiy  for  the 
Examination,  in  which  there  could  have  been  no  Difiiculty' 
as  the  Condefcendence  of  Fads  upon  which  Da'vid  Sinclair, 
elder,  was  appointed  to  be  examined,  was  fully  engrofled  in 
the  Adl  and  Commiflion.  It  is  therefore  inconceivable  that 
David  Sinclmr  the  younger,  would  have  negle<:n:ed  this,  vvhen 
he  fawhis  Father  jull:  a-dying,  (which,  by  the  bye,  is  a  Cir- 
cumflance  that  appears  to  have  been  carefully  concealed  frorri 
Southdun)  if  he  had  not  judged  it  more  for  their  Intereft,  that 
Matters  fllould  remain  as  they  were. 

And  therefore  to  conclude,  as  this  is  a  very  heavy  Clairri 
that  is  now  brought  againft  the  Defenders,  founded  upon  a. 
Bill  of  fo  old  a  Date,  that  the  Intereft  is  fwelled  to  more  than 
double  the  principal  Sum,  labouring  at  the  fame  Time  under 
filch  fufpicious  Cifcumftances,  as  muft  give  the  ftrongeft  Con- 
vi(5lion  of  its  not  being  a  true  Debt ;  and,  as  the  Fads  re- 
ferred  to  David  Sinclair's  Oa.th  were  unqueftionably  relevant 
to  cut  down  the  fame,  that  he  was  rightly  held  as  confeffed 
for  refufing  to  depone  ;  and  thereafter  reponed  againft  thac 
Circumdudlion,  under  the  exprefs  Condition,  that,  if  he  died 
before  deponing,  the  Circumdudion  fhould  ftand  ;  that  he 
accordingly  did  die  before  deponing,  merely  by  his  own 
Fault  or  Negledl,  to  fay  no  worfe,  after  fuch  a  Train  of  De- 
vices to  protradl  the  deponing,  could  no  longer  be  available  ; 
and  as  the  Defenders  are,  by  means  thereof,  deprived  of  fe- 
veral  WitnelTes,  who  could  have  proved  many  of  the  Facts 
contained  in  Southdiin's  Condefcendence,  they  are,  in  your 
Lordfhips  Judgment,  whether  this  Purfuer  has  any  Claim,  ei- 
ther in  Law  or  Juftice,  to  be  reponed  againft  that  Circum- 
du(5lion. 

And,  fuppofing  your  Lordfhips  were  now  difpofed  to  re- 
flore  this  Purfuer,  at  fuch  a  Diftance  of  Time,  when  all  other 
Mean  of  Proof  is  loft,  againft  the  aforefaid  Circumdudion  and 
Holding,  as  confeft,  it  is  humbly  thought,  the  other  Excep- 
tions to  this  Bill,  as  a  probative  and  effedtial  Inftrudion  of 
Debt,  are  fo  ftrong,  that  Adion  could  not  be  fuftained  there- 
upon, againft  the  Reprefentatives  of  James  Sinclair. 
In  refpetl  ivhereof,  &c. 

ALEX.  LOCKHART, 
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XJnto  the  Righi  Honourable  the  Lords  of  Council  and  SeJJlon, 
THE 

E   T    I   T   I   O 

O  F 

James    FeaoF  Ckfterauy 

Humbly  Jfjeivethy 

THAT  in  the  i (^49,  Patrick  Smith  younger  of  Braco, 
with  Confent  of  Patrick  Smith  of  Braco,  bis  Fa- 
ther, difponed  to  Alexander  Smith  of 
his  Heirs  and  Affignecs,  an  annual  Rent  of  320 
Merks,  to  be  uplifted  out  of  the  18  Penny  Land  of  North- 
Strenzie,  and  others,  in  the  Ifland  of  Stronfey  in  Orkney ^  re- 
ferving  to  the  faid  Patrick  Smithy  elder,  his  Liferent,  and  to 
be  enjoyed  after  his  Death  by  the  faid  Alexander  Smith,  and 
his  forefaids,  till  Redemption  fhould  be  made,  conform  to 
a  Claufe  of  Reverfion,  in  thefe  Words,  "  Likeas  it  is  fpecJal- 
*'  ly  provided,  be  exprefs  Condition  hereof,  that  at  what 
"  Time,  or  how  foon  it  fliall  happen  me,  the  faid  Patrick 
*'  Smith  younger,  or  my  faid  Father,  or  otherways,  "John 
*'  Synith  my  Brother,  eldefl:  lawful  Son  to  my  faid  Father, 
"  AfTignee  conftitute  be  us,  or  his  Heirs,  upon  any  Day  be- 
"  twixt  the  Sun  rifing,  and  down  paffing  thereof,  within  the 
"  Kirk  called  St.  Magnus  Kirk  in  Kirkwall,  at  any  Place  a- 
*'  bove  the  G  reefs  thereof,  convenient  for  numering  of  Mo- 
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"  ncy,  thankfully  to  content,  pay,  nnd  deliver,  to  the  faid' 
''  AlcJianJer  Smith,  his  Heirs,  or  Allignecs,  all  and  haill  the 
"  Sum  ot"4oco  Merks  .Sf?/J,  having  Courfe  for  the  Time,  to- 
"  gether  in  one  Sum  ;  the  faid  Alexander  and  his  forefaids, 
"  being  lawfully  warned  to  the  ElTccT:  thereof,  perfonally, 
**  or  at  their  refpecftive  Dwelling-places,  in  Prefence  of  an 
"  Notar  and  Witneifes,  as  etlcirs,  upon  the  Premonition  of 
"  40  Days,  precceding  whatlbmevcr  Term  of  IVbitJinuhiy  or 
"  Martinmas  ;  then,  and  in  that  Cafe,  the  iWd  Alexaiider  znd 
"  his  forefaids  are,  and  ihall  be  rcllriiftcd  to  grant,  all  and 
"  haill  the  faid  annual  Rent  and  Lands  above  fpecificd,  out 
"  of  which  the  fame  is  annalzicd,  to  be  lawfully  redeemed 
"  and  cut-quit  frae  them,  and  Ihall  renounce  the  fame,  to- 
"  gether  with  thir  Preftnts,  and  Infeftmcnt  to  follow  there- 
"  upon,  with  all  other  Right,  e^"t■.''  or  in  Cafe  of  Abl'cnce 
or  Refufal,  it  is  thereby  appointed,  that  Conllgnation  ihall 
be  made  of  the  principal  Sum,  and  any  Annualrcnts  due 
thereupon,  in  the  Hands  of  one  of  the  Baillies  of  A'/V^irj// 
rcfponlal  for  the  Time.  Upon  this  Difpofition,  Infeftmcnt 
followed  in  October  i  649,  and  Mr.  Smith,  or  his  Succellor, 
likeways  entered  to  Polfeflion  of  the  Lands,  tlie  Wadlec 
Sum  being  thought  mere  than  equivalent  to  the  Value 
thereof. 

April  ",         The  faid  Akxandtr  Smith  in  1*^75,  difponed  the    fiiid  hcri- 
"^^^'    table   Right   to  George  Scott  oi  Gi'jhi:JliTi,  and  in  t!ic    1683, 

April  4,    the  faid  George  6V0// difponed  the  Premillbs  to  Patrick  Fca  of 
168;.    l\'fji[thall,  the  Petitioner's  Grandfather. 

In  the  Confad  oi  Marriage  of  James  Fca,  eldcfi;  Son  of  the 

November  faid  PairickFca,  Patrick,  the  Father,  difponed  the  laid  Lan  Is 
*'""■    to  his  Son  Jafiws,  and  upon  this   Contracl,  as  well  as  upon, 
the  Conveyances  above  mentioned,  Intcftments  followed. 

?cb.  25,        J"  ^'^'^  '725,  Robert  Robeitfon  of  Tillichcltoit  led  an  Adjudi- 
»7ij-    cation  of  the  Lands  above  mentioned,  and  many  others,  a- 
gainll  Hugh  Smith  Writer  in  Fdiuburgh,  as  charged  to  enter 
Heir  in  ip^cial  to  the  dcccalcd  Hugh  Smith  of  //«;/>,  his  La- 
ther, , 


ther,  Patrick  Smilh  his  Uncle,  John  Smith  ox  Huip,  his  Grand- 
father, a.nd  Andrezv  Smith  of  RotherJJjolm,  his  Grand-nncle,  or 
to  one  or  other  of  them  who  died  laft  veil  and  fealed  in  the 
Lands  and  others  therein  mentioned. 

Under  the  Title  of  this  Adjudication,  Robert/on  of  Tilliebel-- 
ion,  in  the  1726,  brought  a  Procels  of  Redudion  and  Impro- 
bation  againfl  the  Petitioner's  Father,  and  many  other  Defen- 
ders, calling  for  Produdtion  in  general  of  all  Bonds,  Obliga- 
tions, Contra6ls,  Difpofitions,  Wadfets,  <^c.  affecting  the 
Lands  adjudged,  and  concluding  to  have  the  fame  reduced 
and  improven  upon  the  common  Reafons,  and  likeways  to 
have  it  declared,  tliat  the  Purfuer  had  the  preferable  Title  to 
the  faid  Lands,  in  virtue  of  his  Adjudication,  and  that  any 
Right  thereon  in  the  Perfons  of  the  Defenders,  were  extin- 
.guifl^ed  by  their  IntromiiTions  with  the  Rents,  and  that  the 
Defenders  in  general  fliould  be  ordained  to  count  and  rec- 
kon for  their  iaid  Intromiflions. 

It  is  unneceffary  for  the  Petitioner  to  trouble  your  Lord' 
.ftiips  with  a  Detail  of  the  various  Proceedings  in  this  Pro- 
cefs,  againft  the  diffei-ent  Defenders,  it  is  fufEcient  to  ob- 
ferve,  that  Whitehall,  the  Petitioner's  Father,  contended  that 
the  forefaid  Difpotition  1649,  was  of  the  Nature  of  a  proper 
Wadfet,  and  therefore,  that  he  was  not  accountable  for  the 
furplus  Rents,  beyond  the  legal  Intereft  of  the  V/adfet-fum. 
But  the  Lords,  on  the  19th  Jitly  1727,  "  found  that  the  Rents 
"  or  Payments  over  the  legal  Intereft,  mufl  impute  injortem^  . 
"  fince  the  Time  the  Intereil  fell   due." 

In  the  Year  1731,  a  Proof  was  allowed  to   the  Purfuer,  of 
the  Time  af  the  Defender  Whitehall,  and  his  Author's  enter- 
ing into  PolFefSon  of  the  Lands,  and  of  the  yearly  P«.ent  there- 
of, and  to   the  Defender,  of  the  Deduclicns  from   the  faid ' 
Rents,  by  Payment  of  Cefs,  Tiend,  Feu-duties,  z^c. 

A  Proof  was  accordingly  taken,  and  thereafter  the  Procefs 
was  dropt,  and  allowed  to  lie  over  for  many  Years.  The 
•Reafon  of  this  plainly  was,  that  there  did  not  appear  from 
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the  Proof  any  ground  to  ex  peel,  that  the  Wadfet-fum  would 
be  found  to  be  impinged  or  diminiihed  by  the  Poffcllion  of 
the  Defender  or  his  Authors.  The  Lands  had  been  fet  ia 
Steel-bow,  and  continue  fo  to  this  Day,  and  the  Steel-bow 
Goods  are  the  Property  of  the  Wadlcttcr;  befides,  indepen- 
dent of  thefe  Goods,  which  fell  to  be  reflored  to  the  Wad- 
fetter  in  the  Event  of  a  Redemption,  it  even  then  was  confi- 
•dered,  that  the  Wadlct-liun  alone  was  fully  equal  to  the  Va- 
lue of  the  Lands. 

But  although,  for  thefe  Reafons,  the  Purfuer  for  many 
Years  defcrted  the  Proccfs  of  Improbation,  and  t!ie  Delen- 
der  thought  it  had  been  entirely  dropt,  yet  fome  Years  ago 
it  was  again  revived,  and  wakened,  and  transferred  againll 
the  Petitioner,  at  the  Inftance  of  7^"'"'  Smith,  liiid  to  be  Dau^  h- 
ter  of  the  above  mentioned  Hugh  Smith  Writer  in  Etlmbiir^ihj 
and  Alexander  Mercer  her  Husband,  for  his  Intcrcll,  as  pre- 
tending to  have  Rigiit  to  the  foreiaid  Adjudication,  at  Ro- 
bertjln  oiTilliebelton's  Inllance,  and  the  'Lord  Alemoor  Ordina- 
ry remitted  to  Mr.  Frnncis  Fiirf/uhar/'on  Account^im,  to  con- 
fider  the  Proof  and  to  report.  Mr.  Farfjuhj'jhn  accoi-dingly 
made  his  Report,  ami  the  Objections  thereto  were  adjulled  by 
Lord  Alemoor  in  I7'^>4. 

After  this,  the  Purfuer  again  allowed  the  Caufe  to  llecp  till 
the  17^7,  when  it* was  wakened  of-new,  and  another  Remit 
made  to  Alexander  Farquharfon  Accountant,  to  make  out  an- 
other Account,  agreeable  to  the  former  Interlocutor.  This 
was  accordingly  done,  and  the  lafl  Report  was  lately  approv- 
ed of  by  the  Lord  GaiJiuJIon  Ordinary,  to  whom  the  (laufe 
had  been  remitted,  in  place  of  Lord  Alemoor.  This  la(l  Re- 
port fully  verified  wiiat  the  Petitioner  has  mentioned  aoovc, 
refpetfling  the  I'olkilion  of  the  Lantls,  for  it  from  thence  ap- 
pears, that  the  lnt«rtit  of  the  W^adlct  f'um,  cxcceiicd  the  In- 
tromiilions  of  the  Petitioner,  and  his  Predeceirors,and  Authors, 
will)  the  free  Proceeds  of  tlie  Rents  of  the  Lands  down  to 
IVhil/MuIay   lall,   17 ^'7,  in  95/.   b  s.   1 1  J.  Scots,  ib  that    this 
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Balance  of  Interefl:  was  then  clue  to  the  Petitioner,  over  and 
above  the  entire  Wadfet-fum  of  4000  Merks,  and  the  Steel- 
bow   Goods,  or  Value  thereof. 

The  Petitioner  apprehended,  that  the  Procefs  of  Improba- 
tion,  was  here  at  an  end,  as  it  was  thus  clearly  proved,  that 
no  Challenge  lay  agalnft  the  Wadfet-right,  and  that  the  fame 
was  ftill  fubfifting  in  full  Force,  and  as  effectual  as  when 
granted,  and  fo  could  not  be  fet  afide,  otherways  than  by  a 
regular  Redemption,  in  terms  of  the  original  Contract  or 
Difpofition  ;  but  very  unexpededly  to  the  Petitioner,  the 
Purfuers  at  a  calling  upon  the  loth  of  February  laft,  inlifted, 
that  upon  their  making  Payment  to  the  Petitioner  at  the  Term 
of  Wbitfunihiy  next  1768,  of  the  faid  principal  Sum  of  4000 
Merks,  with  87  /.  i  j.  8  d.  Scots  of  Interell  then  due  ;  or 
in  Cafe  of  his  Refufal,  configning  the  fame  in  the  Hands  of 
any  refponfal  Perfon,  within  the  Burgh  of  Kirk-uiall,  the 
Lands  fliould  be  found  and  declared  to  be  lawfully  redeemed. 
To  this  Propofal  the  firft  ObjecT:ion  that  occurred  was,  that 
the  Purfuers  were  not  now  infilling  in  a  Declarator  of  Re- 
demption, but  only  in  a  Redudlion  and  Improbation,  in 
which  there  neither  was  libelled  nor  could  confidently  be  fo, 
any  declaratory  Conclufion  for  Redemption  upon  Payment, 
and  therefore,  that  as  the  Wadfet-fum  was  now  proved  to  be 
entire,  and  the  Right  itfelf  good  and  effectual,  the  Petiti- 
oner fell  to  be  afToilzied  from  this  Improbation,  referving  to 
the  Purfuers  (if  intitled)to  follow  out  the  Redemption  ;  agree- 
able to  the  Wadfet-right. 

The  Lord  GarJefjJIon,  Ordinary,  was  neverthelefs  pleafed, 
at  the  faid  Calling,  to  pronounce  the  following  Interlocutor: 
Repels  the  above  Objeciion,  and  finds,  that,  7ipon  the  Purfuers 
making  Payment  to  the  Defender,  at  the  Term  of  Whitlunday 
next,  of  the  principal  Swn  of  4000  Merks,  and  87  1.  i  s.  8  d. 
Scots  of  Interefl  then  due  thereon ;  or,  in  cafe  of  the  Defmler's 
reftfmg  Payment,  by  configning  the  faid  Sums  in  the  Hands  of 
any  refponfal  Perfon  ivithin  the  Burgh  of  Kirkwall,  upon  the  Peril 
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.L      /;,.}} the  U»di  contained  in  the  Diftn- 

A^ainll  th.s  I--^l-X  L^a  O  cUnary  was  pleaied  on  the 
Kc|SreieiUation,  which  the  Lor  ^nlwers ;  and  as  the 

./h  Fchruary  U?^,  ^"Tr^e^i;  about  the  K„d  of  the  Sel- 
l/ays oi  ,^^^.^^r-dT.hrhas  appointed  the  Redemption  to  take 
lion,  and  his  I.o.dlh.p  ^;^^  ^1  j  .,^^,^„.  fi^js  himiclt  un- 

place  before  the  next  bellion^  t  e  I  -  ^^^^  ^  ^^^,,,,, 

Ser  the  NecelTuy  <^^^^^or.  which,  conlidenng 
and  Alteration  ^^ /'^^.^^^  r„,„fs  he  would  not  otherways 
the  Multiplicity  of  other      ""^'^  .;*^;.  ^^^^Ihips  with  at  prelent. 

have  inclined  to  l^=^^'V'"°"'^J'^Vl  o  d  1"^^  '^'^^"^  ^''"'■"'^^'  ^''"'^' 
In  the  kftpl^ce,  then,  T^^^^,";'    ;[^,„,  p^occfs  of  Impro- 

,hat  the  lole  Title  upon  -^>f^f  ^j^:,'>:,on  at  R.hcrtJon  of 
batlon  was  commenced,  .'^^^^J^/'^^^,,,/.,  as  charged  to  en- 
rm.Uon^  mUanc^e,  ^^^^ll^^^^^'f hit  Ad  ud.cation.  while  in 
ter  Heir  to  his  I^'-^^^-^^^^^j-^^  (in  Ablcnce  of  the  Petition- 
RrA^crtJons  Pcrlon,  as       was  '^  _,      j     ,,  ^-ell  as  others, 

cr-s  I'redecellor)  f  8^'"  .^'^P   '  ^  Je  in    an   Improbat.on,  to 
,.lght    perhaps  ^^/    ^^'^^l  ^^  J  •;! "ghts,  and  to  bring  on 
force  Produdion  ot   ^  -  ^^^^^  ^^^  ,  ,  p.frfuers.     But  fuch  Ad- 
,     a  Competition  betwcr:  them  am  ^^.^^^    ;„,  declaratory 

iudication  could  not  ^'%^\,;"  l'^  ,^„er's  Rigi^t  (which  clear- 
^^aion  of  Redemption  «[;;,'';,!;;  rupit^iing  the  prelent 
ly  excluded  that  of  t'-  — '  ^^,.,^,,.  ^^  »,,,,ie  any  Pcr.on 
::f^Xrr^l:;^''S- Person  mua  have  a  clear  Right 

jU,h  South  to  -^■,,  .  -  ^^,  ,ten  his  Father  and  Grand- 
r,„neName,who.rcf.u  ^^^^^^   .^  ^^^  ^.^    ,^„,, 

father,  l^ncle   «nd    Ciamlunuc,  Relation 

l^hateVer,  that  thele  I'^r  ons   lo^   m  th  t  1  e^^^  ^^  ^^^^^^  ^^^^ 
10  him,  or  that  any  one  ot  thcmwab  ^^^^^^^^ 
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Granter  of  the  Wadfet-righr,  or  that  either  he  or  they  were 
Heirs   to   the  Smiths  of  Brnco,  or  had  othervvays  any  Right 
whatever  to  the  Reverfion  of  the  Lands. 

2^0,  Suppofing  that '  TiUibeltons  Adjudication  could  have 
been  a  fufficient  Title  for  his  redeeming  the  Lands,  yet  the 
prefent  Purluer,  Jean  Smith,  and  her  Hufband,  have  hitherto 
produced  no  Right  whatever  to  that  Adjudication,  which,  for 
ought  appears,  does  rtill  belong  to  Tillibelton,  or  his  Heirs ; 
and,  without  either  a  Back-bond  or  Conveyance,  this  Pur- 
fuer,  fuppofing  her  to  be  truly  the  Heir  of  Hugh  Smith,  a- 
gainft  whom  the  Adjudication  was  led,  could  not  have  any 
Right  thereto,  or  Title  to  redeem  the  Wadfet,  in  purfuance 
thereof.  The  Petitioner  likeways  apprehends,  that  he  has  a 
clear  Interelt  to  oppofe  his  being  obliged  to  renounce  the 
Wadfet,,  in  favours  of  any  Perfoa  whofe  Title  is  defective 
and  uncertain,  not  only  in  regard  that  he  is  to  be  thereby  de- 
prived of  the  Pofleiliou  of  Lands  which  he  and  his  Prcde- 
ceffors  have  enjoyed  for  above  a  hundred  Years  part,  but  be- 
caufe,  were  he  to  renonunce  in  favour  of  an  improper  Perfon, 
he  might  afterwards  be  troubled  and  difquieted,  at  the  In- 
ftance  of  fome  other  Perfon  having  a  good  Right  to  the  Re-- 
verfion. 

■2,tio,  By  the  original  AVadfet-right,  it  is  provided,'  that  the 
Wadfetter  fhall  hold  the  Lands  Blanch  of  the  Reverfer  and 
his  Heirs  ;  and  accordingly  a  bafe  Infeftment  was  expede  up- 
on the  Wadfet-right.  Now,  it  is  certainly  underftood,  that, 
in  the  Event  of  a  legal  Redemption,  the  Petitioner  fliould  be 
obliged  to  renounce  the  Wadiet-rlght  in  favour  of  the  Re- 
verfer. But  your  Lordfliips  will  obferve,  that  the  Petitioner 
neither  is,  nor  could  be  in  titulo  to  renounce  the  Wadfet,  as 
he  never  could  obtain  a  Precept  of  clare-cofiflat,  in  order  to 
his  expeding  an  Infeftment.  Neither  is  the  Purfuer  in  titulo 
to  grant  any  fuch  a  Precept,  feeing  neither  flie,  nor  her  fup- 
pofed  Authors  or  PredecelTors,  ever  were  infeft  in  the  Wadfet- 
lands,  and,    confequently,    could   not,  with  any    Propriety, 

purfue 


purfue  againft  the  Petitioner  a  Declarator  of  Redemption  of 
this  Wacifct. 

4/0,  Suppofing  the  Puriiicr  had  a  fufficient  Title  in  her 
Pcrlbn  to  redeem  this  Wadiet,  yet  the  prefent  Procefs  is  not 
a  Declarator  of  Rcdatiption,  but,  on  the  contrary,  a  Procefs 
of  Iiiiprobation  and  RcJiu/ion,  which  is  quite  the  Reverfe  of 
fuch  a  Declarator.  The  Conclufions  of  the  prefent  Procefs 
arc,  I  mo,  To  have  the  Defender's  Rights  improved,  as  being 
falle  and  forged.  And,  2J0,  Ihould  the  Purlhcr  fail  in  the  firll 
Conclulion,  to  have  it  declared,  that  the  Purfuer's  Right  is 
preferable  to  that  of  the  Defender's  ;  or,  at  leafl;,  that  the 
Defender's  Plights  are  e\tinguilhed  by  their  Intromillions 
with  the  Rents  :  Inflead  of  admitting,  as  in  a  Declarator  of 
Redemption,  that  the  Wadfet  was  a  fubfilling  and  eifedual 
Right,  and  concluding  that  the  Purfucr  was  entitled  to  re- 
deem the  lame,  by  Payment  of  the  whole,  or  any  Part  of  the 
W'adfet-i'um,  the  Purfuer  lias  till  now  ilrcnuoully  inlilled, 
that  the  faid  Right  was  either  null  ab  inith,  or  that,  at  leaif, 
it  was  totally  extinguilhcd  by  Poflelhon.  Upon  thefe  Alle- 
gations Ilfue  was  joined,  and  Ads  of  Litifconteltation  ex- 
tracted, above  twenty  Years  ago  ;  and  as  it  has  now  appeared 
from  the  Proof  and  Judgments  in  the  Caule,  that  the  faiil 
Plea  of  the  Purfuer  was  dellitute  of  anv  Foundation,  the  na- 
tural Coniequence  thereof  is,  that  the  Petitioner  ought  to  be 
ad'oil/icd  from  this  Improbation,  and  alio  found  entitleil  to 
the  great  Kxpencc  he  has  been  unneccilarily  put  to  by  this 
groundlefs  Procefs,  commenced  in  the  i~z6,  referving  to  the 
J'uifutr,  if  truly  in  the  Ki^ht  of  Revcrfion,  to  follow  out 
the  Redemption  as  accord>. 

5/0,  The  Lord  Ordinary's  Interlocytor,  fuiding  the  Lands 
to  be  redeemed  upon  Payment  od-  Conlignation  made  at 
WhilJnnJiiy  next,  as  therein  directed,  and  thereupon  "  re- 
"  ducing,  improving,  decerning  and  declaring  accordingly," 
plainly  (iippofes  thele  two  tilings  :  i/?.  That  the  iviproi'ing 
uuJ  rcJictiiin^  this  Wadfcc  are  conGllcut.      And,  zJo,  that 

th.cre 
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tfiiere  15  fucli  a  Conclufion  in  the  Purfuer's  Libel  as  can  found 
a  Declarator  of  Redemption.  Now,  with  great  Sabniiirion, 
both  thefe  Points  Hand  quite  the  other  Way.  It  is  impof- 
iible  to  reduce  and  improve  the  Petitioner's  Right,  when  ic 
has  already  been  found  that  it  is  a  good  and  iubfifting  V/ad- 
fet,  and  the  redeeming  it  clearly  luppofes  it  to  be  fo;  io  that 
it  cannot  be  at  the  fame  Time  improved  and  redeemed. 
Neither  is  there  any  Conclufion  whatever  in  the  Purfuer's  Li- 
bel that  can  found  a  Declarator  of  Redemption,  but  rather 
the  Reverfe,  as  already  obferved.  And,  were  the  Purfuer  in- 
clined to  make  an  Amendment  of  the  Libel  to  that  EffecT;, 
which  has  never  yet  been  propofed,  the  Petitioner  apprehends 
it  could  not  be  competently  done ;  both  becaufe  fuch  a  Con- 
clufion would  be  contradidiory  to  the  whole  Strain  of  the  Li- 
bel, which  tends  to  have  the  Wadfet  improved  or  reduced 
in  to,him,  and  becaufe  the  making  fuch  an  Addition  is  not 
admiflible  after  A6ls  of  Litifconteftation,  and  Proofs  being 
taken  and  advifed  upon  a  quite  contrary  Medium. 

Thus,  a  Defender  having  proponed  peremptory  Defences, 
which  would  have  fubjecfed  him  to  the  palUve  Titles,  if  11- 
' belled,  but  no  pafTive  Title  being  libelled,  fave  that  of  law- 
fully charged  to  eater  Heir,  and  no  Charge  being  produced, 
the  Lords  refufed  to  allow  the  Purfuer  to  amend  his  Libel,  by 
inlerting  the  other  pafTive  Titles,  in  order  to  conclude  the 
Defender  as  to  thefe  aJJb,  Forbes,  i'2,th.  December  1709,  Eari 
Lauderdale  contra  Lord  Tejier.  And,  in  another  Cafe,  ob- 
ferved by  the  fame  Colledior,  3d  July,  17 12,  Colquhoun  con- 
tra tke  Laird  of  Neiuinaitu,  the  Purfuer  was  not  allowed  to 
eik  a  new  Conclufion  to  his  Summons,  after  an  extracted  AcT:, 
although  in  thcfe  Cafes  the  Amendment  propofed  was  liOC 
inconfiilent  with  the  other  Branches  of  the  Libel,  as  it  wodid 
be  in  the  prefent  Cafe. 

6to,  Reverfions  are  held  by  ail  our  Lawyers  to  be  jiriHi 
juris,    fo    that  the  Terms  of  Redemption  exprefTcd  in  the 

G'  Right- 
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i..b.  J.     Right   mud  be  obferved. — Sir  Thomas  Craig's  Words  arc: 
£  'j^'    ■    In  J'ujnma,    hoc  feviper  in  reverfione  Jhvanduvi,    ut  ejus  I'crbii, 
Jive  tenor  injpiciafur,  tanquam  in  invejlituris,   ct  ut  fccunJum  c\i 
Book  I,     Jcnunciatio  ct    ohjignatio  fant.     Lord    Stair  likeways  lays  ic 
\\s.    '    down  as    an  eltablillied  Rule.    "  That    Wadfets    muft  be 
"  redeemed  according  to  the  Reverfion,    in  forma  fpecijica, 
"  and  not  per  irrjuipollcns."     And  many  Dccifions,  proceeding 
on   this  Ground,  are  to   be  found  in  the  Dictionarv,  Title, 
Redemption.     Your  Lorddiips  are  always  particularly  attentive 
to  the  Security   oi"  Land-rights ;    and  indeed  too  much  Care 
cannot  be   taken    to    prevent    their  being   Hiakcn   or  thrown 
loofe.     And    although,  in   later  Times,  it  has   been  thought 
proper,  from  equitable  Confidcrations,   to   give  fbme  Relaxa- 
tion  for  the  rigorous  Obfervance  of  the  ancient  Rules  as  to 
the  Redemption  of  Lands,  particularly  fullaining  ProcclTcs  of 
Declarator  of  Redemption  for  fupplying  tlie  Plate  of  Premo- 
nitions,   yet  the  Petitioner  can  difcovcr  no  Inilance,  in  the 
Praiflicc  of  this  Court,  where  a  Wadl'et  has  been  declared  to 
be  redeemed,   not  only  without  following  out  the  Order  of 
Redemption,  but  without  any  Summons  of  Declarator  being 
brought,    or    fo  much   as    a  Conclufion    in   a  Libel    to  that 
tfled. 

The  Petitioner  cannot  find,  that,  in  any  late  Cafe,  your 
Lordlhips  have  gone  further  than  fometimcs  to  allow  a  rcj^u- 
lar  Declarator  to  precede  the  Redemption,  (o  as  to  fupply  the 
Place  of  the  Premonition,  and  to  have  all  the  preliminary 
Quetlions  therein  adjurtcd,  that  might  otherways  ailord  a 
Ground  for  challenging  the  Order  of  llcdcmption  when  ufed, 
or  for  impeding  its  taking  place;  and,  in  Ibme  Inlhmces, 
where  the  Order  prcfcribed  by  the  Deed  has  been  actually 
ufed,  but  afterwards  excepted  to,  your  Lordlhips  have  al- 
lowed the  Dcfecl  to  be  lupplied  by  Payment  or  Confignation 
of  the  Money,  in  a  Manner  ccjually  convenient  lor  both  Par- 
tics. 

Thus, 


[  II  ]■ 

Thus,  in  the  Cafe  of  the  Duke  of  Go'-don  contra  Macpber- 
Jon,  2d  March  1756,  the  Redemption  being  competent  upon 
any  Whiljmulay,  the  Duke,  at  IVhitJiindny  1755,  executed 
a  regular  Premonition,  and  Order  of  Redemption,  and  there- 
upon brought  his  Declarator  ;  but  Macpberfon  objedled,  that, 
by  tlie  Claufe  of  Reverfion,  the  Money  fliould  have  been 
paid  in  Gold  and  Silver,  whereas  the  Duke  had  configned 
Bank-notes  ;  and  your  Lordlliips  only  fuftained  the  Order  of 
Redemption  to  this  EfFedl,  "  That  the  Duke  inight  redeem 
*'  the  Lands,  by  Payment  or  Confignatlon,  upon  the  Term  of 
"  Whitfunday  then  next  ^756,  of  4000  Merks,  in  one  Sum  of 
"  current  Gold  and  Silver,  having  Paffage  for  the  Time,  and, 
"  upon  the  Purfuer's  making  fuch  Payment  or  Confignation, 
"  found  the  Lands  redeemed,  from  and  after  the  faid  Term." 
There  your  Lordlhips  would  not  even  fuffer  Notes  to  be  fubfli- 
tuted  in  place  of  Gold  and  Silver,  mentioned  in  the  Wadfet- 
right,  and  only  fuftained  the  Order  of  Redemption  that  had 
been  ufed,  and  the  Procefs  of  Declarator  thereupon,  as  fuiE^ 
cient  to  anfwer  for  a  Premonition  to  the  Wadfetter,  that  the 
like  Order  of  Redemption  was  again  to  be  ufed  at  the  next 
Whitfunday,  in  the  exad:  Manner  prefcribed  by  the  Con- 
tradt. 

Again,  in  a  flill  later  Cafe,  determined  in  February  1762, 
between  Campbell  of  Glenure,  and  others,  Adjudgers  of  the  E- 
flate  of  Appin,  and  the  Stewarts  of  BallocheJhJJj,  who  had 
two  Wadfets  upon  the  Eftate,  whereof  the  Redemption  was 
limited  to  twelve  Years,  which  expired  ^.x.  Whitfunday  1761, 
a  Ranking  of  the  Creditors  of  Appin,  and  likeways  an  Im- 
probation  having  been  brought,  the  Stexvarts  were  thereby 
obliged  to  produce  their  Wadfet-rights,- and  the  Adjudgers 
thereby  difcovered  the  Limitation  of  the  Reverfion;  but  the 
Adjudgers  did  not  pretend,  as  the  prefent  Purfuer  is  doing, 
to  couvert  their  Improbation  into  a  Declarator  of  Redemp- 
tion; on  the  contrary,  the  Purfuer  of  the  Sale,  and  Mr. 
Campbell  of  Glenure,  another  Adjudger,  did,  in  due  Time,  be- 
fore 


for^JVhitfunday  ly^U  rallc  a  proper  Summons  of  Declarator 
of  Redcmpcloa  agair.(l  the  Wadlecters.  for  having  K  touml 
?hac  they  were  uuklcd  to  redeem  the  Lands,  and  that  an  Of- 
tcr  at  tiJe  Bar  of  the  Wadfct-money,  or  Confignanon  there- 
of Ihouldbeaa  efeaual  Redemption.  This  Declarator  was 
called  fo  early  ;.,  February  1761,  but  the  >ur(uers  were  ad- 
vlfcd  not  to  truft  to  its  ElFccI  with  regard  to  tl^  ddpenhng 
x^.kh  the  Form  of  Redemption,  and  thererore  G!awrc  macic 
a  formal  Premonition,  and  thereafter  upon  the  ferm-day, 
ufedthe  precife  Order  of  Redemption  direaed  by  the\\ad  e.- 
rilhts.  ThePurfuers  afterwards  infilled  >n  thcr  Declarator, 
and  the  Wadlitters  having  lliU  Ibuggled  the  Redemption, 
notwithrianding  all  that  had  been  done,  your  I  ord.h.ps  jult- 
Iv  found  the  Lands  redeemable,  and,  upon  the  Purfuers  ma- 
king Pavment  of  the  refpecTive  Wadiet-lums  to  the  Defen- 
der? agamft  tlxe  Term  oaVh.t/nnJ.y  1762,  declared  the  Laua= 

'in  tht'laa  Cafe,  your  LordHiips  will  likcways  obfervc,  that 
the  Order  of  Redemption  was  not  difpenled  w.th  but  only 
the  Term  for  Payment  of  the  Money  prorogated,  (o  as  to 
prevent  the  Equity  of  Redemption  trom  being  forecloied,  m 
•ef,>ea  of  theWa.lioaers  having  reluicd  to  take  the  Money 
at  the  Term  appointed  by  the  Right  uocwithllanding  that 
tJie  Purfuers  had  done  every  thing  m  thcw  Power  tor  obhgmg 

chtm  to  accept  ot  it.  .      ,     r  r     1  j 

But  the  Interlocutor  now  complained  of  goc.  far  beyond 
^vhat  ^^■■.xs  done  in  either  of  thofc  Calcs,  lor,  without  any  De- 
clarator or  Conduf.on  of  Declarator,  it  entirely  abohilK-s  the 
Order  of  Redemption  prclcribcd  by  the  Wadlet-nghr,  and 
ia  place  thereof,  fubllitutes  another  lorm,  by  l^aymcnt  of 
the  Money  to  the  Petitioner,  or  Conhgnation  thereof  at  /f /.•;/- 
fiauJay  nci,  in  the  Hands  of  any  relponfal  Perlon  within  the 
Towno.  yu,i...//;  .ml,  upon  this  new  Order  bcing^uled, 
declares  the  Lands  to  be  redeemed,  and  the  Wadlet  rauucd. 
oraum  eiul.  The  Petitioner,  however,  cannot  think  your 
-"  '^^  Lordlh'ps 


|!;:^^"P^   ^^ill  incline  to  aWfl J       ,- 
Redemption,  fettled  h^    /'"o^"'!   m   this  Wav  f1..  t- 

?f  Parries,  efpecil  1, '/,tfrT''^  C„„,raa  aL  ll°™  "^ 
^tV  for   doincr  ,v  ,      ^^le  where  therp  ^.      l    ^^'^^^ment 

ing  the  very  Subfifte  ee  of'   .''"  «"™<l'er3 S  fZ '™  ^^  "P- 

Number  rVs'd  7''*"=^   *ar  R.«l«i=»  »  the 
untenable;  the  S-if  '"'=''  '°  have  en  Ir  ,/'"''' great 

ing  the  La'ndsL  I  4  Pr^  ""  '"  "«  ^^oflJ'Z  ]'■  ^ 
he  granted  a  Tacfc  „f  ^r^'  T"  ^''"gabo:'';  ""  b''°'<!- 
ret  to  rt,n.  This  is  welll  '*''  "''"^of  a  ft  °  ?  "'"■'""'. 
Peritioner  is  bound  o  at""";  '°  *^  P"fi.er  an^'"''  f^ 
not  more  than  that  T,  .         '"  *'  Revcrfer  tl,f  r       1  "'  "« 

fiers  having  a'Defi;''j?°tt^  '""  ''™™ari 'f  XV" 
involving  him  in  a   r-     „""™g'ns  that  Tad-    ,j        *^'"'- 

^pon  tijeVarrandi^e  o'fT' ™  "^'^-'^g^Ttliat  ^fr"^  " 
On  the  other  hand    f^e'    ,  °=''-nant: 

Sring  to  take  a„v  uArearo     'f  ''"=  Petitioner  been  f        . 
:iKht,  tha»  h,-  h-/  "^"^afonablc  Ad»anta»»   '*■    ,  "  ^'°"^  de-  - 

vin  iud.ci    V    .   '■'P«"^'Jly  made  this  of  '"  "'="*'«- 

en  judical,,,  toat,  providin?  the  t     P**"  »  the  Pu,./;.,, 

Ming  S«u  ";•  frdet=  '"f  ^°"  Good^o"1brr"S,  '""• 
h  of  the  I.ea  .  £  ttld  "'^  "?  »  hi,™' '"4^"*..  or 
«  intereft  due    hereon    ,  ?r'f'P' °f 'he  Wadfo  f    '^'P'"" 

.as  dns  moll  reafonable  Offi    ha  ^  ^'"'^  'o  the  P  'r^:  """ 


t»mds.: 


•  ^^  lile  and  Diftrefs,  by  pufl^'n^ 
.Pndsto  involve  him  ^'^  ^^°f.^!.' ,  ,he  Concluhon  of  the 
'^)i:^^^V^o^%^^:^t^;;^\^^.  .,aU.a  her,  and, 

conlequcntly,  every  Dcta  ce  comv  petitioner  therefore 

pear  in  the  moft  favourable  ..  g  •  ^.^.^^     ,^,,  p^^uer 

Tbrnits  .t  to  your  Lore  -ps  tl.a,  -  ^^  >^.  ^^  ^^  ^^^^^  ^^ 

fiftlns  one. 

,    /•         .  7 r^rAflnts,  to  alter  the  Lota 
m  ^t  therefore  pfyou^^^^^^^^  ,„,,  ;,.  ..- 

yons  -^ntb  the  dents  ^J    f^^^/.  ^f  R.juBwn  and 
\he   Vct.i^onerJrm   0^  f^f^p/J.^  and  her  Nuf- 

land  hablc  to  ^f  .f ''',  ■„  ,/,,,>  Defence  agawjl 
red  by  him  and  his  P''''f'p^^,i,,r,  upon  maktns 
the  fame,  rcjcr^ingtohe  ^     -     J^  ^^  „e  Rc- 

i:;^':ftt::i:J^^^^^^^^'^''^^' 

right' 

According  to  Jufticc,  c'C- 

D  A  V.    11  A  E 


jme  20.  1769. 


ANSWERS 


FOR 


Alexander  Mercer  Merchant  in  Edinburgh,  for  himfelf, 
and  as  Adminiftracor  in  Law  to  TVilllam,  John,  Hexu, 
Alexander,  Janet,  and  Jean  Mercers,  his  Children  by  his 
dcccafed  Wife  Jean  Smith,  Daughter  of  Heio  Smith 
Writer  m  Edinburgh,  alfo  deceafed. 


TO      THE 
PETITION    of  James    Fea    of    Ckjlsran,    . 


TN  the  year  1649,  Patrick  Smith  of  Braco  having  fettled  his  land- 
J.  eftare  in  Orkney  upon  his  eldefl:  fon  Patrick  Smith,  he  did  at  the 
fame  rime  make  fimdry  provifions  in  favour  of  his  younger  children,  of 
whom  he  had  no  Icfs  than  thirty,  who  ail  lived  to  be  men  and  women. 

Of  this  date,  the  faid  Patrick  Smiths  elder  and  younger,  joined  in  a  April  28. 
deed,  whereby,  on  a  recital  that  Patrick  Sinifh  elder  had  uplifted  the  '^49-, 
funis  of  money  deftined  for  provifions  to  his  youn<Ter  children,  and  had 
purchafed  therewith  certain  lands  in  the  Ihirc  of  Perth,  which  would  fall 
to  hi'  eldeft  Ton,  and  being  willing  that  the  other  children  (hould  be 
fuffici  iitly  provided  ;  therefore  they  difponed  to  John  Smith  the  eldefl: 
fon  ot  the  fccond  marriage,  the  lands  of  North  Srrynie,  and  others  ly- 
ing within  the  iHand  of  Sironzie.  Tiiis  deed  contains  abfoiute  war. 
randice,  with  a  refervation  therefrom,  of  a  right  of  annaalrenc  out  of 
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tbefc  lands,  granted  by  them  to  Alexander  Smith  another  younger  fon, 
lo  the  reverfion  of  which  the  fdid  Jchn  Smith  is  thereby  particularly 
a  n^'iieJ  Upon  this  diipofition,  and  a  charter  which  was  granted  apart, 
of  "he  fame  dace,  agreeably  to  the  practice  of  thofe  days,  the  faid  John 
Smith  was  infcfc  b.^le.  and  his  fafme  duly  recorded  in  tlic  lame  year. 

The  light  of  annualrciu  referred  to  in  this  deed,  was  intended  as  a  (e- 
curity  to  the  faid  Alexander  Smith,  for  his  portion  of  4000  merks,  and 
wascoallituicd  by  a  difpofirion  of  the  fame  date,    executed  by  the  faiu 
Purick  Smirhs.  elder  and  youns^er,   whereby,  on  the  fame  narrative  with 
rhe  deed  in  favour  of  John,  they  difponed  to  the  faid  Alexander  Smith, 
his  heirs,  and  aHl^nees,  an  anmulreai  of  320  merks  Scots,    which  was 
Prccifcly  the  interefl  at  eijrht  per  cent,  which  then   took  place,  (rf  4000 
inerks    to  be  uplifted  forth  of  the  faid  lands  of  North  Scryme,  and  others 
d.iboned  to  John  as  above-mentioned.       This  ani^uahent  i.  by  the  deed 
declared  to  be  redee.uable  at  an)  time  by  the  faid  Patrick  Smiths,   elder 
and  younger,  or  by  the   faid    John  Smith,  or  his  heirs,  on  payment  or 
conneuation  as  therein  directed,  of  the  foiefaiu  fun.  of  4000  meiks.   The 
deed  contains  a  precept  of  faluie.  upon  which  Alexander  Smith  was  alfo  in- 
icf.  bale  on  ihe  i6ch,  and  his  fafine  recorded  the  31ft  ol  t;dob.  that  year. 
The  faid  John  and  Alexander  Smiths  furvived  their  father,  and  John 
havin-  died  foon  after,    was  fuccceded  by  his  fon,    an  infant,    and  after 
his  death,   by  fcveral  minors,  one  after  another.     Alexander  came  there- 
by,   fometime    between   the  year    1660    and    1670,    to    attam  poncf. 
lion  of  the  lands  for  payment  of  his  pnrimony.   and  in  virtue   of  his 
annualrcnt-rij-ht,   he.  and  thofe  deriving  right  from  him,  continued  to 
pffcfs  the  lands  for  upwards  of  fifty  ycais,  without  being  called  to  ac- 

compt.  ,      ,  .       .    ,         e  1  1 

1111675,  Alexander  Smith  difponed  this  right  of  annualrcnt,  with 
the  4000  merks,  on  payment  of  which  the  lame  was  redeemable  ,  to 
Scot  of  Gibbicfton,  who  was  alfo  iiifcfi,  and,  after  having  pofleflcd  the 
^PMlM.  lands  till  tiie  1683.  difponed  the  faid  annualre.u  to  Patrick  Fea  ot 
.6S3-  Whitehall.  I'pon  this  diipofition  Patrick  Fea  was  iiifcft,  and  entered 
to  the  poircHion  of  theic  lands,  which  he  and  his  dclcendents.  down  to 
James   Fea  of  Whitehall,   no.v    of  Clcdctan,  the  prclcnt  dclender,   have 

k(pt  to  this  d;\y.  ...  ,.-  , 

In  the  year  1723.  Hew  Smith  writer  in  Edinburgh,  grandion  and  ap- 
parent heir  of  the  faid  John  Smith,  being  d.-Grons  to  recover  poiiclhon 
of  thcfc  lands,  which  were  worth  a  great  deal  n  ore  than  4000  merks 
with  which  thev  were  burdened,  and  being  well  informed,  that  the 
dc!)«  was  oveipaid,  both  principal  ar.d  intereH,  by  intromiHions  with  the 
rents  of  the  lands  beyond  the  legal  iiUcrea  of  the  money,  he  dctermmcd 


to  prorecute his  right.  And  for  that  purpofe,  in  order  to  mnke  up  a  title 
to  the  infefcment  which  had  ftood  in  tiie  perfon  of  his  grandfather,  he 
granted  a  truft-bond  to  Robert  Robertfon  of  Tillybekon  for  L.  30,000 
Scots,  whereupon  he  was  charged  to  enter  heir  in  fpecial,  in  the  above, 
and  feveral  other  lands  which  had  belonged  to  the  faid  John  Smith. 

In  1724,  a  decreet  of  adjudication  was  obtained  in  name  of  Mr  Ro- 
bertfon, adjudging  the  feveral  lands  from  Hugh  Smith,  as  thus  charged  to 
enter  heir  fur  payment  of  the  accumulated  fum  of  L.  36750  Scots. 

Upon  rhe  title  of  this  adjudication  a  procels  of  redu(ftion,improbation, 
declarator  of  extindtion  ajid  property,  maills  and  duties,  compc,  reckon- 
mg,  and  payment,  was  brought  in  the  name  of  JVlr  Robercfon,  againft 
James  Fea  of  Whitehall,  as  pretending  right  to,  and  pofTefling  the  faid 
lands  ;  and  againft  fundry  other  defenders  pofTefJing  'or  claiming  righc 
to  other  lands  therein  mentioned. 

Befides  the  ufual  conclufions  in  a  fummons  of  this  kind,  particularly 
that  the  defender  Fea  of  Whitehall  fhould  holdjuft  compt  and  reckon- 
ing for  his  and  his  authors  introniiffions  with  the  rents  of  thefe  lands, 
whereby  it  would  appear  that  he  was  overpaid  of  what  was  juftly  owing 
to  him,  there  is  a  fpecial  conclufion  for  having  it  found  and  declared, 
"  That  the  purfuer  upon  his  adjudication  had  the  beft  and  undoubted 
"  right  to  the  forefaid  lands,  preferable  to  the  defenders  their  whole 
♦'  rights  and  pretences,  and  that  he  ought  to  be  ordained  to  be  put  in 
*'  pofTefllon  of  the  forefaid  lands  above  fpecified,  and  impowered  to  let, 
"  ufe,  and  difpole  thereupon  heretably  as  his  own  proper  lands  and  heri- 
"  tages,  and  the  defenders  difcharged  from  troubling  him  or  his  tenants 
"  in  the  poflcfhon  thereof  in  time  coming.". 

In  this  proceJs  there  appears,,  between  the  years  1726  and  1732,  to 
have  been  a  very  obftinate  litigation,  which  was  conduced  by  fome  of 
the  mod  eminent  counfel  of  thofe  tunes.  It  would  be  tedious  and  un- 
necefTary  to  recapitulate  minutely  the  various  fteps  of  procedure  ;  only  it 
may  be  obferved,  that  Whitehall  appears  to  have  been  fofenfibleof  the  truth 
of  the  alledgeance  that  his  debt  was  over  paid,  and  apprehenlive  of  a  proof 
of  the  fuper-intromiffions,  that  he  had  recourfe  to  every  dilatory  defence 
which  could  be  thought  of ;  and  after  all  his  objedions  to  the  purluer's 
title  were  repearedly  over-ruled,  he  reforted  to  many  nice  poincs  of  law, 
which  were  very  keenly  conteftcd,  concerning  the  nature  and  effeiHs  of 
his  right,  aivd  the  intromiflions  which  had  followed  thereupon;  and,  a- 
raongft  other  things,  contended  chat  he  being  a  fingular  fuccefTor  was 
not  liable  for  the  intromiflions  of  his  authors,  2.nd  that  his  own  intio- 
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miniciis  were  not  fuffieicnt  to  extinguifli  the  debt,  efpecially  as  they 
could  only  be  imputed  from  the  time  of  the  citation  in  that  adion. 
Jan  6.  Of  this  Jate,  the  Lord  Ordinary  found,  "  That  the  infeftment  of  an- 
'^'^'  "  nualrent  founded  on  by  the  defender  ought  to  be  reftriJlcd  to  the  le- 
"  g^\  annuslrent,  conform.'to  the  fevcral  aJls  of  parliament ;  and  fo  far 
"  as  the  defender  or  his  authors  have  thereby  uplifted  more  than  their 
"  Ic^ral  annualrcnt  for  the  time,  that  the  fame  nuirt  impute  to  the  ex- 
"  tindion  of  the  4000  merks  contained  in  the  claufc  of  redemption  of 
"  the  fiid  right,  an  I  ordained  the  defender  to  give  in  an  account  of 
"  charge  and  difchar.'e  againll  hinifelf,  for  his  and  his  authors  iiuro- 
•'  mifnons  widi  the  rents  of  the  lanJs  ia  rhe  f.iid  right." 

And  to  this  interlocutor  the  whole  Lords  adhered,  after  advifing  feve- 
ral  reclaiming  petitions  for  the  dcfentlcr,    and  by  their  final   inierhicuror 
]o\y  19.  of  this  date,  found,  "That  the  rents  or  payments  over  the  legal  intcreft: 
'^*^'       •*. muft  impute  /;/  fortein  fince  the  time  the  iniereft  fell  due." 

After  this  the  proceedings  having  been  Hopped  by  the  death  of  Fca  of 
Whitehall,  the  proccfs  was  at  laft  transferred  againft  James  Fca  his  ion, 
Ju'ys-  and  of  this  date  the  Lord  Ordinary  •'  granted  to  either  party  a  corjundt 
*''^''  ••  probation />/o«;  de  jure  o(  \.\\t  time  of  the  defender  and  tiis  authors 
«•  their  entciing  to  the  poflcirion  of  the  lands  and  ellaie  of  North  Stry- 
•'  nie,  and  of  the  yearly  rent  thereof,  and  allowed  the  defender  to  prove 
".the  deductions  from  the  faid  rent,  public  burdens,  6'^.  and  granted  a 
"  commifTion  for  taking  the  proof  in  the  country. 

Accordingly  commiffions  having  been  extradled  by  both  parties,  a  jono- 
proof  on  the  fcveral  points  before  mentioned  was  led  in  the  month  of 
October  1732,  and  a  variety  of  writings  were  recovered  and  produced  as 
evidence  of  the  fads  in  difputc. 

The  faid  Hew  Smith,  for  whofc  behoof  the  proccis  hid  been  carried 
on  at  thcinllancc  of  his  trullce,  having  died  foon  alter,  leaving  an  only 
daughter  fean  Smith,  an  infant  without  tutors  or  cmators,  the  procefi 
was  (lopped  during  her  minority.  But,  in  the  year  1759,  Hie  having  been 
married  to  the  rei'pondcnt  Alexander  Mercer,  the  procels  «ns  at  lad  wa- 
kenctl  at  her  jnd  her  hulband's  inllancc,  and  remitted  to  Lord  Alcmoor 
as  Ordinary. 

'I  he  titles  produced  for  Mrs  Mercer  ftcrc,  the  forefaid   bond  by    Hew 
Smith  to    Roberifon  of  Till)belton,   with  the    fpecial  charge  and    adju- 
dication at  his  inlbncc  ;  and  an  f  xtrad  of  a  dilpofition  and  anignaiioti 
to  the  forefaid  bonti,  an^l  all  that  had  followed  or  nimild  follow  tlierc- 
s«pt.  17.  on,  granted  by  Tillybclton  t(»  Alexander  Jicklon  wrucr   in  Fdinburgh, 
'7''3-       of  tlais  date,   and  icgiftercd  in  the  books  of  Seflion  ;   cxtraiflcd   difpo- 
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ifitlon  and  ailignation  granted  by  John  Donaldfon  fiirgeon  in  Perth,  heir  J*"-  ^^^ 
in  general  ferved  and  retonred  to  the  faid  Alexander  Jackfon  before  the  '^ 
Sheriff  of  Perth,  conform  to  general  fervice,  dated  irth  February 
1743,  diily  retoured  to  chancery,  whereby  he  difpones  to  the  faid  Jean 
Smith,  her  heirs  and  aflignees,  the  forefaid  bond,  decreet  of  adjudica- 
tion led  thereon,  lands  thereby  adjudged,  and  conveyances  thereto,  re- 
giftered  in  the  books  of  Seflion. 

After  fome  proceedings  before  Lord  Alemoor,  his  Lordfliip,  of  this 
^ace,  "  remitted  to  IVIr  Francis  Farquharfon  accomptant,  to  make  np  a  Tan.  34; 
*'  ftate  of  the  caufe,  and  abftradl  of  the  proof,  fo  far  as  concerned  '^^i. 
"  Fea  of  \A'hitehall  and  his  prcdecelTors,  their  intromiflions  with  the 
"**  rents,  profits,  and  duties  of  the  lands  of  North  Strynie,  and  others, 
*'  belonging  to  the  purftiers,  over  and  above  the  leo;al  interelt  of  the 
"  fum  for  which  the  lands  were  impignorated  by  the  purfuers  prede- 
^'  cellors,  agreeable  to  the  proof  and  former  interlocutors  of  the  Court, 
**  and  thereupon  to  bring  the  fame  10  a  balance,  whether  againft  or  in 
*'  favour  of  the  piirfuers,  or  fliewing  that  the  forefaid  fum  has  beeii 
*'  totally  exhaufted  hy  the  defender  and  his  predecelTors  intromiflions, 
*'  as  aforefaid." 

Of  this  date,  Mr  Farquharfon  gave  in  a  very  full  and  accurate  report,  July  27. 
flating,  ^/y?,  the  term  of  entry.  2dly,  The  amount  of  the  rent,  as  '^^^* 
proved.  And,  ■^dly.  The  deductions  therefrom  ;  and  fubjoined  an  ab- 
ftra(5lof  all  the  different  proofs  of  the  rent  at  different  periods,  from  the 
year  1662  downwards.  And  from  the  whole  of  thefe  brought  out  a 
medium  of  L.  177:  9:  4,  as  the  rent  which  had  been  drawn  by  the 
defender  and  his  authors  and  predeceffors  out  of  the  lands  in  queilion. 

From  this  report  it  was  obvious,  at  firft  view,  that  the  intromiflions 
by  the  defender,  and  his  authors,  did  greatly  exceed  the  whole  4000 
meiks,  and  intcrefl:  thereof;  and  that,  confcquently,  the  annualrent 
right  was  long  a^o  extinguiflied,  and  a  coiifiderable  balance  due  to  the 
purfuers:  This  is  evident  from  one  circumftance  alone,  v\uhout  enter- 
ing further  into  the  calculation,  or  making  a  periodical  imputation  of 
the  furplus,  fo  as  to  reduce  the  capital  annually :  For,  if  L.  177  :  9  :  4, 
fliall  be  held  .ns  the  rent  by  which  the  defender  niuft  acconipt,  it  is 
plain,  that  this  fimi  exceeds  the  annualrent  of  4000  nierks  ;  which,  at 
5  per  ant.  is  only  L.  133:6:8,  in  the  fum  of  L.  44  :  2  :  8  ;  and  as 
intereft  has  been  at  5  per  cent,  ever  fince  the  year  1705,  the  defender 
has  now  enjoyed  that  furplus  for  64  years,  and  the  debt  of  4000  merks 
is  thereby  totally  extinguiOied.      And  if  the  furplus  alfo  received  an- 
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nmllv  preceedin::;  that  period,  from  the  1668  is  alfo  brnii2,ht  into  tht 
computaiion,  the  defender  will  be  iliie  a  very  confiJerablc  lum. 

But  as  ih:  chief  view  of  the  purWiers  was,  to  obtain  poffcirion  of  the 
laiivis  and  to  have  this  anniialrent  declared  to  be  cxtir.iruilhed,  without 
propoliii;?  to  recover  any  thinj;  from  the  defender,  from  whom  htile 
could  be  expcitcd,  they  were  not  anxious  about  pii(hini>;  ihc  conte- 
qiicnccs  of  this  report  as  far  as  they  niioht  have  gone;  nor  were  they 
at  the  trouble  of  makhi^;  objc-aions,  on  their  part,  to  Mr  r  arcjLiharfoii's 
report  in  QvcrA  articles  by  which  the  balance  might  have  been  brought 
out  flill  ore.iicr  in  ihcir  favour;  what  they  aimed  at  was,  only  to  icco- 
YCT  the  l.'.nds,  with  as  little  delay  and  expcnce  as  pofrihlc. 

O.)  the  other  hand,  the  defender  feeing  the  conkquences  of  the  re- 
port as  it  (tood.  iricd  all  the  arts  of  liiig;  tiun,  in  objcding  to  the  report, 
and  dilpiitin?,  the  dam  aflumed  by  Mr  Farquharlcn.  Afiei  various 
procedure  before  the  Lord  Ordinary,  it  was  at  [A\  ultimattly  fixed,  by 
iiitcilocuforof  the  i8ih  February  1764.  that  the  pt-iFcf^'on  of  the  delen- 
ilci's  authors  had  commenced  in  the  year  i6ft8.  and  had  been  continued 
ever  ilnce.  By  the  fame  interlocutor  it  was  further  lound,  "  1  hat  the 
•'  rem  of  thcfc  lands  fall  to  be  computed  at  a  medium  of  the  prool  by 
••  witnclfcs,  the  tack  1662,  the  tack  1676,  the  contra^  1700,  and 
•«  the  tack  1709  ;  which  medium  appears  from  the  nth  pai^e  ol  tlie 
"  fubauditor's  report  to  be  L.  i  41  :  r  t  :  1 1  ;  mid  that  no  certain  cvi^^ 
"  deuce  of  the  rent  arifes  Jtom  the  difpofi  lions  1^149,  i  675,  ««./ i  683." 
The  interhKUtor  further  approves  of  the  report  as  to  all  1  he  oilier  arti- 
cles ;  and  "  appoints  an  accompt  to  be  inltiiuicd  upon  ihele  picmilics, 
"  and  that  the  cxcrcfs  rents  above  the  legal  inicrcfl  of  4000  merks  ihall 
"  be  imputed  in  extindion  of  the  laid  principal  fum  ;  and  remits  to 
"  Mr  Karquharfon  to  make  out  the  faid  accompt,  and  report." 

lioth  panics  rcprtlented  againll  this  interlocutor.  The  dctcndcr  on 
xll  the  various  grounds  which  had  been  formerly  urged  by  him  as  ()b- 
jcdions  to  the  I'cport  ;  the  purfucr  only  on  one  ground,  viz.  the  rejcd- 
mg  tl»c  proof  of  the  extent  of  the  rcut  arifing  from  the  original  dilpofi- 
lion  of -innualrcnt  and  the  fub'cqucnt  conveyances  ihtrcof;  bywnich 
the  medium  of  L.  177  :  9  :  4,  ftatcd  in  the  rcpoit,  had  been  rcdutcd  to 
I..  141  :  I  (  :  II.     The  Loril  Ordinary  rcfufed  both  rcprclcnt^tions. 

Jn  Older  to  determine,  whether  it  would  be  proper  to  lUugglc  this 
p,oint  any  fun  her,  a  calculation  was  diiedcd  to  be  made  how  the  ac- 
count would  Hand  upon  the  data  pointed  out  by  the  Lord  Ordinary's 
iiitcrlocufor  of  the  l  8th  of  February  i  764  above  recited.  This  was  done; 
but    t!ro'   \\>:nc  unlucky  tviilapprchcidlon    or  millakc  in  figures,    it  was 
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iTna2;med  tlia't  the  calculation  would  tivrii  out  in  favour  of  the  purfuers  ;.. 
and  ihai  ilie  debt  would  ftdl  be  more  than  over  paid.  Upon  the  kippo- 
fition  t  lat  this  was  truly  the  cafe,  the  interlocutor  wiS  acquielced  in  on 
the  part  of  the  pnifuers  ;  and  Mr  Francis  Farqaharlba  having  died, 
foon  after,  any  lurther  procedure  in  the  caule  was  thereby  llopped  for 
fome  tinve. 

On  the  I  5th  July  1767,  the  procels,  after  being  wakened,  was  called 
bcf  ire  Lord  Alenioor,and  was  a:^ain  "  remitted  to  Alexander  Farqiihar- 
"  fon  accomptant,  to  make  up  an  account  agreeable  to,  and  in  terms  of  the 
«•  interlocutor  of  tf?e  iSth  Fehniaij  I76_|,  and  to  report." 

The  purfuers  were  all  the  while  going  on  upon  the  fnppoGtion  that 
the  accompt  would  1  urn  on:  in  their  favour:  They  were  therefore  ex- 
ceedingly fiupriled  when  Mr  Farquharion's  report  came  cat  in  Noveni- 
ber  1767,  ro  find  that  inttead  of  the  debt  being  paid  and  a  balance  due 
to  them,  the  whole  principal  fnm  remained  intire,  and  a  balance  of 
L.  95 :  6  :  r  r,  Scots  of  interelt.faid  to  be  due  to  the  defender  at  Whit- 
funday  ijf^J-  And  this  was  the  more  vexatious,  as  it  did  not  appear 
in  what  manner  it  could  be  got  the  better  of,  feeing  the  interlocucor  of 
the  I  8th  February  1764,  which  had  fixed  the  data  o\\  which  the  ac- 
compt was  to  be  inPcitiited  had  long  become  final. 

Upon  confidering  the  proof  attentively  along  with  Mr  Farqnharfon's 
original  report,  it  fecmcd  plain  that  the  rule  eftablilhed  by  the  Lord  Or- 
dinary's interlocutor  for  fixing  the  extent  of  the  rent  to  be  only  L.  141  : 
II  :  :  I,  was  liable  tofeveral  j  ill  exceptions,  and  was  different  from  VlrFar- 
qnharfon's  report;  and  tliat  thereby,  the  purfuers  were  greatly  hurt:  But 
there  leemed  to  be  no  remedy;  a.id  it  was  ihonj;ht  better  at  any  rate  rather 
to  pay  upthe  nioney,and  get  poifeirion  of  the  lands.than  to  allow  the  de- 
fender to  keep  them  any  longer:  With  this  view,  dunng  Lord  Alemojr'i 
jndifpofition,  a  remit  having  been  obtained  to  Lord  Gardenlton,  the 
caufe  was  called  before  him  on  the  loth  of  February  1768,  when  it  e/as 
craved  for  the  purfier,  *'  1  hat  the  Lord  Ordinary  would  fiiid  that  up^n 
"  the  purfuers  m  king  payment  to  the  defender  againll:  the  term  of 
••  Whitfund^iy  then  next,  of  the  principil  fnm  of  4300  nerks  and 
"  L.  87:  I  r  8^  ^cois  orintereH:  then  due,  and  in  cale  of  his  refnJal 
*•  by  conlignation  thereof  in  the  hand?  of  any  rcfponfable  perfon  with- 
"  in  the  burrow  of  Kirkwall, upon  the  p.-ril  of  the  coiifig.ier.then  to  find 
*•  the  lands  lawftijlv  redeemed  fVinn  the  defender,  and  decern  and  de- 
•'    clare  acc-irdingiv  " 

To  this    the  defender  objected,    that    the  original  librl  contained  no 
conclulion  for    redemption,   and    was  only    for  compt,   reckoning  and 

payment; 
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pwment  ;  and  tlKrcforc  all  tint  coulJ  be  found  u-as.that  the  defc-ndcr's 
^i,ht  fubfias  as  a  fecuruy  to  the  extent  of  tb.e  fums  oond  due  bv  e 
accomptan.'s  report,  and  reducincr  and  improv.na  ,yuoad  ulna,  and  >f  he 
pl'fucfs  plcaHdl  they  might  then  follow  out  the  rcde.npt.on  as  prcfcr.bed 

'^m^C;r5at;rv  repelled    this    ol^eaion    nude    by  the  defender, 
and  reduced,  decerned  and  declared  as  craved  for  the  purincrs. 

A^aina  this  interlocutor  the  defender  reclainKd,  and  the  pecfon  was 

ordaiticd  to  beanfweredon  the  loth  March  1768.  r      a     r 

Soon    after,   the   faid   Je.n  Snmh  purfuer.  fpoufc    to  the  refpondent 

Alexander  Mercer,  died,  and  fince  that  time,  as  her  children  a,e  all  m>- 

,    no  s     he  procefs  has  lyai  over  till  now.   thax  there  .s  produced  a  d.fpo- 

:^-  ;-aoV  ;    erandherfaidhulband  in  favour   of  themic Ives  .n  conjuna 

fcmd  liferent,  and  to  their  children  in  fee;  whom  fa.hn-  to    he  la.d 

Aexnd-rM^^^^^^    his    heirs  and  aHlgnees.  of   the   fa.d  l.nds  ot  North 

St,^ie  and   o,he;s.  and  of  the  aforefaid  adjudication  and  conveyances 

''^^:^o/:h^tht.  the  laid  Alexander  Mercer.  A^r  behoof  of 
Kin  fcl  a.  d  his  infanT  children,  is  intitled  to  carry  on  th.s  aa.on.  and 
rtldeem  thVforefaid   lands:   And  on  their  behalf  thele   anUvers   arc 

'"  A^r  f  ^l  "a  detail  of  the  circumftances  and  proceedings  in  tl.is  c^. 
K  wi  be  unneceiTary  to  trouble  yonr  ^ordlhips  wuh  nut>y  word  an- 
Wrr  10  the  ar-nnients  uracd  in  this  petition.    The  plan  of  the  petitioner 

Idc,p"ouTo,   r,.c;ou3  Icsal  .rsun,™.  r.o,  f.„„Hlc.l  ,n  cquKy  unJ  real 

„roc  ft  W3S  «ri.i,..lly  c..,n,.K-mcd,  v./..  TIk-  .Jj>.a,c«.on  •...  1  illylKllon  s 
2,.  a..nmaMcvS,,,i.h;  ,nd  i.  k  fml.  "  That  ,„.co„ld  bono 

..  „,ht    «l.id.clciilvi\cliidaliliii.'r>l'cr"'l«rs.     Thai  mo  tier  10 

..  on   lc,yr..ronio  redeem  .he  wndlc.  M.  pcUm  nn,ft   Ime  a 

ciniilc  any  |tnuii  ihtic  is  no  evidence  ot   the 

"  clear  li^lil  10  the  icvtifiou.     lint  U-"   'l"-"-  C^jj 
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'*  faid  Hew  Smith's  relation  to  the  granter  of  the  wadret  right,  or  that 
"  he  had  any  right  whatever  to  the  reverfion  of  the  lands.''' 

It  muft  readily  occur  to  your  Lordfliips.  that  this  ohjei>ion,  had  there 
been  ;inv  thing  in  it,  ftll    properly    to    have  been  made  in  initio  liiis  • 
And   acco-dingly   it   appears  from   the  extra^ed  aft  in  procefs,   that  it 
was  the  firlt  thing  that  was  dated  ;  and  was  expicfly  over-ruled  by  an 
interlucutor,  of  this  date,  on  this  juO  ground,  that  the  propinquity  was    ^"=  "^ 
notorious  and  perfeaiy  well  known  to  the  then  defender  himfelf  :  That     ^''^' 
an  adjudication  on  a  truft  bond  was  always  fullained  as  a  fufficient  title 
in  fuch  proceffes  ;  and  that,  at  any  rate,   the  objeftion  was  too  late,  af- 
ter the  defender  had  owned  the  title,  by  taking  terms,  and  making  pro- 
duiflions.      Ever  fince  the  date  of  that  interlocutor,    the  title  ha? been 
acquiefced  in,  and  all  the  proofs  and  litigation  in    the  caufe  have    pro- 
ceeded thereon  ;  after  which  it  fcems  flrange  t:o  refort  to  fuch  an  objec- 
tion at  this  diftance  of  time. 

In  the  fecond  place,  the  petitioner  objevfts,  "Thai  the  prefent  pur- 
"  fuers  have  produced  no  right  whatever  to  that  adjudication  ;  and 
"  that  without  a  back-bond  or  conveyance  in  their  favour,  they  are  noc 
"  intitled  to  redeem." 

Anfwered.  The  purfuers  titles,  as  above  ftated,  are  produced  in  pro- 
cefs, being  regular  conveyances  from  Tillybelcon  the  original  trnftee, 
and  difpofitions  by  thofe  deriving  right  from  him,  which  fully  veft  the 
right  in  the  prefent  purfuers  ;  and  their  title  has  alfo  been  acknowledged 
by  the  defender,  who  has  maintained  the  difpute  agalnfl:  them,  with- 
out makmg  any  fuch  objeftion  till  now. 

3/10,  It  is  faid,  ••  That  in  the  event  of  a  legal  redemption,  the  peti- 
'«  doner  is  not  //;  litulo  to  give  a  valid  renunciation,  feeing  he  never 
"  has  been  infeft,  and  never  could  obtain  a  precept  of  clare'conftat  ;  as 
"  the  purlucrs  or  their  authors  or  predecefTors  never  were  infeft  in'the 
«•  wadfet  lands,  and  lb  cannot  with  any  propriety  purfue  againll  the  pc- 
"  fitioner  a  declaration  of  redemption." 

Anfwered.  It  muft  be  obvious,  1  hat  this  very  ingenious  argument 
can  be  thrown  out  with  no  other  view,  but-to  help  to  give  fome  colour 
or  pretence  to  the  defender's  plea  ;  and  that  any  objedion  to  the  nature 
or  validity  of  the  renunciation  to  be  granted  by  him,  would  have  come 
more  naturally  from  the  purfuers,  in  whofe  favour  it  is  to  be  granted. 
If  they  are  fatiified  with  it,   he  will  have  no  caufe  to  complafn  ;  and 

^  proper 
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proper  cue  will  be  taken  to  jujc  him  in  a  capacity  to  execute  the  fame 
tJieolnally,  by  [granting  him  a  precept  o^  clarc  coufiat  in  tine  linie.  It  is 
a  miAakc  to  lay  that  no  infcfimeiu  has  ever  pall  in  the  wadfcc  lands. 
The  original  revcrfcT  flood  infcft  as  above  recited,  and  the  purfuers,  his 
t!,rcat  grandchildien,  can  conne^ft  their  titles  regularly  with  him.  If 
ihe  defender  executes  the  renunciation  required  of  him,  he  has  no  fur- 
ther concern  in  the  matter,  and  may  leave  the  reft  [o  the  purfuers. 

4/0,  The  petitioner  argues,  ♦•  That  the  prefcnt  procefs  is  not  a  dc- 
"  clarator  oi  redemption,  but  on  the  contrary,  a  procefs  of  improbat ion 
"  and  reduction,  which  is  quite  thereverfe  of  fuch  a  declarator.  Thac 
"  the  puiHicrs  inftead  of  admitting,  as  in  a  declarator  of  redemption, 
"  that  the  wadfet  was  a  fubfifting  and  ciledual  right,  and  concluding 
"  that  the  purfuers  were  intiilcd  10  redeem  the  fame  by  payment  of  the 
"  whole  or  any  part  of  the  wadfet  fum  ;  it  has  been  till  now  infifted 
•'  that  thefaid  right  was  either  null  ab  initio,  or  that  at  leaft  it  was  to-- 
••-tally  cxtinguiilK'd  by  poflelTion  ;  and  that  as  the  purfuers  had  failed 
"  in  this,  the  confequence  was,  that  the  defender  ought  to  be  afl'oiizied 
'•  from  the  improbation,  refcrving  to  the  purfuers,  if  truly  in  the  right 
"  of  reverfion,  to  follow  out  the  redemption  as  accords". 

Anfuered.  The  refj-'Oiulents  humbly  apprehend  that  the  procefs,as  ori- 
ginally brought,  was  in  every  fliape  proper,  and  adapted  to  the  end  in 
view.  1  ho  light  in  qucftion  was  not  a  wadfet  right,  as  the  j^ctitioncr 
affects  thro'jghout  to  call  it,  but  a  fimple  right  of  annualrent  which  had 
been  given  as  a  fccurity  for  a  provifidn  of  4000  nierks  to  a  younger 
fon.  The  annualrenter,  and  thofc  deriving  right  from  him,  had  conti- 
nued in  poildlion  oJ  the  lands  over  whicii  it  was  conlUtuted  ;  and  by 
their  luper  iiuiominjons,  it  was  well  known  were  n)uch  more  than  over- 
paid of  their  whole   principal  fum,  and  intcrell  due  thtrcou. 

The  ufual  and  molt  approved  method  of  calling  fuch  a  pof- 
feffor  10  account  was,  afier  an  adjudication  on  a  truft  bond,  granted 
by  the  pcrfon  having  the  right  of  the  rcverlion,  to  bring  a 
piocct  of  inrprobation,  compi,  reckoning,  and  payment,  and  dcclaraior 
of  extinction.  On  the  fuppolition  that  the  debt  was  truly  extingmlhcd, 
this  was  ihc  only  proper  cotirfc  to  follow,  and  to  have  infifted,  as  the 
jciitioi.cr  here  contei)ds  for, that  the  purfucr  fliould  be  intitled  to  redeem 
on  payment  of  the  whole,  or  any  parr  of  die  wadlei  lunr,  would  have 
been  highly  abfuid,  and  dircJUy  contrary  to  the  allcilgcance  on  which 
ihc  a(nion  was  foundcil  ;  ( Ipccially,  as  all  the  cJlccls  <■>{  luch  a  contUidon 
in  ihc  Ijuel,  was  hilly  fupphcd  and  laved  by  ihc  other  proper  condulions 

in 


in  the  rummons,  ^,/.  Thecompr,  reckoning,  andpaymenr,  and  decla- 
rator of  extrndtion  It  was  undoubtedly  competent  a  all  t  nics  in  fuch 
,aa,on,  to  fay  to  the  defender,  your  debt  is  already  paid  and  ext  "uifl'- 
ed  by  your  .ntrom.fi.ons  or  if  there  is  any  thing'fl^ll  remaining  du  to 
:  you  u  ,s  ready  to  be  pa,d,  and  you  are  bound  upon  receiving  yLr  mo 
.  rey  to  yield  poirefTIon  of  the  lands  in  terms  of  the  claufe  of  fedenptr. 
m  the  annualrent  right.      The  defender  had  no  right  to  ask  To7Z 

£:^  ^^n  :::^^^:r  "^  ^-^  ^-^^^  -  -  ---'  ^'^  ^^^^^^^  -^^ 

.   It  is  true,  that  in  this  cafe  it  has  ultimately  been  found,  that  the  de- 
fender has  not  been  overpaid  by  his  intromiffiJns ;  but  fti  1  this  whSa 
M-as  occafioned  as  before  n^entioned,  by  an  erroneous  cnlulat  on  in  fi 
gures,  will  not  h.nder  the  purfuers  from    calling  him  to  a  coZ    and 

dutto'hft;  ir:r  '""'t^-  '"'^^^^  ^°  '^^^^'-  the  funf  found 
due  to  h.m,  and  thereupon  to  obtain  a  decree  of  extinAion  of  the  debt 

juVrighr^  '       '°  '"'^''"  ^'^''^°"  ''^'^''  ''"'^^  '°  ^^''^^  '^'y  h^^e" 
There  was  therefore,  with  fubmiffion,  not  the  lead  occafion  or  necef- 
fny  for  mfertmg  a  claufe  of  declarator  of  redemption  in  the  oXinal  Junt 
mons,  or  for  inflft  ng  upon  the  fame  in  the  prefent  ftate  of  th     ad  ion. 
The  acknowledged  title  of  the  purfuers  to  carry  on  the  compt  and    ec^ 
kon.ng    and  to  pay  off  what  fhould  be  found  due.  is  of  itfelf  fuificienf. 
to   ,n  ule  them  to  redeem,  and  to  oblige  the  defender  to  renounce  his 
annualrent  nglu.  m  cafe  a  formal  renunciation  by  him  Ihould  be  thought 
neceffary.     And  .n  this  point   there  is  inlaw  a  plain  diflinftion  betwfen 
a  wadfet  nght  and  a  r>ght  of  annualrent.     A    wzdkt  gives  a  ri<.ht  of 
property  m  the  fubjeft.  which  fubfifls  till  fuch  time  as  the  power  of  re- 
demption ,s  exercifed;  and  on  that  account,  the  law  has  required  a  de- 
clarator  of  redemptmn  attended  wuh  all  the  formalities  preitribed.  and 
a  regular  renunciatmn   duly  regiftered,    in  order  to  re-eftablifh    the  re- 
verfer  ,n  the  full  r.ght  of  the  lands  :  But  a  right  of  annualrent  does  not 
carry  the  property  of  the  lands ;   it  only  creates  a  real   nexus  or  burden 
upon  the  pn  perty,    for   payment  of  the  annualrent  contained  in    the 
right.     It  ,s  confidered  only  as  a  fervitude   upon  the   property,  and  is 
confequently  conflftent  with  the  right  of  property  fubfifting  in  the  debt- 
or or   h,s    heirs,  and  may    be    extinguifhed    not   only   by  payment  or 
innomiffion.    bnt   without  all   thefe   formalities,   by  refignation  or  re- 
nunc.at.on     which     are    requifite    in     the    cafe    of    wadfet     rights. 
And  in  this  reipca,  the  eflabliflied  rule  which  takes  place   with    re'-ard 


to 
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c..n,pc  and  reckoning  executed  a^amli  h.        u   -  ^h  j      ^.^^^  _^  p    pc_ 

cuatc  it  until  the  compt   and  ^=,^^2'u '^^^^^^^^^^^  oa 

vcrplas  o.ing  to  the  adjudoer   the  «^btc>    «>!  be  all  ^         _^ 

;^^p.;..ent  of  Che  fan.  at  the  bar    or  wu     n     ch  t-me  .  .^  ^^^^^  ^^^  ^^_ 
by  the  Court  of   bdl.on.      1  his  equitable  j  ^^ 

,-;ondents  contend   for  tn   ^^- P^'^"^  "   ,' j^  ,t,''    ,       ke  p  yme.a  to 

J,ne.  and  in  fuch  "-^^.^  ^^^^  ,^;;;"j^^;  ^^^^   'nd  to  cbinf  u.        t.is 
the  defender  of  every    arthmg  which  he  can  p     e  ^^^^^  ^^^ 

annualreni  right.       I  he  Lord  Ordinary  was  c  e  .  r  ^^  ^    ^^_ 

defender  was  -.titled  to  nothing  more  ;  ^"^^  ;;^  '  ^'J^j  \,^  l,,e  lor  the 
.ended  deled  in  the  original  ';•."— ^-"."^^ir^It  is  apparent  in- 

dve  petitioner  through  the  reft  of  h'^-SU-e"-.  q^<^^^  -  '  ;;  \;f ;.,. 
ons.^becaufe.  with  great  fubmiffion.  they  do  no    at  1  P')  -    ^^^^^ 

fcut  cafe,  but  relate  to  wadlet  rights,  wh  h  ^^^^^^^  ^^^,,^,  ,,e 
footing  from  that  of  rights  of  ^7"^'7^;:i;  "' „'^rv  takes  place,  of  the 
petitioner  is  forced  to  admit  the  ^^^-^^^^.^^^Xo^^^  and  decla- 
rigorotts  obfcrvance  of  the  ancient  rules,  .^^  ^J^^!^  ^j^"^^  y^  be  cited, 
cltrators  of  redemption  ;  and  a  g.at  ^.n ety  o    c  a  .on.  .^  ^  ^^  .^^^ 

to  Ihow  how  much  your  I^;^^^f^"P;  ^^/^  ^^  ^^  ,'^,,n  :he  payment  was 
the  formalities  enjoined  m  deeds  of  this  nature,  w  ' 

^.d  to  be  madeequal^.  or .-e^conveniently  ^  ^^-'-- ^^^  ,^. 
The  petitioner  concludes  w  th  -^'^•''l\l\'^^  ,;,„,,  ,-„,,  ,oo  grant- 
ing ftill  to  hold  ^l-'V^'^'^Vr  ^''^'"'  11:  et  o  r  ai.dth^t  he  had 
ed%  tack  thereof,  of  which  fome  yc^r.  ^^  )^  ^J  v  .uld  take  this  tack 
...pcatedly  nude  olfer  to  the  P-  --•  P^"  ^^^  ^  f  j  ,,.  him.  renounce 
otr  his  hand,  that  he  would  •^-^P^  ^  ^^^,  ""  B,,  Uut  thefe  .ealon- 

bis  right,    and  adlgn   the    •^^\'."    '^^  P      ''     ,,    ,h,  p^fucrs  had  only 

damages  with  the  tenant  upon  the  ^^^^''-        .^.        ■  ,^^^,  ,^,,  f,^,. 
With  regard  to  the  tack  --  mentioned   '        ^     •  _^,^^^  ^^,,^^,,^  ,  ^^,,3 
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him  to  think  that  it  would  be  allowed  to  ftand  good,  that  on  the  con- 
trary, he  was  warned  not  ro  grant  it,  ^na.JnpejjJa  ^ZolZ 
^me  at  the  very  time  Mr  Farquharfon  had  given  in  his  repo  t  wh  ch 
toTeattej;.'"'''^'^  ""  °^^^^^^^'  a^d  that  his  rigrbehotd 
.  And  as  for  the  offers  alledged  to  have  been  made  by  the  defender  it 
is  furpnfing  th.s  Ihould  have  been  mentioned  in  the  manner  tTs  done 
after  every  fa, r  propofal  of  accommodation  made  on  the  part  o  the  paS 
fuers  has  been  fo  often  rejected  by  the  defender,  who,  in'^rder  to  mai^ 
n.n  hunfelf  m  poffeOlon,  has  put  the  purfuers  to  muci  unnecefFary  Trou- 
ble  and  expence  by  a  mofl  obftinate  litigation.  ^ 

he  Lord  Oid.nary  s  interlocutor  ;  and  find,  that  the  defender  is  bound 
to  accept  of  the  fum  found  due  to  him,  at  fuch  time  and  in  fuch  man- 

rent  extinguilhed,  ^ 

GEO,    HALDANE. 


'^     ts    ^  -.^ 


Unto  the  Right  Honourable  the  Lords  of  Council  and  Sejfion, 
THE 

PETITION 

O     F 

James  Fe A  of  Cleftrain  ; 

Humbly  JJjeiveth, 

■^HAT  the  petitioner  was  for  many  years   an   officer  in' 
the  army ;  and  when   holding   the   rank  of  a   lieute- 
nant, was    reduced   at   the  general  reduction    of  the 
forces,  after   the   late   peace.     About  the  fame  time, 
he  fucceeded  as  heir-male  to  the  eftate   of  Cleftrain  in  Orkney ;  but 
his  predecefTor  having  executed   fundry   deeds    in   favours   of  his 
fillers  ;  and  being  burdened  with  a  great  load  of  debt,  the  petitio- 
ner  has    hitherto    reaped    no   material    benefit    from    that   fuc— 
ceflion. 

Sometime  before  the  defender  left  the  army,  and  while  ftation- 
ed  in  Ireland,  he  contrafted  an  intimacy  Vv^ith  a  young  woman, 
named  Anne  Corbet,  a  native  of  that  kingdom,  of  a  gay  and  en- 
terprifing  difpofition,  as  the  petitioner  afterwards  found  to  his 
colt. — This  I^ady  he  brought  with  him  to  Scotland,  where  ihe 
lived  with  him  for  fome  months,  took  his  name,  and  pafTed  for 
his  wife.  But  his  circumdanccs  not  being  fuitable  to  her  gay 
temper,  flie  thought  proper,  without  the  leafl:  provocation,  to  e- 
lope  from  him,  and  went  to  London  in  the  year  1765,  where  Ihe 
has  a  brother,  Richard  Corbet,  an  attorney ;  and  has  never  fince 
returned  to  the  petitioner's  family,  though  the  petitioner,  at  her 
brother's  defire,  was  at  the  trouble  and  espence  of  making  a  jour- 
ney to  London  in  /:u^ujl  176c,  in  order  to  reclaim  her,. 

Soon.. 
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Soon  after  her  coming  to  London,  her  brother,  Mr.  Corbet,  pro- 
vided her  with  lodgings  in  the  huufe  of  James  DoiialJJbn,  at  the 
rate  of  30  j.  a  week;  and  DoiiaUfm  being  a  Hnen-<'raper,  he  fur- 
nilTied  her  with  a  variety  of  goods,  witliin  tlie  fpace  of  a  few 
months,  to  the  amount,  in  whole,  of  above  <;o  /.  Sterling, 
whereof,  after  fun.iry  partial  payments,  there  is  Aiid  to  be  l\ill  re- 
maining due  47  A  I  3  J.  10  J.  Not  fatisfu*  1  with  thcic  extrava- 
gant furniihings,  it  is  faid  DonnlJJon  reco;p:iiended  this  Lady  to 
other  tradefmcn  of  his  acquaintance,  w!»o  farnilhed  her  wi:h  dif- 
ferent articles  during  the  lame  period,  to  tlic  extent  of  near  zo  I. 
more;  and,  for  ought  the  petitioner  kncv.;,  fhe  may  have  con- 
traded  other  debts,  exceeding  all  he  is  wnrt!»  in  the  world. 

At  the  time  thefe  furniihings  were  made,  neither  Mr.  Donald- 
fon,  nor  the  other  furnllhers,  had  any  perib  .al  knowledge  of  the 
defender,  far  lefs  any  authority  from  him,  to  give  credit  for  thefe 
articles  to  this  Lady.  They  faw  her  alone,  in  the  (late  of  an  un- 
married woman,  and  none  of  them  could  have  any  rcalonable  ex- 
I)cclation,  that  the  defender  was  to  be  their  pay-maAer  ;  and  there- 
fore they  mufl  have  made  the  furniihings  on  the  faith  and  credit 
of  the  Lady  or  her  brother,  hideed,  of  this  faci,  Mr.  DonaU- 
fju  has  furniflied  ftrong  evidence;  for  not  only  docs  he  give  cre- 
dit, in  his  accompt,  for  (undry  partial  payments,  but  it  is  proved 
and  acknowledged,  that  he  likeways  received  from  her,  in  Otlo- 
bcr  l-]CiS,  a  draught  upon  Mr.  Corbet,  her  brother,  for  28/.  Ster- 
ling, bein'^  the  fuai  that  by  his  accompt  appears  to  have  been 
then  due. 

However,  Mr.  DouiUjon,  for  himfclf,  and  five  of  his  friends, 
thought  i>roper,  fometime  ago,  to  bring  an  adlon,  in  this  court, 
againll  the  petitioner,  concluding  tor  payment  of  certain  ac- 
compts  of  furniihings  made  to  this  lady,  while  hving  in  I.othion. 
This  proccfs  came  of  courfe  before  the  Lord  hemtet  Ordinary, 
vvlio  allowed  a  proof  of  the  furnillungs.  A  proof  was  accor- 
dingly taken  by  the  purlucr,  upon  commifllon  at  London,  ex  paitc 
of  the  petitioner;  upon  adviilng  which,  with  memorials  for  both 
parties,  his  Lordlhip,  on  the  i6th  July  1767,  pronounced  this  in- 
terlocutor: "  Having  confidcrcd  this  memorial,  CT.  and,  parti- 
"  cularly,  having  confidcrcd  that  it  is  alledgcd  by  the  purfuer, 
"  and  is  not  denied  by  the  defiudcr,  and  is  (wore  to  by  one  of 
"  the  witncllcs,  James  Lutti/'yU,  that  the  defender  lodged  along 
"  wiilj  his  wife   in  tie   puillici'i   houlc  in  .inv;/}  17^.5;  and  tl.at 

"  i: 
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;;  it  Is  not  alledged    that  he  gave  any  intimation  to  the  Aid  pur- 
^^  fuer    or  to  the  other  perfons  who  have  indorfed  their  accomnts 

pleaded  for  the  defender.-Finds  the  furnifhings  fufficiently  in- 

J  ftruded,  except  the  article   ofjjs.^^J.  Stel^  for   candl  s  ; 

and  therefore  decerns  againft  the  defender  for  payment  of  the 

^^  whole  fums  hbclled,  except  the  faid  fum  of  17..    ii  d.  SterUn,- 

but,  before  extrad.  ordams  the  purfuer  to   produce  Mrs   Fe2'l 

draught  on  Mr.  Corl;et  for  28  LSterlino:"     ^  ^^^•"S-  ^  ^^  s 

Agamfl   this  interlocutor  the    petitioner  having  given  in   a  re- 

prefentation    the  Lord  Ordinary,  upon  advifingthe   fame    w  th 

tof-'CV      7''if""^^'T^7'7,  pronounced  this    interlocu- 

'   m   rh      f  ?  °^  '^''  ^^^^  reprefentation,  and  adheres 

to    the    former    interlocutor,    with    this    variation,     it    is    de- 

^^  n.J  by  the  detender   that  he  lodged  in  the  purfuer'     houfe,   a- 

^^    ongll  with  his  the  defenders  wife,    but   which  is   not  mat  rial 

^^  .or  obtammg  an  alteration  of  the  former  decerniture,  as  it  is  in 

proof    by  two  witnefTes,  that  he  did  lodge  in  the  lame  houfe 

''  ::i    r'?/"f"^-  ''"'-■  ^^dinrefpeathat  the  dra'^ht  up! 

^^  on  RicbardCorva^s  now  produced,  allows  the  decreet  former  y 

pronounced   to   be  extraded."      And   a  reprefentation  havinJ 

cc    llffla      7;   '  ^.TT''  P'-^^^"^   to  be  allowed  a  proof  o^ 
certain  facTs,  if  denied  by  the  purfuer,  anfwers  were  put  in  there- 

S^  rfl  ^'P™V  on^/./.W  a.^./'sbill,  as  alfJ  a  certificate 
wrh  °.f.r''  petitioners    marriage,   were  produced  there- 

with, and  thereupon  the  Lord  Ordinary,  on  the  2d  of  F.^w/ 
laft,  re/iijed  the  defire  oi  the  reprefentation. 

The  petitioner   having  about    this  time    tranfmitted    to  his  a- 
gent  fome    letters  he  had  accidentally    preferved,  refpecling  this 

Z7Z'f  C"^"  T'  P'"'^""'^'  ^^^^  ^'-^^^^^^^    repPefentalion; 

..nd  anfwers  having  been  put  m  thereto,  the  Lord  Ordinary  at  a 
calung  on  the  25th  7««.  kft,  when  the  purfuer  moved  for  ex- 
pences  was  pleafed  to  pronounce  this  interlocutor :  "  Refufes 
^^  the  defire  of  the  reprefentation,  and  adheres  to  the  former  in- 
"  n![?r'°V.'"r  "P^?  the  defender's  making  payment  to  the 
.  Z   ,  f. -'•  ^'^'  ^'''^S  the  expence  of  protePdng 

"  ^d  h  p"  '"f"^-"-^  bil    ordains  the  purfuer  to   deliver  up  the 
^^  faidbih  and  proteft,  with  an    afiignation  thereto,  to    the   de- 
tender;    Finds   the  cefender  liable  in  the  cxpence   of  cxtrad- 

"  in- 
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"  ine  the  decreet,  as  the  fame  fliall  be  hquulatc  by  the  colleclor's 
"  receipt,  but  finds  no  other  expcnces  due,  and  decerns. 

Eut  as  in  writing  out  this  laft  interlocutor,  an  omiOion  had 
happened  with  reipea  to  the  form  of  the  aihgnatmn  of  C.;-*r/s 
b  1  whTch  the  Lord  Ordm.ry  had  appomted  to  be  granted  to  the 
r  tit  on  r,  the  fame  was  mentioned  in  a  fl.ort  reprefentanon  ;  and 
L  Lordlhip,  on  tl>e  .  3th  ,7-v/,'  inftant,  "  found,  that  the  purfue 
'mull  grant  an  ailignation  to  the  bill,  w.th  warrandice  from 
"  Li  and  deed  ;  and  refufed  the  defire  of  the  reprcfentation  as  to 

"  TLteti'ioneTnow  humbly  propofes  to  fubmlt  thefe  interlocu- 
tors to  -our  Lordihips  review  ;  and  in  fo  dou.g,  he  humbly  hopes 
o  nee  with  the  greater  indulgence,  as  h.s  cale  w.ll  appear  to  be 
auended  with  pec^uliar  hardllup;  -^i  that  ft^ould  he  fad  m  Ins 
defence  a.ainft'his  claim,  he  may  be  in  danger  of  rom  from 
o  hers  of  the  bke  kind,  founded  on  contraaions  m  a  foreign  coun- 
try, to  which  he  had  no   accetnon,    and  which    it  was  not  in  his 

''^:;^^Z^  does  not  now  propel,  to  trot.^le  yo- Loj^jF^ 
vith  comefting  the  evidence  brought  of  the  turmlhings  hbe.kd 
h  V  ng  been  atlually  made  to  ^^-^  ^-Ut,c.c.,ungon..^\c^ 
rcdy^difallowed  bydie  Lord  Ordinary  :  As  thefe  ^^^^^  «  ^o,  how- 
ever  in  the  f.^ace  oV  a  few  months,  amount  to  more  than  the  pe- 
in;'nc;  can  a'nhrd  to  fpcnd  in  a  year,  and  as  ^'-y.--;X74^^^:^,^ 
ascorrefpond  to  a  reafonable  ahmcnt.  but  to  K^^^^l  f,  f^^f^^J^/ JJ, 
trava-ancc  and  luxurv.  fo  ihele  crcumRanccs  w.ll  have  tlcir  cue 
reSu  with  your  Lordihips  in  cnfidcring  the  petitioner  s  other 
defences  a'-ainft  this  claim.  ^       .  1  1   ►„  r„K 

•r-he  rrounds  upon  which  the  purfuer  has  cmk-avoured  to  fub- 
jca  the  petitioner  have,  infublUnce.  rciolvcd  into  thefe  :  11  at 
the  petit  oner  being  married  to  Jn,.c  C.rki,  is  liable  for  her  debt. : 
Tint  thcTurfucr  and  his  cedents  made  the  furn.lh.ngs  libelled  oa 
th  fVthotthe  petitioner's  bemg  liable  for  the  lame  as  ihe  then 
00k  the  name  o  Mrs.  Fca  ;  and  chat  the  petitioner  did  no  vv.ay 
n  crpd  them  from  giving  fuch  credit  ;  but.  on  ^l-.-^^t-ry  did 
lodgi  fome  time  in    the  purlucr's  houle,   along  with    her  as  his 

""'The  petitioner  Hull  controvert  thcf.  grounds  in  the  rccp^';^^";| 
.txdcav'ur  to  Ihow,   w;;..  That  there  was  no  iabLC.ng  ui^ff.aual 
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marriage  betvveen  him  and  Anne  Corbet,  fuch  as  by  the  hiw  of 
England,^  vvhere  the  marriage  is  faid  to  have  happened,  and  where 
the  turnifliings  were  made,  could  have  fubjeded  him  for  the  fame. 
idly,  That  it  was  not  upon  the  petitioner's  faith  or  credit,  as  the 
hufband  of  Anne  Corbet,  but  on  her  own  credit,  or  that  of  her 
brother,  that  thofe  iurnifliings  were  made,  and  from  whom  pay- 
ment ought  to  be  recovered  if  (till  due  :  And  ztio.  That  fup- 
pofing  June  Corbet  to  have  been  lawfully  married  to  the  pe- 
titioner, and  that  the  furniihings  had  been  made  on  the  belief 
thereof,  yet  the  petitioner  ought  not  to  be  fubjeded,  in  re- 
fpea  of  her  defertion,  and  other  peculiar  circumflances  of  the  cafe. 
With  regard  to  the//y?  of  thefe  points,  your  Lordfliips  will  ob- 
ferve,  that  the  connexion  between  Anne  Corbet  and  the  petitioner 
IS  agreed  to  have  begun  in  a  foreign  country  ;  and  their  pretend- 
ed marriage  is  faid  to  have  happened  in  Eng/and,  by  the  laws  of 
which  country  its  validity  falls  to  be  determined,  efpecially  in  this 
queftion  with  the  purfuer,  an  EngHJIj  creditor.  The  petitioner 
has  not  denied,  that  he  did  for  fome  time  cohabit  with  her  in  this 
country,  and  fuffer  her  to  take  his  name  ;  but  that  is  not  fuffici- 
ent,  by  the  EngliJ]}  laws,  to  conftitute  an  efFedual  marriage.  The 
purfuer,  fenfible  of  this,  has  produced  a  certificate,  dated  14th 
December  1767,  figned,  IJaiah  'Jones,  curate,  bearing.  That  "  James 
Fea,  of  the  parifh  of  St.  Clement  Deans,  batchelor,  and  Anne 
Corbet,  of  the  fame  parilh,  fpinfher,  were  married  in  that  church 
''  by  licence,  upon  the  21  ft  June  1759,  in  prefence  of  Richard 
"  Corbet  and  Robert  Jobnfou."  But  it  is  obvious,  that  this  certifi- 
cate, half  printed,  half  wrote,  cannot  be  fuftained  here  as  proba- 
tive, or  as  legal  evidence  of  the  petitioner's  marriage.  The  names 
of  the  parties  are  indeed  the  fame,  but  there  are  no  deflp-nations 
given  to  either  of  them,  fuch  as  can  diftinguilh  them  with  cer- 
tainty, or  fuch  as  might  not  apply  to  any  o:her  perfons  of  the 
fame  names. 

But  further,  fuppofing   this   certificate   to  apply,  and  to  prove 
the  aflual  celebration  of  a  marriage;  yet  the  fame  muft  have  been 
abfolutely    void    and    null,   in   refpecl  that  Anne  Corbet  was  at  that 
time  under  age,  and  that  no  confent  was  given  by  parents  or  guar- 
dians.    The  Eriglijlj  marriage  aft  declares,  "  That  all  marriages  Stat.  26, 
folemnized  by  licence,  after  the  25'th  of  March  17^4,  where  ei-  '^=°-  "•' 
ther  of  the  parties,  not  being  a  widower  i3r  widow,  jhall  be  un-  '''  '^' 
"  der   the  age  of  2  i   years,  which  fliall  be  had  without  the  con- 

^  .  "  feat 
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..  f,nt   of  the   father   of^O^ch  f ^^^t:'^"^^^^ 

"  .mr.rdians  of  the  perfon  of  the  fl^  J^  "X^c  ^inll  be  no  fuch 
^^  ;ointed,  or  one  of  d.em;  ^^^  "^/^^^her  if  Uving  and  un- 
-  luardian  or  guardians,  then  ^^ ^j^^  "  °^;';  j  unmarried,  then 
.'  ;;nrried  ;  or,  if  there  be  no  "-'°^^f ,  ':^"-,^-;  ,"p^,,i„ced  by  the 

•'  ^'  ^  ^f ''':.::  f:^:':^r^Ji^^^^'^  -  au  .tents 

«•  court  of  chancer^    p^all  <'^,.'"?/^      ■  i.kewifes  Ipecihes  the 

form  of  the  entry  m  the  r  r  H   ^^^^  ^^^^^  of  the  parents 

parties  are  under  agr,  [P^'^}=^"?7;^'^"[;f  \X;.^  ,he  certificate  here 

nu''-  1      „  1.^  nroved    that  Jm.vCo;k/ hcrfelf 

It  llkewlfe   appears,  nnd  can  be  prove-.^  t.at  .        ^^_ 

did  confider  the  matter  in  ^}Z;^^;^^;^'L„Jou,  Ihe  was  ac- 
iertcd  the  P^.^^f -'"'  ^'^^'■:  f 'l  °"  X''  church,  SoH,  to  one 
rually  married  in  Mn  i?^'.'-  r,'-^' fortune.  This  fad  Ihe 
Mr.  'sanJjorJ,  a  gentleman  of  conf-c -hie    o  tvmc  ^^^^  ^^_ 

herfcU  acquainted  ^^-r'^''^'"^^'^^^,,^^  •,'.;";  her  -,  and  luchnnl 
fied  him  to  ihow.  that  he  ever  had  au)  ^  -v^t  to  ^^      '  ,^^^ 

tins  claim.  ,      ,     inaruclcd  ;  neither  has 

The  f.a,    ---;P";^^^,'e;iShiI  knowledge  of  the  truth 
the   purfucr   hui,(Jt  ^M^l"'<y  ^'^  ^     petitioner  did   not   ad- 

of  if,    and.  in   order  to   '^-^;'    l^^^',^^^^^^^^^ 
^ance  the  fame  without  good  '''l[;J'^^^^^^^  from  o:ie  M^. 

to  himfelf,  which  he  had  -"^f '^^-^'l ;  ^J^^  ^  ^  „fo:mation  on 
Coupcr  of  W.«,  to  -^?-  ):;r  r/"  ,"  ;l:f^cont.insthetol- 
the  fub  ca.     It  IS  d>tcd  0<7  /w        t  .        ,  ^^^^^  ^^.^  ^^^ 

lowing;   P^^n-age   relative  to  ^»"    .^^^f,.,,^  ,,  s,.  ^Ws  church, 


anc:- 
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"  He  is  a  man  of  fortune  and  family,  and  they  are  already  parc- 
*'  ed.     He  was  certainly  arrefted  for  her  debts  ;  but  he  gave  bail, 

and  there  will  be  atrialfooii  ;  and  I  am  told,  that  Ihe  intends  to' 

fwear,  that  fhe  was  under  age  when  flie  was  married  to  you, 
"  &c."  The  petitioner  has  likewife  been  fince  informed,  that  a 
trial  adtually  did  proceed,  as  to  the  validity  of  her  marriage  with 
Mr.  Sam/ford)  and  that  flie  prevailed  in  that  trial,  whereby  any 
marriage  between  her  and  the  petitioner  was  proved  to  be  null 
and  void  ;  and  that,  in  confcquence  thereof,  this  purfuer  Mr. 
Donaldjon,  among  others,  adually  made  a  claim  upon  Mr.  Saiu 
for  :,  (though  he  now  denies  it  ;)  and  that  Mr.  SanJford  paid  foir 
of  her  deiits. 

From  thefe  fads  it  appears,  that  the  petitioner  cannot  in  th.„ 
queftion.  be  confidered  as  the  lawful  hufoand  of  Anne  Corbet,  and 
confequently,  that  the  foundation  of  the  purfuer's  action  entirely 
fails  :  Neither  could  it  avail  him,  fhould  your  Lordlhips  incline 
to  be  of  opinion,  that  a  man's  cohabiting  with  a  woman,  and 
fuffering  her  to  take  his  name  as  his  wife,  might,  by  our  law, 
fubjed  him  for  fuitable  furniihings  to  her.  The  purfuer's  claiin 
fails  to  be  tried  by  the  law  of  the  country  where  the  furnifl-iinn-g 
were  made,  and  where  the  alledged  marriage  is  faid  to  have  hap- 
pened ;  and  the  petitioner  is  informed,  that,  by  that  law,  no- 
thing lefs  than  a  valid  and  efFedua!  marriage,  proved  or  acknow- 
ledged, or  the  man's  exprefly  engaging  to  pay  for  fuch  furniln- 
ings  to  the  woman  can  make  him  liable  for  the  fame  ;  and  there 
is  no  rcafon  why  the  purfuer  iliould  have  an  advantage  over 
the  petitioner,  by  bringing  his  adion  againft  him  here,  which 
he  would  not  have  had,  if  he  had  brought  it  in  any  of  the  courts 
of  IVejUninJler-hall. 

Eut  zdo,  fuppofing,  that  even  in  Enghmd,  a  woman's  being  re- 
puted the  wife  of  a  man,  though  not  truly  fuch,  joined  Vv'ith 
the  furnifliings  being  made  on  the  credit  of  the  iuppofed  Iiuf- 
band,  on  the  faith  and  belief  of  his  being  liable  for  the  fame, 
could  be  fufficient  to  fubjecl  him  ;  yet  it  will  appear,  that  the 
furniihings  in  queftiori,  were  not  made  upon  any  fuch  faith  or 
belief,  but  upon  the  credit  of  the  lady  herfelf,  or  her  bro- 
ther. 

When  Anne  Corbet  went  to  London  in  February  1 7  65,  it  is  not 
pretended  that  the  petitioner  accompanied  her,  or  that' this  pur- 
fuer Mr.  DonalJfon,  or  any  of  the   ether  furnifb.ers,  his   cedents,. 

kc°w 
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knew  anv  thing  about  him,  or  had  ever  fecn  his  face.     .Jl^e   pe- 
titioner ^vas   then   in  O.L.n;  at   the  diftance  of  700  miles  trom 
r     and  as  fl.e  had  dcfcrted,  and  gone  otY  without  h.s  confent, 
t  cannot  be  prefumed,  that  perfons  who  were  utter  Grangers   to 
Mu  and  her.  would   make  thoie  turndhmgs   to   her   m  London 
upon  "he  faiJh  of  being  paid  by  him,  without   anv   mandate   or 

^t°S  u^::.  h^^-arrival  at  London,  the  petitioner  is  informed, 
,^..,%charJ  CorUt,  her  brother  did  lirft  F— ,  ^g^f^  °^ 
her  in  Cealjrect  in  the  Strnml ;  but  having  been  obliged  to  re- 
movfr^n {hence,  C.,^.Mook  the  lodgings  m  queaion  tor  her 
a  the  1-ufe  of  the  purfuer,  Mr.  DonaUjon;  and  there  is  good 
rcafon  to  believe.  mJ.  Corha,  on  that  occafion,  became  exprelly 
bound  to  pay  Mr.  DonaUJon. 

innc  c},bct  appears  to  have  continued  m  Uv .  Donald/on  .u\\ ^^- 

rcr  November,  7  h  ;  and  during  her  refulence   there,  the_  furnjlh- 

ngs  frtoh.icb;en  made   by    Mr.    Donaldf.n   alone    mclud.ng 

room  rent  at  20  ..  per  week,  amount  to  above  yo  L    Sterhng    zr^d 

'he  other  furnifl^ngs  by  different  perfons,  now  purfued  tor,  to  a- 

bout  zo  /.  Sterling  more  :  But  of  the  lum  due  to  ^l-  Oon.LlJa,^^ 

appears  from  his  own  accompt,  that  he  received  m    A.W.    ./,, 

7  Zl'^nezol.  ^udm/vV'Jl   ^  5  I-   ^  ^-  making  m  whole.    39   • 

i  ;    and    hat  for  the  balance  of  .8  /.  due  in  Ofober    ,  765.  a   bill 

:,:;ed  .8th  OMer  .765,  payable  to  Mr.  D...    M  [-  -«-^^;^- 

tcr  date,  was  drawn  by  the  lady,  upon  her  ^^^'J''^;^;^^'^^; 

and  aaually  accepted  by  him  ;  and  which    b.l,  the    puriuer   aas 

been  obliged  to  produce  in  this   procefs,  together   with   a   proted 

tak'nonthc   .9'^    ^Pril   ,76^.  bearing    that   P^^vment   was   de- 

iTinndcd  from  Cork-t  the  acceptor  ;  and  that  he   anl\vc.  cd,      That 

"   he  could  not  pav  the  faid  bill  for  want  ot  ctRas. 

Worn  thclb  circumnances,  ot  the  payments  made  to  the  pu  f  . 
from  ti,ne  to  time,  while  the  petitioner  was  in  Orkney,  and  ot  t. 
poftcrior  draught  bv  Awe  Codct  upon  her  brother,  accepted  b/ 
C  here  is  real  evidence,  that  it  mull  have  been  on  the  cre- 
^f  the  luly  and  her  brother,  and  not  of  the  pet.noncr.  that 
1  ofe  furnilhings  were  made.  Fnrther,  it  has  been  avcrre.l  b/ 
t  fpeth  o  cr.  and  not  denied  by  the  purfticr.  that  lomc  tune  a  - 
tr  ibe  came  u,  lodge  in  his  houfe,  and  wh.lc  the  petitioner  Qill 
continued  in  OrL^,  Mr.  Cor^r/  having  got  from  jhe  Purfuer  hi. 
l.U  or  accompt,  fo  far  as  then  mcurrcJ,  thought  1:.  to  try        t^- 
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petitioner  would  pay  Jt,  and  with  that  view,  fent  it  to  Mr    Lind- 
>/  merchant  m   K^rk^all,    who  accordingly    made   a    d;n7and 
wh.ch  the  petuloner  abfolutely  refufed   to  L^fwer    and  to  d   M  ' 

This  refufal  was  reported  to  Mr.  Corbet,  who  thereupon  wrote 

ne  endeavoured  to  apologize  for  the  mifcondud  of  his  fifter  • 
beggd  earneftly  of  the  petitioner  to  forgive  it  and  nt  e  d 
him  to  come  up  to  London,  and  try  to  carr?  her  back  tS'Lw 

tt:nld  r  °Ts'  ;'"  ''-'  ^--^^.^-rmln^d  nott  rerurn^lS 

then  adds        As  to  running  you  in  debt,  Jhe  utterly  denies  it  - 

To  be  fare    her  travelling  about,   has  coft  a  good^deaT  of  mo- 

-  ^■f'^rP'-^^^^f^dfome  talk  between   people  utterly   i^no 

"  foreln  fromTh""' ,'"  r  "';  ^f  "'^^^^  ^^"^'^  '^^  conftiUions 
"  and  fald    iT      "f  ^^t'^A  '^''  ^  ^'■"'  ''^"  day  paid fuch  UU, 

London  upon  his  credit,  or  at  his  expence.     Ho^weverTe   ackn^v 

treaties,  did   prevad   on   him    to   make   a  journey  from  Orkr.v  m 
London  in  ^ugu/'I  or  &//m^.r  1 7  6  c.     But  he   eot   h      L^K        '     ^ 

already  mentioned.  ^  '   'u   uie  \^ay 

rJ}"  ^rh"  \""  "^''^^'^'  '^''  ^^'^^  ^^^^  petitioner  was  then  In 

wS  wa     1'".'  "  'r-'""'^  ^'^'"Sft  with  1„.  C.M  and  gre" 

t  -J     was   laid   on  this  circumflance  by  the  Lord  Ordlnarv      If 

indeed  true,  that  in   the    proof  of  the  furniihingrthidf'was 

man    deponed  r.ter  aha,  "  Tliat   In   the   month   of  ^^.V^f- 

-   t        n'^'"L"'  ^>'  '"^^^^'^  "^^'^  '^'^  --^^  i-  ^I^e  houfb  of  th    faui 
:)ames  Donald/onr     And  EUzaLcth  Murray,  the   purfuer's   m  II      " 

fervanr,   is   naarked   as  denonipc.  -  c-nfo-n  to --V  nr.Tr 

o      i-v.iiu.  .n  CO  tiif  preceding  wit- 

^  ."  nefs, 
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"  nefs  Pattifon,  In  all  points."  But  it  Is  to  be  oblerved,  that 
thefe  witncffes  v^crc  not  only  examined  in  ablence  ot  the  petitio- 
ner by  a  commilVioner  of  the  purfuer's  own  nomination,  but  alio, 
that  this  ^.•as  none  of  the  faas  admitted  ^^^ '^'%^''''^'' ' £\% 
tion,  or  which  he  had  even  fo  much  as  al  edged  before  the  a.^ 
and  commimon  went  out,  and  which  Hood  entire  y  conhned  to  a 
proof  of  the  furnilliings  libelled:  Neither  did  the  purfucr  him- 
fclf  depone  to  this  fadl,  although  the  commillioner  thought  ht  to 
take  his  own  oath,  as  well  as  thofc  of  his  fcivants. 

The  petitioner,  therefore,  apprehends,  that  what  thofe  two  w;c- 
nefl>s  are  faid  to  have  deponed,  cannot  be  concluhre  againrt  hiin 
on  this  point;  and  ever  fince  their  depoGt.ons  appeared,  he  has 
pofitively  averred,  that  he  never  did  lodge  with  Aune  Qjrbct  ui  the 
purfuer-s  houfe,  and  that,  to  his  knowledge  he  never  fo  much  as 
faw  the  purfuer,  or  any  of  his  fervanrs.  He  has  alio  repeatedly 
offered  to  prove,  that  during  all  that  time  when  he  was  at  London, 
he  lodged  in  the  houfe  of  his  own  fiftcr,  and  to  bring  other  lafs- 
fying  evidence,  that  the  purfuers  two  witnciles  mull  have  been 
liiftaken.  or  tlieir  depofitions  crroneouily  taken  down  :  He  there- 
fore humbly  hopes,  that  if  it  Ihall  appear  neccllary,  your  Lo.vr- 
Ihips  will  iUll  allow  him  an  opportunity  of  clearing  up  this  point, 
upon  «hich  the  Lord  Ordinary's  intcrlucutous  are  cxprelly  found- 


ed. 


But  to  proceed  :-After  the  petitioner  had  returned  to  &;W, 
and  when  lUchavd  Corbet  faw  that  there  was  no  prolpcd  ot  his  :- 
Iter's  afterwn.ds  living  with  him,  he  apiears  to  have  bethought 
himfelf  of  throwing  the  burden  of  the  debts  he  had  contradcd 
upon  the  petitioner,  in  cafe  he  could  not  prevail  with  him  to  re- 
nfit  an  extravagant  fum  for  her  luture  iupport :  With  this  view 
he  fccms  to  have  put  the  purfuer  Mr.  DouuL^'^  upon  the  fcheme 
of  .making  a  chum  upon  the  petitioner  ;  but  finding  that  not  hl:e- 
]v  to  fucceed,  he  wrote   the   petitioner  another  letter    ot  date  the 

Mth  of  February  17^'^  l'^i»iJ  "^=">y  '""'^^'^^  ^^V-  I  ?  \ 
nilhings  libelled  were  made.  In  this  letter,  which  has  been  re- 
covered  and  produced,  Mr.  Co,bct  is  plealed  to  throw  out  many 
l-roundlcls  and  injurious  rdleaions  againU  the  petitioner  and  to 
rrtcnd,  that  his  fiUcr  was  now  willing  to  return,  providing  the 
•petitioner  would  remit  loo  /.  S,crl,n^^  for  her  t.fe  ;  and  amongll 
other  things,  tending  to  juRily  her  miicondua,  (with  wnat  rc.i- 
fon  her  behaviour  in  the  Ic^ucl  h.us  fliown),  he  ulcs  thck  wo,d. : 

v\  iiac 


[ 


n 


.,  What  was  wrore  to  you  by  Donaldfon,  (who  Is  a   very   trouble- 
.<  r"'!  bad  man),  you  muft  pay  no  regard  to:    /  ha-ve  paid  him 
bis_  demand,  fave  a  few  weeks  that  he  has  no  fort  of  ri^ht  to  be 
paid  for.  ° 

The  petitioner  fiibmits  it  to  your  LordHiips,  whether  from  thofe 
letters,  and  other  circumftances  above  mentioned,  particularly 
Corbet  s  accepting  the  bill  for  28/.  and  afterwards  refufing  to  pay 
It,  without  any  pretence  of  infolvency,  or  proof  of  diligence  done 
agamft  him,  there  is  not,  upon  the  whole,  fufficient  grounds  to 
conclude,  that  the  purluer  in  combination  with  Mr.  Corbet,  is  en- 
deavounng  to  load  the  petitioner  with  a  debt  that  is  already  paid 
and  extinguifhed,  or  for  which  the  petitioner  ought  not  to  be 
made  haole :  At  any  rate,  it  feems  clear,  that  the  furnifhings  were 
made  on  the  faith  ot  Corbet,  and  not  of  the  petitioner  ;  and  that 
as  Lorbet  aaualiy  made  payment  of  a  part,  and  accepted  a  bill  for 

I  A     ^■J\  ''^^^''  ''^''  ^'^^  ""^^'"  ^"s  °^"  hand,  aver,  that  he 

had  paid  the  whole  that  was  due;  fo  the  purfuer  who  ftil!  holds 
Lorbet  s  bill  for  the  greater  part  of  the  balance,  ought  to  be  left 
to  operate  his  payment  from  him,  or  the  lady's  prefent  hufband. 
and  not  from  the  petitioner. 

The  petitioner  comes  now  to  the  third  and  laft  point  propofed 
to  be  argued,  namely,  that  fuppofing  Anne  Corbet  to  have  been 
Jawtully  married  to  the  petitioner  ;  and  that  her  brother  had  no- 
wavs  incerpofed  his  credit  for  her,  yet  the  petitioner  ought  not  to 
be  lubjeded,  in  relived  of  her  defertion,  and  other  circumftances 
of  the  cafe. 

_    Where  a  hufband  and   wife  are  living  in  family  together,  there 
IS  juft  ground  tor  fubjeding  him  for  furnifliings  made  to  his  wife, 
elpeciahy  of  a  nature  falling  within  her  pr^pojitura,  fo  long  as  flie 
IS  not  inhibited.     But  the  reafon  ceafes,  where  a  wife  wrongfully 
deferts    her  hufband,    without  any  maltreatment  on  his  part,  and 
betakes    herfelf  to    unlawful  and  irregular  courfes.      This  holds  a 
prtiori^    where   the   wife   goes  into   a  foreign  country,  and  where 
the  contradions  are  not  fuch  as  are  fuitcd  to  a  reaibnable  aliment 
even  were  fhe   inritled  to  it,  which  a  wife  could  not  be  m  the  calb 
of  wilful  and    cauielefs    delbrtion.     And    whatever  equitable  plea 
might   be   made    in   the  cafe  of  moderate  and  reafonable  furnilh- 
mgs,  yet   that    cannot  here  be  maintained,  where  the  furniiliings 
were,  on  the  contrary,  highly  extravagant,  confifting  of  room  renr, 
at   the  rate  of  51  /.  Sterling  per  annum,    wine,    miliencry   goods,' 

china. , 
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cliina,  or.  amounting  wichin  a  fliort  fpace  to  near  thrice  the  pe- 
titioner's annual  income.  CouUl  the  petitioner  be  H.ible  in  thefe, 
he  might  by  the  fame  rule  be  totally  ruined  by  this  woman's  con- 
tractions, without  his  knowledge  or  conlcMir,  or  pofTibility  of  prevent- 
ing then^  ;  and  that,  althoug!^  it  here  ajipears  from  the  payment 
Uie  made  to  the  purfuer  hwnfclf,  that  Ihe  had  the  command  of 
more  money  than  was  fuflScient  for  her  reafonable  mainte- 
nance, during  a  much  longer  tir.ij  than  the  currency  of  the  ac- 
compts  libelled. 

This  court  has  faftaincd  the  husband's  defence  in  fundrv  fmil- 
lar  cafes  ;  and  in  fome,  where  the  circumflanccs  were  not  near  fo 
ftrong  or  favourable  for  him  as  the  prefent. 

Di^  Vo!  I  Thus,  in  a  cafe  obferved  by  liaJJinjIon  in  i6io,  it  was  found, 
p.  403.  that  a  husband  is  not  liable  for  furnilhings  made  to  a  wife,  who 
lives  a  fcandalous  life  apart  from  her  husband.  Again,  in  the 
cafe  of  Allan  contra  the  Earl  of  Southcjk,  6th  July  1677,  obferved 
by  Sidir  ;  the  Kail  of  Southtjk  being  purfued  for  payment  of  an 
accompt  furniihed  to  the  countefs  at  London,  who  had  not  to- 
tally dcferted  him,  it  was  found,  "  If  the  Countefs  went  to  Lon- 
'■'  Jon  without  his  approbation,  or  a  jult  reafon,  that  the  Earl 
"  was  obliged  for  no  moretiian  would  have  been  her  expences, 
"  had  flic  ihiid  at  home,  and  that,  ivhcther  /he  ivas  iiihihiWiI  or  not." 
In  the  cafe  of  Lady  Kinfauns  againll  her  husband,  19th  "July 
1711,  this  court  would  not  even  faljjcjt  the  husband  to  tlic  cx- 
pcncc  of  the  wife's  journey  to  Dath,  for  recovery  of  her  licalth, 
without  his  confent,  beyond  what  was  proved  to  be  abfolutclv 
neccO'ary,  although  Ihe  had  no  intention  of  dcferting  him  alto- 
gether, and  was  advifed  by  phyficians  to  go  there.  Lord  Fonn- 
tainhall  reports,  that  the  Lords  there  found,  *'  That  where  a  man 
"  is  willing  to  aliment  his  wife,  ihe  cannot  crave  a  foparatc  ali- 
"  ment,  unlefs  ihe  prove  /xvitia  or  maltreatment,  and  that  ihe 
"  cannot  defcrt  his  taniily  ;  yet  if  her  licknefs  rccjuire  it,  and  his 
"  fortune  can  bear  it,  he  is  obliged  to  promote  the  cure,  though 
"  it  be  by  going  to  the  baths,  or  other  medicinal  v/aters  ;  and 
"  therefore  iullaincd  the  proceis  at  her  inllance,  agalnll  her  hu3- 
"  band,  in  lb  far  as  the  money  was  necrjj'arily  advanced  to  hci' 
"  journey  to  Kn^LmJ." 

VeJ.I.p.i^e.      And  Lord  yA.«</wi  lays  down   this   rule,  "  If  the   v  ifc   dcferts 

^  '57'     "  the  husband,    without   fuch   fullicient   caufe   of  departure,  he 

"  may  obtain  a  divo.'-c.'  ngainlt  her  ui)on  malicious  delertion,  but 
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tions  made  by  the  wife  after  r/hl?  ^g^'nft  extravagant  contrac- 
indeed  in  fuch  a  cafe  as'  the  pr^-^n^  tT  n  '  'f"^''  ^•^"^'  ^"^ 
on  can  be  of  no  ufe.  Where  te'wL,.^'  u"'  '"  '"^•^^'"- 
goesinto  foreign  parrs,  the  dn.geuce  eL  red\t'  T"""^''  ^"' 
any  interpellation  to  foreion  creditor,  fn^f  u  ^''''°'  P'"'''' 
they  cannot  be  fufFered  to  ftrennhrn^^  .  '^'   ^""'^   '■^''^^°" 

contradions  there    ^v   nV.-5^         .'"'' ''"'"'   "P"'^   '^^  ^^'^e's 
here.  '  ^   ^''"^'"^^  '^^  '^'  °'«iffi°"  of  that  diligence 

far'"e^"rh  '  ^""^^'°"'.  ^^e  husband  cannot  know  where  his  wife  is 

fore  that  fmc  he  could  not  give  perfonal  not.ce  to  the  purfuer    to 
ZY:ZZlZ  St-a^tefra/"'^  '  ^  ^^   "'P  pea" 

ilf<yw//^.r^or,^/,.,y^_y,„,.Z..;r^7,,;,,,  to  niter  th,  Lord  Or- 
dinary s  tntcrlocutors  above  recited,  and  to  ajfodzie  the  pe- 
titioner from  this  procefs  fimpHcker;  or,  at  leaf},  before 
^fr^>/'//  ^/^^Pftioneraproofofthefaas   aLe 

ri^y^/""  ^'  "°'  ""^'"''^^  tnllruacd;  particularly,  ^ab 
rejpea  to  the  minority  cf  Anm  Corbet  m  the  lyc^  her 
Vlarr^age  .uuhMr.  Sandford,  and  the  trial  that  tteup- 
ane^ued;  and  as  to  the  place  of  the  petitioner  s  refideL 
-while  ni  Loudon,  m  harveft  1765;  and  other  fk  and 
cimnrjlances  tenaing  tofj^o-u^,  that  the  furm/]Mn's  libelled 
-verenot  made  on  the  faith  or  credit  of  the  petutcner 
According   to  juRice,  6r. 


D  A  V.     R  A  F, 


ANSWERS 

^  •  FOR 

James   Donaldson  Linen-draper  in 

Lohdon  I 

TO     THE 
PETITION    of  James   Y^?.  g^  Cle [train. 


IN  February  176$,  the  lady  of  this  petitioner  was  introduced 
to  the  refpondent  by  Mr.  Corbet  her  brother,  a  gentleman 
of  the  law,  by  Mrs.  TValdie  filler  to  Mr.  Fea,  and  Mrs. 
Hamilton  his  niece,  and  thefe  perfons  were  the  cunftant  vi- 
f;tants  of  Mrs.  Fea  while  flie  ftaid  at  the  refpondent's  houfe  ;  ihe 
was  repreiented  to  be  the  lady  of  a  Scots  fquire,  a  gentleman  of 
fortune,  that  fhe  was  come  to  London  to  vifit  her  friends,  and  live 
for  fome  time  there  ;  and  that  her  hufband  was  very  loon  to  fol- 
low her  ;  and  upon  enquiry  at  indifferent  perfons,  the  refpondent 
was  informed,  that  the  petitioner  Mr.  Fea  was  a  gentleman  of 
confiderable  fortune  in  the  north. 

Mrs.  f  ea  hitving  thus  taken  an  apartment  in  the  refpondent's 
houfe,  Hie  contii^ued  to  lodge  with  him  for  about  ten  months, 
from  the  25th  of  February  1765,  to  5th  December  thereafter  ;  and 
whatever  alperfions  her  hufband  is  now  pleafed  to  throw  upon 
her  charadler,  the  refp&ndent  fliall  for  his  part  fay,  that  during 
all  the  time  fhe  lived  under  his  roof,  fhe  behaved  like  a  woman  of 
virtue  and  prudence,  and  her  hufband's  filter  and  niece  were  her 
chief  affociates. 

At  this  time  Tne  had  a  young  child  and  a  fervant  maid  ;  fhe  had 
occafion  for  many  necefTarie?  both  for  herfelf  and  child  ;  flie  was 
even  very  poorly  provided  in  linens,  and  in  many  other  neceifary 

articles. 


-^<>i  .   oil  whirh  the   refpondent  had  no 
articles   of  wearing   ^.Pf^'^^' ^  f^' ";^   J^ 
fcruple  to   trua  her  wuh,  and  ^«  P^'^^  J^^^^^;  refpondentwas 

Tfd^t;'\nTb7:;n.e7rt::is:tvrmentioa^ed,that 

by  a  letter  from   Kuhard  Cork     to   Mr  J    ^^^    ^^^^^^^^^^^^ 

aaually   to  have  ^^XT^ol   but   that   he  was  dealing 
could    not   entertain  the  lea U   lu  p..  i^^^^aaer,  and  thus  was 

^Uh   perfons  o^  ^^^  ^^^S^:^^,,; .s  ^.  iXoo,  .n 
induced  to  fupply  Mrs.  J^ea  ^^^"  -  j  •     neiffl^bours  in  the 

r'  °'  '\,foVuT:fie"t:.h1^>«„1'n,c.cs/,hc  whole  ia- 
ctlnTiodgSg rt   ri.aceo£  t=.  u,o„ths,  aa.o„n.„g  only  to 

''^r-.f  *:^c?:4.s  were  V^'^y^^t^ ^^^!^ 
r,„g  that  .Ley  "ere  not  a  g«»^"'  ""''^Z  fo„e  yea'rs  «.,!,  her 
Srom  the  0,<7,.,-  where  "'=  )  »'' '^^,  \  ^h,  „„,, Jj  Unens  of  all 
hufband  and  was  g.ea  y  ■  '  1^£"- .;,;,  „f  rearing  apparel , 
forts  for  herfclf  and  chim,  au  ^      ;    ^-  „j      articles 

„„d  bef.de  .he  °f„°;^=„^  "LrXwer'  .o^-.ded,  he.Jfuch  a, 
a^slnTL/erfSbowU,  and  fo.nc  few  filver  <poons,  Ihee., 

lodged  fome  t.n,e  »..h  h,s  »'  ='  ^''^J;™  ,,  .Larlced  in  hU 
fpoSden.  received  »  Pa^-"  of  ;^'-  *'^„"«^;,  Mrs.  F.Vs  lUy 
accompt,  and  never  ''>='""''""  .^  >  „,.„  „o,  pcrfcflly  agree- 
ing in  i.../«..  or  .he  -A-on-^  ^    -       .^  s  ^^^  ^  (^  ^.^.^^^^X^  ^^^,,^. 

able  to  her  hnlband,  ""'^''^"""'J;,,,  „„  „i,ho„t  .he  le..ll  mur- 
.d  to  approve  o  ...  » "''"■;■  "  ,  ;,'a'  „cr  lodgin,s  at  the  relpon- 
r.'s'"ind"fe  t"  X'tS  crcd,.ors  .e^e  ,na.n,g  demands 

'^')  '',^-fCX/The"l>;:.l"r':.7'.lf.s  ladv,  aaed  as  agent  for  Mr 
K,M  ?  *''  tl  t  e    cfpo.H\a>t  .ha.  l,c  would  he  very  lure  of 
F„,  and  often    '°1'"^=/ ^.!.„  „,„  ,o„i„s  .o  U,:.hn  to  hve  •,  and 
hs   money,  for  .hat  ivir-  "        .        m  '  CiiJc/ a  la.er  of  credit 

upon  a  good  ^-^  "^ ^■'^;iJ^  .  ^^,  .ttcrwards.  when  the  rdpoa- 
from  tunc  to  tunc  f^  ^='"''' '.,.,,  (^./w  he  was  told  that 
dent  came  to  demand  payment  Horn  Mr.  i-oua,  ^^^^ 


Mr.  Fea  had  deceived  him,  for  that  he  was  not  coming  to  London; 
and  that  he  had  impofed  upon  Mr.  Corbet  with  a  letcer  of  credit, 
upon  which  he  could  not  receive  one  penny. 

This  very  circumftance  is  Inftrutfted  by  a  letter  from  Mr.  Cor- 
bet, which  Mr.  Feci  has  thought  proper  to  produce,  in  the  courfe 
of  this  procefs,an  excerpt  from  which  the  refpondent  will  take  the 
liberty  here  to  infert.     This  miflive  of  this  date,  exprelles  furprife  Feb.  is. 
at  Mr.  Fea  a   lilence  and   unjlable  di/pofition,  informs    him   of  the    '766. 
miferable  fituation  of  his  wife,  and  that  the  ftories  he  had  heard 
of  her  were  falfe   and   groundlefs,  acquaints  him,  that  the   per- 
fons  (he  was  owing  fome  debts  to,  were  prefling  for  their  money ; 
and  then  adds,  "  But  I  fee  no  profpect  of  any  thing  being  done 
"  by  you  fairly,  therefore,  the  people  fay  they  will  have  recourfe 
"  to  toul  means,  which  is  fhameful  to  think  on ;  upon  the  whole, 
"  if  you  have  a  mind  to  fecure  to  yourfelf  any  real  happinefs,  I 
"  would  recommend  it  to  you  immediately,  on  receipt  hereof,  to 
"  come  here  'm  perfon.  or  remit  a  good  bill  for  upwards  of  i  oo  /.  which 
"  will  enable  your  wife  to  come  to  you  in  a  decent  manner,  and. 
"  put  an  end  to  the  many  fcandalous  fayings   that   are  juitly  le- 
"  veiled   at  you,  for  Jo   bajely   and  inhumanely   negleSiing   her:  If 
"  fomething  is  not  immediately  done   by  you,  the   confequence 
"  muft   fall   upon  you;  and  if  you  confcientioufly  ajk  yoiirjelf  the 
"  qziejlion,  you  miifl  fay,  that  you  have   treated  her  ungeneroufly  and 
"   bad:  For  my  own  part,   I  am  tired  and  fick   of  the  aitair,    and 
"  would  not  have  meddled  in  it,  had  I  the  leaf!;   notion   that  you 
"   {at  the  time  you  viade  fuch  faithful  promifes   of  your   intention  of 
"  coming  to  live  bee)  intended  nothing  but  to  deceive  me,  and  take 
"  me  in:  It  was   a   thovight  foreign   to    my   bread,  that  Mr.  T^m 
"  would,  or  could  aft  with  fuch  diffiraulation  and  ungeiierofity ; 
"  but  fo  it  was.     I  would  be  glad  to  hear  from  you,  by  return  of 
"  poft  what  is  your  real  intention  ;  till  then,  will  fufpend  my  ulti- 
"  mate   opinion,  which,  I  hope,  you   may  give  reafon   to   alter 
"  in  your  favours,  and  that  you  will  fend  a  good  bill,  in  order  to 
"  enable  Mrs.  Fea  to  go  to  you,  JJje  being  noiu  ivilling  to  go,  or  that 
"  you  zvill  come  in  perfon  ;  but  pray  dont  bring  fuch  a  letter  of  credit 
"  as  you  did  lafi,  tvh'ich  deceived  me!' 

h's>  the  refpondent,  and  fome  others  of  his  neighbours,  who 
had  provided  Mrs.  Fea  in  necelTaries,  were  thus  Ihifted  off  be- 
tween Mr.  Fea  and  Mr.  Corbet,  and  had  no  profpect  of  getting 
their  payment  in  a  fair  and  eafy  way ;  they  were  obliged  to  bring 
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a  proccfs  before  this  court,  for  payment  of  between  60  /and  70  /. 
?hat  was  o^ving  them ;  and  they  joined  all  in  one  procels  as  pur^ 
fuers  This  Mr.  Fca  objedcd  agamft,  and  pled  n  no-proujs  m 
re'ard  there  were  no  leis  than  fix  ddlerent  purfuers  and  that 
none  of  their  fums  exceeded  ,  2  /.  Sterl,n^,V^d  fo  could  not  be 
Tnfifted  in  before  your  Lordfliips:  And  the  other  fums.  befdes 
Z-DoralJ/ns,  being  indeed  only  for  4  A  and  5  /■  =^nd  lon.e  lefs^ 
.aion  was  only  fuftaincd  at  Mr.  DonaUjons  mllancc ;  but  dilmift 
with  refpea  to  the  reft  as  incompetent. 

n  order  to  fave  expences,  the  other  creditors  of  Mr.  and  Mrs 
n.  ...  Fca  conveyed  their  debts  to  Mr.  Donald/on;  and  he  haying  railed 
'767-  a  new  fummons,  this   was  remitted  to,  and  conjoined  with,  the 
former  procefs,  and  a  proof  granted  ot  the  hhcls. 

That  proof  was  reported  to  the  Lord  Ordinary,  by  which   c- 
verv  article  purfued   for  is   clearly  inftruaed,  except  a  tallow- 
Sandler's   accompt  of  about    M  s.  anent  which  no    proof  was 
Id    the  creditors  being  out  of  town  at  the  time  when  the   proof 
va;  taken;  fo  the  import  of  the   proof  is  not  dilputed:  And  1 
Ta  1  only  here  be  oblcrved  upon  it,  that  it  is  particularly  proved 
tfla^nPomlln,  who  lodged   in   Mr.  7W/..«  s   hou  e  at   the 
fame    ime  that  Mrs.  Fca  lodged  there,  and  by  Lhzakth  Mun^y, 
Zo'^sjcr^ant  to  Mrs.  Fea  Jun.g  all  fh.tn.c.nd  not  to  Mr. 
dJ/o,:^s  fet  furth  in  the  petition    that  Mr   lea    odged   ^^•l  h 
his  wife  in  Mr.  Donahljons  houfe   in   the  month  of  Ar^ujI    .76.  , 
fo  th^t  from  the  proof,  and  from  the  letters   lately   produced  by 
Mr  "L  from  Mr^  Met  to  him.  the  faa   clearly  appears   to   be. 
fhat  Mrs.  Feas  going  to  London  had  been  concerted   between   he 
nnd  her  hufl.and,  a"d   a   matter  emirely  agreeable   to  him;  and 
hi  the  pl  n  fettled  upon.  ^.s,7hotMr.Voyc.s  .aj  Jhortly  to 
t'  /^'«    «-/  rrJiJcd  clolc  .nth  hu  -u.fc  at  London :  1  hat  in  Au^^uft 
, -/-  he  had  cone  up  to  vif.t  his  witc.and  to  adjull  matters  ;  «nd, 
t'   ha    ti  n      had  fuiniihed  Mr.  Corlnt  with   a   letter   ot  credit  to 
nnke  tic  nccefl-arv  lir,  plies  for   her,  and    that  CWW   had   accor- 
"nt  V  mad  "undo-  ac'lianccs  ;  but  finding  that  he  had  been  dccc,  v- 
cd  by  Mr.  F..,  through  the  letter  ot  credit  not  bnng  good,  and  that 
Mr   7<V7  hul  altered  his  relulutio.i  ot  connngtohve  at  Lomhn,  Mr 
rvV/   wh'o  appears  to  be  a  lenfible  man.  is  loudly  --P;--"S  «/ 
this   -md  of  Mr.  Fca'^  inhuman  treatment  ol  his  wife;  an^i  Co.b.t, 
t^^d^U^  He  cxprcires   it)  that  Mr.  i'V.  wanted  only  to  d=- 
S-c  him  und  take  hun  i.,  rcfutal  to  make  any  turther  adva-.i- 
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ces  for  Mrs.  Fen,  or  even  to  pay  the  refpondent's  draught  upon 
him  for  28  /.  which  he  had  accepted  by  his  initials  ;  and  his  rea^ 
fons  were,  that  he  only  accepted  as  agent  for  Mr.  Fea  ;  and  that 
as  he  had  failed  in  his  remittances  ro  Mr.  Corbet,  I^irs.  Feds  cre- 
ditors might  make  their  demand  againd  her  hufoand. 

It  is  unneceflary  to  trouble  your  Lordfliips   with   all   the   pro- 
ceedings before  the  Lord  Ordinary.     It   may    only   be  obfervecl, 
that  after  mutual  memorials,  and   four  different   reprefentacions 
on  the  part  of  Mr.  t  ea,  the  caufe  is  now  brought  before  the  court 
by  a  reclaiming  petition  ;  and  it  may  be  faid  for  Mr.  Fea,  that  he 
has  omitted  nothing  that  could  tend  to   protraiil   the   caufe,   or 
create  expence  ;   but  he   has   not  been  altogether  uniform  in  his 
plea,  for   after   he   was    beat  out  of  his  objeftions  to  his  dilatory 
defences,  his  next  plea  was,  that  his  wife  had  deferted  him,   and 
therefore  he  was  not  liable  :  But  unluckily  for  him,  by   the   two 
witnelTes  above  mentioned,  and  by  the  letters   from   Mr.    Corbet, 
which  he  himfelf  has  been  fo  kind  as  to  furnifh  us   with,  it  ap- 
,  pears  clear  to  a  demonilratlon,  that  there  was  no  defertion  in  the 
cafe  on  the  part  of  Mrs.  Fea,  for  that  ihe  and  her  child  had  gone 
there  by  his   fpecial    permiiTion,  and  that  he  was  foon  to  go  and 
refide  there  hunfelf ;  and  that  he  had  accordingly  been  at  London 
for  fome  rim£,  along  with  his  wife,  and  was  to  return,  and   had 
furnifl'ed  her  brother   with   fome   letters  of  credit,  to  fupply  her 
with  what  was  necefTiry  in  the  mean  time;  but  as  this  credit  had 
not  been  good ;  and  as  Mr.  Fea  had  altered  his  refolution,  inflead 
of  his  wife  deferting  him,  it  is  evident  that  he  delerted  her  :   He 
did   not   go   to   London  to   live  with  her  as  he  had  engaged,  nor 
would  remit  her  one  Hulling   to  pay   her  debts,  and   bring   her 
down  to  Scotland,  although   Mr.   Corbet's   letter  above  mentioned, 
fliows  (lie  was  willing  and  ready  to  come  and  live  with  him. 

His  next  plea  was.  a  flat  denial  of  his  marriage  :  Eut  that  he 
had  picked  up  this  woman  wheix  he  was  a  foldier  in  Ireland,  and 
lived  with  her  in  Scotland,  till  flie  had  elopedand  went,  to  London. 
Upon  which  the  refpondent  being  informed,  that  they  were  ac- 
tually married  in  the  pariili  church  of  St.  Cleme?it,  in  the  county 
of  Middle fex,  in  prefence  of  the  forefaid  Mr.  Corbet,  brother  to 
the  lady,  and  others,  the  refpondent  applied  and  got  a  certifi- 
cate of  this  under  the  hand  of  the  proper  officer,  the  curate  of 
the  pariih,  bearing,  that  James  Fea  and  Anne  Corbet  were  marri- 
ed in  that  pariih  church  upon  the  2ii\  June  1759.. 
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Upon  the  produdlion  of  this  certificate,  Mr.  Tea  was  again  ob- 
liged to  change  his  ground,  and  to  become  married  :  But  then 
he  produced  a  letter  from  one  "James  Cooper^  dated  2 ill  OBoher 
1766,  bearing,  that  Mrs.  Fea  was  married  to  another  gentleman 
in  h\ay  then  laft  ;  and  he  adds,  "  I  am  tould  that  /7v  intends  to 
"  fucar  that  Ihe  was  under  adge  when  fhe  was  marrid  to  you  ; 
"  but  flic  give  it  out  that  you  was  dead,  but,  in  my  opinion, 
"  you  had  better  be  filant,  till  fuch  tim  as  you  hear  fordcr  ;  and 
"  if  you  cane  ajtjl  her  in  fuearing  her  Jelfe  under  adg  at  that  time, 
"  fa  much  the  better  for  yoti." 

Upon  this  Mr.  Fea  then  founded  his  pica  upon  the  Engli/]} 
marriage  adl  in  the  1753,  upon  account  of  Mrs.  Fea  being  under 
age  when  they  were  married  in  the  i7j'V  ;  and  it  not  appearing 
that  either  parents  or  gviardians  had  confentcd  thereto,  the  mar- 
riage, therefore,  was  abfolutcly  void  and  null,  and  confcqucntly 
Mr.  Fea  was  not  liable  for  any  of  her  debts,  or  nccelfary  furnilh- 
ings  made  to  her. 

The  Lord  Ordinary  having  repelled  all  his  defences,  they  arc 
now  ftated  to  your  Lordihijis  in  this  petition  -,  and  which,  from 
the  above  narrative  of  faCls.  and  the  vudia  upon  which  the  Lord 
Ordinary's  interlocutors  jnocecd,  it  is  humbly  apprehended  your 
Lordlhii)S  will  be  fatisfied,  that  the  whole  defences  arc  dcllitute  of 
every  colour  of  law  and  juftice  ;  and  that  Mr.  Fea\  conducfl  hath 
been  very  improper  in  this  matter ;  and,  therefore,  the  rcfpon- 
dent  Ihall  not  fpend  many  wortls  in  anfwcring  the  petitioner'.-,  ar- 
guments, which  feem  all  to  be  already  obviated. 

In  the  \Jl  place.  It  is  contended  by  the  petitioner,  that  by  the 
law  of  England,  there  was  no  effectual  marriage  l)etwcen  him  and 
Jnnc  Corbet,  and  therefore  he  could  not  be  luhjedcd  to  the  fur- 
nilhings  made  to  her. 

Had  the  relpondeiit  the  Icafl  fear,  that  cither  this,  or  any  other 
of  the  grounds)  uj^on  which  the  pclirioner  tountls  his  plea,  couKl 
iifford  him  a  legal  and  valid  defence  ;  the  rclpondent  would  f'ub- 
mit  it  to  your  Lordlhips,  if  Mr.  Fea  ought  not,  before  being  al- 
lowed the  benefit  of  any  fuch  defence,  be  obliged  to  pay  all  tlic 
prccccding  cxpencc  :  For  each  of  the  defences  now  founded  up- 
on, rcfolve  into  a  total  defence  againft  the  ground  of  atHion  al- 
together, and  which  Mr.  tea  has  very  artfully  managed,  and 
brought  them  out  one  by  one  before  the  Lord  Onlinary  ;  where- 
as. 


[71 

as,  they  ought  to  have  been  proponed  in  initio  litis,  and  before 
the  ref'pondent  was  put  to  the  expence  of  extracting  an  adl  and 
commiffion,  and  of  leading  a  proof  to  inftrucft  the  furnilhings 
made,  becaufe  this  was  altogether  unneceinry,  if  any  one  or  the 
defences  now  proponed  was  relevant,  and  could  be  fuftained. 
'For  the  defender,  Mr.  Fea,  by  his  acquiefcence  in  that  interlocu- 
tor allowing  the  proof,  and  without  proponing  the  defences  that 
are  now  offered  to  the  court,  joined  iffue  with  the  refpondent, 
and  in  a  manner  obliged  himf^^lf  to  ftand  or  fall  by  that  proof; 
at  lead,  it  is  no  more  than  flridly  juft,  that  before  he  could  be 
allowed  to  avail  himfelf  of  defences,  which  {trike  at  the  very 
foundation  of  the  caufe,  that  he  ihould  be  obliged  fully  to  in- 
demnify the  purfuer  of  all  the  preceeding  expences. 

But  this  is  only  mentioned  to  lliow  your  Lordiliips  the  fpirit 
of  this  petitioner,  and  the  manner  in  which  he  hath  conduCled 
his  defence :  For  the  refpondent  cannot,  with  fubmiffion,  oblerve 
or  imagine,  that  there  is  any  thing  in  the  leaft  lolid  in  all  the  de- 
fences proponed  for  the  petitioner,  or  that  the  court  will  fee  any 
caufe  for  altering  the  interlocutors  of  the  Lord  Ordinary. 

For  as  to  this  marriage  not  being  e.Te6tual  by  the  law  of  Eng- 
land, though  the  facfls  were  even  admitted,  which  the  refpondent 
knows  nothing  about,  it  is  apprehended  this  cafe  would  not  at 
all  fall  under  the  marriage  ad:,  nor  has  the  Englijlj  law  any  thing 
to  do  with  the  queftion  ;  the  adl  in  the  1753  only  extended  to 
natives  of  England,  at  leaft  to  one  or  other  of  them  being  fuch, 
but  was  never  meaned  nor  could  affedl  the  marriage  of  a  Scots 
gentleman  and  an  Infjj  lady,  if  they  chufed  to  be  married  in 
England,  according  to  a  form  valid  and  effectual  by  the  laws  of 
their  own  country. 

But  of  this,  as  well  as  every  other  fa61:  upon  which  the  argu- 
ments in  this  petition  are  founded,  your  Lordfhips  have  not  the 
leaft  fliadow  of  evidence,  unlefs  you  were  to  admit  as  fuch,  the 
milTive  of  this  'janies  Cooper ;  and  even  according  to  his  account 
it  does  not  appear,  that  the  lady  would,  in  any  view,  fall  under 
the  marriage  act,  as  being  under  21  years  of  age,  when  fhe  v/as 
married,  unlefs  Mr.  ¥ea  can  inprove  the  advice  given  by  Mr. 
Cooper,  and  "  afiift  her  in  fwearing  herfclf  under  age  at  that 
"  time." 

But,  fuppofing  that  a  marriage,  after  fome  years  cohabitation 
of  the  parties,  is  upon  the"flatute  ot  England  declared  void  and 
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nuli  from  the  beginning,  will  It  be  pleaded  from  any  principle  of 
equity,  or  from  any  rules  deduced  from  the  la\v5  of  any  country, 
that  this  oci  could  be  extended  any  further  than  in  fo  far  as  rc- 
fpe<5\ed  the  intcrelt  of  the  married  perfons  ;  for,  furely,  third  par- 
ties, bona  fidd  contracting  with  them,  could  not  be  any  ways 
hurt  or  prejudiced  ;  or,  as  in  this  cafe,  where  the  relpondcn:  fup- 
ported  the  petitioner's  wife  and  child  for  lo  months,  and  provid- 
ed them  in  necelf-iries,  though  the  hufband  and  wife  lliould  now 
incline  to  bo  iitt  of  one  another.  No  lawyer  will  plead  before  this 
court  that  this  would  have  any  etfecl  as  to  bygones,  or  that  this 
iiiicit  and  fraudulent  adl  of  the  married  parties,  could  hurt  others 
who  had  no  concern  in  the  matter. 

In  \he  fcc'jnJ  place,  it  is  pleaded  for  the  petitioner,  that  it  was 
not  upon  his  faith  and  credit  that  the  loJgings  were  fee  and  fur- 
niPnings  made  to  Mrs.  iv.7,  but  folely  upon  her  own  credit,  or 
that  ot  her  brother  Mr.  Corbet. 

The  refpondcnt  hath  already  told  your  Lordiliips  how  this  fiil 
flands,  that  Mrs.  Fea  was  introduced  to  the  refpondcnt's  houfc, 
by  her  own  brother,  and  by  a  filler  and  niece  of  Mr.  Fr^fs  -,  thatlhe 
was  reputed  to  be  the  lady  of  a  gentleman  of  confidcrable  fortune  in 
the  north  of  Scotland;  and  they  all  laid,  that  Mr.  Corbet,  as  the  agcnc 
of  her  hufband,  would  pay  her  bills,  and  anfwer  for  every  thing 
that  fhe  fliould  have  occafion  to  ufe,  and  for  fomc  time  the  re- 
fpondcnt got  money  from  Mrs.  Fea  hcrfelf,  and  afterwards,  up- 
on a  fettlcmcnt  with  her,  got  a  draught  upon  Mr.  Corbet  for  2S  /. 
for  it  was  no  doubt  indifferent  to  the  relpondcnt,  from  what  hand 
he  received  his  payment;  but  he  conlivkred  Mr.  Fea  as  the  author 
of  the  whole,  and  that  he  was  liable  for  all  ;  and  accordingly, 
when  Corbet  rcfnfed  to  payMr./'Va's  dr.iught.as  not  having  got  remit- 
tances from  Mr.  Fea,  Mr.  DoiuLIJon  made  his  dcmaml  againll 
him  for  the  whole  fum  owing  him  -,  for  the  refpondcnt  can  lio- 
neftly  declare,  that  if  it  had  not  been  on  the  faith  of  Mr.  Fea,  he 
■would  have  had  no  dealings  with  the  other  parties. 

But  the  refpondcnt  humbly  apprehends,  that  thou^ih  any  pcr- 
fon  rtiould  furnilh  a  man's  wile  and  child  in  necelTiiries  upon 
the  credit  of  another,  or  even  tliough  the  furnilher  Ihould  not 
know  their  relation,  yet  if  the  furnilher  ihould  nut  be  paid  by  the 
])crfon  on  whole  credit  he  cngigcd,  that  it  wouUl  be  competent 
upon  an  after  dilcovery  of  the  hulband  and  paicnt,  to  demand 
tjavinoat  from  him}  bccuulc  every  hulband,  and  every  parent,, is, 
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by  the  law  of  nature,  and  the  law  of  every  civilized  country 'in 
the  world,  bound  to  aliment  and  provide  in  neceflarics  fuitableto 
his  ftatlon,  his  wife  and  children  ;  and  in  this  cafe,  he  can  {\.\- 
ftain  no  lofs  through  this  payment  to  the  furniiher,  becanfc  he 
would  have  been  liable  for  the  fame  debt  to  the  perfon  that  gave 
the  credit,  and  to  indemnify  him,  had  the  payment  been  made 
by  him. 

In  the  ■3,d  place,  the  petitioner  contends,  that  he  ought  not  to 
be  fubjedtcd  for  thefe  furnilhings  to  Mrs.  Fea,  in  refpeit  {he  de- 
ferted  him,  and  from  other  peculiar  circumftances  attending  the 
cafe. 

From  the  facfls  which  the  refpondent  hath  fet  furth  to  the  court, 
this  ftory  of  the  defertion  muft  appear  a  mere  pretence  ;  and  if 
there  is  any  fuch  defertion,  it  is  altogether  on  the  other  fide :  For 
from  every  circumftance  of  the  cafe,  and  particularly  from  Mr. 
Corbet's  letter  above  recited,  which  Mr.  Fea  has  been  kind  enough 
to  produce,  it  muft  appear  evident  to  the  court  and  to  all  man- 
kind, that  Mrs.  Fea's  going  to  Lomlcn  vvith  her  child  had  been  a 
matter  altogether  agreeable  to  her  hufband,  and  that  the  fcheme 
then  and  for  fome  time  afterwards,  was,  that  he  was  to  go  and 
refide  there  himfelf:  That  he  had  given  Mr.  Corbet  a  letter  of  cre- 
dit when  he  was  vip  in  harveft  1765,  fo  as  Mr.  Corbet  might  be 
Enabled  to  difcharge  Mrs.  Feas  bills,  and  provide  her  in  necelTa- 
ries  ;  and  this  letter  of  credit  not  being  good,  and  Mr.  Fea  not 
coming  to  refide,  as  was  intended,  Mr.  Corbet  complains,  that  by 
this  means  he  had  been  deceived  by  Mr.  Fea  and  taken  in ;  but 
as  Mr.  Fea  had  altered  his  intention  of  coming  to  refide  at  Lon- 
don, your  Lordfliips  fee,  that  Mr.  Corbet  exprefly  tells  him,  that 
his  wife  is  iviUing  to  go  and  refide  luith  him  in  the  Orkneys  ;  but 
that  he  muft  come  for  her,  or  remit  100  /,  to  dilcharge  the  debt 
flie  had  incurred.  Mr.  Corbet  alfo  in  this  letter  complains,  that 
Mr.  Fea  had  bafely  and  inhumanely  negleded  his  wife,  and  that 
he  had  treated  her  ungeneroully  and  bad  ;  it  is  believed  Mr.  Fea 
will  not  pretend  to  fay,  that  after  this  letter  he  either  went  to  Lon- 
don himfelf  to  bring  home  his  wife,  or  made  the  necefiTary  remit- 
tance to  her  for  that  purpofe.  Where  then  was  the  defertion,  or 
who  was  the  deferter  ?  This  unfortunate  lady  with  her  child,  ap- 
pears to  have  gone  to  London,  in  the  view  that  her 
huftjand  (hould,  after  having  fettled  his  affairs  in  Scoihmd, 
come  and  refide  there,  but  he  afterwards  leaves  her  to  f.arve,. 
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^^'ill  not  advance  a  penny  for  her  fupport,  will  not:  bring  her 
home  again  ;  nor  will  remit  one  Ihilling  for  that  purpofe  ;  and 
though  when  in  this  difmal  fituation,  abandoned  by  her  huf- 
band,  no  friend  able  to  fupport  her,  and  debts  contraded  which 
ihe  could  not  pay,  ihe  lhoul<5.  as  averred  by  Mr.  Fea,  marry 
another  gentleman,  who  beftowed  upon  her  a  good  fctclement, 
the  refpontlent  will  be  pardoned  for  ikying,  that  Ihe  Icenis  only 
to  have  yielded  to  the  fupreme  law  of  necelFity. 

Thus  Handing  the  facl,  the  refpondent  has  no  occafion  to  ex- 
amine the  law  and  the  decifions  ment  oned  by  the  petitioner  up- 
on this  branch  of  his  argument ;  fo  the  refpondent  will  only 
further  ohfcrve,  that  he,  optima  fule,  fet  his  lodgings,  and  made 
the  furnifliings  to  Mrs.  Fea  that  he  did :  He  had  not  the  leall 
reafon  to  fufpcci  but  that  there  was  the  grcatcfl:  peace  and  har- 
mony between  Mr.  and  Mrs.  Fea  ;  and  which  the  refpondent 
faithfully  believes,  was  the  cafe,  till  fome  months  after  Ihe  had 
left  the  refjiondent's  houfe  ;  and  when  Mr.  Fea  had  altered  his 
intention  of  going  to  London,  and  would  neither  go  for  his  wife, 
nor  make  the  proper  remittances  to  bring  her  home.  While  flie 
lodged  under  the  refponilent's  roof,  ihe  lived  in  the  grcateft 
frlcndJhip,  and  was  daily  vifitcd  by  Mr.  Fia's  nearell  connexions: 
He  came  tlierc  himlclf,  as  your  Lordlhips  fee,  in  harvert  176^, 
according  to  the  depofition  of  two  unexceptionable  witnclfes,  and 
ftaid  with  his  wife  lor  Ibme  time  :  He  knew  well  her  fituation  ; 
and  that  (l.e  and  his  own  chiKl,  behoved  to  be  i'urniihed  with 
neceffaries,  and  that  the  refpondent  and  fome  other  honcll 
tradcfmen  were  in  ufe  to  fupply  her;  yet  Mr.  Fea  will  not  pretend 
to  fay,  that  he  ever  drojipcd  the  lealt  hint  to  the  refpondent,  or 
any  perfon  living,  that  his  wife  was  lodging  there  contrary  to 
his  inclinations,  or  th.at  Ihe  was  furnilhcd  with  any  one  article 
that  was  not  necclfary  for  her,  and  luiiable  to  his  circum- 
ft    ices. 

By  the  laws  of  this  country ,  if  a  wife  is  profufc,  or  defcrts  her 
hulband,  wc  have  the  diligence  of  inhibition,  which  fecurcs  him 
ngaind  all  her  contra«5lioiis ;  and  the  refponilent  apprehends, 
that  this  would  even  cxteiul  againil  F.iiyjijh  creditors  contracling 
with  a  married  woman  from  SiOlLwd ;  at  leafl  the  refpondent  is 
advil'ed,  tliat  an  advertifement  in  the  F.nyliJ]}  news  papers  is  all 
that  is  required  in  that  country  to  put  all  the  lieges  upon  their 
guard  }  but  inJe-jd  no  fuch  thing  appears  to  have  been  neccllarv, 

or 


L     II     J 

or  at  all  in  view  in  this  cafe  ;  becaiife  it  is  evident,  the  lady  had 
come  to  London  with  her  hufband's  confent:  She  was  daily  vifited 
by  his  neareft  friends,  and  even  by  himfelf,  v^rho  appears  to  have 
formed  a  plan,  at  lead  to  have  given  it  fo  out,  that  he  was  co- 
ming to  (lay  altogether  with  his  wife  at  London  in  a  fliort  time. 
Could  the  petitioner,  in  thefe  circumftances,  entertain  the  leafl 
doubt,  that  he  was  not  adling  properly  ?  and  when  all  his  tranl- 
adlions  and  furnilhings  to  Mrs.  Fea  was  privy  and  well  known 
to  Mr.  Fea  himfell,  the  refpondent  apprehends  he  might  have 
expedted  a  more  fuitable  return. 

Upon  the  whole,  it  will  be  obferved  by  the  court,  that  the  re- 
fpondent, and  other  trades  people,  who  had  dealings  with  this 
lady,  through  the  confidence  and  hofpitality  of  honed  Englijlj- 
vien,  have  been  involved  in  a  queftion  at  law  with  the  petitioner 
for  the  payment  of  their  jufl  debts  ;  and  though  they  fhould 
fucceed  in  the  ifTue,  which,  with  fubmiffion,  they  cannot  doubt, 
yet  by  the  expence  incurred,  through  the  methods  by  which 
Mr,  Fea  has  conducfled  his  defence,  the  refpondent  and  his  con- 
flituents  will  have  very  little,  if  any  thing,  into  pocket  at  the 
long  run.  The  Lord  Ordinary  did  not  allow  further  expences 
than  the  extraifling  the  decreet  ;  and  his  Lordfliip  feemed  to  be 
moved  to  refufe  full  expences,  through  the  great  clamour  made 
by  Mr.  Fea  of  the  defertion  of  his  wife,  and  his  unhappy  cir- 
cumftances on  that  account ;  but  your  Lordfl^ips  truly  lee  how 
this  fa(5l  ftands  ;  and  whatever  might  be  the  cafe  between  the 
hufband  and  the  wife,  the  refpondent  had  no  call  to  be  fuch  a 
confiderable  fufferer  by  them,  who  was  neither  art  nor  part  in 
their  fault  ;  and  therefore,  it  is  humbly  hoped,  your  Lordfliips 
will  not  only  adhere  to  the  Lord  Ordinary's  interlocutor,  but 
will  award  expences,  fo  far  as  is  competent  in  this  matter. 

In  refpecl  ivhereof,  &c. 

DAV.    ARMSTRONG. 


DECEMBER     7,      1768. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Sejlon, 
THE 

P    E    T  I  T  I  O 

O     F 

JAMES    FEA    of    Clestrain, 

Humbly  /Jje-u'eth, 

■^HAT  the  Petitioner,  after  having  been  many  Years  an 
OfEcer  of  the  Aroiy,  was  reduced,  at  the  genera!  Re- 
dudiou  of  the  Forces,  after  the  late  Peace,  when  hold- 
ing the  Rank  of  a  Lieutenant.  About  the  fime  Time 
the  Petitioner  luccecded  as  Heir-male  to  the  Lands  of  Cleftrain  in 
Orkney ;  but  his  Predeceff^r,  befides  executing  fundry  Deeds  in  fa- 
vours of  his  Sifters,  left  his  Property  burdened  with  a  great  Load 
x)f  Debt,  by  which  means  the  Petitioner  has  hitherto  dravv^n  no- 
thing from  this  Succeflion. 

It  was  the  Petitioner's  Misfortune,  before  he  left  the  Army 
and  while  ftationed  in  Ireland,  to  contract  an  Intimacy  with  a 
young  Woman,  of  the  Name  of  Corbet,  then  reliding  in  that 
Kingdom,  a  Circumftance  the  mod  unlucky  that  could  have  hap- 
pened to  the  Petitioner,  and  which  in  the  Sequel  brought  upon  him 
great  Iviifcry,  and  involved  him  in  the  deepeft  Dillrefs. 

This  Lady,  who  aflumed  the  Name  of  the  Petitioner's  Wife 
bore  him  a  Child  at  Limerick  in  Ireland,  in  anno  1762,  which  was 
taken  care  of  by  the  Lady's  Mother,  who  lives  in  that  Kingdom 
and  with  whom  this  Child  flill  remains. 

That  the  Petitioner,  having  carried  this  Lady  with  him  to  Scot- 
land, they  arrived  in  ihc  Orkneys  in  the  End  of  April  i-76a;  but 
tli£  Petitioner's  Circuniftances  not  fuiring  the  gay  and  enterprizing 
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Difivifltion  of  tills  T.p.'.Ty;  ^r\i\  x\\e  Orkneys,  where  flie  was  under 
the  Kye  of  the  I'etitioncr's  Friends  and  Relations,  not  bcin;j;  a 
Place  wheie  Ihe  had  an  O^'^oortunity  of  following  her  own  Courles, 
or  of  carrying  on  her  Intrigues,  ihe  therefore  was  rcTolved  to  take 
the  iirft  Opportunity  of  making  her  Efcape  to  other  Parts,  where 
fhe  niigiit  live  in  a  Manner  more  fuitable  to  her  own  Tarte.  With 
this  View  \\\Q  fupplied  herfelf  with  confiderable  Sums  of  Money, 
which  ihe  artfully  and  Induftriouily  borrowed,  in  the  Petitioner's 
Name,  from  diiiorLMit  People  in  the  Orbnys,  unknown  to  the  Pe- 
titioner ;  Ihe  likewife  got  her  Hancis  on  a  Gold  Watch  oi'  the  Pe- 
titioner's, and  had  her  Cloaths  and  other  things  belonging  to  her 
carried  privately  out  of  the  Petitioner's  Houl'e. 

Being  thus  equipped,  Ihe  found  means,  on  the  221!  July  17^4, 
to  get  on  board  his  Majcfty's  Cutter,  the  Alarm,  then  lying  in 
Kirk-uall  Road,  having  previoufly  concerted  her  Elcape  with  Cap- 
tain Gordon,  the  Commander  of  the  Veflel,  who  was  bound  for 
IrehiiiJ,  but  who  was  to  flop  for  fbmc  Weeks  in  the  High- 
lands of  ScotLind  in  liis  Way  thither.  After  a  tedious  Palfage,  this 
I.ady  arrived  with  her  Captain  at  Dujivegan-bay,  where  the  riot- 
ous and  extravagant  Life  ihe  led,  enabled  her  to  get  quit  of  a 
good  Part  of  the  Money  ihe  had  brought  with  her  from  (^/,(- 
vey. 

After  the  Captain  of  the  Cutter  had  ftaid  the  Time  he  intended 
in  the  Highlands,  he  again  I'cK.  lail  with  his  fair  Paifcnger  for  Ihl- 
faft  'u\  Ireland;  and,  foon  after  his  Arrival  there,  the  Laily  left  him, 
to  wait  on  her  Mother,  who  refidcs  in  Aungeir-Jheet  in  that  City  ; 
but  her  Mother,  who  was  well  acquainted  with  her  former  Con- 
duct, abfolutely  rcfufed  to  fee  her,  and  would  not  io  much  as  al- 
low licr  to  fee  her  ovrn  ChiUl. — Of  this  the  Petitioner  had  Infor- 
mation by  his  Servant  77>ow<ij  Greig,  now  a  Vintner  in  Kirkica/l, 
whoni  thePctitionrr  lent  after  the  Latly  to  Ireland,  to  endeavour  to 
perlliade  iicr  to  return  to  Oiiiwy. 

Upon  her  Mother's  refilling  to  iee  licr,  this  La<ly  took  Lodgings 
near  to  where  her  Mother  lived,  where,  according  to  the  Peti- 
tioner's Information,  Ihc  lived  an  infimous  and  abaiuloned  Life, 
until  her  Money  was  moilly  txhaufled,  and  al(i)  tlie  Value  of  moll 
of  her  Cloailis,  and  Clold  Watch,  which  ihe  there  fold;  llie  thea 
went  on  board  the  common  Packet,  from  Dublin  to  Parkgalc,  and 
from  ihcnce  to  London,  m  Company,  and  at  the  lixpence,  of  a  re- 
duced 
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duced  Captain  on  the  Iripo  Ellabliniment,  with  whom  fl:ie  lived  3 
confiderable  Time  in  Country  Lodgings  near  London. 

Being  likewife  dilcaKded  by  this  Captain,  llie  applied  to  Richard 
Corbet,  her  Brother,  an  Attorney  in  Z.s^/^'/i??/,  who  endeavoured  to 
procure  her  Lodgings,  at  the  Koufe  of  Mr.  James  Cooper,  No.  3. 
of  Cec'il-Jireet,  in  the  Strand,  and  in  which  Houfe  ihe  had  former- 
ly hved  with  the  Petitioner  ;  but  Mr.  Cooper  being  well  acquainted 
■with  her  infamous  Conduct,  refufed  to  admit  her  into  his  Houle, 
or  to  have  any  Connexion  with  her. 

Upon  being  refufed  Admittance  here,  her  Brother  conducted  her 
to  another  Houfe  in  the  fune  Street,  where  he  obtained  Lodgings  for 
her ;  there  fhe  remained  for  a  few  Weeks,  but  her  Condudl  with 
the  Gentlemen  from  whom  flie  procured  Vifits,  proving  ofFenfive 
to  the  Houfe,  her  Landlord,  it  is  informed,  beat  her,  and  turned 
her  out  of  Doors. 

Upon  this,  her  Brother  again  took  Lodgings  for  her  at  the  Houfe 
of  James  Donaidfon  Linen-draper  in  London,  at  the  Rate  of  no  lefs 
than  20  s.per  Week,  for  which  Rent  her  Brother  became  bound 
to  the  Landlord,  as  the  Petitioner  is  informed.  In  this  Houfe  fhe 
was  furniilied  with  a  Variety  of  Goods,  within  the  Space  of  a  few 
Months,  to  the  Amount,  in  whole,  of  above  90  /.  Sterling,  where- 
of, after  fundry  partial  Payments,  there  is  faid  to  be  Itill  remain- 
ing due  47  /.  13  J.  10  d.  and  not  fatitfied  with  thefe  extravagant 
Furnilhings,  it  is  faid  Mr.  Donaldjon  recommended  this  Lady  to 
other  Tradefmen  of  his  Acquaintance,  who  furnifhed  her  with 
different  Articles  during  the  fame  Period,  to  the  Extent  of  about 
20  /.  more,  and,  for  ought  the  Petitioner  knows,  llie  may  have 
contracted  other  Debts  exceeding  all  the  Petitioner  is  worth  in  the 
V/orld. 

Mr.  Donaldfon,  as  fhall  be  afterwards  fhown,  knew  nothing  a- 
bout  the  Petitioner,  or  of  this  Woman's  Connexion  witii  him,  far 
lefs  had  he  any  Authority  from  the  Petitioner  to  give  Credit  to  this 
Lady  ;  on  the  contrary,  he  conlidered  the  Lady  herfelf  as  his  De- 
bitor, took  partial  Payments  from  her,  and  took  her  Draughts  on 
her  Brother  for  more.  In  this  Situation,  the  Petitioner  was  not  a 
little  furprized  and  alarmed,  v^hen  he  was  conveened  in  an  Aclion 
before  this  Court,  at  the  Inftance  of  Mr.  Donaldjon,  for  himfelf, 
and  five  of  his  Friends,  concluding,  that  the  Petitioner  fliould  be 
decerned  to  pay  certain  Accounts  of  Furnilhings  made  to  this  La- 
dy when  living  in  London, 
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This  Procefs  came  la  courfe  before  the  Lord  Kennct,  Ordinary, 
who  allowed  a  Proof  of  the  rurnllhings  ;    which   Proof  was  ac- 
cordingly taken   by  the  Purfuer,  upon   CommiiTion,  ?it  London    ex 
parte  of  ihe  Petitioner,  and  Memorials  being  given  m    for  the  I  ar- 
.  ,     ,        ties,  the  Lord  Ordinary,  on  advifing  the  lame,  of  this  Date,  pro- 
^;:7'6;. '       nouncal  the  tollowi.^g  Interlocutor  :  "  The  Lord  Ordmary  having 
"  confidercd  this  Memorial  for  the  Purfuer,  with  tiie  Counter-me- 
'«  morial  for  the  Defender,  and  Proof  adduced  for  the  Purluer,  and, 
"   particul.uly,  li.^vlng  confidercd,  that   it    is  not  allcdged  by  the 
«'  Purfuer,  and  is  not  denieil  by  the  Dct^nder,  and  is  fwore  to  by 
"  oneof  the  Witnelles,   ^auies  Fattcfon,  that  the  Defender  lodged 
"    don'^with   his  Wife  in   the  Purfuer"s  Houfe,    in  Aupijl  1765; 
«'  and  that  it  is   not   alledgcd  that   he  gave  any  Intimation  to  the 
"  liid  Purfuer,  or   to    the  other  Perfons   who  have  mdorled  their 
"  Accounts  to  him,  not  to  give  Credit  to  his  Wife,  repels  the  Dc^ 
"  femes    pleaded   for  the    Defender  ;  finds  the  Inirniihings   lufli- 
•'  clently  inftruLled,  except  the   Article  of  17  ^.  n  J.  Sterlmg    \q^ 
'•  Candles  ;  and  therefore  decerns  againft  the   Defender   for  1  ay- 
"  mcnt  of  the  whole   Sums    libelled,  except  the  laid  Sum  of  i  7  j. 
"    \\  d.  Stcrlmir  ■  but,  before  Extract,  ordains  the  Purluer  to  pro- 
"  (luce  Mrs.  ¥ea%  Draught  on  Mr.  Corhctt  for  28  I.  Sitilwj." 

The  Petitioner  gave  in  a  Rcprelentation  againll  this  Interlocutor, 
and  the  Lord  Ordinary,  upon  adviiing  the  fame,  with  Anfwcrs,  of 
Novcmb.  17,  this  Date,  pronounced  the  following  Interlocutor  :"  The  Lord 
J767.  »  Oidin.iiy  having  confidercd  this  Reprelcntation  with  the  Anlwcrs 
••  thereto,  refults  the  Dtfirc  of  liie  laid  Rcprelentation,  and  ad- 
••  licres  to  the  former  Interlocutor,  with  this  Variation,  ;/  is  dc- 
♦'  liicd  hy  the  Defender,  that  he  lodged  in  the  Purluer's  Iloule  a- 
"  luivdl  with  the  Defender's  Wife,  but  which  is  not  material  for 
"  (^btainiu'^  an  Alteration  of  the  former  Decerniture,  as  it  is  111 
•'  Piool  bv^'two  Wltucllls,  that  he  did  lodge  in  iMd  Houfe  with  her 
♦'  \n  Au.rull  176?-,  and,  in  relpa^  that  the  Drr.ught  upon  A*.- 
•'  cJMirfcorklt  is  now  produced,  allows  the  Decreet  formerly  pro- 
"  nounced  to  be  extraaed."— A  llcprcfcntation  was  ollcred  tor  tlic 
rctliioncr,  craving  the  I'urfucrs  might  be  appointed  to  confels  or 
deny  certain  PacU  material  to  the  Illlie,  and  if  deme.l,  that  the 
I'tlicioncr  might  be  allowed  a  Pioof  of  them.  Anlwcrs  were  hkc- 
^vife  put  in  to  this  Rcprelentation.  with  which  was  produced  a  I'ro- 
icll  on  Rukud  CorUft'i  Bill,  and  alio  a  Clcrtihcace  laid  to  relate  to 

the 
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the  Petuioner's  Marriage  ;  and  the  Lord  Ordh.ary  having  adWied" 

Son  e  further   Informatzoa   having  been  tranHnitted   about  this     '^^^• 
T.mebythePenfonertoh.sAgent,   and,  alongll  therewith    fome 
ters  refpea.ng   th,s  Matter,   which  the    Petuioner  had  a  c  deT.! 
tal  y   preferved,   thele  were  given  in  with  another  Reprefentatio 
and  Anfwers  havu.g  hkewdb  been    put  in  thereto    tlTe  Lo    1     >' 
dinary,  at  a  Calling  of  this  Date,  wh^en  the  Purfuer' r^oved  ^Iex:  r 
pences,     was    pleafed    to    pronounce    the    following  Intelocu tor -S"'' 
^^  Having  confidered  this  Reprefentation.  wxth  thel2    rTe"- 

to    and  what  rs  above  let  forth,  refufes  the  Dcfire  of  the  I  ep  I 

•'  ^h    nr'/        '^";"''  n     '^'    ^^"^^^^    Interlocutor  ;  and  upol 

•'  5  11      onl^nl^he'p    '^r""  °^  PI'^^^^'^S  ^^e  above  mentioned 
"  f  ;-     °7^'"S    the  Purfuer  to  dehver  up  the  faid  Bill  and    Pro- 

'«  D  LT     ,'?,^'^^°"f'"^  ''"'^^"'  ^^    ^he  Defender:  Finds  the 
Defender  hable   m  the  Expence  of  extrading   the    Decree     as 
thefameil.allbe   hquidate  by  the  Colleclor's  Receipt,  but  find 
no  other  Lxpencesdue,  and  decerns."     But  as,  in  writ  n^  out  this 
kft  Interlocutoj^  aa  OmifHon  had  happened    with    refpel    "o       e 
Form  of  the  Affignafon  of  Rwhan/  Corhafs  Bill,  which  th    Lord 
Ordn^ary  had  ordered  to  be  granted  to  the  Petitioner      this  M  ^ 
take  was  mentioned  ma   fl.ort  Reprefbnt.tion,  w^hich  produced  a 
Calling  of  the  Caufe,   of  this  Date,  when   the   Lord   Ordinary  nro- 
nounced   the  following  Interlocutor:    "  Having   confidered   fh-sftV^^' 
Reprefentatian,  and    heard   Parties   Procurators   thereoT    fi  ds  ' 

that  the  Purfuer  mud  grant  an  Affignation  to  the  Bdj',  v"th 
Warrandice  from  Facl  and  Deed,  and  refufes  the  Delire  of  the 
Reprefentacion  as  to  the  other  Points. 

Thefe    Interlocutors  of  the   Lord    Ordinary   were  fubmi^ted  m 
your  Lordihips  Review,  in  a  Petition  for  the  Lfencfer    w^  d^ t  s 
appointed  to  be  anfwered  ;  and  after  the  Anfwers  cm; in    yL 
Lord  Inps  were  plealed,  of  this   Date,  to   pronounce  the  fdl'owrnL 
nterlocutor:  "  The   Lords  having   adviled  this  Petition,  vvitthf  ^761^'^' 

Anfwers  thereto  they  refufe  the  Defxre  of  the  Peti  ion  and 
"  agah'v''  ^^^^'-'--^^  -f  the    Lord  Ordinary    reclaimed 

The  Petitioner  muft  crave  your  Lordflilps  Forgivenefs,  for  once 
raore  fubmitting  this  Caufe  to  your  Cmfi.ierauon,  for,  f  d  e  Pc ! 
tuiouerlhaU  be  found  hable  for  the    Coatradioas    of  this  La  iv 
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the  Confcquenccs  will  ftrike  prettv  deep  in  Po-.nt  of  Preceilent,  and 
cinnot  avoid  bringing  the  Petitioner  hin.fclf  to  immeuMte  Ruin, 
•.s  for  oucrhc  hp  knows,  her  Debts  may  already  exceed  ail  the  Pc- 
'tkioner  i^  worth  in  the  World,  and,  however  that  Matter  n  ay 
be  her  former  Conduct  has  ihown,  that,  by  her  extravagant  fuan- 
ncroHiving,  flic  can  eafily,  within  the  Space  ot  a  few  Months, 
ipend  more  than  the  Value  of  the  remaining  Wrecks  of  the  Petiti- 
oner's Fortune.  Your  Lordihips  have  already  heard  ot  her  wan- 
dering through  all  the  three  Kingdoms,  gratitying  her  falte 
for  Extravagance  and  Luxury,  and  contracling  LXbts  m  a  toreiga 
Country  to  which  he  had  no  AcceHlon,  and  uhich  it  was  not  ui 
his  Power  to  prevent,  and,  for  ought  the  Petitioner  knows,  ihe 
iniv  ftill  be  goiuL^  on  in  the  fame  Courfe.  Thele  Cucumliances 
will  furely  have  Weight  with  your  Lordihips,  in  conlidenng  the 
Petitioner's  other  Defences  againlt  this  Claim. 

In  bringing  your  Lordihips  judgment  under  Revicw,  the  1  e- 
tiiioner  cannot  help  regreting,  that  fome  Pads  now  Itated,  were 
not  laid  before  your  Lordihips  in  his  former  Petition  his  Doer 
here  waited  until  the  Reclaiming  Days  were  almolt  elapied,  ex- 
peding  further  Information,  which,  after  all,  did  not  come  iii 
Time,  owing  to  the  Petitioner's  remote  Situation,  and  the  preca- 
rious and  uncertain  Communication  betwixt  this  and  x\\e  Orkneys. 
In  thcfe  Circumllances,  his  Counfel  was  cautious  in  offering  to 
prove  lacls  without  having  certain  Information  from  his  Client, 
liow  thelb 'pad.  Hood,  and  the  Proof  that  could  be  brought  ot 
them  :  But  now,  after  receiving  full  Information,  the  Petitioner 
ihall  Hare  fuch  lads,  as  he  apprehends  are  fufhcient  to  fupport  Ins 
Defence,  and  of  thele  he  fhall  bring  dired  Proof,  if  they  arc  con- 
troverted. ,     ,     ,,      -       1  1 

The  principal  Groun<ls  upon  which  the  Purlucr  has  emlcavour- 
cd  to  fubjed  the  Petitioner,  were  thcfe.  That  the  Petitioner,  being 
married  to  this  Woman,  is  liable  for  her  Debts  ;  thit  the  Purluer 
and  his  Cedents  made  the  Purnilliings  libelled,  on  the  Paiih  of  the 
Pditioner'b  being  liable  for  tlic  lame,  as  ihc  then  took  the  Name  of 
Mrs.  Fea,  and  that  the  Petitioner  did  no  ways  interpcl  them  from 
•riving  fuch  Credit,  but,  on  the  contrary,  <lid  lodge  Ibme  'lime  a- 
loin'll  with  her  as  his  Wife,  in  the  I'urfuer's  Iloule. 

'ihele  Crounds  Ihall,  in  the  Sequel,  be  controverted  :  and  the 
Pciitioner  will  endeavour  to  Ihow,  that  there  was  no  fubfilling  or 
clledual  Marriage  betwixt  him  and  tliis  Woman,  fuch  as,  by  the 

Law 
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Law  of  Englancl,  wliere  the  Marriage  is  faid  to  have  happened,  and 
where  the  Furniihings  were  made,  could  have  fubjeded  hiin  for 
the  fame :  That  it  was  not  upon  the  Petitioner's  Faith  or  Credit,  as 
the  Hufband  of  this  Woman,  but  on  her  own  Credit,  or  that  of 
her  Brother,  that  thofe  Furniihings  were  made,  and  from  whom 
Payment  ought  to  be  recovered,  if  ftill  due:  That,  fuppofmg  this 
Woman  to  have  been  lawfully  married  to  the  Petitioner,  and  the 
Furniihings  made  on  the  Belief  thereof,  yet  that  the  Petitioner,  in 
refpecl  of  her  Conduct,  could  not  be  liable,  even  for  an  Ali- 
ment to  her,  far  lefs  for  fuch  extravagant  Contradions  as  are  now 
claimed. 

Your  Lordfl-iips  will  obferve,  that  the  Connedion  between  this 
Woman  and  the  Petitioner  is  agreed  to  have  begun  in  a  foreign 
Country,  and  their  pretended  Marriage  is  faid  to  have  happened 
in  England;  by  the  Laws  of  which  Country  its  Validity  falls  to  be 
determined,  efpecially  in  this  Queftion  with  the  Purfuer,  an  En^- 
lipj  Creditor.  The  Petitioner  does  not  deny  that  he  did,  for  fome 
Time,  cohabit  with  her  in  this  Country,  and  fuii^er  her  to  take  his 
Name ;  but  that  is  not  fufficient,  in  the  Law  of  England,  to  con- 
ftitute  an  effectual  Marriage. 

The  Purfuer  feems  to  have  been  fenfible  of  this,  and  has  pro- 
duced a  Certificate,  dated  14th  December  i-jG-j,  figned  Ifaiab  Jones, 
Curate,  bearing,  "  That  James  Fea,  of  this  Parifli,  (St.  Clement- 
^'^  Danes)  Batchelor,  and  Anne  Corbet  of  this  Parifli,  Spinfler, 
*'  were  married  in  this  Church,  by  Licence,  this  21  ft  Day  of  June 
nS9i  in  the  Prefence  of  Richard  Corbet  and  Robert  Johnjlon:' 
Cut  the  Petitioner  does,  with  Submiffion,  contend,  that  this  Certi- 
ficate, half-printed,  half-wrote,  cannot  be  fuilained  as  probative 
or  legal  Evidence  of  the  Petitioner's  Marriage. 

For  your  Lordlhips  will  obferve,  that  even  the  Names  of  the 
Parties  are  not  the  fiime:  The  Name  of  the  Man  faid  to  have  been 
then  married,  is,  indeed,  as  the  Petitioner's,  James  Tea,  but  the  Name 
of  the  Woman  is  quite  different;  for  the  Name  of  the  Woman 
mentioned  in  this  Certificate  is  Anne  Corbet,  but  the  Woman  who 
lodged  in  the  Purfucr's  Houfe  fabfcribes  her  Name  //.  Jane  Fea, 
as  appears  by  her  Subfcription  at  the  Bill  drawn  by  her  upon  her 
Brother  Puchard  Corbet,  in  Procefs.  That  ihe  fliould  change  her 
Surname  from  Corbet  to  Fea,  immediately  upon  her  affuming  the 
Charader  of  the  Petitioner's  Wife,  was  not  at  all  extraordinary, 
on  the  contrary,  it  is  ufuallydone  ;  but  that  flie  fliould,   at  that 

Period, 
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Period  chang:  her  Chriaian  Name,  appears  truly  fingular.  Be- 
fulcs  in  tlie  above  Ccrtilkatc,  there  are  no  Dcl-gnations  given  to 
either  of  the  Parties  then  faid  to  have  been  married,  Inch  as  caa 
diRingulth  them  ^vkh  Certainty,  or  fuch  as  might  not  apply  ta 
any  other  Pcrfons  of  the  lame  Names. 

And  further,  luppofmg,  for  once,  this  Certificate  to  apply,  and 
to  prove  the  adual  Celebration  of  a  Marriage,  yet  Inch  Marriage 
mult  have  been  abfolutely  void  and  null,  as  the  Woman  who  lived 
with  the  Petitioner  was,  in  the  Year  1759,  under  Age,  and  no  Con- 
fent  was  given  by  Parents  or  Guardians.  „  ^,      .  ^  , 

aA,h  Co.  11.      1  he  Er'^n/b  Marriagc-acl  declares,  "  That  all  Marriages   folcm- 
ti^^p  33-      u  j^i.cd  bv  Licence  after  the  laid  25th  Day  ot  Mvch  1  754,  where  ei- 
"   thcr  of  the  i'artics,  not  being  a  Widower  or  Widow,  ihall  be  under 
••  the  A-e  of  twenty-one  Years,  which  Ihall  be  had  without  the  Con- 
'•  fcnt  of  the  Pathcr  of  fuch  of  the  Parties  lb  under  Age  (il  then  hvmg) 
"  lirll  had  and  obtained,  or,  (if  dead)  of  the  Guardian  or  Guar- 
•'  dians  of  the  Perfon  of  the  Party  fo  under  Age,  lawfully  appomt- 
«•  cd    or  one  of  them;  and,  in  cafe  there  Ihall  be  no  luch  Guar- 
"  di'm  or  Guardians,  then  of  the  Mother  ^if  living,  and  unmar- 
•'   ried");  or,  if  there  Ihall  be   no   Mother    living  and    unmarried, 
"  then'  of  a' Guardian  or  Guardians  of  the  Perfon  appointed  by  the 
"  Court  of  C:hancery,  Jljall  be  abfolutely   null  auJ  void,  to  all  In- 
"  tents  and  Purpoll-s  whatever."     The   Statute   likewife  Ipecifies 
the  Form  of  tiie  Entry   in  the  Parilh-regiilers  ;  and,  where  either 
of  the  Parties  are  under  Age,  fpccially  requires  the  Confent  of  the 
Pucnts  or  Guardians  to  be  therein  ingrolled,  which  the  Certificate 
liere  produced  does  not  contain;  and,  therefore,  luppofing  that  ic 
did  apply  to  the  Parties,  vet,  on  account  of  thib  Woman's  Mino- 
rity and\Vant  of  Confbnt,  the  Marriage  iticlt  mull  have  been  void 

and  mill.  ,  ,-      1     ta  r     i  .1    . 

The  Anfwcr  to  this  Argument  urged  for  the  Defender,  was,  that 
this  Cafe  did  not  fall  under  the  Marriage-a^,  for,  that  the  A.T: 
above  quoted  extended  only  to  Natives  oiKrvj^laiuI,  and  could  not 
alPea  the  Marriage  of  a  .SVc,// Gentleman  and  an  Injb  Lady,  if 
tljcv  choie  to  he  married  in  KugLuul. 

liut  this  Anfwcr  will  not  do  ;  for  there  are  hut  two  Pxceptions 
in  the  above  Ac\  of  Parliament,  neither  of  which  applies.  The 
f.rll  is  in  thefe  Words  :  "  Provided  always,  that  this  Ac^,  or 
"  anv  thin-  therein  contained,  Ihall  not  extend  to  the  Marriages 
"  of'  any  'of  the  lloval  lamily :"  And  tlie  other  F.xcei.tion  ir.. 
^  '  "  Provided 
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*'  Provided  always,  that  nothing  in  this  Ad  contained  fliall  extend 
"  to  that  Part  of  Great  Britain,  called  Scotland,  nor  to  any  Mar- 
"  riages  amongR  the  People  called  ^takers,  or  amongfl:  the  Per- 
^'  Tons  profelllng  the  Jeivi/Jj  Religion,  refpeclively,  nor  to  any 
"  Marriages  folemnized  beyond  the  Seas."  It  is  evident,  therefore, 
that  the  Law  fo  ftands,  as  to  affed  every  Marriage  celebrate 
within  the  Kingdom  of  England,  to  whatever  Nation  tlie  Parties 
belong;  for,  if  the  Law  affecled  only  i:H^/?/Z?  Men  and  Women,  ic 
would  bind  them,  where- ever  their  Marriage  was  celebrate,  whe- 
ther in  or  out  of  England  (if  not  beyond  Seas)  the  contrary  of 
which  daily  Pradice  Ihows.  And,  in  fad,  this  Woman  is  a  Na- 
tive of  England,  her  Father  was  a  Refidenter  in  Liverpool,  where 
file  was  born,  and  llie  was  only  gone  over  to  Ireland,  to  refide  fome 
Time  with  her  Mother  there. 

In  this  view,  did  this  Woman  herfelf  confider  the  Matter;  for, 
after  having  deferted  the  Petitioner,  made  her  Excurfion  to  the 
Highlands,  Ireland  ;  and,  lajlly,  to  London.  She  was  adually  mar- 
ried in  that  City  in  May  ij66,  at  St.  Amies  Church,  Soho,  to  a 
Gentleman  of  the  Name  of  Sandford,  of  confiderable  Fortune,  and 
Son  to  a  dignified  Clergyman  of  the  Church  of  England.  Of  this 
Fad  ihe  herielf  acquainted  the  Petitioner  by  Letter,  in  which  flie 
faid,  flie  defied  the  Petitioner  to  fliow,  that  he  ever  had  any  Righc 
to  her.  Richard  Cor  bet, her  Brother,  likewife  wrote  to  the  Petitioner 
tothat  Pupofe,  although  unluckily  the  Petitioner  deftroyed  thefe 
Letters  upon  receiving  them,  not  thinking  that  they  would  have 
been  necelTary  for  his  Defence  againft  this  Claim. 

The  Purfuer  has  not  ventured  exprefly  to  contradid  this  Fad;  on 
the  contrary,  in  the  Anfwers  to  the  laft  Petition,  thePurluer  endea- 
vours to  apologize  for  her  Condud  in  this  Refped.  His  Words  are: 
And  though,  when  in  this  difmal  Situation,  abandoned  by  her 
'•  Hufband,  no  Friend  able  to  fupport  her,  and  Debts  contraded, 
*'  which  (lie  could  not  pay,  iliefhould,as  averred  by  Mr. Fea,  marry 
another  Gentleman,  who  beftowed   upon  her  a  good  Settlemenr, 
the   Refpondent  will  be  pardoned  for  faying,  that  Ihe  feems  on- 
ly to  have  yielded  to  the  fupreme  Law  of  Neceility." 
But  the  Fad  does  not  reft  here,  the  Petitioner  wrote  a  Letter  to 
his  old  Landlord,    Mr.    Cooper,  for   further    Information    on    this 
Subjed,  and  Mr.  Coopers  Anfwer  in  Procefs  contains  the  following  -'  ^' 
Paffage:    "  You^may  take  this  for  granted,  that  flie  was   married '^'^" 
*'  in  M.ij  laft  at  St.  Anne'i  Church,  and  her  Brother  was  employed 

C  "■  iis 
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^  1.  aflian^e   I  nv>ver,  to  draw    the   Writings,  to   fettle   on   her 

-  '3000/.  he'did  not  give  her  away,  as  you    (aul    but   was   uuro- 

-  duced  as  her  Brorh.r  iome  Time  after  ;  he  >s  a  Man  of  Fortane 
.'  and  raiAily.  and  they  are  already  parted  H.  w  -s  cer^anUy  ar- 
<'  relied  for  her  Debts,  but  he  gave  Bad.  and  there  wd  be  a 
«  Trial  foon  ;  and  I  am  told,  thac  il.e  intends  to  fwear    that    he 

-  was  under  Age  when  Ihe  was  marned  to  yoa  Nay,  this 
Marria-e  of  hers  with  Mr.  S^im/^'-J,  appears  upon  Record  and  a 
Certllkate  thereof  has  been  ext-a^ed.  and  duly  atte.led  ;  hue  the 
PetitionVs  Friend,  whom  he  employe!  m  L^^iJon,  m  place  of 
tranfmutmg  this  Ccrtihcate  to  the  Petitioners  Agent  here,  wh  c!i 
'vould  have  been  the  proper  Way,  font  >tm  a  Letter  addrellcd  tothe 
1'etitioncr  in  the  Orkneys,  and  where  it  has  been  wrote  lor,  and 
from  whence  it  is  daily  cxpccled.      ,,,.,,        ^       1     .    kt. 

The  Petitioner  is  likewilb  informed,  that  his  C-orrefi^ondent,  Mi. 
Cooper,  was  not  wrong  in  his  Conjeclure  for  that  a  Trial  did  ac- 
tnallv  proceed,  a.  to  the  Validity  ol  t  us  I  adv  s  Marnage  v.uh  M.. 
SamifJ-d,  and  that  Ihe  prevailed  in  that  Inal,  whereby  anv  Mar- 
riace  between  her  and  the  Petitioner  was  proved  to  be  null  and 
void  •  and  that,  in  confequence  thereof,  the  Purkier,  among  others 
{though  he  now  denies  it),  adually  made  a  Clanu  upon  Mr.  \;;n/- 
forJ    and  that  that  Gentleman  paid  Ibme  of  her  Debts. 

So  Handing  thefe  Farts,  the  Petitioner  cannot  be  confidered  as 
thelavful  Hulband  of  this  Woman,  and  lo  the  Foundation  of  the 
Purfuei'sAaionfalls;  and  even,  tl:ough,in  our  I.aw.a  Man  s  coha- 
bitiuK  with  a  Woman,  and  allcwmg  her  to  take  the  Name  of  h,6 
Wite  m.ght  fnbiect  him  for  fuitable  Furniihmgs  to  iier,  this  will 
not  aid  the  Purfuer;  his  Claim  falls  to  be  tried  by  the  Law  of 
/W/wm/,  where  the  Furnilhings  were  made,  and  where  the  Mar- 
riage is  laid  to  have  happened;  and  the  Petitioner  is  advilcc  ,  that, 
by  the  Law  of  that  Country,  nothing  Icfs  than  a  valid  an.l  etkc- 
tual  Marriage,  proved  an  I  ackno-vlcdged,  or  the  Mans  exprds 
FnLMCement  to  pay  for  fuch  Furnilhings  to  the  Woman,  can  make 
hiui  liabh-;  and  even,  fuppofing  that  the  Law  h.d  (lood  otherways 
in  FuiibmL  and  tliat  a  Woman's  being  reputed  the  Wile  of  a  Man, 
thouuh  not  tiulyfuch,  joined  with  the  Furnilhings  being  made 
on  the  C:re(iit  of  the  iuppofctl  llulband,  on  the  Faith  of  his  being 
liable  for  the  rune,  could  l)e  fulh.icnt  to  fubjca  him;  the  Rule 
v/ould  not  ai>ply  here,  as  the  Furmllungs  in  (lucilion  were  1.0c 
'  made 


rnacle  upon  any  fuch  Faith  or  Belief,  but  upon  the  Credit  of  the 
Lady  herfelf,  or  her  Brother. 

When  this  Woman  went  to  London,  it  is  not  pretended,  that  the 
Petitioner  accompanied  her,  or  that  the  Purfuer  knew  any  thing 
about  him,  or  had  ever  feen  his  Face.  By  her  own  Story,  the  Pe- 
titioner was  then  in  Orkney,  at  the  Diftance  of  700  Miles  ;  and  it 
can  hardly  be  prefumcd,  that  Perfons  who  v»rere  utter  Strangers  to 
him  and  her,  would  make  thofe  Furniihings  to  her  in  London,  up- 
on the  Faith  of  being  paid  by  the  Petitioner,  without  any  Man- 
date or  Authority  from  him ;  efpecially  when  it  is  conCdered,  that 
it  daily  happens  in  London,  that  Women  of  this  Lady's  Stamp  af- 
iume  to  themfelves  Flusbands,  Characters,  and  even  Dignities, 
when  the  whole  is  Fiction,  with  a  view  only  to  impofe  upon  the 
Belief  of  thole  they  deal  with.  But  an  Iinpofition  of  this  Kind 
"Would  not  have  eafily  gone  down  with  this  Purfuer,  who  is  no  No- 
^'ice,  as  it  appears  from  the  Proof,  he  has  long  been  in  the  Pracftice 
of  fetting  Lodgings.  The  Story  of  his  believing  this  Woman  to 
be  the  Lady  of  a  great  Squire  in  the  North  of  Scotland,  does  not 
tell  well.  This  was  a  Bait  that  one  of  Mr.  DonaldJon\  Experi- 
ence would  not  have  fwallowed.  The  Scotch  North-country  Squires 
tio  not  want  their  Share  of  Vanity,  and  Mr.  DonaldJ'on  could 
liardly  fjppol'e  one  of  thefe  would  allow  his  Wife  to  come  wan- 
dering into  London,  like  a  knotlefs  Thread,  without  a  Servant  or 
Attendant  of  any  Kind.  But  the  real  Fadf  is,  that  Mr.  Donald/on 
trulted  only  to  the  Credit  of  the  Woman  herfelf,  or,  more  proper-, 
ly,  of  her  Brother  Richard  Corbet,  an  Attor.ney  and  Refidenter  in 
London,  on  whom  Mr.  Donaldjhn  could  lay  his  Hand  any  Day  of 
,the  Year. 

Your  Lordfliips  have  already  been  informed  of  Fa<5ls  which 
ftrongly  corroborate  this  Argument.  Thus,  Mr.  Corbet  applies 
for  Lodgings  for  his  Sifter,  at  Mv.  Cooper's  m  Cccil-Jlreet ;  there 
her  former  Chara^fer  meets  her,  and  Ihe  is  rejefted  :  He  carries 
her  to  another  Houfe  in  the  fame  Street,  where  he  obtains  a  Lodg- 
ing for  her  ;  and,  it  is  believed,  after  ihe  was  difmilTed  from  that 
Houfe,  her  Brother  paid  the  Bills. -^-That  Mr.  Corbet  likewife  be- 
.-came  bound  to  clear  Mr.  Donald] on'''-,  Bill  can  hardly  be  doubted, 
and  that  he  would  have  alio  paid  it,  there  is  as  little  Doubt,  if 
he  had  not  afterwards,  in  Conjunction  with  his  Friend  Mr.  Do- 
maldjon,  thought  of  the  Scheme  of  fubjeiffing  the  Petitioner  ;  and 
ahat  is  die  real  it;cret -Spring  in  this  Caule  j   for  it  appears  from  Mr. 
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DonaUfoii's  Accounts,  th.it  lie  received  in  Mjrch  I  765,  4  /.  in  June, 
20  /.  and  in  Ait^itjl  15  /.  2  j.  making  in  whole  39  /.  zs. — and  tliac 
for  the  Balance  0^28/.  due  in  Oclcber  i  765,  a  Bill,  dated  1 8th  Ochbcr 
1765,  jiayable  to  Mr.  Donald/on,  fix  Months  after  Date,  was  drawn 
by  the  Lady  upon  her  Brother  Richard  Ojtbet,  and  actually  accept- 
ed by  him,  and  which  Bill  the  Purluer  has  been  obliged  to  pro- 
duce in  this  Procefs,  together  with  a  Protell  taken  on  the  E9th  A- 
prtl  1766,  bearing  that  Payment  was  demanded  iromCorbct  the 
Acceptor,  and  that  he  anCwered,  "  That  he  could  not  pay  the  laid 
*•  Bill  tor  want  otf  KiTec^s." 

IVom  thcfe  Circumllanccs  of  the  Payments  made  to  the  Purluer, 
from  time  to  time,  wlnle  the  Petitioner  was  in  Orbicy,  and  of  the 
j)ollcrior  Draught  by  this  Woman  upon  her  Brother,  accepted  by 
liini,  there  arilcs  real  Evidence  that  it  muft  have  been  on  the  Cre- 
dit of  the  I.ady  and  her  Brother,  and  not  of  the  Petitioner,  tha: 
tiicle  Furniihings  were  made. 

It  was  laid  by  the  Purfuer,  in  the  Anfwers  to  the  laft  Petition, 
tliat  this  \\'oman  was  introduced  to  him  by  Mrs.  Jl''alJie,  Siilcr  to 
the  Petitioner,  and  Mrs.  Hamilton  his  Niece  ;  and  that  thefe  Per- 
fbns  were  her  conllant  Vilitors  while  Ihe  flaid  at  the  Purfuer  s 
Houle. 

But  this  Averment  is,  like  many  other  of  the  Purfuer's,  void  of 
Truth.  The  real  Facl  is,  that  a  'conliderable  Time  after  tliis  Wo- 
man had  taken  up  her  Lodgings  witli  the  Purluer,  Ihe  and  her 
lirothcr  Mr.  Corbet,  went  to  Nlrs.  Waldic's  Houle,  and  tolil  an  art- 
ful, cunning,  and  (eemingly  jilaufible  Story,  of  her  coming  to 
London  with  the  Petitioners  Api)robation,  and  affirming,  that  the 
Petitioner  LindLIf  was  coming  to  rtlitle  there.  This  lb  far  gaincil 
Credit  with  Mrs.  IVahlie,  that  Ihc  rcturnetl  the  Vilit  at  the  Puiluer's 
lloule:  But  further  than  this  Mrs.  IWildic  never  went  to  fee  her  in 
that  Houle,  but  in  order  to  defire  the  Purluer  to  turn  this  Woman 
out  of  his  I  loufe,  alluring  him  tliat  the  Petitioner  was  determined  to 
])ay  none  of  her  Debts,  and  that  he  would  pay  no  Regard  to  any 
I'crfon  that  lodged  her  ;  and  that,  even  if  he  had  been  willing  to 
j)ay  her  Debts,  his  Circumllances  in  Life  could  never  allbrd  to  pay 
20  J.  a  Week  for  her  Lodging,  far  lei's  her  other  Extravagancies^ 
and  it  will  come  out  in  Proof,  tiiat  the  Purfuer,  long  after  that, 
applied  to  Mrs. //';/J/V,  anil  begged  of  her  to  endeavour  t<i  prevail 
witli  the  Petitioner  to  pay  but  a  Trllle,  and  he  would  dilch.irgc 
the  whole  of  his  Claim j    and  fo  far  was  Mis.  irjldie  iVoai  giving 
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any  Countennnce  to  this  Propofal,  that  ihe  wrote  a  Letter  to  the 
Petitioner,  giving  him  an  Account  of  the  infamous  Behaviour  of 
this  Woman  who  pretended  to  be  his  Wife  ;  in  Anfwer  to  which 
the  Petitioner  wrote,  that  he  was  determined  never  to  Uve  with 
her,  or  to  have  any  thing  to  do  with  her. 

Further,  it  has  been  all  along  fet  forth  by  the  Petitioner,  and  not 
denied  by  the  Purfuer,  that  fome  time  after  this  Woman  came  to 
lodge  in  his  Houfe,  and  while  the  Petitioner  flill  continued  in  Orhiey, 
Mr.  Corbet,  having  got  from  the  Purfuer  his  Bill  or  Account,  fo 
far  as  then  incurred,  thought  fit  to  try  if  the  Petitioner  would  pay 
it,  and  with  that  View  fent  it  to  Mr.  Lindfay,  Merchant  in  Kirk- 
fivall,  who  accordingly  made  a  Demand,  which  the  Petitioner  ab- 
fulutely  refufed  to  anfwer,  and  told  Mr.  LindJ'ay,  that  he  did  not 
confider  himi'elf  as  liable  for  one  Shilling  of  thefe  Contractions  ; 
and  this  Refuikl  being  reported  to  Mr.  Corbet,  he  wrote  to  the  Pe- 
titioner a  Letter  in  Procefs,  dated  4th  yu7ie  1765,  wherein  he  en- 
■deavoured  to  apologize  for  his  Sifter's  Mifcondu6l,  begged  earneft- 
]y  of  the  Petitioner  to  forgive  her  Breach  of  Duty  and  fliameful 
Peregrinations,  intreated  tlie  Petitioner  to  come  up  to  London,  and 
try  to  bring  her  back  to  Scotland,  though  he  owns,  that  Ihe  feem- 
■ed  determined  not  to  return,  he  then  adds  :  "  As  to  running  you 
"  in  Debt  flie  utterly  denies  it. — To  be  fure,  her  travelling  about 
"  has  cod  a  good  deal  of  Money  fince  flie  has  been  here.  /  hn'ue 
"  7iiade  it  as  eofy  as  I  could.  I  wilh  you  had  honoured  the  Bill  in 
"  favour  of  Dinaldfoti,  as  it  might  have  prevented  fome  Talk  be- 
*'  tween  People  utterly  ignorant  of  the  Matter,  and  who,  perhaps, 
"  might  put  Conllruclions  foreign  from  the  real  Cafe,  Jo  that  T 
*'  ha-vethis  Day  paid  fuch  Bill,  and  faid  I  received  a  Bill  from  you 
'*'  for  that  Purpofe,  which  was  the  Reafon  of  your  not  paying  it." 

In  Anfwer  to  this  Letter,  the  Petitioner  wrote  Mr.  Corbet,  that 
Jiis  Siiler's  Behaviour  had  been  unbecoming,  bafe,  and  infamous, 
from  Beginning  to  End,  and  that  he  was  determined  never  to  have 
Any  more  Concern  or  Connexion  with  her.  Whether  the  Petitioner 
had  room  for  apprehending,  that  this  Lady  was  living  in  London 
upon  his  Cre  lit,  or  at  his  Expence,  after  thefe  Circumifances,  is 
humbly  fubmitted  to  your  Lordfliips.  But  the  Petitioner  does  ac- 
knowledge, that  he  was  induced  to  go  to  London,  in  Aiigujl  1765', 
partly  with  a  View  to  try  his  Intereft  to  get  again  into  the  Army  ; 
and,  he  will  lairly  ovi-Oj  that,  if  there  had  been  any  Chance  of  this 
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Lfldy's  reclaiming,  lie  would  have  done  his  Endeavour  to  bring  It 
about. 

As  this  Journey  has  been  laid  hold  of  by  the  Puifiier,  as  a 
mighty  Circumllancc  agaiull  the  Pcticioner,  and  as  the  Accounr 
given  of  it  was  fuch  as  induced  the  Lord  Ordinary,  and  after- 
wards vour  Lordfliips,  to  believe,  that  the  Petitioner  had,  on  that 
Occafion,  countenanced  this  Woman,  and  cohaliit  with  her  while 
there,  the  Pcatioiier  will  beg  leave  to  ilate  the  Mat;er  in  its  true 
Light. 

in  ihtfrj}  place,  the  Petitioner  cxprefly  denies,  that  ever  he  fiw 
the  Purlucr,  Mr.  Donalilfon,  or  any  of  his  Fainily,  or  ever  cohabit 
with  this  \\^im3n  in  DonaUjoii's  Houfe.  It  has  been  much  infill- 
ed upon,  that  two  Evidences  have  I'worn  to  the  Petitioner's  living 
with  his  reputed  Wife  in  the  Purfuer's  Houfe.  The  firfl  of  ihefe, 
"JiVncs  Fattijon,  deponed,  inter  alia,  ''  That,  in  the  Month  of  Au- 
"  guJI  I7<)j,  the  liiid  James  Fca  lodged  with  his  Wife  in  the  Houfe 
"  of  the  faid  7'"''^^-' ■^""'^"''^i^"''"  And  Elizjbetb  Ahtiray  '\s  marked 
as  deponing  "  conform  to  the  preceeding  Witnefs  {P.iHi/hn)  in  all 
"  Points."  But  your  Lordihips  will  oblcrve,  that  this  Proof  was- 
adduced  in  Ablcnce  of  the  Petitioner,  by  a  Commiirioncr  of  the 
Purliier's  own  N'oraination.  This  was  none  of  the  Facts  admitted 
to  the  Pnrfucr  s  Probation,  or  which  he  had  even  I'o  much  as  al- 
kdgcd,  belorcthe  Ac^  and  Commiflion  went  out,  which  flood  en- 
tirely confined  to  a  Proof  of  the  Furnilhings  libelled.  Indeed  the 
Proof  was  conducted  in  a  very  odd  Manner,  and  the  Purfuer  feems 
to  have  been  very  attentive  to  obtain  concurring  Witncfles.  One 
\Vitnefs,  Mtirv  Murmy,  is  examined  no  lels  than  four  Times,  and 
emits  as  many  Depoiuions  in  one  Day,  in  order  to  make  her  concur 
with  j)receedmg  Deponents.  Elizobtth  Murray,  who  is  the  Pur- 
fuer's Servant,  is  examined  oftcner  than  once,  in  the  fune  Manner. 
And,  hjily,  the  Purfuer  himlclf  deixjnes,  though  there  was  no  Re- 
ference to  his  Oath;  and  therefore  it  was  cxtienicly  irregular  in 
the  Conimidioner  to  have  taken  it ;  but  even  he  does  not  depone 
to  this  lacl. 

It  merits  likewife  your  Lordlliips  Confidcration,  that  this  Piitfi- 
fon  is  both  1-ather-in-lav/,  and  Servant  to  the  Purfuer,  and,  theie- 
forc,  a  very  exceptionable  Witnefs  ;  but  the  Petitioner  does  hund)ly 
contend,  that  thelc  Depofitions  cannot  be  conclulive  againll  him, 
when  it  is  confidcrcd,  that  they  may  have  been  erroneoully  taken 
dawn,  or  wliat  is  likcwilc  very  probable,  the  Witnellcs  may  have 

bcea 


Lordihips  had  a  very  recent  hXZ  f^''^''''  of  which  your 

-        ^'ho  paired  always  in  the^^  "?";"'   ^"  '^'  ^'^^^  °f  a  GentJe  ma 

f^-^erforJ,  but  who  was  well klown        T'^l'  '^'  ^'^^^  °f  M^  ^v^ 

of-  Mr.  7urner  the  Fanner  """  ^'  '^''  ^^'^^  ^-^  by  the  Name 

Siich  may  have  been  thp  P-jT^  k 
WitnefTes  hL.  been  deceteSf  anraV"]' V' '"^'  ''^""^  '-7  the 
offered,  and  does  Aill  offer  to  prove    .ha^  ^'''""T  ^'^  ^"  ^°"S 
he  was  at  Z.;;^.;^  he  lodged  in  the  Hm'r;    ?u^^  '^'  ^"^^'^  ^'^^^ 
IVaU.,  he  hopes  your  Lordfhips  w  lUlW  h      "  "^;;"  ^''^^''  '^^^^• 
clearing  up  this  Point,  upon  whicT    hi  r     aZ  ^^  ^PP^^-^unity  of 
tors  are  exprdsly  founded;   tl^e  mt    ff      •  .P'^"^'"''^'^  Interlocu- 
g.psconfider.  that,  ^f  the  Pet kiorr  hajfr''/'  -hen  your  Lor<I- 
Houfe,  u  cannot  be  doubted,  t  a"  thePuTr       ''"  !"  '^'  ^'''^^^"^^'- 
to  hun  upon  a  Matter  of  furh  r     r  ^"''''  ""'""'^  have  applied 

been  to  be  wondered   at    if  the  Parf^^T';     ''  ^^""''^  -^  '    - 
tioner  as  his  Paymafter,  'though  h    h'J     '-•  ^^^^^'^^^^^  ^'^^   P«- 
deta.n  the  Petitioner,  until  heh.^n^      t^^Jt"?  ^°''  "  ^^^'"'•^nt  ta- 
.        The  Petitioner  cannot  heln  1/    -^  '^'  F'^'>  ">'  ^o'^nd  Bail. 
Meafure  abfurd,  in  either  ^l^ft^JiJ'^'^'   --    beyond  alt 
o  imagine,  or  give  out,  that  eve    X'  pf''^^'':^'''  or  his  Siller, 
xnZ.«./.„;  they  well  knew     hat  Lc,- ^"'^7"^''  ^"^^"^J-i  to  refide 
ford  that  Way  of  Life;  for    hi  w"' 'I? "'^^  <^^^'^  '^^^^^'-  af- 
dnced  himto'the  Neceff/ty  of^^lH^^T'^l^^'-^^^g-'^^  had  •■^- 
^^''n.f;  he  had  then  no  ofhe    R  [  /.   h   .   ^^^"^'^  ^^'^''^  he  left 
the  only  Fund  of  his  Subfiftenfe  af'^r     """' '"  ^''^''-''  -here 
yields  betwixt  II  and  Jz/Zr/Ll  ^       "'   '''  "  ^^^^^^^'   ^'^^ich 

OneotherFa<^h.<:7  '?^^'■^""''"^• 

Thathefupportednot^n^thrWo;f^'"P^   ^-^^^-  P-^---- 
ten  Months.     The  Petition^  ownTT"'     "'  ',  ?^''^  ^^^  hers,  for 
Amazement  at  this  bold  Averment    wdrr/'^^  "^P^'^'^^"^   h'«' 
Foundation  in  Truth.     The  0,1^0;;-  1  ^"'  ^^  '^''  ^"^^"'^«!- 

tioner,  remains  ftill  with  its  GranH  '■''''  ^°''  '^  ^he  Peti- 

titioner  never  heard  it  pretended    ,f'^';    1''  ^  ^'''^''"'^'  •'»"^*  ^he  Pe- 
for  the  Purfuer,  that  any  Chrd  '  fT^  '^/'  ^'^^  ^'^'^  ^^^  g-en  ia 
Houfe;  if  fuch'had  be  n'thrPaa    tl'p'l  '""p"  '''^  ^'^^^^'^ 
^vebeen  filent  upon  that  H^-ai     h  .1  ^"'^.^^^''^  P™of  would  not 
P      tnat  flcad ,  but  there  is  not  one  Word  of  any;- 


,  n  f  ,nf^  the  rctitioncr  offers  to  prove,  by  the  Ser- 
•ChUd  in  lint  Proof  ^"f  ^J^  ^.^^^^^^  ,^  y,,  in  tie  Purlaer's  Houle, 
,ants  and  others  who  ^^^^^'^^^^^^^^^  „„  Ch.ld  of  hers  ever  was 

durmg  th.s  ^\---;^,4^;,f  ,:^  "be  as  clearly  refuted  as  another 
rhere.     But   this  Ave.menc  ^M  J       ^^.^  ^^^^^-^  ^^.,^,^  ^ 

^ade  by  the  ^^^  -^^,'^;--,;,t\t  rM«a.,  where  Ihe  had  been  for 
Chdd  n.  great  f  f  f '^  '^^'J^  ..hereas,'  it  has  ahe.dy  been  Itated. 
fomeVears  wuhh  rHulba^nd,  ^^  of  WunelVes,   that  this  Lady  was 

-t^ab ^:  S^;  Moihs  >-l^e  .,...  alto^her^^  ^^^^^^^^^^  ^^^^ 

''  -^^  ^S"r  ^w"■bf  i.v  ng  im  bad  Letter  of  Credit  upon 
clece.ved  Mr.Corbct  ^) J? ;"^';i,,  p,,Huer  endeavours  to  fupport 
IbmePerfan  m  W^",  ^i  ^ ro'e  to  he  Petitioner, 
trort.  a  Lector  ot  Mr.  Co,  bet  -  ^^  «;':  ^^^^  j^^^^^^^..^  ,,i,,,r.ble,  if  the  Pur- 
U  would  have  made  ^^^^^^^^'^^  ,,,J,,  ,His  Letter  of  Cre- 
faer  had  ^ondelcendul  up<^         ^  ^^^  ^^^^  ^^  .^  ^.^^.^  at  once 

dit  was  given.      This  he  nas  pofitively  aver,  thac 

^^^^ ''''''''' ^'l^-JZ^^^c  Purfuer  I  Corbet,  .yon  .ny 
he  never  gave  a  Uedit  ^^ '- "  Storv  difproves  itfclf,  tor  it  is 
rcMon  in  LonJou  ^^l' "^^'^'^^/^^i^,  ^"/.^  ^  a  .ted  by  the  Petitioner 
.Hedged,  that  this  ^';'l^l^^'^^Zd^^,hccn\h.C.(.,  Corbet 
.vlulc  he  was  in  London  '•     ^^^     '    ^^ '       .,^^  ,,,,„„,  the  Credit 

r^::^;tin!;:-u'-  ^''^^'--^-^-^'  -'  ""^^^"^^^^' 

ot  a  ^■'-l^^'-\\^"''V^'tlrup'thc  Cudgels  for  his  Lodger,  and 
J^r^lodSp^^^^^^^ 

.t  i.al,  tor  turning  her  out  ol  ^^^^];^'^^^^  ^^^^^  ,^,,  ,,iy  Pe,-a,ns 
'^^Si'tl^'p-W    i,  but  they  atterwards  united  in 
'%"  "^^.    o  lid  tl^  '  tirioner  with  this  ^Voman's  Contradu^ns, 
a  Scheme  lo   loau  int.  i^<  cxtravauant  Sum 

„„,.,;,  he  wouia  be  prcv.  .  3'    "^^'V  ^  "'^  ^  likdy  ro  <uc- 

•'■''  "        R    kvions  a:ai..tt  the  Petitioner,  and   pretends  that  hi. 
iMiunous  UolleMons  a^.uwi  „•  i;,,..    Aw  IVt  t  oner  wouUl 
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-tliefe  Words:  "  What  was  wrote  to  you  by  DonalJ/on,  (who  is  a  ve- 
ry trouhlerome  bad  Man)  you  muft  pay  no  Regard  to,     I  have 
*^'  paid  him  his  Demand,  fav€  a  few  Weeks   that  he  has  no  SorJC 
of  Right  to  be   paid  for." — When  this  is  joined  to  Corbet's  ac- 
cepting  the  Bill  for  28/.    and  afterwards  refufing  to  pay  it,    but 
no  Pretence  of  Infblvency,  or  Proof  of  Diligence  done  againfc'him, 
there  cannot  remain  a  Doubt  that  the  whole  is  a  Contrivance  be- 
-tvv'ixt  the  Purfuer  and  Corbet  to  load  the  Petitioner  with  a  Debt  al- 
ready paid.     It  is  plain  that  Corbet   paid  a  Part,  that   he  accepts  a 
Biil  tor  the  Remainder;  and  he  now  avers  that  the  whole  was  paid. 
In  thefe  Circumftances  the  Purfiier  fliould  be  allowed  to  fettle  Mat- 
ters with  Mr.  Cordet,  and   to  operate  his  Payment  from  him,  if  a- 
-ny  thing  be  Ibll  due,  or  from  the  Lady's  prefent  Husband,  as  the 
Petitioner  has  no  Concern  in  the  Matter. 

But,  m  the   laft   Place,  the    Petitioner  hopes    to  convince   your 
Lordlhips,  that  the  Condud  of  this  Lady  has  been  fuch  as  relieves 
■hnn  from  all  Contradions  of  any  Kind  made  by  her.     By  the  Law 
•of  this  Country,  a  Husband  is   liable  for  necellary  Furnifliings  to 
his  Wife  living  in  Family  with  him,  flie    being,  by  her  Husblmd, 
J>ra:poj!ta  negotiis  domejlicis .\    but  the  Reafon  ceafes,  when    a  Wife, 
without  Maltreatment,  deferts  her  Husband,  and  follows  unlawful 
and  irregular  Courfes  ;  for  a  Wife  is  obliged  to  refide  with  her  Hus- 
^band,  his  Houfe  is  her  domkilium.     No  Ifronger  Cafe  of  wilful  or 
caufelefs  Defertion   can  occur,  than  has  happened    in   the  prefent 
Cafe,  where  the  Lady  not  only  leaves  her  LIusband,  but  goes  to  a 
•foreign  Country  and  leads  an  abandoned  Life,  and  lives  in  a  moft 
-extravagant  Manner,  paying  no  lefs  than  52  /.  Sterling,  per  annum, 
ior  Room-rent    alone,  when  her  Hufband's  whole  Income  did  not 
exceed    12/.  per  annum  ;  and  in  fuch  a  Way,  as  that  her  pretended 
Husband  could  neither  know  of,  far  lefs  put  a  Stop  to  this  extra- 
vagant Condud,  and,  atlaft,  Ihe  marries  another  Husband.     Lord 
Banktoru  in  hislnftitutes  of  the  Law,  has  thefe  Words  ;  "  If  the  Wife  p 
"  deferts  the  Husband,  without  fuch  fufficient  Caufe  of  Departure,  § 
"  he  may  obtain  a  Divorce  againll  her,   upon  malicious  Defertion,' 
"  but  will,  by  no  means,  be  liable  to  aliment  her,  the  Wife  beim-r,' 
by  all  Laws,  bound   to  cohabit  with  her  Husband."     And  the 
.fame  Author,  in   another  Paflage,  fays,    "  But  if  a  Wife    defert  Vol.  r. 
*'  from  her  Husband,  who  allows  her  an  Aliment,  or  if  there  is  ^- '-'' 
""  a  Separation,  amenfe  et  tboro,  with  which  Alimony  is  concomi- 
tant, or  thereto  fubfcciuent,    perfonal  Execution  will  proceed  a- 

E  "  gainft 


T40, 
137. 


V  M. 

I'.  429.  Smail 

LJiUor.. 


.<  n.lnahcr,  forPavmcnt  of  Bonds  granted  by  ^^^^^J^^l^^ 
K'''"'  '       ,     ,'  1    K^^  rTnrprrj  nnipnr    nor  will   tne  nui 

thei>^,V^.La-ye,.      Thel  rcA^  trcacing  this  Sub.ica,  c. 

^prohfo,  n  )  s,       i"  '-^;^/'^,,. .  ..     ^,^,,^1    ,,  v.ttlc  further  down,  "  But 

,„n,ica  0,c  H,.hana  -l^^«  t^P-  ;°    t  c:;:f:n;    beyond  «haj 
,0,.  R'^'°--5;/,Xu,     y  ne    n-ary,  ahhough  Ihc  had  no  Inten- 

"n  to 'craT    a   cparate  Aliment.  «nle.-s  Ihc  provesy^.,/..'  or 

•'  Sicknd.  require  It,  '  "^  'y^^,7""'  ^ohi- to  the  Baths  or  other 
;;  l^T"^  ;';^^:^r-  ';:rt  2:,  lulSd  the  process,  at  her in. 
..  rncd>cinal\. '  ^^  '  ?  '^^'^  ,  „,  ,  ..r  as  the  Money  was  necella- 
"  nance,  again  I  he    lli  sbam  ,    i  ..         ,  ,  ,^j     j.^  theCafe 

...Jy  advance^  t^l-J--^^'^^^^ 

f  fs:,r  The  f^rofl;//..A  being  purfued  for  Payment  ot  aa 
A  fnrni    ed  to  the  Countels  at  LouJon,  who  had  not  totally 

Aicount,  Uirn  uicci  to  rnuntcfs  went  to  /.on.hii,  with- 

dcfcrtcd  him,  .t  was  tound,  .    ^^    <?'^"^^^^^;  ^^^^  ,,.,^i  ,,,,  obliged 
,,,  l>„  Arprobatum.  °;,^  J"'  ^^^^^'^^^^i;,:  ^      if  ihe  had  rem^in- 

ed  at  '-'-■- •.•^;^ J  f^^^^        i,  ,,ould  appear,  there  was  no  Occafion 

ir;t;:;he^^icr£^^ 
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no  Ufe,  as  fuch  Diligence  ufed  here,  could  have  been  no  Internel^ 
lat.on  to  fomgn  Creditors;  neither    did  the  Husband  know    ,nv 
Form  of  Dihgence  he  could    have  ufed    to    interpel    thefe    forei-a 
Creduors,    and    the  Purfuer   has  not  been   pleafed   to  point  o^^ 

MAT  it  therefore  pknfe  your  LordJJjips  to  alter  your  h[i 
Interlocutor,  and  to  afoilzie  the  Petitioner  from  this 
Procefs  fimphcuer  ;  or,  at  leaf},  before  Anfu^er,  to  al- 
loiv  thePetitioneraProofofthe  Fa^s  aboi^e  fet  furth 
jo  jar  as  not  already  injlruHed,  particularly  ixnth  re- 
fpea  to  the  Minority  of  this  PVoman,  Corbet,  m  the 
I  ear  IT  S9;  her  deferting  the  Petitioner  tn  Company 
ivitb  Captain  Gordon  of  the  Alarm  Cutter  ■  her  Expe- 
dition -with  him  to  the  Highlands  e/- Scotland,  from 
thence  to  Ireland,  and  of  her  abandoned  Life  there 
W2«  London;  her  Marriage  -with  Sandford,  and 
I  rial  that  thereupon  enfued;  and  as  to  the  Place  of  the 
Petitioners  Reftdence  ivhile  in  London  in  Har-vefl 
I  7  65 ;  and  of  all  other  FaBs  and  Circumjlances,  tending 
tofhonvthat  the  Furni/hings  libelled  -were  not  made 
on  the  Faith  of  the  Petitioner. 

According  to  Juftice,  6-0. 

JOHN  DOUGLA^^ 


FEBRUARY    I.    ,7^5,. 

ANSWER 

FOR 

James  Donaldson  Linen-Draper  in  Lon- 

don  ; 


TO      THE 
PETITION  of  J.mesFea  of 


Cleflrain  y 


^HE  refpondent  had  the  misfortune  in   Fcbruarv  17^". 
upon  d.e  recommendation  of  Mrs.  WaUiCZr^'ll 
Mrs.  Hamilton  niece  to  the  petitioner    and   Mr    %  /  . 
"■^        brother  to  Mrs    Tv/?    rr.  ^»^  V   1    ■         '       .  c&^^^/ 

i^.^,  forherfelf  andherftrln^  J?'°^^L^^^^  '^'  ^''^  ^rs. 
a  out  ten  months,  down  to  fome  t:!'"  Zu'"^'  fhe  continued  for 
thereafter,  and  during  all  tle^rmeThL  (1  e  r>"7'^  ^^  ^'''"'^''' 
fpondent-sroof  The^fifter  and  nLe  of  Mrs^'  under  the  re- 
cipal  vifirants  and  companions    and    n^  7""'  ^^^  P""" 

appear  to  adl  wkh  morrpropriety    or  feem"  m  "   ^""Tr  ?"'^ 
durtrious.  ^     ^       ^'         ^^^"^  "^°^^  careful  and  in- 

Q..*«,  chat  Mr.  fta  ,vo"  d  m,r,  '^'^'P°"de,>c  >vas  told  by  Mr. 

au  i-oimi:,  and  the  relpoudent  accordingly  got 
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fundry  partial  payments  from   Mrs.   Fea,  as  he  fuppofes,  whea 

the    money   .^-"\,;^^.  ^^'by  Mr.  Tea,  that  after   h.s   ^v.fe 

Mcmor.  this  proccls,  It  'S/^^"°" ^^j^e^.^^.i  -.J  to  term  it,  had  defcrt.d 
P-4-     had  iione  to  Z.aWo«,  a««h  as  he  IS  pleaica  toii-M        , 

him    "  That  he  had  fupphed  her  trom  tune  to  tunc,  ^^uh   more 
.'  n^'oney  than  '-^ -"'ll J^'/^^^^f " i„  ,^,  .efpondenfs  houfe.  in- 
\n  the  ten  '^^'^^^^^'^^^'j'j'^   f^^  and  maid,  cloarhs   for 

eluding  the  «P^;-^;;,^'„^  tfon^p^^^^  Ibme  an.cles  of  fu^n- 

^:      fu'As  f    er    po-^^  ih-ts.  Sec.  the  .-holeto- 

geher'tly  a-^ntrd  to  between  So  and  90  ^^  ^^^^^^^^ 
S        „     ,  ■'    ,  1  ^(•,,1  tn  riife  a  p^rcat  cry  or  Mis.  r^'^s  cxua 

^1^:1"  ti  r^  :    foad  o". ,eb^f  ,h.u  m'e  mi«lu  .offib.y  have 

'"I'^r  or   h«aui.'a°ure.iLn>c   ftai<l   iu  the  re.,>onde„ts 

Z  e    1 ;    ont'S  one  fanlun^  more  chan  .vhat  .  con„,ned 

n^heVeaccompts,  whicl.,  from  the  nature  ot  the  thu,K    and  « 

;if :  fhe  acVompts  ^:-^:^^:^:^^^:;^. 
s;, thi tuf tS:: ;,«;;,:;;>  -f^^th, coniua .u, ..araaer 

ol  the  perlon  which  Nh-.>«  is  no«  plcalo<4  to  ,».nt  out 

Ho  J  on  what  way  Mrs.  ft.,  left  her  husband  ,ntheOa«,v, 

or  wS^r  with  or  agalnft  his  w,U,  the  -'.-;'-  -,V,«:,^'of 
part,cu,ar;y  to  tno.^  ^'';;-M-tty  obvK,us,  tha^thc  h.Uoty^^c^ 

;  ;?r;XteA':ther»u'Mr%s  afte    coudua  nutrt  pt.wc    he 

"not    ovcrnlce,    and   excem.ely   B""-!,  •""'■"'•'•-7-' ,■„,'; 

L,    had   nroducLd   the   whole    train     ot    co,  relpondenee     tiom 

fr„/,"  or    t       e  refpondent  could  recover  his  letters,  ,t  ,s  appre- 

,t  i:i  "hi:  .natter  ii«ht  wear  a  .idfacnt  a.pea  ^  ^^ 

rk-.r  -.r  U  now  nut  in  by  the  pctuioner.      He  li.ib  been   plcaicu     o 

rl^duc    tTlet    rsfro'nMnC.-/W,  as   favourable   u>   lu.  can  e 

^    h  the  refponde.u  w.l  here  take  the  liberty  to  mlcrt  ;  and   he 

;,      clK     Is,     hat  frou.  thcfe  and  the  proot  taken   u.  th.s  p.occis, 

-  tilfwholc-  force  of  Mr.  Fea^  argument  .s  total  y  removed 

••   Dear  Sir.  1  am  cxtrcmeh   lorry,  that  the  behav.our  of  M  .. 

J-^"-    «'   Fa  ihould  uivc  you  roou;  to  complam  m  the  manner   you   do, 

''''■    "  in  I  crL  lure  ylu  it  gn-.s  n.e  nu>rc  trouble,  than  peihap.  you 

.•  tnav  fi^ur     to 'ourfeit,  but   there   is   no   accountu.g   tor  auy 

..  S^-i^Vt-ul.r.y  theiradtyol  human  nature,  yet  we.e  ^  o 


"  fpeak  for  any  thing,  T  did  not.  with  the  greateft  certainty, 
"  know,  I  would  fay  her  virtue  and  honour  is  dill  immaculate. 
"  Your  letter  of  Mach  and  alfo  of  May,  came  duly  to  hand, 
"  and  I  had  prevailed  on  her  to  go  to  you^  and,  as  duty 
"  bound  her  lo  to  do,  (he  confented,  and  preparations  were 
"  making,  (notwithtlanding,  I  never  heard  a  creature  detelf  and 
•'■  ahhor  any  thiiig  fo  much  as  Ihe  does  the  Orkneys  ;)  but  your  lajl 
•'  letter  htis  raijeJ  >ici.u Jears  in  her  mind,  lb  that  ail  I  can  fay  will 
•'  not  perlwaHe  her  to  go,  until  you  feem  better  pleafed  with  her 
"  paft  coadu(ft  ;  njid  as  to  rutmin-',  you  in  eht,  Jhe  utterly  denies  it, 
"  and  fays,  you  cannot  po;nt  out  any  thing  JJoe  run  yzu  in  debt  in,  but 
•'  by  your  fiee  ivil  and  pkafwe.  For  my  part,  I  don't  know  what 
"  to  fay  ;  nothing  I  wilh  for  more  than  a  happy  reconciliation. 
"  To  be  fure,  her  tra'velUng  about  has  coft  a  good  deal  of  money: 
•'  Since  fhe  has  come  here  I  have  made  it  as  eafy  as  I  could  :  / 
*■  inu/Jj  'SOU  had  honoured  ih:  draught  in  favour  of  Donaldfon,  as  it 
''  might  have  prevented  fome  ta'k  ietween  people  utterly  igno- 
"  rant  of  the  matter,  and  who,  perhaps,  might  put  conftruftions 
''  foreign  from  the  real  cafe  ;  fo  that  I  have  this  day  paid  fuch 
•'  bill,  and  (aid  I  received  a  dill  from  you  for  that  purpofe,  which 
"  was  the  realon  of  your  not  paying  it.  I  would  (my  dear  Mr. 
''  Fea)  do  all  in  my  power  to  have  every  thing  lulled  into  tran- 
"  quillity,  bu^  no  pcrfon-  (who  fo  much  wilhes  for  it)  enjoys  it 
"  lefs  :  I  'Would  only  ivijid.  th,d  you  ivoidd  point  out  ivhat  you  -would 
"  have  done,  as  I  find  ihe  is  determined  not  to  go,  unlej}  foniething 
"  is  done  to  Jeciue  he*  quiet  in  a  delolate  p/aceQis  the  calls  it.)  Some- 
"  times  (and  molt  frequently)  a  generous  and  forgiving  difpofi- 
*'  tion  operates  upon  the  mind,  more  than  an  aul\ere  and  rigid. 
•'  Suippole  this  was  tried  with  a  remitlioa  of  the  pafl,  and  the  of- 
''  fer  of  coming  youi  feJf  to  conduct  her  home- — ConHder  of  it,  and 
"  let  me  know  your  thoughts  ;  the  infant  you  mention  is  at  Chefter; 
"  fne  wiflies  it  was  with  you;  fhe  fays  it  ihall  be  lent  in  cafe  flie 
"  is  not  to  go  herlclf,  but  I  hope  thi.->  wiil  be  fettled  :  /  have  en~ 
"  i]uhed  into  the  number  of  bills  and  the  i>al  e  fince  Jhc  left  yon,  and 
"  if  her  accorupts  i'  rii't,  they  have  been  very  moderate.  Pray,  leC- 
•'  me  hear  from  vou  immediately,  and  let  your  manner  of  fpeak- 
"  ing  with  relptcl:  to  her,  be  in  cerins  that  may  (as  I  .Sincerely 
•'  wiih)  bring  you  to  a  happy  union,  which  is  the  hearty  wiih  of 
**  your  truly  ajj^cth'jnate  ftieiid  and  brother,  (Signed)  Richard  €01- 
"  kel" 

It 


It  appears  from  tlie  dcpofirions  of  two  witnefTes,  tliat  after  this, 
viz.  in  Aii-rul}  i  765,   Vir.  Fe.i  the  petiiioner  went   to   London,  and 
lodged  fome  rime  with  his  wife  in    the   refpondent's    houfe  ;  and 
at  this  very  time,  the  rcfpondent  received  a  payment  of  ij  /.  Ster- 
ling as  marked  in  his  accompt  ;  but  not  the  lead  hint   or    (urmifc 
was  given  by  Mr.  Fen  or  any  of  his  friends,  that    her   ftaying   at 
LcnJon  was  not    perfectly   agreeable   to   her   huiband  :  Nay,  it   is 
quite  clear  fron  the  following  letter  to  be  after  infert,  that  it  had 
then  been  concerted  among  them,  that  Mr.  Fea,  after  fettling  his 
matters  in  the  north,  fliould  come   and  refide    with    his    wife    at 
l.oml-M  ;  and  in  order  to  fupport  her   in   tlve   mean    time,  he   had 
fv'.rnilhecl  his  brother  with  a  letter  of  credit  to  raife    money    upon 
and  make  advances  for  her,  till    Mr.   Fcii    himlelf  got   to   town  : 
But  it  appears  this  credit  had  not  been  good,  as  Mr.  Corbet  com- 
plains, in  the  following  letter  to  Mr.  Fca. 
Feb.  18.       "  Dear  Sir, — Your   long   and   unaccountable   filcnce   ditl    not 
17C6.    n  i-j-jQj-g  furprife  me.  than  )<?«r  •uen  ext>aordimuy  letter.     1  did  not 
''  think   Mr.    Fea   was  of  fuch  2Ljiexible  avJ  unjlcbk  difpofition,  to 
"  be  like  a  reed  ihaken  with  the  moft  gentle  zephyr.     You  begin 
"  your  letter,  not  as  if  you  had  a  breafl  of  common  humanity  : 
"  For,  notivithjlijnding  you  "were  informed,  by  repeated  letters,  of  the 
"  viiferMe  fituc.ti'M   of   Tour   ivije  ■.   you,  inUead  of    lending  her 
"  any  thing  to  help  her,  fill  \our  letter  with  upbraidings  of  pall 
"   things,  that  you  would  get  no  human  being  (except  an  Orkney  old 
"  woman)  to  join   you   in.      I  mull  next  inform  you,  that  I  be- 
"  lieve  one  tenth  of  the  ftorics  you  have  heard,  to  be  groundlcfs, 
"  and  Ihould  not  be  heard  with  any   degree  of  patience.      What 
"  was  wrote   to  you  by  Donaldfon   (who    is   a   very    troublclbme 
"  bad    man)    you   mull   j)ay   no    regard    to :     I    have   paid    him 
"  his    demand,    fave    a    few    weeks    that    he     iias     no     Ibrt    of 
*'  right  to  be  paid  for.     There   are   fome   other   Imall   demands 
"  againfl   her,    to   the   amount   of    about    20  /.  Sterling ;    but   I 
"  fee  no  profpc(fl  of  any    thing  being  done  by  you  fairly,  there- 
"  fore   the   people   fay    they    will    have   reconrle   to   foul  means, 
"   which   is   Ihamcful    to   ;hink    on.      Upon   the   whole,    if  you 
"   liavc    a    miiiil    to    feciirc    to    yourfcif    any    real   happinefs,    I 
"  would  recommend  it  to  you    immediately  on  rcccijit  hereof,  to 
"  conic  here  in  pcrfon.  or  remit  a  bill  for  npivards  of    100  i.  ii'hicb 
"  nvill  cubic  your  rvife  to  come  to  \'ju  in  a  decent  manner,  and  put  ;in 
"  cud  to  the  uuiiy   IdJidaloUb  layiiij^s  that  arc  julUy  levelled  at 
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"^  yon  for  Jo  hafely  and  -inhumanely  negkcTing  her.  If  fomethinff 
^^   IS    not    immediately    done     by    you,    the     coafequence     mult 

Pon   you    mujl  Jay,    that  you  ha.,e   treated  her    ungenerouJly\nd 
bad:  Jov  my   own  part.  I  am  tired  and   fick  of  the  affairf  and 

"  ZnrTth'T  ""''^'',  ''\  i^'  '''^'  '  ^^^  ^-ft  "-i-  ^hlt 
"  Jl;,  '  /  /  r  'T  •"'^^'  ^"'^^^  fairprorrnfes  of  your  tntcntion  of 
^^  cmmg  to  h.e  here,)  intended  nothing,,  but  to  deceive  me  and 
^^  take  me  m  It  was  a  thought  foreign  to  my  bread,  that  Mr. 
^^  Fa  would  or  coub  a^  .nth  fuch  di//mulation  and  ungenerofty  r 

"  nnft  .  """"  ^  ""^'"^  ^'  S'^^  '"^  ^''''  f'°^"  ^°"  by  return  of 
^^  poit  what  IS  yoar  real  mtention  ;  till  then  will  fufpend  my  ul- 
^  timate  opinion,  which  I  hope  you  may  give  reafon  to  alter  in 

«  JnZ     T^'v   '     ^"''  '^^'  ^°"   ^''^  ^'""^  ^  .'^°°^  bill,    .«  .r^.r  to 
^^  enable  Mrs.  Fe.  ^o^..  toyou.j7je  being  no-zv  -wilUng  to  go  ;  or,  that 
^^  you  -wtll  come  tn  per /on  ;  but  pray  don't  bring  fuch  a  letter  f  credit 
as  you  dii  lafl, -which  deceived  me." 

The  refpondent  need  only  obferve  here,  that  as  Mr.  Corbet  could 
not  raiie  money  upon  the  letter  of  credit  Mt.  Fea  had  put  into 
his  hands,  nor  could  get  any  remittances  from  him,  he  refufed  to 
make  any  further  advances  on  account  of  Mrs.  Fea:  So  that  the 
relpondent,  and  fundry  o.her  honea  tradefmen,  who  had  fupplied 
her  with  neceffanes,  were  obliged  to  bring  a  procefs  againlt  Mr. 
/-^^before  this  court  for  payment  of  thefe  furnifliings. 

The  refpondent  will    not  trouble  your  Lordfhips  with  a  mi- 
nute narrative  of  all  the  judicial  proceedings,  which,  from  firft  to 
Ja(t    have  been  luch  on  the  part  of  Mr.  Fea,  as  appear  calculated 
ratlv  r  to  evade  than  to  bring  the  quelfion  to  a  determination  : 
And  the  refpondent  cannot  help  obfbrving,  that  in  this  view  Mr. 
J^ea  has  often   been  inconfiltenc    with  hnnfclf,  and  fbems  to  have 
adapted  his  faas  to  the  arguments  that  he  intended  to  maintain  ; 
tor,  in  the  defences  returned  upon  the  fummons,  and  in  the  mi- 
nutes of  debate  before  the  Lord  Ordinary,  he  never  once  pretends 
f    ,^'''\'  ^^'^-^'^   was  not    his   lawful    wife:    He  there  fets 
forth.       That  the   defender,  who  was  for  fometime  in  the  army 
^^  having  married  a  young  lady  of  the  kingdom  o/Ireland,  brought  hei' 
u  f/^'^-    ^Vn^^"'^  °^  laft  war,  to  his  eilate    in    Orkney:    But 
Ihe  not  rehOiing  that  part  of  the  world,  thought  proper  to  leave 
^   him   aad  take  up  her  refidence  in  the  houfe  of  "/.L.  Donald- 
Jon,  the  purluer :  That  the  defender  -went  infearch  f  her,  and  in- 

^  "  treated 


Dtc.  I 
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"  »r,«.;;..v«rrf^.'i.;  but  this  Hxc  thought  proP"  "  "f"'''' 
..  'Zfo  rcnl  with  />„...A//i»."  An,l  .n  h,s  ,k-tcnccs,  he  alio  a- 
vprs  that  he  had  uled  inhihinon  againlt  her.  ,  .   ,    ,    . 

Th  Lord  Ordlnarv  having  allowed  a  proof;  ^vh.ch  be.ng  re- 
t,orted  and  memonaJs  ordered  thereupon :  In  that  for  Mr.  }.a, 
[r:.ttTons  the  tads  much  in  the  way  -  has  been  before  recu- 
ed-  "That  fo.netime  before  the  defender  left  the  ■'■"^Yj  f""^ 
"while  quartered  in  /rJanJ,  he  happened  to  ,mnya  yowig  bJy  of 
"  Ibenanuof  Corbet,  .  natl.>e  of  that  ka^gdovC  He  then  goes  on 
tel  n.  the  /ory,  ho^  il^e  had  eloped  from  the  Orkneys,  and  goae 
telling  tne  itor)  ^^^  ^^^  ^^  reclamMng  her; 

but  dS'as  Tie  w  uldtof:"  he  wal  obliged  to  lea.,  her. 

:3S'^^^'£^--=:jx;^t^ri^ 

ed  upon  her  alledged  delertion. 

This  firll  reprefentation,  upon  anfwers,  being  refufed    a  tecond 
.  reprefentation  was  given  in:   He  then  llyles  the  la.ly  by  the  name 
■    of'Mrs.a./W,  and' fays.    "  ^^he  -,ue.enter  ..x  «...^^^^^^^^ 
"   and  aflfeaionately  married  to  the  laid  Jean  Corbet.     ^  ^ <.     , 
"  nea.on  begun  in  a  foreign  country;  by  the  laws  of  which   its 
"  ^aU  lityf^^^  detennmed:   but  the  facl  is,  that  by  the  law 

"  ;f  til/the  marriage  has  been  null  and  void  ah  nut. a  ■  and 
'.  tl^re/en,cr  has  lateh  recen.J  letters,  l>othJro,n  th.s  ady  and 
«'  hrbrotU  Mr.  Corbet,  dUcaiming  all  connexion  with  h.m  as 
«'       -r  h    ibHul:     Thr/e    letters,  .vitb  ,uore  pl^njlruihons  on    his 

'«  cxpeciedas  foon  as  ,be  diilance  Jrom  Orkney  ^'tllpenmt. 

i  avi  g  lea  ned.  that  tlie  pct.tioner  and  his  wite  were  formally 
ma.  el  ui  the  parilh  of  Samt  Clement  Da,us,  m  the  county  of 
Tf/y/lv  in  the  year  I75<^  the  rclpondeut  apphcd  and  ^o  a 
^:^!!^!::^Z:^iZ  t.;^  curat,  winch  he  ...duced  with  his 
anfwers  ;  ib  this  fecond  reprclentation  was  retuied. 

A  7l nrd  reprefentation  wa.  thereafter  prctcrrod.  arguing, 
tint  t li  s  certificate  did  not  prove  the  alledged  marnage^ 
^'  he  defcriprion  of  the  parties  there  given  "-X  ^PP^-^ 
..  another  jLs  Fea,  or  Aanc  Co,bct,  as  v.ell  a.  ^o^^th.   rq.  e 
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'•  prefenter,  who  never  paflTed  under  the  defignatlon  therein 
"  contained.  Befides,  this  certificate  is  otherways  not  pro- 
"  bative,  and  can  never,  per  Je,  prove,  that  the  reprefenter 
^'  was  formally  and  efFedually   married  to   Anne  Corbet  accord- 

"  ing  to  the  laws  of  England. At  the  fame  time,  the  repre- 

"  fenter  has  never  denied,  that  Anne  Corbet  did  for  fometime  co- 
"  habit  with  him.  and  pafs  under  his  name  as  his  wife." — And 
then  the  argument  proceeds  upon  the  fuppofal,  that  if  there  had 
been  a  marriage,  it  was  abfolutely  void  and  null,  in  terms  of  the 
ftatute  26th  of  Geo.  II.  cap.  33. — This  reprefentation,  upon  an- 
fwers,  was  refufed,  and  a  reclaiming  petition  has  been  refuled 
by  your  Lordlhips. 

Another  reclaiming  petition  has  been  prefented  to  your  Lord- 
flilns,  in  which  it  is  let  forth,  chat  Mr.  Fea  coarraJled  an  inti- 
macy with  this  lady  while  flationed  in  IreLmd.  and  ihe  bore  him 
a  child  in  the  1762,  which  is  taken  care  of  by  the  Indy's  mother 
in  that  kingdom :  That  fhe  was  brought  to  the  Orkneys  in  the 
1764;  but  refolving  "  to  take  the  firlf  opportunity  of  making  her 
"  efcape  to  other  parts,"  flie  borrowed  in  the  petitioner's  name 
confiderable  fums  of  money  from  different  people  in  the  Orkneys, 
which,  with  his  gold  watch  and  her  cloaths,  Ihe  carried  private- 
ly away,  and  in  concert  with  Captain  Gordon,  of  his  Majefty's 
cutter  The  Alarm,  made  her  efcape,  and  was  carried  by  the  cap- 
tain to  Belfaft,  where  her  mother  lived  ;  but  flie,  "  who  was  well 
"  acquainted  with  her  former  conduct,  abfolutely  refilled  to 
"  fee  her,  and  would  not  fo  much  as  allow  her  to  fee  her 
*'  own  child. — Of  this  the  petitioner  had  information  by  his  fer- 
"  vant  Thomas  Greig,  now  a  vintner  in  Kirkivall,  whom  the  pe- 
"  titioner  fent  after  the  lady  to  Ireland,  to  endeavour  to  perfuade 
"  her  to  return  to  Orkney!' — Then  the  hiftory  goes  on,  that  the 
lady  took  lodgings  near  her  mother,  where  fhe  lived  an  infamous 
and  abandoned  life,  till  flie  was  obliged  to  fell  her  cloathj  and 
gold  watch.  She  then  went  to  London  at  the  expence  of  an  Irijh 
captain,  with  whom  fhe  lived  for  fome  time;  but  being  difcard- 
ed  by  him,  her  brother  Mr.  Corbet  "  endeavoured  to  procure  her 
"  lodgings  at  the  houfe  of  Mr.  'James  Coupar,  N'->.  3.  of  CecWs 
"  Street  in  the  Strand,  and  in  which  houfe  Ihe  had  formerly  lived 
"  with  the  petitioner  :  "  But  being  refufed  admittance  there,  flie 
was  at  laft  fettled  with  the  refpondent,  where  the  petitioner  vific- 
ed  her,  with  a  view  to  reclaim  her,  and  make  her  return  ,  i>ut 

Ihc 
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fhe  refufing,  the  petitioner  left  her,  and  fometime  afterwards  fhe 
v.-as  married  to  a  gentleman  of  confiderable  fortune,  of  the  name 
of  SanJford. — To  this  may  be  added,  tliat  though,  all  along,  hi- 
therto, the  petitioner  has  averred  his  wife  was  a  native  of  ItthniJ, 
he  has  now  difcovered,  in  order  to  quadrate  with  his  arguments, 
tliat  file  is  a  native  ot  Eiv^land,  and  was  born  at  Lii'erpcol. 

This  is  the  lum  of  the  hiifory  of  this  lady,  as  given  bv  her 
hufband  ;  and  if  it  was  true,  it  might,  indeed,  jullly  be  deno- 
minated. The  harlot's  progrefs.  But  the  refpondent  never  had  ac- 
cefs  to  know,  or,  before,  to  hear,  anent  the  moll  part  of  all  thefe 
fac\s  :  And  as  he  has  had  oceafion  to  obferve,  through  the  whole 
of  this  procefs,  that  the  petitioner  has  not  been  over  nice  nor 
fcrupulous  in  his  averments,  and  from  fundry  other  circumllan- 
ccs  which  doth  appear  in  the  caufe,  it  is  not  poflible  to  imagine, 
that  they  can  be  true  ;  and  a  number  of  the  new  averments  do 
appear  clearly  difproved. 

The  refpondent  cannot  conceive  it  is  poflible,  that  Captain 
Gordon  of  the  Alarm,  a  gentleman  who  bears  his  Majelty's  coin- 
niiirion,  could  be  guilty  of  fuch  a  horrid  and  daring  crime,  as 
to  enter  into  a  concert  with  Mrs.  Fea,  to  carry  her  off  from  her 
hulband  in  the  way  that  has  been  reprefented  by  the  petitioner. 
It  might,  indeed,  poflibly  happen,  that  this  lady,  when  going 
to  vifit  her  mother  and  her  child  at  Ireland,  might  get  her  palfage 
from  Captain  Gordon,  which,  by  the  bye,  the  rcipondent  never 
licard  of  before  ;  but  it  is  impolTible  to  believe,  that  the  Captain 
would  have  admitted  her  on  bo:u\l  his  ihip  in  the  clamlellinc 
manner  rejircfented  ;  or,  if  true,  that  Mr.  Fca  would  not  have 
demanded  from  the  Captain  rei)aration  for  the  injurv,  one  way 
or  another.  1  or.  if  it  was  true,  undoubtetlly  a  high  injury  was 
done  by  the  Captain  to  Mr.  Fca  ;  aiul,  if  it  was  not  true,  the 
manner  that  it  is  Hated  in  the  petition  is  moll  injurious  to 
('aptain  Gordon. But  with  this  the  rci'pondcnt  has  no  con- 
cern. 

That  Mrs.  Fea  fliould  be  able  to  borrow  confiilcrable  funis  in 
the  Orkneys,  without  the  privity  ot'  her  hulband,  is  a  circum- 
llancc  that  will  not  readily  be  believed,  efpcciallv,  when  taking 
the  fa<fl  as  allerted  by  Mr.  Fca  to  be  true,  that  he  was  at  pre- 
fcnt  poirdled  of  no  more  but  a  wadlLt  of  about  u  A  or  12  /. 
a-ycar. 

Neither 


L    9    3 

Neither  can  it  well  be  imagined,  that  Mrs.  Fea's  mother 
would  not  fee  her  when  fhe  went  to  Ireland,  or  allow  her  to  fee 
her  own  child,  nor  that  fhe  fliould  lead  an  abandoned,  infamous 
life,  the  next  door  to  her  mother.  This  alledgeance  appears 
clearly  difproved  from  Mr.  Corbet's  firft  letter  to  Mr.  Fea,  where- 
in it  is  evident,  that  Mrs.  Fen  had  brought  her  child  to  Englan  /, 
and  had  left  it  'with  fume  friend  at  Chefter  :  And  from  the  refpon- 
dent's  accompts,  it  appears,  that  Mrs.  Fea  got  from  the  petition- 
er many  articles  of  wearing  apparel,  and  cloaths  for  the  child, 
which  were  fent  to  it,  and  which  compofe  a  part  of  the  very  fum 
now  purfued  for. — This  muft  therefore  fatisfy  your  Lordthips, 
that  this  alledgeance  is  groundlefs. 

If  Mvs.'Fea  had  deferted  her  hufband  in  the  way  fet  furth  in 
the  petition,  it  can  hardly  be  imagined,  that  the  petitioner 
would  have  fent  his  fervant  after  her,  as  he  fays  he  did,  to  per- 
fuade  her  to  return.  If  he  did  fo  in  fuch  circumftances,  the  re- 
spondent will  be  pardoned  for  faying,  that  the  obfervation  made 
in  the  petition.  "  That  the  Scotch  north-country  fquires  do  not 
"  want  their  {bare  of  vanity,"  will  by  no  means  apply  :  For  be- 
fore Mr.  Fea  can  aver  the  fad^s  here  alledged  againfl  his  wife,  and 
his  fending  after  her  to  bring  her  back,  as  he  fays  he  did,  he 
mufl:  profefs  himfelf  diverted  of  every  delicate  fenfe  and  feeling, 
which  fcarce  any  man  living,  even  in  the  loweft;  fituation,  can 
be  fuppofed  not  endued  with. 

If  Mrs.  Fea  had  robbed  her  hufband,  deferted  him,  and  fol- 
lowed the  infamous  and  abandoned  practices  that  is  charged  by 
the  petitioner,  Can  it  be  fuppofed,  that  he  would  ever  have  fought 
after  her,  or  wanted  to  live  with  her  more?  'But  your  Lordlhips 
fee,  he  is  keeping  up  a  continual  correfpondence  with  her  and 
her  brother  after  Ihe  arrives  at  London  ;  indeed  Mr.  Corbet^  letter 
of  the  4th  June  1765,  fhows,  that  Mr.  Fea  had  been  complain- 
ing of  fome  things  in  his  wife's  conducfl,  perhaps  both  on  ac- 
count of  her  expenfive  jaunr,  and  fome  fufpicions  of  her  virtue, 
both  which,  Mr.  Corbet  affures  him,  are  without  any  foundati- 
on, "That  her  virtue  and  honour  was  flill  immaculate;"  and 
that  fhe  had  contracted  no  debt,  "  but  by  Mr.  Fea's  free  will  and 
*'  pleafure." — She  is  willing  even  to  return  to  the  Orkneys,  if  Mr. 
Fea  would  come  for  her,  "  and  fomething  is  done  to  fecu.'-e  her 
"  quiet  in  a  dcfolate  place." 

C  Or, 
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Or,  can  it  be  fuppofed,  that  Mr.  Fea  would  ever  have  gone  to 
LonJoji  to  look  after  a  woman  of  this  charadler.  whicli  he  ac- 
knowledges he  did  in  "fu^itjl  I7^'5;  and  upon  reading  ^1r.  Corbet's 
letter  of  the  i8th  February.  1766,  which  the  petitioner  has  been 
kind  enough  to  produce,  will  your  I.orJlhips  not  believe,  that  e- 
very  thing  was  then  iettled  between  Mr.  and  Mrs.  Fea?  and  that 
if  it  had  not  been  agreed  upon  before,  it  was  at  leaft  now  clear- 
ly concerted,  that  Mr.  Fea  Ihould  come  and  refide  at  London  with 
his  wife. 

Thus  far,  as  to  the  facfts  alledged  by  the  petitioner  againft  his 
wife,  which  he  craves  to  be  allowed  a  proof  of:  But  the  refpon- 
dent  apprehends,  from  the  obfervations  already  made,  thele  alle- 
gations will  appear  to  your  Lordlhips  to  difprove  thcmfelves  ; 
and  though  they  were  ever  io  true,  yet  they  can  have  no  fort  of 
inlluencc  in  the  prefent  qucftion. 

It  will  appear  to  the  court,  that  the  refpondent  mull  be  alto- 
gether unacij^ualnted  with  the  private  hillory  of  the  parties,  or 
how  they  came  thus  to  be  (cparated.  The  letters  from  Corbet  to 
the  petitioner  are  the  only  aids  which  the  reipondcnt  has  to  fintl 
out  the  true  hillory  in  iundry  particulars.  Mr.  Fea  has  produ- 
ced thefe  letters  ;  and  your  Lordlhips  will  not  imagine,  that  Mr. 
Corbet  faid  any  thing  therein  relative  to  what  had  pall  between 
liim  and  ^h^  Fea,  but  what  was  certainly  true:  And  it  is  fub- 
mitted  to  the  court,  if  the  following  facfls  are  not  clearly  dedu- 
cible  fro  n  thefe  letters,  and  from  what  appears  from  the  petiti- 
oner's o^n  (late  of  the  matter. 

That  M:s.  Fea  had  gone  upon  a  vifit  to  her  mother  and  child 
in  Ireland,  and  alfo  to  her  friends  in  diircrcnt  places  of  Em^Umd, 
and  had  at  lall  arrived  in  London,  where  Ihc  Iiatl  Iundry  relations  ; 
anil  where,  from  ^h•.  Fea's,  own  account  of  the  matter,  ihe  and 
lie  had  dwelt  together  for  Ibme  time. — That  llic  had  no  great 
niintl  to  return  to  the  Orkneys,  but  was  prevailed  upon  to  do  it, 
il  lunieiliing  was  done  to  i'ccure  her  quiet  in  a  delolate  place,  and 
if  her  huiband  would  come  tor  her  to  London.  The  petitioner 
fays,  he  provide*]  licr  from  time  to  time  with  what  money  his 
circumllances  coidd  alford  ;  and  Mr.  Cyrbet'a  firll  letter  direilly 
fays,  ihe  had  fpent  none,  nor  contraclcd  any  debt,  but  aecordmg 
to  the  free  ivitt  and  fileajwe  of  her  husband. 

That  Mr.  Fea  went  to  London  in  Augujl  ly^'^,  in  order,  as  he 
fays,  to  reclaim  his  wife,  and  pcrluade  her  to  return,  llantls  ac- 

kuow- 
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Wvledgedbyhimfelfi  and  it  is  proved  by  two  un-xcenrion 

«M,T"^f  "an"*'/  "h'f  "'*  "'^  ^'  ■h/refpond^t-rCft 

at  cms  time  ,  and  though  he  now   wants   to   difprove   that   f^^ 

yet,  can  your  LordlhipspoffiblvbeUeve   him,  when   the  follow-' 

'Z  ^"'^"'^'l^,^^^^  «^^  ^-denc  from  Mr.  C.-^./'s  letter  of  the  sTh 
February  1766?  loia 

mJ^f'  ''^^V'  ^^''^^V^''"^'  difference  was  reconciled  between 
M  F..  and  Ins  w.^e :  That  the  plan  was  then  formed,  that  thev 
flioulJhve  at  Z.«./.«  together,  fo  Ibon  as  Mr.  Fea  had  got  hU 
matters  fettled  m  the  north  country;  and  that,  in  the  mean   ime 

her  till  Mr.  i^.«  returned  from  the  north.     Says  Corbet,  "  I  Zuld 

n:t  ha.,e  mcdakd  rn  u,  had  I  the  leaji  not.n  Ihat  you,  at  thetne 

^^  you  made  Juchjarrprormles,   of  your   intentton  of  yur  connnTo 

Aad.  at  the  clofe  of  the  letter,  wherem  he  is  defiring  Mr.  Fea  to 
fend  a  good  bill,  to  defray  Mrs.  Feas  expences  in  returning 
home,  or  to  come   in  perfon  to  bring  her,  he  then  adds,  "  But 

"  rceived'me.''"^  '''""^'"^''^  ^'   ^"^^  ^'^  ^^^'  ^^''^- 

Mr  Fea  has  not  pretended  to  fay,  that  Mr.  Corbet  had  men- 
tioned any  thing  m  his  letters  but  what  was  fad,  nor  can  k  be 
fuppofed,  that  he  would  be  mentioning  what  had  diredly  paffed 
between  themfelves,  but  according  to  the  true  flate  of  the  matter  • 
nor   has   the   petitioner   pretended   to   make   any  comment  upon 

W      r     i'i'"r  '   'L^'l  "'^'"^^  °^  "°"^'  b"f  fhe  true  res  gjjla  : 
I    was  fettled,  that  Mr  F^ea  ihould  come,  and  live  at  Z.«.//with 
his  wife    and  that  Mr.  Corbet,  her  brother,  fhould    take  care   of 
her  in  the  mean  time,  and  got  a  letter  of  credit  for  that  purpofe, 
by  which  he  iayshe  was  deceived  and  taken  in  :    This   very  cii^ 
cumftance,  by  itlelf.   unhinges  the  whole  of  the  petitioner's  plea, 
and  .hows    that  at  the  very  time  when  Mrs.  Fea  ftaid  in    the   re- 
fpoudents    houte.    that  (he  and   her  hufband   was   in   the   beil 
terms  ;  and  that  it  was  an  agreed  point,  that  flie  fhould    ftav   in 
London,   where  her  hulband  was  fhortly  to  come,  and   refide  with 
iitr  ;  and  that  a  letter  of  credit   was  granted  to  Corbet,  to  defray 
the  /«/m;«  expence.      And   this   was,    indeed,    the   ftory   which 
t.ie   relpo.dent   was   always   told    by   Co,bet,    and    which,    from 
ins^ letters  to  UuFea,  appears   undoubtedly   to  have   been   the 

How 
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How  abfurJ  Is  it  then  in  the  petitioner,  to  plead,  that  his 
■wife  eloped  from  him,  and  dcferted  hini,  in  t!ic  prolecntion  of 
vitious  courfes,  when  it  is  clear  to  demonllratioa,  that  Ihe  was 
always  ready  to  have  returned  to  the  Orkneys  ;  but  that  ihe  flaid 
in  LonJon,  entirely  by  the  approbation  of  her  hulband,  and  upon 
his  promilbs.  and  declared  inttntion,  that  he  would  come  and  li%'C 
^vith  her  there,  after  having  given  her  brother  a  letter  of  credit, 
to  fupportihcr  in  the  mean  time. 

■  It  is  laid,  that  it  was  nowifc  likely,  tlxat  a  pcrfon  of  the  peti- 
tioner's fortune  would  pretend  to  go  and  live  at  LonJon  ;  and  he 
is  reprefcnted  to  be  poJlcUed  ol  uo  more  than  lome  pitiful  trilie. 
~\Vith  refpecl  to  the  petitioner's  fortune,  the  relpondcnt  is, 'in- 
deed, in  the  dark  as  to  this,  as  well  as  the  other  facls  j  but, 
from  information,  he  has  heard,  tliat  it  is  worth  about  400  /.  or 
500  /.  a-year :  But  as  to  the  facfl,  of  the  petitioner's  promifing  to 
go  and  live  at  Loiulon  with  his  wife,  he  has  furnilhed  the  very  e- 
videuce  of  this  himfelf,  from  the  corrclpondeuce  between  him 
and  his  brother-in-law  Mr.  Co>btt. 

The  refpondent,  therefore,  apprehends,  that  it  is  evident  to  a 
dcmonllratiim,  tlierc  was  no  deleriion  m  the  calc,  as  to  Mrs.  /'Va, 
long  after  Ihc  had  left  the  relpondent's  houfe :  For,  by  Mr. 
Corbet'^  mifllve  in  the  17^16,  your  Lordlhips  fee  he  is  complain- 
ing of  Mr.  Fca's  inhumanity,  and  bad  treatment  of  his  wife  ; 
and  leeiug  Mr.  Fca  had  changed  his  mind,  of  coming  to  refidc  at 
LojuIjH,  Ihe  was  willing  to  return  to  the  Orkneys,  if  he  would  ci- 
ther come  for  her,  or  leml  100  /.  bill,  to  difcharge  her  debt,  and 
defray  her  cxpcnces  down  ;  lb  that,  in  lad,  he  was  the  delerter, 
and  not  the  dellrtcd. 

His  own  pica,  in  fomc  particulars,  and  the  fadls  which  your 
Lordlhips  mull  believe,  are  altogether  inconlillent  with  the  plea 
of  dclLrtion  :  For.  abllracling  trom  the  letter  of  credit  given  to 
Corbet,  does  not  Mv,  Fci  hunlelf  maintain,  that  he  lupplicd  her 
from  time  to  time  with  what  money  he  coulil  attord  ?  and  does 
not  Corbet'i-  letter  alio  bear,  that   Ihe   had    Ipent   no    nioney    bvxt 

with   the    free-will    and    pleafure   of   her  hulband  : Thcle  arc 

circumllances  iireconcileable  wuh  the   notion    ul  a  delcrtion,  or 
an  clo|>cment. 

It  is  alfo  A  material  f;.d  in  tliis  caufe.  that  Mr.  Fca  Iodj;cd 
with  his  wife,  in  the  relpoudcut'i>  huulc,  ui  -^ln^njl  i/^'i,  as  Iworc 
to  by  two  witucllcs. 

Mr. 
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Mn  F.^  is  now  pleafed  to  deny  this  fad,  and  objcas  to  the 
^itneffes:— Says  he,  James  Pattifon  is  both  father-in-hw  and 
fervaattoMr.Z).„./^>,  and  Ehzabcth  MurrayT ZZ   ^^. 


Vant. 


This   IS   a  very  new  difcovery,  and  appears  very  improbable, 
and  IS  n.  good  part  d.fproved  ex  facie  of  the   oaths   themfelves ' 

"       i  m  •??'"'    ^^^^""«>^.    in    the    county    of   MiJ/.L 

«/>^./A/y,  widower     ^^../  70  j.^..;»    he  depones,   That  he 

had   lodged   in   Mr    Donalifon\  houfe  for  feveral   years,    "  and 

particularly,  at  the  fkme   time,  Mrs.   Fea,  wife  of  7^;;;,,  i^,^ 

the    defender,    bd'^ed    there  • "       Anri    kl      c  j      /  ' 

t-n   Mr     V.  V    1^1  ""f'^" /;ie^e.  •         And    he    afterwards    fwears 

to   Mr.   Fca^   lodgmg  with   his  wife  in  J«^«,^  n6z  ~Eli-abetb 

^f«...,  was  not  fervant  to  Mr.  DonaUfon,  bm  to  Mri".  rfa    JkI 

and  h"     'V^"  '^°^.^^-.    This  witnefs  concurs  with  James  Pattifin, 

^ndh.r  can/a fetenu.,,,  «  That  /}:e  Uved  as  a  feriant  to  the  Ja'^d 

..   ^7;/"^;  ^""'"'^  '^'  ^"^'J^''  lodged  ■wtththefaidh,m,,Do- 
nalalon.  •' 

Though  thefe  witneffes  had  been  in  the  fituation  as  defcribed 
by  the  petitioner,  it  is  apprehended,  that  would  have  been  no  ob- 
jeaion  whatever  to  their  teftimonies  :  For  no  perfbn  can  be  fun- 
pofed  to  prove  fads  that  pafs  within  his  own  houfe,  but  by  thofe 
ot  his  family  who  can  have  accefs  to  know  them  It  is  there- 
tore  apprehended,  that  the  petitioner's  denial  of  this  fad  can 
never  avail  hun  ;  and  that  his  offering  to  redargue  it  at  this  time 

^^  !;  ^v.r"'T^  P;°°^'  ''  *"'^  ^  ^^"^^"J  ^^  ^^s  never  yet 
allowed.  When  the  refpondent  was  allowed  his  proof  the  pe- 
titioner might  have  had  a  conjundt  proof,  if  he  had  thought  pro- 
per ;  or.  if  he  had  inclined,  he  might  have  named  the  commif- 
honer,  and  attended  the  examination  ;  and,  upon  his  failin^r  to 
S?  T  J'  A  !^.°"^"^^^^°ner  appointed  by  the  Lord  Ordinarv  was 
the  Judge  Ordinary,  or  any  of  his  Majefty's  juftices  of  the  peace  • 
And  the  proof  was  accordingly  taken  before  a  juftice  of  the 
peace  by  witnefTes  of  unexceptionable  charaders  ;  and  thefe 
depohtions.  as  to  this  particular  fad,  are  confirmed  by  what  ap- 
pears evidently  to  have  been  the  agreed  plan  at  this  time,  That 
Mr.  tea  fhould  come  and  refide  at  London. 

The  refpondent,  therefore,  apprehends,  that  the  whole  of  the 
taets  mentioned  by  the  petitioner,  with  refped  to  his  wife's  life 
and  converfation,  though  true,  and  which  the  refpondent  does 
not  believe,  yet  they  would  be  noways  relevant  to  defend  in  this 

^  adion  ^ 
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acf^Ion  ;  feeing  nothing  feems  to  be  more  certainly  fixed,  or  bet- 
ter proved,  than  this,  Tliat  there  was  no  delertion  on  the  part  of 
Mrs.  Fea  :  She  was  always  wdling  to  have  returned  to  the  Ork- 
neys :  She  ftaiu  at  Loudon  by  the  apfirohation  ot  her  hulbaiid  : 
He  fupplied  her  with  foine  money  ;  he  vilited  her  at  London,  and 
ftaid  with  her  for  fome  time,  when  it  was  concerted,  that  he 
fhould  return  and  dwell  with  her  at  that  place  ;  and  alfo,  made 
provifion  for  her  fullenance,  till  that  ihould  happen.  So  that 
the  whole  of  the  argument,  and  the  law  quoted  to  prove,  that 
when  a  wife  elopes  from  her  hufband,  and  leads  an  infamous 
life,  that  the  huiband  is  noways  bound  for  her  alimony,  has  no- 
thing to  do  in  the  prefent  queftion. 

The  petitioner  has  never  denied  his  knowledge  of  his  wife's 
ftaying  in  the  refpondent's  houle  ;  of  her  palTing  for  the  petitio- 
ner's wife,  and  taking  his  name  :  And  he  has  never  pretended  to 
lay,  that  he  ever  gave  the  lead  hint  or  intimation  to  the  relpon- 
dent  of  fuch  a  thing  being  anyways  difagreeable  ;  or  that  it  was 
not  intirely  with  hi>  approbacion  :  Therefore,  in  this  view  of  the 
cafe,  though  this  ludicrous  argument,  now  taken  up  by  the  peti- 
tioner, was  true,  contrary  to  his  repeated  former  acknowledg- 
ments, that  Mrs.  Fca  was  his  wife  ;  that  this  was  a  name  only 
aflTumed  ;  or  that  the  marriage  was  null  by  the  laws  of  Kn:(/iind ; 
yet  furely,  as  long  as  Ihc  bore  that  name  with  Mr.  Fea's  know- 
ledge, he  was  partaker  with  her  in  the  fraud,  and,  from  every 
principle  of  law  and  equity,  was  as  much  liable  for  her  debts 
and  contractions,  as  if  Ihe  had  been  his  wife  ever  fo  legally  and 
efJeclually.  The  marriage  act  has  provided  no  fort  of  llamp  for 
tlie  foreheads  of  thofe  who  arc  married  in  terms  of  the  llatute. 
Third  parties,  therefore,  can  know  nothing  about  the  matter : 
And  where  a  man  and  woman  palfes  as  married,  or  a  man  al- 
lows a  wuman  to  alFumc  his  name,  thole  contracling  with  thciu 
are  not  obliged  to  know  any  latent  <Ictecl,  or  what  nullity  might 
be  proponed  againft  the  marriage  itlllf.  Ic  would,  therctore, 
with  (ul)mi(Tnjn,  be  moll  unrealbnable,  an  I  contrary  to  every 
j)rinciple  of  law  and  jullicc,  to  ("ay,  that  this  could  have  any 
hurtful  tendency  towards  parties  that  had  no  fort  of  coU'.era 
with  that  njatter. 

The  petitioner  always  argues,  as  if  the  rcfpondcnr  had  truflerl 
in-ircly  to  the  faith  of  Mr.  C>'Z»i7  and  Mrs.  Fen  :  Ihit,  though 
that  liad  even  been  the  cafe.  Ilill  Mr.  J'^cn  would  be  liable  ;  for 
he   would  Iiavc  been  liable  to  Mr.  Coiict  for  the  neccllaric.-.,   hid 

CoiLt 


r  15  3 

Corbet  made  the  payment :  And  as  the  petitioner  will  not  pretend 
that  he  ha.,  paid  Corbet,  it  comes  to  the  Ikme  thing  to  him  in  pav- 
ing the  rel'pondent.  -^ 
But,  zdly.  Upon  this  point  your  Lordfhips  will  obferve  a  con- 
tradidion   m  the   petitioner's  ftate  of  the  cafe  ;  for,  he  fays    he 
retufed  to  pay  a  draught  in  favours  of  the  refpondent,  fometime 
in  the  begmning  of  fummer  1765,   when    Mrs.   Fea   ftaid  in  the 
refpondent's  houfe.      And   from  Mr.   Corbefs   letter  of   the  4th 
June,  your  I  ordlhips   fee  Corbet   is    telling   Mr.   Fea,   that  this 
draught  which  he  had  dilhonoured,  he,  Corbet,  had  paid,  to  keep 
things  hulh.  and  ro  prevent  any  reflexions  from  being  thrown  up- 
on Mr.  feci.     How  is  it  then  po'dibie  for  the  petitioner  confiftent- 
ly  to   argue,  that    the  re/pondent  did  not  deal  with  Mr.  Fea  uport 
tJie   faith   of  her   husband's  crec<it,  when  your  Lordlhips  fee  Mr. 
Fea  in  the  next  p,  ragraph  acknowledging,  that  the  refpondent  was' 
paid    part  of  his   advances    by    bills   drawn    upon  Mr.  /va;  and 
though    this  circuir.ftance  alfo  proves,  that  the  refpondent  was  ia 
the    conftant   ufe  of  fupporting  Mrs.  Fea,  as  the  wife  of  the  peti- 
tioner, and   with    his   knou  ledge,  yet   never   on  occafion  thereof,, 
or  when    Mr.    Fea  wa^  in  the  refpondent's  houfe,  does  he  pretend 
to  give   the   lead   hint,   that    the  ref;  ondent  was  doing  any  thing 
improper.      Mr.  Fea  may  argue  upon  this  matter  as  .he  chufes,   he 
may  tell  as  many    (lories  as  he  thinks  proper  of  his  wife's  infamy 
and   proftitution,  and    fhe   again,  and    Mr.   Corbet  may  throw  as 
many   refledlions   as    they   chufe    upon  Mr.  Fea  for  his  m.altreat- 
ment  and   inhumanity   towards  his  wife,  in  leaving  her  in  a  mi- 
ferable  fituation  for  want,  and  of  his  deceiving  and  taking  in  Cor- 
bet 10   iut.port   her,  but  what  has    all  that  to  do  in  the  queftion ? 
Moft  probably  the  refpondent,  and  other  plain  tradefmen  like  him, 
vere  they  allowed  to  pafs  their  fentiments,  might  indeed  fay,  they 
lad    been   very    unlucky  to  have  had  any  dealings  or  tranfadlions 
"with  any    of  the  three  ;  a-  d  that  the  litigarion  maintained  in  this 
n  atter,  and  defence  now  offered,  does  no  lort  of  honour  either  to 
Mr.  tea,  or  the  country  he  belongs  to. 

The  petitioner  prorefTes  his  amazement  at  the  refpondent,  for 
formerly  averring  that  he  fupported  this  lady  and  her  child  for 
10  months,  when  it  is  certain,  that  the  child' alv>'ays  (laid  with 
its  grand-mother  in   I' eland. 

So  far  it  is  true,  that  this  child  did  not  get  its  board  from  the 
refpondent;  but  had  the  gentleman  looked  at  the  accompts,  he 
would  lee,  that  dilFereac  luUs  of  cloaths  were  furniihed  by  the 

refpondent 
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refpondent  for  this  cliil.l,  and  fundrv  articles  on  its  account, 
which  were  fent  by  Mrs.  Fea  to  Chefter  where  the  child  ILiid, 
and  not  with  its  grand-'iiother  in  frelanJ. 

The  refpondent  will  not  trouble  your  Lordfliips  at  all  with  the 
nrguments  ufcd  upon  tiie  marriage  adl :  It  will  be  obferved,  thac 
Mr.  Fea  repeatedly  ack  lowlcdged  in  his  proceedings  before  the 
Lord  Ordinary  that  he  was  inirried  to  this  lady,  a  native  of  Ire- 
land, lived  with  her  as  his  ^\ife  in  ScoiLinJ,  and  ic  is  obvious,  that 
file  always  pafl:  for  his  wife,  and  bore  his  name  for  a  confidera- 
ble  time  after  (he  left  the  refpondent's  houfe,  and  what  has  hap- 
pened or  become  of  her  fince,  he  does  not  know  ;  fo  chat  the 
K'l^iijh  marriage  a(fl  could  never  apply  in  this  cafe,  nor  could 
zny  nullity  pofTibly  be  declared  on  that  account,  bc-caufe  the  par- 
tics  lived  together  in  Scotland  as  man  and  wife,  in  which  the 
nan's  domicile  was  ;  fo  that  living  and  cohabiting  together  as 
fuch  in  this  kingdom,  is  fufficient  without  any  ceremony  ;  and 
therefore,  though  the  marriage  had  been  null  by  the  laws  of  Eng- 
land, thev  were  legally  married  by  the  laws  or  Scotland.  But  the 
rclpondenr  believes  that  this  alTertion  is  as  void  of  truth,  as  many 
other  fadts  thrown  out  by  the  petitioner,  and  which  the  re- 
fpondent apprehends  are  altogether  immacerial  and  inconclufive 
in  rhis  caufe. 

Upon  the  whole,  your  LordlViips  muft  obferve,  that  the  re- 
fpondent hath  been  put  to  very  great  expcnce  in  this  procefs,  and 
tliough  he  Ihould  fucceed  in  his  caufe,  yet  he  does  not  know  if  he 
ihall  pocket  one  farthing  of  his  juft  debt :  This  is,  with  fubmilTion, 
furcly  a  very  grrat  hardihip,  and  more  fo,  if  after  the  whole  of 
the  I'rocccdings  hitherto  had,  the  letpondent  (hould  be  obliged  to 
begin  in  cffeifl  de  novo,  and  to  enter  inio  the  proof  of  fatfls  never 
before  heard  of,  with  which  lie  has  no  conccr-i  ;  fome  of  winch 
are  already  difprovcd,  and  the  whole  of  them  appear,  with  fiib- 
mitlion.  irrelevant  and  inniiatciial  in  the  quellion.  If  your  Lonl- 
llips  fhould  be  difpofcd  to  grant  the  proof  craved,  the  refpon- 
dent will  humbly  expect  to  be  indemnified,  in  the  liril  place,  of  e- 
very  farthing  lie  lias  hithern)  ex|)en(led  ;  but  as  lie  flatters  himfelf, 
that  he  hatii  (hown,  to  the  (atibfachoii  of  the  court,  that  he  made 
the(e  furnilhings  b'^ni j'idc  to  Mrs.  Fca,  and  that  tliey  were  with 
the  knowledge  and  api  robution  (jf  her  hustiaiul  ;  'Co  he  can- 
not diftover  that  the  petitioner's  alledgcaiices,  fuppofing  them 
j)rovcd,  could  have  any  i(-rt  of  tffecft. 

In  rcfpcH  -d'heieof.  Sec. 
-  .       (^  DAV.    ARMSTRONG. 
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Unto  the  Right  Honourable  the  Lords  of  Council  and  SeJJion, 
THE 

P    E    T  I  T  I  O  N 
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James   F  e  a  of  Cleftairn,    and  David 
Lothian  Writer  in  Edinburgh , 


Humbly  Jheiveth, 


I 


^HAT,  in  the  Acftion   brought  at  the  Inflance  of 
James  Donald/on,  Linen-draper  in  London,  agalnlt 
the  Petitioner,  Mr.  Fea,  the  Lord  Kennet  Ordina- 
ry, on  advifing  a  Proof,  adduced  ex  parte  by  the  July  i6th, 
furfuer,  decerned  for  the  whole  Sums  libelled,  except  an  Ar-     '^^7- 
tide  of   1 7  J.    1 1  J.  Sterling; — and,  after  feme  other  Steps  of  June  2  ith, 
Procefs,  his  Lordiliip  adhered  to  this  Interlocutor,  and  found     ''"°" 
the  Defender  liable  in  the  Expence  of  extratfting  the  Decreet, 
but  exprefiy  found  no  other  Expence s  due,  and' decerned. — And 
afterwards,  on  advifing  a  fhort  Reprefentation,  refpefting  the 
Form  of  an  Affignation  to  a  Bill  to  be  granted  by  the  Purfuer 
to  the   Defender,  his  Lordfliip,  at  a  Calling,  ordered  the  Af- J'''v  T^th, 
fignation   to   contain  Warrandice  from  FaCl  and  Deed,  and,     '' 
with  that  Variation,  adhered  ;  and  the  Defender  having  re- 
claimed to  your  LordOiips,  you  were  pleafed,  on  advifing  the 
Petition,,  with   Anfwers,    to   adhere  fnnply   to  the  Lord  Or- [v^t^^  26th, 
dinary's   Interlocutors,    and    refufe  the   Defire   of  the   Peti-     n^S- 
tion. 

A  Thar. 


\  Vv  .> 


That,  Mr.  Fea  having  given  in  a  fccond  Reclaiming  Peti- 
Dfc.T!th,  tion,  your  Lorcliliips  were  plealed,  of  this  Date,  to  pronounce 
'^  ■  the  following  Deliverance  thereon:  "  The  Lords  having  heard 
"  this  Petition,  in  refpedl  there  are  many  of  the  Facls  therein 
"  fet  forth,  which  are  new,  and  were  not  formerly  infilled 
"  on,  though  known  to  the  Petitioner,  decern  the  Petitioner, 
*'  and  David  Lothian,  his  Agent,  conjunctly  and  fevcrally, 
"  on  or  before  Monday  next,  to  make  Payment  to  the  Re- 
"  fpondent,  "James  Donald/on,  or  Andreix}  Dick,  his  Agent, 
"  often  Pounds  Sterling,  on  their,  or  either  of  their  Receipts, 
"  to  Account ;  and,  upon  the  faid  Sum  being  paid,  appoint 
"  the  Petition  to  be  feen  and  anfwered,  and  the  Anlwers  to  be 
''  given  in  to  the  Boxes  on  the  Jth  Day  of  Jaimary  next,  with 
"  Ciertificatlon,  that  they  will  not  be  receiveil  thereafter,  wi:h- 
"  out  an  Amand  of  forty  Shillings  Sterling." 

As  this  Interlocutor  bears  hard  on  tlie  Petitioner,  Mr.  Fciiy 
impofes  an  unufual  and  extraordinary  Hardlhip  on  your  o- 
ther  Petitioner,  Mr.  Lothian,  and  may,  in  point  of  Precedent, 
afied  the  other  Praditioners  before  the  Court,  the  Petitioners 
cannot  avoid  bringing  the  fame  under  the  Keconfidcration  of 
your  Lordlliips. 

The  Petitioners  have  already  informed  your  I.ordflups^ 
that  the  Lord  Ordinary  found  the  Puriiicr  entitled  to  the  Lx- 
pence  of  Kxtracl,  /'///  exprejly  found  no  other  Expenccs  due  : 
In  this  Judgment  the  Purliier  acquiefccd  ;  he  never  brought  it 
\mder  Review,  either  before  the  Lord  Ordinary,  or  before 
your  Lordlliips:  The  Judgment,  therefore,  in  lb  far,  is  long 
fince  final.  So  Handing  the  Cafe,  the  Petitioner,  Vii.Fea,  is 
advifcd,  that,  in  point  of  Form,  your  Lordlhips  could  not 
have  gone  farther,  when  the  Caufc  came  to  be  advifcd,  than 
to  i\\\<\  (if  the  Defence  had  appeared  litigious)  Mr.  Fca  liable- 
for  the  Hxpcnce  of  the  Anfwcrs  to  his  Petition ;  but  your 
Lordlhips  were  jilealcd  to  :n\herc  Ji/npliciter  to  the  Lord  Ordi- 
nary's Interlocutors  j  and  that  Judgment,  by  the  .'\cquiciccnce- 
of  the  Purfuer,  has  likewifc  become  final ;  fo  th.ic  the  Pur- 
ioicr  canaot  make  any  Demaod  for  Expcnccs  hitherto  in- 
coiccd. 

When 
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When  the  fecond  Reclaiming  Petition  was  moved,  the  Ma- 

tive  which    feemed  to   incline   your  Lordfhips  to  order  Mr,  J 

Fea  to  advance  a   certain  Sum  to  the  Purfuer,  in  the  mean  \ 

time,  was,  in  refped:  that  new  Fa(fls  were  fet  forth  in  the  fe-  ^ 

cond,  which  had  not  been  ftated  in  the  firfl:,  Reclaiming  Pe-  J 

tition.     The  Petitioners  now  hope  to  be  able  to  fatisfy  your  \ 

Lordfhips,  that  there  were  no  new  Fadls  advanced  in  this  fe-                      ■  J 

cond  Petition,  fuch  as  Ihould  induce  your  Lordihips   to  in-  i 

flift  this  Cenfure,  and  that,  even    if  the    Defender  had  been  \ 

culpable  in  this  Refpecl,  that  the   Clerk,    in  making  out  the  ' 
above  recited  Interlocutor,  has  not  properly  (as  your  Petitioners 

are  perfuaded  will  be  found  to  be  the  Cafe)  carried  into  Exe-  \ 

cution  your  Lordihips  Intentions,  at  leafl  quoad  Mr.  Lothiart.  ^ 

The  Fa6ls    which    your  Lordfliips    feemed  to  think   were  ^         ] 

new,  refpe6led  the  Condndl:  of  the  Woman  who  aflumed  the 

Name  of,  and  lived  foine  time  with,  the   Petitioner  Mr.  Fca,  "■ 

as  his  Wife.     Thefe  Fad;s,  in  the  iirfl;  Petition  were  ftated,  in  ', 

Subftance  thus  :  That  this.   Lady,    without   any  Provocation  '.^  P^"-  ■ 

from  the  Petitioner,  made  an  Elopement  from  him  and  went  '°"' '''    '  ' 

to  London,  and  never  afterwards    returned  to  the  Petitioner's  : 
Family,  although  he  had  been  at  Pains  to  reclaim  her. — That  Do.  p.  6.                     ' 

after  having  deferted  the    Petitioner,  llie,  in   May.  1766,  was  i 

married  at  St.  Annt^'s  Church,  Soho,.  to   one  Mr.  Sandford,  of  ] 

which  flie  acquainted  Mr.  Fea,.  telling  him,  that    Ihe  defied  ; 

him  to  fliow  that   he  had  any  Right  to  her. — That  her  Bro-Do.  p.  7;.  * 

ther,  Richard  Corbet,  and  one  Mr.  Cooper,  likevvife  acquainted  ;' 

Mr.  Fea  of  this  Lady's  having  married   Mr.  Sundford. — That-  / 

a  Trial   enfued,  and   her    Marriage  with   Mr.  Sandford  was  ^ 

found  valid,  and  her  pretended  Marriage  with  Mr.  Fea  found  ^ 

void  and  null,  and  that  the  Purfuer,  among  others,  had  de-  [ 

manded   Payment  of  his  Claim  from  Mr.  Sandford,  and  that  "j 
Mr.  Sandford  had  actually  paid  fome  of  the  Lady's  Debts. — • 

That,   upon  this   Lady's  firft  Arrival  in  London,  Richard.  Cor-'Do.  p.  8;.  ■ 

bet  took  Lodgings   for  her  in  CecU  Street,  but   that  fhe   was  ! 

obliged  to  remove  therefrom  ;  and  it  is  frequently  mentioned;  ;j| 

iai  the  Petition,  that  tliis  Woman  had  wrongfully,  wilfully,  -' 

andl  \ 


mtmkii 
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and  caufelefly  deferted  Mr.  F^a,  and  betaken  hcrfclf  to  un- 
ift''ct.r.  lawful  and  irregular  Courles  ;  and  the  Argument  advanced 
II  and  ij.^^j.  j^j|._  2r^,j  ^^,^j.^  ti^at   a  Hufband   could  not  be  made  liable 

for  Furniaiings  to  his  Wife,  who  lives  a  fcandalous  Life  apart 

from  him.  _  ,   ,-  > 

When  ftating  thefe  Facls,  Mr.  Fca  s  Council  did  not  trace 
this  Lady's  Condud  fo  very  minutely  in  all  the  Circum- 
ftances  of  it  ;  but  thefe  great  Outlines  were  diAinc^ly  flated, 
and  it  was  thought  would  have  conveyed  an  Idea  of  her 
Charader  and  dilbrderly  Behaviour  fufficlently  arong.  But 
a  Copy  ot  the  Anfwer  to  this  Tetition  was  tranfmitted  to  Mr. 
Fea,  on  pcrufmg  of  which  he  wrote  a  Letter  to  his  Doer, 
where  the  Lady's  Conducl  was  a  little  more  particularly 
traced,  in  order  to  obviate  feveral  Averments  in  the  An- 
fwers.' which  were  ablolutely  falfe  in  Fad  ;  and,  in  the  fe- 
cond  Reclaiming  Petition,  thefe  Particulars  ot  her  Condudt 
were  mentioned,  which  tended  only  to  corroborate  the  Nar- 
rative of  the  former  Petition;  for.  furely,  nothing  could 
Ihow  more  ftrongly  this  Lady's  ProRitution,  tlian  her  dc- 
fertin'^  Mr.  Fca,  living  with,  and  afterwards  marrying  an- 
otherlMan.  And  even  this  Fac^  the  Purfuer,  in  the  Pro- 
ceedings before  the  Ordinary,  did  not  venture  to  deny  he  was 
abfolutely  ignorant  of;  and,  if  he  will  fpeak  out  the  Truth, 
it  is  believed  he  is  not  unacquainted  with  many  ot  the  other 
Particulars  of  her  Condud  llated   in  the  Petition. 

When  a  Party  is  foreclofcd  by  the  Lapfc  of  the  Reclaiming 
Days,  or  two  confccutive  Interlocutors,  his  applying  for  an 
Alteration  of  the  judgment,  upon  Fads  novitcr  I'cnwn/cs  oJ 
notiliam,  may  in  many  Cafes  jullly  fubjcd  him  to  make  fomc 
Kecompence  to  his  Party  for  F.xpcnce  formerly  incurred  ;  but, 
with  all  SubmilVion,  fuch  Judgment  would  be  very  hard  in 
the  prefcnt  Cale,  as  Mr.  7V-;,  within  the  Rcclaimmg  Days, 
craved  Review  in  the  ordinary  Form  of  a  finglc  Interlocutor 
of  the  Court,  in  a  Caufe  where  Fxpences  had  formerly  Ixen 
alkcd  and  rcfufcd,  and  the  Judgment  rcfufing  Expcnces  be- 
came Anal.     And  cvtii,  if  any  Expcnces   were  to  be  found 

due 


1^ 


due  in  a  fuch  a  Cafe,  the  making  the  Payment  of  ^^.. 

vious  Condition  of  the  Petitinn'^Th.-      ^T       ,    ^^^"^  ^  Pr^^ 

great  Deference,   be  an  adSnal  HJH?h"^"''"'u'  '^"^^'  "'^^ 
is  redding  at  a  sreat  D^ft.,!  f^^'^^^P,  where  the  Party 

telligence^'AufL  ,dn';TSrdt^^^^^  """°^  ^^^  ^- 

« ;  and  confequently  the  Money  muft  JT  l""  T ^^^^  ^''^^ 
fome  Fraend  here,  or  his  Ca'bLloft  ^^'^  ^'  '^^^"'^^^  ^^ 

ofTh:?di::"a::e"c^\riaa^p:tv^''^°^.'^  ^^  -  ^^^  f-- 

the  Petitioners.  con/unS;  nd  fevS  "  p'  '"'^'^^^  ^°^^ 
&./■%.  It  is  hoped  fuffiaent  cTu^h"  T'^^f '  °^  ^°^- 
Mr.  Fea  feouM  not  be  fub  eXd  f  T  ^''"  ^^''^^^  ^'^^7 
this  Sum.  But  even  if  vmW  ^1-  ^'f'"'  '"  P^>'^^«t  of 
trary  Opinion.  th7o  herPeti^o^t^  ^W  M '=  °' ^^°"- 
knowledge  he  cannot  difcoven7prinl,"^  "^""  ^'^- 
fon.  on  which  he  can  be  fubieaed  i n  P  ^  '"'  H"^  ""'  ^'■^'- 
in  the  Charader  of  Mr  V..'i1ll  ^  Payment  of  this  Sum 

Records  of  your  LordfhipsProcee^n      '   "? 'f "  ^''  ^"^  ^"  '^^ 

therefore  wL  a  go3  LrSl'^^^"? 

nute-book,  that  i  was  deerT^^^^^  ^^  '^'  ^'^'- 

raliy  withMr.  Fe.,  and    h    eby  Slr"f' '^  ^"'  '^^^- 
fuppafed  wrongfully  htigiou.  in'  fca'  ^o'S  Ks '  " 

fo  much  as  a  Party. Mr   /«//,;.,«   ^  wn-i.n  ne  was  not 

having  in  <he  fcalL.t  R  fpeft t  '^  suirof""''  t''"^^''  °^ 
ty  in  condoling  this  Caul,  andTefs  a£al  r  rJ'''^r'" 
Advance  for  Mr,  Fea.  If  Airents  on  r  ,^  ~"Merab|y  ;„ 
liable  alongrt  wi.h  their  aSufnly^IZr,  '°  ''/°""" 
ed  for  Damages  or  E.pences,  .hJ^nTL/n  tii? '/'I™" 

"  S:r?rir  c^^'t:  "^-^j^^x  -  ]t«  /.^  a«o„. 

"  wrang  and  the  Sentence  k  ^  ,en  aeai^ft"  f  1,""^'"  ,'"  i"" 

2  pences  of  the  Partie  that  wiiis  thf  "arfe  iTe  M    ^T 

cation  of  the  Lords."     And  the  Aft  ,87    rlf  '^' 

.uuled,  ra.  P.,„.  „/  .,,„,,„  P4t  de!LvS^.PTht  *; 


■an    ^  .f  the  Ue-es  of  this  Realm  are  becum  wilful,     . 
"  ma.;l  Part  of  «^^^,.^\'°"  ,  ^^s"  and  therefore  cnacls,  /n- 
':  ^^"")^r 'f^l^fr^ha  tu^s  the  pie,  fall  pay  the  U.- 

'"'      ''  Af  the  Par^  Obtainer  of  the  Decreet    at  the  Mod.- 
.  peaces  ot   the  Urty  ^^^^^^    ^^^^,^^    che  Statute    i6v6, 

«'  hcation  ot   the   juub  -      l^Jn^^loub  unci  ma- 

Chap,  zz.  for  preventing  '^'\f^°''lXzx.  your  Lordlhips   find 
licoU  Sufpenfions    o^dain^  that  . hen^^^^^^  ^^^.^^^^  P      ^^^. 

the  Caule  to  be  ;^f """";°"-' /".^s     and  that  if  the  Charter 
paulcr  for  the  Charger,  t-vpences     a  ^^^^^^^^j,,  i),,u 

lall  be  found  f  7"^^^°^^,  "su  .'tes  mention  only  the 
,,,e  the  rameJuU  ce      Al    theie,  ^^^^.^  ^^^^^     ^^ 

^'''''''/indeed  4ithou:  further  Argument,  u,  wuh  bub- 
tors  ;  and,  mdeed,  ^^^"  ,  j-  ^very  Prmciple  and 
n.imon,  feems  not  a  1^^^^!^  ;;^^\^^„^,,  ,„  /he  Law  of  this 
j-„,,,  of   Pj°«^^7,.,tf^,%elbicc'ledtoExpencesn.a 

Country,  that  any  ^^•■^' <^°  \"^,trtv  or  vvith  which  he  is  no  o- 
Cule  to  which  he  is  no   a  I    rt^,     o       ^^^^^  ^^^^^^  .^^^^  ^^  ^^^^ 

thcrwavs  conncacd   than   as  Agem  ^^^ 

pStioner,  Mr.  f ^^Jl'-''  -."'^^^.f^r^ca^go  ag'na  an  Agent 
or  Praaice  ot  the  Couit   ^^^I'^^l^^.^^i,^  is  Rcfulcnt  m 

f,.   Expences  ^--i;^^    .  ^  t  apF^^^^^^^ 
the  C:ountry  at  the  Time  ,  lo       H  i 

^•ould  be  dangerous  ^"f^^l^^^^X^'^^^,,///,,;,,  to  red,  or  alicr 

May  It  therefore  P''f     '"[^^  ^i.,i„f^  abo-ve  recited,  m 

your  Interlocutor  oj  f  l^l'^^j  ,^„j,  that  in  this 

/:      Mr  Ytlvi  Payment  of  the  lol.  Sterling^W 

''°   /•'  \ndt  erefore  to  allo-.v  his  Petition  to  be  Jcen 

mentioned:  and  ttjcnjort  .  ^     ^^  i,„j 

and  answered  in  ^-"-^^J^^^l^t,  f^bje^id  in 

That  the  ^;'';f;;;.v^  ;^:  rv^     i-.M.r.//n 

Payment  ofth   JfJ^'^J,^^  pj,^„.  fuch  other  Re- 


licf 
meet. 
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According  to  JuOicc,  6'C.  ^^^^^  DOUGLAS 


/3//^^ 
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^       y^  necember  12.  11  b\5. 

TO    THE    RIGHT    HONOURABLE^ 

The  Lords  of  Council  and  Seffion, 

THE 

PETITION 

OF 
ALEXANDER     INNES    of    Cathlaw, 

Hu  mblySheweth, 

"^HAT  the  now  deceafed  Alexander  Innes,  the  petitioners 
father,  in  the  contradl  of  marriage  betwixt  him  and  his 
firfl:  wife  Margaret  Heriot,  the  petitioner's  mother,  dated 
the  13th  Auguft  1708,  bound  and  obhged  him,  his  heirs 
&c.  to  employ  the  fum  of  15,000  merks  upon  lands  and   other  fe- 
curities,  whereof  the  rights  to  be  taken  in  favour  of   himfelf  and 
his  fpoufe,  and  longefl:  liver  of  them  two,  in  liferent,  and  the  chil- 
dren of  the  marriage  in  fee. 

The  contrad  further  contains  a  claufe,  providing  the  conqueft 
to  the  children,  in  thefe  words  :  "  Likeas  the  laid  Alexander  Innes 
"  binds  and  obliges  him  and  his  forefaids,  that  whatfoever  lands, 
*'  heritages,  annualrents,  and  others,  he  Ihall  happen  to  conqueft 
*'  and  acquire  during  the  faid  marriage  betwixt  him  and  the  faid 
"  Margaret  Herior,  he  (hall  provide  the  famen,  and  take  the  bonds 
*'  and  fecurities  to  be  made  and  granted  therefor,  to  and  in  fa- 
"  vour  of  himfelf  and  the  children  of  the  marriage  ;  which  fail- 
*'  ing,  .{o.his  own  neareft  heir^  and  affignees  whatfoever."  In  a 
fubfequent  claufe,  it  is  provided  and  declared,  "  "Dim.  th«  faid  A- 
"  lexander  Innes  Ihall  have  full  power  and  iiLerty,  a^  any  time  in 


(  ^  ) 

"  his  life,  to  divide  and  proportion  what  is  hereby  provided  to  the 
"  laid  children  of  the  marriage,  in  fuch  way  and  manner,  and  by 
"  fuch  proportions,  and  with  and  under  fuch  conditions  and  re- 
"  flricT;ions,  as  he  fliall  think  fit,  and  that  eilhrr  by  bond  of  provifton 
"  or  otherzL-ift." 

The  marriage  with  Margaret  Heriot  diflblved  by  her  death  in 
the  year  1730;  at  which  time  there  were  exilling  ilfue  of  the  mar- 
riage fevcn  children,  viz.  two  fons,  whereof  the  petitioner  is  the 
cldeft,  and  five  daughters. 

During  the  fubfilUnce  of  this  marriage,  Mr  Innes,  having  been 
engaged  in  trade,  and  enjoying  for  many  years  a  lucrative  olHce, 
acquired  the  lands  of  Cathlaw,  fundry  houfes  and  tenements  in 
Edinburgh,  and  a  confiderable  moveable  eflate;  which  lubjetfls, 
therefore,  the  children  of  the  firft  marriage  were  intitlcd  to,  under 
the  claufe  above  mentioned,  providing  the  conquefl  of  the  marriage 
to  them. 

Mr  Innes  continued  a  widower  till  1739;  when,  in  the  fifty- 
ninth  year  of  his  age,  he  married  Ifabcl  Inglis. 

By  the  contracl  of  marriage  betwixt  him  and  the  faid  Ifabel  Inglis, 
he  bound  and  obliged  him  and  his  heirs,  &c.  "  to  pay  to  his  laid 
"  wife  If^bcl  Inglis  an  yearly  annuity  of  1400  merks  Scots,  free  of 
*'  all  ccfies,  8cc.  during  all  the  days  of  her  lifetime  after  his  death  :  " 
And  further  obliged  him  and  his  forefaids  "  to  [)rovide,  and  have 
"  in  readinefs,  of  his  own  proper  means  and  ellate,  16,000  merks 
"  Scots,  and  to  add  the  fame  to  the  fum  of  40C0  merks  belonging 
*'  to  the  faid  Ifabel  Inglis,  ailigned  by  her  to  him,  making  in  all 
**  20,000  merks ;  and  to  take  the  rights  and  fecurities  thereof  to 
"  himfelf,  and  the  faid  Ifabcl  Inglis,  in  liferent,  and  to  the  chil- 
•'  drcn  to  be  procreate  between  them  in  fee;  and  in  ("0  far  as  tlic 
"  annualrcnt  of  the  faid  20, coo  meiks  Ihall  fall  ihurt  of  paying 
*'  her  faid  annuity,  he  binds  and  obliges  him  to  make  up  the  dcfi- 
•'  cicncy  out  of  his  lands  and  cilccls."  The  laid  contratfl  furtlicr 
contains  this  declaration  :  "  But  in  cafe  the  laid  fum  of  4000  merks 
"  of  portion  Ihall  not  be  adually  received  by  the  laid  Alexandcr 
"  Innes,  then  not  only  Ihall  the  faid  annuity  provided  to  the  laid 
"  Ifabcl  Inglis  fuller  a  diininir.iou  equal  to  the  incercll  of  the  faiil 
"  4000  rncrks,  or  of  as  much  thereof  as  Ihall  not  be  fo  received, 
•'  but  alfo  the  obligation  on  the  faid  Alexander  Innes  to  employ 
"  the  fee  of  the  laid  4000  merks  to  the  cluldren  of  the  mar- 
"   riagc,  fliall  cede  and  determine,  ami  become  void  and  null." 

Although 
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Although  by  the  contra6l  of  marriage  4000  merks  had  been 
provided  of  tocher;  yet  it  is  an  admitted  fad,  that  no  more  than 
J  000  merks  was  ever  recovered  by  Mr  Innes.  In  the  cafe,  there- 
fore, that  the  father  fliould  not  acquire  a  feparate  eftate  during  the 
marriage,  and  that  thefe  provifions  fliould  fall  to  be  a  burden  on 
the  conqueft  provided  to  the  children  of  the  firft  marriage,  they 
were  certainly  fufhciently  adequate  to  the  petty  fum  he  got  with  his 
wife,  and  all  that  his  circumltances  could  afford. 

This  feems  to  have  been  Mr  Innes's  own  fenfe  of  the  matter;  as 
appears  both  from  the  marriage-contradl  itfelf,  and  from  the  dif- 
tribution  he  afterwards  made  of  the  conqueft  among  the  children 
of  the  firfl  marriage.  In  this  diftribution,  the  plan  which  it  clear- 
ly appears  Mr  Innes  had  in  view  from  the  beginning  was,  that  the 
petitioner,  his  eldefl  fon,  ihould  fucceed  him  in  the  whole  heritable 
fubjeds  conqueft  during  the  marriage  with  his  mother,  and  in 
what  of  the  moveables  ibould  remain  after  having  given  lums  of 
money  to  the  younger  children  of  the  marriage. 

For  this  purpofe,  although  it  was  declared  by  the  marriage-con- 
trad,  that  the  iecurities  for  the  fubjeds  conqueft  during  the  mar- 
riage fliould  be  taken  to  the  children  thereof,  yet  the  rights  to 
the  houies  and  tenements  above  mentioned,  which  were  a  confi- 
derable  part  of  that  conqueft,  were  taken  by  Mr  Innes  to  him  and 
his  heirs  in  general,  thereby  fettling  the  fuccefiion  of  them  on  the 
petitioner,  his  heir  at  law  in  thefe  fubjeds. 

In  like  manner,  upon  the  30th  January  1740,  Mr  Innes,  upon 
the  narrative  of  love  and  favour,  and  "  m  implement  and  fatisfn^iion 
*'  pro  tanto  to  the  petitioner,  his  eldejl  fon,  of  the  provifions  concei'ved 
"  in  his  favour  by  the  contra ff  of  fnarriage  betiueen  him  and  Marga- 
"  ret  Heriot,  his  then  deceafed  fpoife,  dilpones  to  his  faid  fon,  and 
"  his  heirs  therein  mentioned,  all  and  whole  the  lands  of  Cathlaw, 
"  and  others  therein  mentioned;  but  referving  to  him  his  own 
•'  liferent  right  and  ufe  of  the  faid  lands;  except  in  the  cafe  that 
"  the  faid  Alexander  Innes,  liis  eldeft  Ion,  fliould  happen  to  mar- 
"  ry  while  his  faid  father  was  in  life  ;  in  which  cafe  his  hferent- 
"  right  ihould  ceafe  and  determine  upon  the  day  of  his  marriage, 
"  and  his  right  to  the  fruits  and  rents  thereof  fhould  thereupon 
"  coiL.mence." 

Of  the  fame  date,  Mr  Innes,  upon  the  narrative  of  love  and  fa- 
vour, affigned  and  dffponed  to  the  petitioner  the  whole  moveable 
goods  and  gear  that  fhould  belong  to  him  at  his  death. 

Thefe 
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Thefe  two  deeds  were  delivered  to  the  petitioner  in  the  year  1742 ; 
and  upon  the  day  of  his  marriage,  which  happened  in  the  year 
174;,  he  entered  into  the  poffcllion  of  the  lands  ot  Cathlaw,  which 
he  has  ever  lince  continued. 

As  to  the  other  children,  Mr  Innes  fettled  upon  them  fuch  pro- 
vifions,  and  proportions  of  the  conqucit,  ns  he  thougln  rciConable : 
and  as  he  had  rcftrved  to  himfcU  to  exercifc  this  power,  "  by  bonds  of 
"  provifion  or  othcriaife"  fo  he  did  not  folliw  the  (anie  form  through- 
out, in  granting  thefe  provifions  to  his  children :  for  to  his  fecond 
fon  William,  and  to  the  heirs  of  his  eldcll  daughter  Grizel,  who  had 
died  without  receiving  any  thing  from  him,  he  had  given  off  their 
fhares,  without  taking  any  receipt  or  difcharge  ;  but  his  other  four 
daughters  being  married,  and  their  hufb.inils  alive,  he  had  thought  il 
neccdarv  to  take  difcharges  trom  them  and  their  hulbands. 

13v  tliefe  means,  therefore,  the  lettlement  of  the  conquefl  in  favour 
of  the  petitioner,  was  dilburdened  of  the  provifions  to  tlie  younger 
children  of  the  firfl  marriage;  and,  as  will  aftc  vvards  be  Hiown  to  your 
Lordfliips,  his  father  did,  many  years  after  his  fecond  marriage,  cun- 
fidcr  the  petitioner  as  the  perlon  that  was  to  fucceed  to  the  remainder 
of  his  effeds. 

Mr  Innes,  however,  by  the  importunities  of  his  fecond  wife,  ditl,  at 
different  tunes,  make  incroachments  upon  the  conqueft  of  the  rirlt 
marriage,  in  favour  of  her  and  her  children. 

It  has  already  been  obferved,  that  Mr  Innes  was  poffeffed  of  a  con- 
fidcrablc  perfonal  edate  at  the  death  of  his  firll  wife.  Part  of  this 
money  he  uplifted  during  the  fubfidcncc  of  the  lecond  marriage,  and 
laid  out  in  purchafing  houlcs  and  tenements  in  Edinburgh,  which  he 
difponed  by  the  fevcral  deeds  to  be  now  mentioned  in  favour  of  the 
fecond  marriage. 

Thus,  on  the  24th  Auguft  J  747,  he  difponed  to  his  children  of  the 
fecond  marriage,  a  dwelling-houlc  belonging  to  him  in  the  Cowg.ite  : 
Mr  Innes,  in  like  manner,  diil,  upon  the  26th  Augufl  1747,  dilponc 
to  the  faid  children  a  tenement  of  land  in  Borthwick's  clofc ;  upou 
the  16th  July  I  759,  he  likcwife  difponed  to  them  a  lodging  in  Hlack- 
friars  wyvd  ;  and,  by  fomc  other  deeds,  unnecedary  to  be  particularly 
mentioned,  in  the  year  1753  he  conveyed  to  them  his  fliarc  in  the 
Ediiiburgli  fugar-huufe,  and  all  gold  and  filvcr,  bank-notes,  and  other 
current  Ipccic  of  ready  money,  that  (hould  be  found  lying  by  liim  or 
in  his  cullody  at  liis  death. 

The  defenders,  however,  did  not  rcll  contented  with  fo  m;iny  pro- 
vifions 
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vifions  in  their  favour:  nothing  lefs  would  fuffice,  than  carrying  off 
the  whole  of  the  fubjefl:  provided  to  the  children  of  the  firfl:  marriao-e  ; 
and  an  opportunity  occurred  in  the  latter  period  of  Mr  Innes's  life  for 
executing  this  purpofe. 

Mr  Innes,  a  fhort  time  before  his  death,  when  now  an  old  man  of 
eighty-four  years  of  age,  was  ftruck  with  a  fit  of  the  palfy,  by  v/hich 
he  was  for  fome  time  rendered  totally  infenfible.  His  memory  and 
judgement  had  formerly  been  decaying;  and  this  diftemper,  as  mi^^ht 
naturally  be  expeded  at  his  age,  haftened  the  decay  of  nature ;  fo 
that  after  this  fit  of  the  palfy,  he  feems  to  have  retained  fcarce  any  ufe 
of  his  faculties.  While  in  this  fituation,  his  wife  and  children  have 
taken  the  advantage  of  him,  to  elicit  a  deed  in  their  favour,  direftly 
oppofite  to  all  his  former  fettlements,  without  the  knowledge  of  any 
of  his  friends,  or  indeed  of  any  other  perfon,  except  Mr  Charles  Li- 
vingfton,  the  writer  of  it,  who  is  nephew  to  the  defender  Ifabel 
Inglis,  Mr  Innes's  fecond  wife.  Upon  the  death  of  Mr  Innes,  which 
happened  upon  the  14th  March  1765,  this  deed  was  firft  produced, 
faid  to  have  been  granted  upon  the  21  ft  February  1764,  whereby  he 
difponed  to  his  wife  and  children  of  the  fecond  marriage,  fhare  and 
fhare  alike,  "  his  whole  houfes  lying  within  the  city  of  Edinburgh, 
«'  and  all  other  houfes  and  moveables  whatfoever,  pertaining,  or  that 
"  fhould  pertain  to  him  at  the  time  of  his  death  ;"  burdening  them 
only  with  the  payment  of  his  debts,  their  mother's  liferent,  and  an 
annuity  of  L.  108  Scots  to  the  petitioner. 

As  the  petitioner  was,  in  this  manner,  cut  out  from  thofe  fubjeds 
to  which  he  had  right  under  the  claufe  of  conqueft  in  his  mother's 
marriage-contrad,  and  other  deeds  above  mentioned,  he  was  advifed 
to  bring  a  reduction  thereof  before  this  court,  upon  the  two  following 
grounds:  i/?,  Becaufe  it  contained  fubjeds  acquired  during  the  fub- 
liftence  of  the  firft  marriage,  and  was  confequently  a  7ion  habente  pote- 
fiatem  ;  and,  ^dly^  Becaufe  the  fame  was  granted  by  force  of  nnpor- 
tunities,  and  at  a  time  when  the  deceafed  Mr  Innes  was  in  a  ftate  of 
incapacity. 

This  procefs  having  come  in  courfe  before  the  late  Lord  Nifbet  Or- 
dinary, acondefcendence  was  given  in  by  the  petitioner;  and  his  Lord- 
fhip  allowed  both  parties  a  proof  of  the  fads  fet  forth  by  them.  It 
is  needlefs  to  repeat  the  other  fteps  or  procedure;  it  will  be  fuffi- 
cient  to  obferve,  that  the  caufe  was  afterwards  fubmitted  to  two  Ho- 
nourable arbiters ;  and  that  by  a  claufe  in  the  fubmiffion,  it  was  agreed, 
that  the  proof  led  by  authority  of  the  arbiters,  fliould  be  held  as  good 
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anil  legal  evidence,  if  the  parties  Hiould  afterwards  have  occafion  to 
refort  to  a  court  of  l.iw  ;  that  a  proof  was  accordingly  led  ;  and  that 
the  fubmilTion  having  expired  without  any  decreet-arbitral  btring  pro- 
nounced, the  quclVion  came  back  before  the  court,  and  was  remitted 
to  Lord  Elliock,  in  place  of  Lord  Niftet ;  that  a  further  proof  was 
thereafter  allowed  the  defenders ;  that  long  memorials  were  given  in 
upon  both  fides  ;  and  that  the  Lord  Elliock  Ordinary,  upon  the  26th 
July  laft,  pronounced  an  interlocutor  in  the  following  terms,  "  Ha- 
"  vinor  confidered  this  memorial  for  Alexander  Innes  of  Cathl.iw  pur- 
"  fuer,  with  the  memorial  for  1  label  Inglis,  and  her  children,  de- 
"  fenders,  togetiier  with  the  proof  adduced  by  both  parties,  the  feve- 
"  ral  writs  produced,  and  whtle  procedure  in  the  ciuife,  repclis  the 
"  reafons  of  redudion,  alTodzics  the  defenders  from  the  whole  con- 
'•  clufions  of  the  libel,  and  decerns;"  and  that  his  Lordfhip  adhered 
to  this  interlocutor  upon  the  13th  December  current. 

Of  this  interlocutor  the  petitioner  humbly  craves  your  Lordlhips 
review. 

And  upon  the  firfl  head  of  reduL^iion,  the  argument  maintain- 
ed by  the  petitioner  is,  That  the  children  of  the  rirfl  marriage,  qua 
creditors  in  their  mother's  marriagecontradl  with  the  faid  Alexan- 
der Innes,  had  right  to  the  whole  conquefl  of  that  marriage:  Thr.c 
the  petitioner,  upon  the  rights  above  mentioned  conceived  in  his 
favour,  is  intitlcd  to  whatever  fubjtcls  of  that  conqucll  were  not 
particularly  allotted  to  the  other  children  of  the  marriage;  and 
that  he  could  not  be  deprived  of  this  right  by  any  gratuitous  deed 
of  the  father:  That  this  deed  under  challenge  therefore  fails  to  he 
reduced  ;  as  the  only  fubjcdls  conveyed  thereby  to  his  lecond  wife 
and  children,  were  conquelt  duiing  the  iubfillencc  of  the  full 
marriage. 

Againfi  this  ground  of  redu»5lion,  the  fi\{\  defence  offered  was, 
That  the  father  was  not  tied  up,  by  the  above-mentioned  claufe  in 
his  firll  marriagc-contrart,  from  granting  this  deed,  becaufc  it  was 
in  favour  of  the  children  of  a  ilcond  marriage;  and  that  fuch 
provifions  are  to  be  deemed  onerous  deeds. 

The  petitioner  does  not  difpute,  that  concpiefl  provided  to  the 
children  of  the  firfl  marriage,  may  be  burdened  with  moderate  pro- 
vifions in  a  fecond  marriage  contract.  Neither  docs  he  quarrel 
thofe  made  to  the  defenders  in  liis  father's  fecond  contraifl.  But 
after  the  provifions  th;it  were  tluught  rcalbnable  by  botli  parties 
had  been  finally  agreed  upon  and  fixed  by  that  contrad,  he  appre- 
hcnd>  that  the  father  !>ad  no  loiig.r  power  to  burden  tlic   rights  of 
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the  firft  children  with  additional  provifions.  For  although  the  con- 
quefl:  is  fuhjed  to  be  afFedted  by  every  onerous  deed  of  the  father, 
yet  provifions  to  a  fecond  vpife  and  children  afFedl  the  conqiieft 
provided  to  the  children  of  the  firft  marriage  on  a  very  different 
footing  of  law  from  onerous  deeds.  It  is  more  a  matter  of  indul- 
gence ex  gratia  to  the  father,  than  of  right,  an  eafe  of  a  debt  due 
to  his  children,  his  juft  and  legal  creditors  in  that  conqueft ;  which 
therefore,  like  every  other  privilege  infringing  upon  the  rights  of 
third  parties,  your  Lordfhips  are  never  willing  to  extend.  Hence 
it  is,  that  although  onerous  deeds  of  the  father  are  indifcriminate- 
ly  a  burden  upon  the  conqueft,  yet  provifions  of  this  kind  have 
never  been  fuftained  but  when  they  were  moderate.  Where-ever 
the  father  has  poftefled  feparate  funds,  relief  has  always  been  given 
upon  thefe  funds  to  the  children  of  the  firft  marriage  who/e  pro- 
vifions were  affedled.  Neither  has  it  occurred  in  any  cafe  that 
where  the  conqueft  fo  provided  muft  be  burdened  with  provifions 
in  a  fecond  roarriage-contrad,  that  the  father  has  been  allowed  to 
make  further  incroachments  by  after  deeds  and  fettlements. 

In  this  cafe,  nothing  can  be  more  explicit  than  the  condition  of  the 
marriage-contradjby  which  the  provifions  were  declared  to  be  in  full 
contentation  and  fatisfadlion  of  all  the  wife  ami  children  cou]d  claim 
by  or  through  Mr  Innes's  deceafe  ;  and  were  fo  exprelsly  accepted  by 
her.  It  is  true  indeed,  that  Mr  Innes  might  notwithftanding  give 
away  to  them  whatever  fubjecl  he  had  an  unlimited  right  o  er:  but 
he  is  here  difpofing  of  a  fubjecft  over  which  he  had  no  fuch  ri"ht 
where  a  third  party  had  a  jus  crediti,  \ipon  which  the  father  had 
no  other  title  to  incroach,  but  what  might  be  allowed  for  the  pur- 
pofes  of  a  fecond  marriage.  "When  therefore  he  has  fo  cxprefsly 
declared  in  the  marriage- contrad  what  he  judges  will  be  neceflary 
for  all  the  purpofes  of  that  marriage,  and  the  wife  accepted  thiere- 
of,  the  petitioner  apprehends,  the  father  is  thereby  debarred  t'rom 
any  plea,  on  account  of  that  marriage,  for  incroaching  farther  on 
the  rights  of  the  firft  children.  He  therefore  imagines,  that  he  is 
not  obliged  to  enter  into  any  intricate  difcuflion  with  the  defend- 
ers, whether  they  were  well  or  ill  provided  by  the  marriage-con- 
tradl ;  that  his  father  could  make  no  addition  to  thefe  provifions, 
much  lefs  could  he,  by  a  teftamentary  deed  of  this  nature,  at  one 
ftroke  difappoint  the  petitioner  of  the  whole. 

But  if  this  difcuflion  is  to  be  entered  into,  the  petitioner  hopes  he 
will  have  little  difficulty  in  fatisfying  your  Lordfliips,  that  the  pro- 
vifions 
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vlfions  In  the  marrlnp;c-contTacl  were  fufEclent  In  the  fituaiion  of  Mr 
Inncs,  and  th;ic  the  giving  away  to  thcfe  defenders  the  whole  of  the 
ruV.jcds  provided  to  the  petitioner,  cannot  be  juflified  on  any  plea 
of  l.i»v  or  favour. 

In  judging  of  this  matter,  the  queflion  before  your  Lordfliips 
is  not,  Whether  the  wife  and  children  were  to  be  put  in  eafy  cir- 
cumftanccs?  The  whole  fortune  of  Mr  Innes,  in  the  ideas  of  fome 
people,  would  have  fcarce  been  fufTicient  to  provide  one  child.  But 
it  has  always  been  a  rule  with  your  Lordlliips,  in  fuch  cafes,  to 
confider,  that  the  father  is  taking  away  a  right  legally  cHabliflied 
to  his  child  of  the  firfl  marriage  ;  and  therefore  you  have  never  al- 
lowed fuch  incroachment  to  be  carried  further  than  necelhty  requi- 
red. If  your  Lordiiiips  fhall  confider  thefe  provifions  of  the  fecund 
marriage-contracl  upon  this  principle,  as  taken  out  of  fuhjecls  to 
which  the  children  cf  another  marriage  had  the  juft  right,  he  i- 
magines  they  will  ajipe.ir  fully  fulTicienr.  That  Mr  Innes  Ihould 
not  only  increafe  theie  provifions  out  of  that  fubjecT,  but  give  it  a- 
way  entirely  from  thofe  who  had  the  right  to  it,  can  never  he  ju- 
ftified  as  rational  and  moderate,  whatever  may  be  the  particular 
fum  that  any  one  of  the  defenders  receives  thereby. 

That  your  Lordlhips  may  perceive  the  exorbitance  of  thcfe  pro- 
vifions, the  petitioner  has  annexed  three  dates  of  his  father's  af- 
fairs, to  wliich  he  begs  leave  to  refer. 

From  examining  thefe,  it  will  appear,  th.at  valuing  the  lands  of 
Cathlaw  at  the  price  at  which  they  were  purchafed,  Mr  Innes's 
fubjcd^s,  at  the  dillblution  of  his  firlt  marriage,  amountcil  in 
value  to  L.  5607  ;  that  the  Aims  paid,  and  the  luhjccl  dilponcil  to 
the  children  of  the  firll  marriage,  including  Cathlaw  at  the  fame 
value,  amount  only  to  L.  2293  ;  and  that  the  funds,  after  dedu- 
cing the  debts,  to  which  the  children  of  the  fecond  mai  riage  will 
fuccecd,  if  this  deed  is  to  be  fujiportcd,  will  amount  nearly  to  the 
fum  of  L.  3400,  the  whole  of  which  muH:  come  out  of  the  fub- 
jecls  conqucll  during  the  firll  marriage. 

Tims  your  Lordlhips  ice,  that  that  part  of  the  fuljecls  of  which 
the  children  of  the  firll  mai  riage  arc  deprived  by  thelt:  provifions, 
and  this  deed,  are  much  more  confidcrable  than  that  which  tlicy 
have  received  ;  fo  that  in  facl  the  conqueil  of  the  firll  marriage 
may  properly  be  laid  to  be  fettled  on  the  wife  and  children  of  the 
fecond  marriage  ;  and  that  the  children  of  the  fit  It  maniage  aie 
only  ejecting  moderate   provifions  out  of  that   fund,    the  whole  of 
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which  they  were  intlded  to  claim  as  a  juil  and  legal  debt.  The 
petitioner's  mother  was  almoft  nothing  better  provided  in  her  con- 
tradl  of  marriage  for  her  and  her  children,  than  Kabel  Inglis  this 
defender.  She  by  her  oeconomy  was  enabled  to  fave  a  fund  for 
her  children,  which,  on  the  faith  of  her  marriage  contradl:,  (he 
thought  perfedlly  fecured  to  them.  Now  that  flie  is  dead,  it  is 
fubmitted  to  your  Lordlhips,  whether  it  is  confillent  withjuftice 
or  equity,  that  her  children  fhould  have  fo  large  a  proportion,  near 
to  two  thirds  of  the  whole  of  this  fund,  carried  off  from  them,  be- 
caufe  another  wife  had  not  been  equally  frugal  and  provident  to 
place  her  children  in  circumflances  equally  good. 

The  defenders,  fenfible  that  this  deed  could  not  be  fupported  on 
any  footing  of  law  or  equity,  as  moderate  or  rational,  have  raifed 
feveral  objecftions  to  the  petitioner's  right,  under  the  claufe  of  con- 
queft  and  the  deeds  above  mentioned,  to  the  fubje<5ls  therein  con- 
veyed. Thefe.  objedlions  the  petitioner  ihall  ftate  to  your  Lordlhips 
in  order, 

imo,  It  was  above  mentioned,  that  four  of  Mr  Innes's  daugh- 
ters being  married,  at  the  time  he  gave  them  off  their  provifions, 
he  had  taken  difcharges  from  them  and  their  hufbands  for  thefe 
provifions,  although  he  had  not  obferved  the  fame  form  with  re- 
fpe6t  to  his  other  children.  This  the  defenders  have  lately  taken 
hold  nn  to  mamtain,  that  by  thefe  difcharges  their  father  had  ac- 
quired a  power  to  difpofe  of  the  conqueft  at  his  pleafure. 

As  to  the  general  point,  Whether  difcharges  by  children  to  their 
father  of  their  provifions  by  the  marriage-contracft,  are  to  operate 
in  favour  of  their  father,  or  the  other  children  of  the  marriage  I 
the  petitioner  will  not  trouble  your  Lordlhips  with  repeating  the 
arguments  which  have  been  fo  lately  under  your  conlidcration  in 
the  Cafe  of  Sinclair  of  South  Dun.  He  mutl,  however,  be  permit- 
ted to  obferve,  that  if  the  judgement  of  the  court  in  that  caufe 
could  apply  to  cut  out  his  right,  it  would  be  the  (Irongefl  inflaace 
of  thofe  bad  effefls  which  it  was  apprehended  might  enfue  from 
fupporting  tranfaclions  of  this  kind  to  operate  in  favour  of  the  fa- 
ther. It  would  be  an  example  of  that  very  cafe,  which  fome  of 
your  Lordfhips  fufpeded  would  one  time  or  other  occur,  of  a  fa- 
ther, at  the  importunities  of  a  fecond  wife,  and  in  order  to  gratify 
her  avarice,  falling  upon  this  device,  to  defraud  his  children  of  the 
firfl  marriage. 

But  whatever  may  be  your  LordHnps  opinion  on  this  general 
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point,  the  petitioner  apprehends  that  it  cannot  p;o  the  length  to 
cut  out  his  right  to  the  lubjecls  in  difpute.  For  this  purpofc  he 
begs  your  Lordlhips  attention  to  the  cirrumftances  of  Mr  Innes, 
and  the  (late  of  the  conqueft  at  the  time  thde  difchavges  were 
granted. 

It  has  been  above  mentioned,  tha*-  r'^e  co.iquefl  confilted  of, 
I  wo,  The  cibite  of  Cathlaw  ;  zJo,  A  moveable  ellatc  ;  3//0,  Several 
houfes  and  tenements  in  1  dinburgh. 

As  to  the  latter  jiart  of  it,  the  houfes  and  tenements,  it  has  like- 
wife  been  taken  notice  of,  that  the  ta;her  had    taken  the  original 
rights  of  thefe  fubjects  to  heirs  whatfoever.     The  petitioner  appre- 
hends, that  the  taking  of  the  rights  in  tin's  manner  did  import  an 
allotment  of  thefe  fubjecls  of  conquefl  to  him.     His  father  might 
no  doubt   have  revoked  this  allotment,    by  fettling  thc(e  fi:bje(fls 
on  any  of   the  other  childien  ;    but  in  as  far  as  they  were  not  ac- 
tually fo  fettled,  they   muft;  fall  to  be   confidered   as  part   of   that 
Ihare  of  the  conquell:  which  the  father  had  allotted  to  the  petitioner. 
The  petitioner   does  nor  know  whether  the  defenders  will  deny 
his  pofuion,  that  the  taking  thefe  rights  in  this  manner  did  import 
an  allotment  of  the  fubjedls  to  him  ;   but  it  does  not  feem  to  admit 
of  any  doubt.   His  father,  by  the  marriage  contradl,  was  bound  to 
take  the  rights  to  the  heritages,  ^r.  conqueft  of  the  marriage,  to  the 
children  thereof.     But   although  he  could  not  take   thefe  rights  to 
any  other  except  a  child  of  the  marriage;  yet,  in  confequcnce  of  the 
power  of  divifion  which  he  had  referved  to  himfelf,  lie  miglit  have 
given  thefe  fubjc(fls  to  any  one  chilil  exclufive  of  the  roll.   The  taking 
the  rights  to  fiich  a  child  originally,  was  evidently  the  lame  thing  as 
if  they  had  been  taken  in  general  at  firft,  and  allotted  afterwards. 
Neither  was  there  any  mrinner  of  difference  betwixt  providing  thcfc 
lubje(f\s  to  the  petitioner  voviinalim,  or  providing  them  to  his  heirs 
whatfoever  ;  bccaufe  the  petitioner  was  his  heir  in  fubjecls  of  that 
nature.    And  this  very  point  was  under  your  LordHiips  confidera- 
lion,  in  the  cafe  of  Camjibclls  row/rr/ Campbells,   i6th  December 
1  738,  where  the  cafe  was  cxaiflly  fimilar,  of  a  father  under  an  obli- 
gation of  conquell  to  the  children,  who  took  tlie  rights  of  a  land- 
ellatc,  the  only  (ul  jcx^  concjucll,  to  htns  whatfoever.      Your  Lord- 
lliips  founri.  That  he  might  and  did  thereby  allot   that  cllate  to  his 
cldeil  fon  ;   although  your  I.onllhips  afterwards    reduced  that  deed, 
bccaulc  no  provlflons  had  been  made  to  the  younger  children. 
As  to  the  other  fubjc(f\s  of  the  conquefl,  it  is  an  admittctl  fadt, 
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that  the  eftate  of  Cathlaw  had  been  given  off  irrevocably  to  th^ 
petitioner  before  thefe  difcharges  were  granted.  And  the  father  had 
like  wife  fettled  on  him  the  moveables  at  his  death,  by  the  general 
difpofition  thereof  above  mentioned. 

The  petitioner  therefore  apprehends,  that  in  this  fituation  of  the 
conqueft  fettled  at  the  time  by  thefe  deeds  of  the  father,  on  the  pe- 
titioner, difcharges  by  the  other  childi  en  of  the  marriage  can  ope- 
rate no  further  than  to  the  extent  of  the  fubjecfls  difcharged. 

And  your  Lordfliips  will  obferve  the  difference  betwixt  this  and 
the  late  cafe  of  Sinclair,  or  that  of  Allardice.  For  here  it  is  not  ne- 
ceffary  for  the  petitioner  to  fay,  that  thefe  difcharges  are  to  operate 
in  his  favour,  or  to  convey  any  right  to  him,  as  it  was  for  the  chil- 
dren in  the  cafe  of  Sinclair.  He  has  a  right  to  claim  thefe  fubjedls 
upon  the  deeds  by  his  father  above  mentioned,  allotting  them  to 
him.  The  father  indeed  might  have  revoked  that  allotment,  and 
given  thefe  fubjedls  to  his  children  of  the  firfl  marriage.  But  the 
petitioner  apprehends,  that  as  long  as  they  ftood  fettled  on  him,  it 
was  not  from  the  other  children,  but  from  the  petitioner  alone,  that 
his  father  could  be  difcharged  of  his  obligation  in  his  marriage- 
contrad,  or  acquire  a  right  of  difpofing  thefe  fubjeds  at  his  plea- 
fure. 

There  occurs  no  principle  on  which  it  can  be  maintained,  that  a 
difcharge  by  one  child,  even  allowing  it  to  import  an  affignation 
of  that  child's  right,  can  convey  to  the  father  an  abfolute  power  o- 
ver  fubjedls  of  the  conquefl:,  at  the  time  provided  and  allotted, either 
by  law,  or  by  the  father  himfelf,  to  another  chi-ld. 

Your  Lordrtiips  will  obferve,  that  the  queflioUjTo  what  extent  the 
difcharge  fliall  operate  ?  is  very  different  from  the  other,  In  whofe 
favour  it  fliall  operate  ?  Both  in  the  cafes  of  Sinclairand  Allardice, 
it  was  argued  feparate  and  diftincfl  from  the  other  general  point. 
Indeed  the  extent  of  the  difcharge  cannot  be  fixed  by  any  general 
rule,  but  muft  be  gathered  from  circumllances^  Suppofing  the  fa- 
ther of  two  children  has  already  allotted  to  the  eldeft  two  thirds 
of  the  whole  conquefl:  ;  afterwards,  upon  giving  a  fum  of  money 
to  the  youngeft,  he  obtains  a  difcharge  or  affignation  to  ivhat  he 
can  claim  ;  it  could  no  furely  be  laid,  that  this  was  any  more  than 
a  third  of  the  wdiole,  or  any  thing  further  than  a  tranfadion  for 
conveying  that  third. 

In  the  cafe  of  Sinclair,  there  had  been  no  particular  allotment 
by  the- father  of  the  fubjecfts  in  difpute,  at  the  time  the  difcharges 
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•vcere  granted :  as  the  father  had  in  no  fliape  declared  how  they 
fliould  go,  the  divifion  of  hiw,  which,  on  the  death  of  the  father, 
would  have  given  to  every  child  an  equal  Ihare,  fell  to  be  the 
rule;  and  on  that  medium  your  Lordlhips  might  interpret  the 
diicharge  by  the  child  oj  her  jbare,  to  extend  to  an  equal  Ihare  of 
the  whole.  But  on  the  lame  principle,  if  there  had  been  a  fublift- 
ing  divifion  by  the  father  at  the  time,  by  which  that  child  was  on- 
ly intitled  to  a  half  of  the  lliare  which  the  law  would  have  given 
him,  it  does  not  appear  how  your  Lordlhips  could  have  interpreted 
the  difcharge  by  the  child  to  have  extended  further  than  to  thit 
half.  For  where  an  actual  divifion  of  the  fubjecls  by  the  father 
lubfills,  there  is  no  longer  room  for  fuppofiiig  a  divifion  by  law, 
or  confidering  that  as  the  rule  by  which  the  dilchaige  is  to  be  in- 
terpreted: as  the  divifion  of  law  mult  give  way  to  the  allotments 
of  the  father;  the  father,  therefore,  in  order  to  be  relieved  of  the 
obligation  of  conquell  in  any  of  the  fubjedls  fettled  by  him 
on  any  one  child,  mull  acquire  the  right,  whether  by  dif- 
charge or  alTignation,  from  the  child  to  whom  he  has  pro- 
vided them.  It  feems  abfurd  to  fay,  that  an  affignation,  much 
Icis  a  difcharge,  from  any  other  child,  could  give  him  fuch  a 
right,  unlefs  he  had  prcvioufly  revoked  his  former  lettlcinent, 
and  cither  left  his  divifion  to  law,  or  Icttlcd  them  upon  the  child 
with  whom  he  tranfaiftcd. 

The  decifion  in  the  cafe  of  Sinclair  fiipports  what  is  here  main- 
tained. If  the  petitioner  undcrllands  the  imj^ort  of  that  judge- 
ment aright,  it  amounts  to  this.  That  a  child,  who  is  at  the  time 
allotted  to  a  particular  Ihare  of  the  concjucft,  either  by  law  or  the 
deflination  of  the  father,  (for  that  can  make  no  maniicr  of  dillcr- 
cuce),  may  aillgn  and  convey  the  fubjcdls  thereof  to  tiic  father,  ib 
as  to  take  away  his  obligation  in  the  marriage-contracl  to  convey 
ihcm  to  the  children  of  the  marriage,  and  that  a  diicharge  implies 
fiich  a  conveyance.  Upon  the  footing  of  this  decifion,  the  petition- 
er fubfumes,  and  fays,  That  liis  father  had  allotted  to  him  the 
Jubjeds  in  queUion  ;  and  as  long  as  that  allotment  was  not  revoked, 
he,  and  none  other  of  the  cliildrcn,  had  the  riglit  of  conveying  an 
unlimited  power  over  tliefe  fubjedls  to  the  father,  or  difcliarging 
the  obligations  of  conquell  as  to  them:  but  as  he  never  has  grant- 
ed Inch  difcharge  or  afiignation,  he  apprehends  iiis  ligiu  cannot 
be  allcdlcd  by  the  prefcnt  deed,  bellowing  without  his  conlent  thcfe 
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fubjeds,  while  allotted  to  him,  upon  thofe  who  were  not  children 
of  fh    firfl:  marriage. 

On  thefe  principles,  the  petitioner  maintains,  That  the  difchar- 
ges  cannot  be  underflood  as  any  thing  more  than  difburdening 
the  fubjefts  conqueft  of  the  provifions  defigned  for  the  younger 
children,  to  the  extent  of  the  fums  and  fubjedls  difcharged ;  and 
that  they  could  not  convey  to  the  father  fubjedls  allotted  to  him 
while  that  allotment  fubfifled. 

T-do,  It  was  averred  by  the  defenders,  That  the  conquefl  of  the 
firfl  marriage  had  adually  been  diftributed  among  the  children 
thereof.  In  order  to  make  out  this,  the  defenders  mentioned,  firfl, 
That  from  the  time  the  provifions  were  given  off  to  the  petitioner 
and  the  other  children  of  the  firfl  marriage,  the  rents  and  interefts 
thereof  were  to  be  imputed  in  extindlion  of  the  obligation  of  con- 
quefl. But  the  petitioner  apprehends,  that  this  cannot  be  at  all 
admitted  to  take  off  the  obligation  of  conquefl.  It  may  be  true, 
that  the  father  had  the  power  of  giving  the  fubjedls  conqueft  at  any 
time,  or  retaining  them,  during  his  life ;  and  in  that  way  he  might 
have  enjoyed  the  liferent  of  them.  But  his  giving  part  of  them 
fooner  or  later,  cannot  extinguifh  the  obligation  to  provide  the 
whole  of  them  to  the  children.  Your  Lordfhips  will  obferve  the 
nature  of  the  obligation  from  the  claufe  of  conqueft,  "  That  what- 
"  ever  lands,  &c.  fhould  be  conqueft  during  the  marriage,  the 
"  rights  thereof  fliould  be  taken  to  him  and  the  children  thereof," 
If  the  obligation  in  the  contradl  had  been  a  fum  of  money  in  gene- 
ral provided  to  the  children,  the  argument  of  extinguifhing  it,  by 
rents  and  intereft  received,  would  have  appeared  more  fpecious  ; 
but  the  obligation  here  is  fpecific,  That  all  lands  and  heritages  con- 
queft during  the  marriage  fhall  go  to  the  children.  It  is  therefore 
the  very  individual  lands  and  heritages  conqueft  to  which  the 
children  have  right;  and  whatever  rents  or  advantages  they  have 
received  from  one  fubjedl,  cannot  take  away  their  right  to  every  o- 
ther.  It  is  an  abfurdity  to  maintain,  that  the  fubjecfls  conqueft 
have  been  all  difpofed  of  to  the  children  of  the  firft  marriage, 
when  there  a(5lually  remain  fubjedls  at  the  time  of  the  father's 
death,  confeffedly  acquired  during  the  firft  marriage,  which  they 
have  not  received. 

The  defenders  further  maintained,  in  order  to  fhow  that  the  con- 
queft was  exhaufted.  That  moveables  were  not  included  in  the 
claufe  of  conqueft ;  that  the  words  lands^  heritages,  annualrents^  and 
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others,  could  not  comprehend  moveables;  and  in  fupport  of  this 
plea,  reference  was  made  to  a  dccifion,  February  1673,  Robert- 
ion  csntra  Robertfon,  where  u  claufe  of  conqueft  providing  to  the 
wife  tbe  liferent  of  all  lands,  annualrents,  goods,  and  gear,  du- 
ring the  marriage,  was  found  not  to  extend  to  bonds,  unlefs  the 
wife  could  prove,  that  they  came  in  place  of,  and  were  purchafed 
by  the  goods  and  gear  acquired  during  the  marriage.  But  this  de- 
cifion  will  not  avail  the  defenders  in  the  fmalleft  degree,  as  this  was 
in  elVecl  only  finding  it  incumbent  upon  the  wife  co  prove,  that  the 
bonds  were  really  conquell  and  acquired  during  the  marriage.  At 
the  lame  time,  though  it  ihould  be  granted,  that  if  no  other  words 
had  been  ufed  to  exprefs  i\b-  Innes's  intention  than  thofe  above 
mentioned,  moveable  bonds  would  not  have  been  comprehended 
under  the  provifion  of  conqueft; ;  yet  the  matter  is  put  beyond  all 
doubt  by  the  fubfequent  words  of  the  claufe,  where  he  obliges 
himfelf  to  take  the  bonds  and  fecurities  to  be  granted  therefor,  "  to 
"  and  in  favour  of  himfelf,  and  the  children  of  the  marriage,"  &c. 
which  clearly  point  out,  that  as  the  words  lands,  heritages,  annual- 
rents,  and  others,  are,  in  the  common  acceptation  of  language,  broad 
enough  to  comprehend  every  thing  to  be  acquired  by  him ;  fo  he 
never  meant  to  make  a  diflinclion  betwixt  heritable  and  moveable 
fubjedls. 

Many  extravagant  articles  were  ftated  in  this  account,  in  order  to 
make  it  out,  that  the  conquefl  had  been  already  beflowed  oo  the 
children  of  the  firfl  marriage.  Thus  the  rents  of  the  ellate  of  Cath- 
law  were  charged  at  L.  100  per  annum  from  the  time  the  petitioner 
had  got  it  ofF,  although  they  were  then  no  more  than  L.  50  a-year; 
and  although  it  appears  from  the  proof  brought  on  the  part  of  the 
petitioner,  that  any  adtlitional  valucis  entirely  owing  to  the  inclofures 
and  improvcmens  that  have  been  made  by  himfelf  lince  he  entered 
into  the  poildlion.  The  ellate  itfclf  likcwilc  was  valued  at  L.  3738, 
although  his  father  paid  only  L.  1027  for  it.  In  order  to  af'certain 
its  prcfent  value,  a  proof  had  been  allowed  by  the  Lord  Ordinary; 
upon  which  they  caufed  two  farmers  in  the  neighbourhood  of  F.- 
dinburgh  infpcch  the  grounds,  a  confiderablc  part  whereof  arc  in 
the  petitioner's  own  pofFenion :  And  accor'ding  to  the  report  of  thefc 
farmers,  they  bring  out  the  free  rent  to  no  Ids  tiian  L.  i  i  S  :  11  .-  i 
which  being  valued  at  twenty-nine  years  purchale,  and  including 
L.  300  as  the  worth  of  the  houle,  produces  a  capital  of  L.  3738  :  i  :  5". 
Hut  the  witnelfes  adduced  on  the   part  of  the  petitioner,    who  are 
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perfons  of  Ikill  in  that  part  of  the  country,  and  mud  therefore  be 
better  acquainted  with  the  nature  of  the  foil,  inllead  of  L.  ii8 
IIS.  id.  eflimate  the  yearly  value  at  no  more  than  L.  72  :  i8  :  9. 

But  be  this  as  it  will,  the  petitioner,  with  fubmiliQon,  appre- 
hends, that  it  can  make  no  variation  in  the  argument:  for  if  the 
defenders  are  pleafed  to  value  the  lands  of  Cathlaw  at  fo  high  a 
rate,  they  muft:  put  the  fame  value  upon  them  at  computing  the  a- 
mount  of  the  conqueft  acquired  during  the  fubfiftence  of  the  firfl 
marriage. 

Upon  the  whole,  therefore,  the  petitioner  hopes  he  has  been  able 
to  fatisfy  your  Lordlhips,  that  the  deed  challenged  falls  to  be  redu- 
ced, as  gratuitoufly  difpofing  of  fubjecls  to  which  the  petitioner  had 
right  under  the  above-mentioned  claufe  of  conqueft,  and  the  other 
deeds  in  his  favour.  The  petitioner  indeed  does  not  believe,  that 
his  father  would  ever  have  granted  fuch  a  deed,  to  difappoint  him 
of  his  juft  right,  while  he  retained  his  faculties,  and  knew  what  he 
was  about :  but  advantage  had  been  taken  of  him  when  in  a  ftate 
of  imbecility  and  incapacity. 

The  petitioner  Ihall  therefore  next  proceed  to  his  fecond  and  fe- 
parate  reafon  of  redudion.  That  the  deed  in  queftion  was  not  a  de- 
liberate adt,  but  the  mere  effesSl  of  imbecility  and  undue  folicita- 
tion. 

The  petitioner  is  fenfible  how  ungracious  a  tafk  it  is,  for  a  fon  to 
rip  up  the  frailties  of  his  father;  and  it  is  with  the  greateft  reluc- 
tance that  he  enters  upon  this  tafk  :  but  he  could  not,  in  juftice  to 
his  family,  have  allowed  thefe  defenders  to  carry  off,  unquarrelled, 
fo  confiderable  a  lubjecft,  out  of  which  his  children  would  have 
been  provided,  and  which  had  been  fettled  and  fecured  upon  him 
and  them  by  fo  many  different  deeds.  He  knew  likewife  how  con- 
trary it  was  to  the  real  inclmarions  of  his  father,  to  violate  thefe  ob- 
ligations, or  to  deprive  his  fon's  family  of  this  fund  tor  their  pro- 
vifions.  He  had  good  reafon  to  be  fatisfied,  that  thefe  defenders 
had  taken  an  undue  advantage  of  the  opportunities  which  their  fi- 
tuation  allowed  them,  in  impofing  upon  the  imbecility  of  his  fa- 
ther's old  age,  to  impetrats  a  deed  contrary  to  what  his  own  rea- 
fon and  inclination  would  have  didlated.  The  petitioner's  being 
obliged,  therefore,  to  enter  into  this  proof,  and  now  bringing  it 
before  your  Lordfhips,  muft  be  imputed  to  the  rapacity  of  thefe 
defenders,  who  were  not  fatisfied  with  the  provifions  fettled  on 
them  by  the  marriage-contra6l,  nor  with  fo  many  additional  pro- 
vifions 


vifions  incroaching   on  il.e  petitioner's  righs  but  attempted,  by 
thib  deed,  to  deprive  him  of  the  whole.  _ 

The  defenders  have  founded  much  upon  the  prefumption  ot  law. 
That  every  perfon  muft  be  iuppolcd  capable,  and  every  deed  held  to 
have  been  freely  and  fairly  executed,  unlcfs  the   contrary   are   pro- 
ved.    The  petitioner  does  not  deny  the   general    principle  ;  but  he 
apprehends  that  this  prefumption  may  be  weakened,  if  not  entire- 
ly taken  away,  bv  circnmftances   arifing   from   the   nature  ot   the 
deed    or  the  conduct  of  thofe  to  whom  it  was  granted,     trom  thele, 
prefmnptions  of  imbecility  and  impofition   may  arife   ftiH  lironger 
than  the  prefumption  of  law;    and  the  petitioner    apprehends,  he 
will  have  little  difficulty  in  fafisfying  your  I.ordlhips,  that  the  na- 
ture of  the  deed  under  challenge,  and  the  condud  ot  the  defenders, 
do  fubjea  it  to  fuch  prefumptions,  independent  ot   pofitive  proof; 
for  not  only  was  this  latent  deed  executed  in  a  clandetbne  manner, 
without  the  knowledge  of  any  of  Mr  Innes's  frien.ls,  but  the  peti- 
tioner Iball  likewife  make  it    appear,  that    it  was  contrary   to    the 
moft  deliberate  prior  fettlements  and  refdutions  of  Mr  Innes:  And 
if  this  is  found  to  be  the  cafe,  the  petitioner  apprehends    it  mult 
make  the  proof  of  adual  imbecility  and  impofition  much  the  more 
credible  to  your  I.ordfliips,  and  indeed  relieve   him  greatly  of  the 
load  of  that    proof,  and  throw  it  upon  the  detcndcrs. 

Upon  this  head  of  redudion,  therefore,  the  petitioner  fliall  en- 
deavour. iv:o,  to  latisfy  your  Lordlbips,  that  this  deed,  contrary 
to  the  obligations  of  his  marriage-contraa,  was  likcwile  directly 
contrary  to  all  the  previous  purpofes  and  intentions  of  Mr  Innes, 
and  even  to  what  he  had  expref.ly  declared  a  very  Ihort  time  before 
the  date  of  it.  He  will  then  proceed,  2J0,  to  ilate  to  your  I.oid- 
fliips,  evidence,  from  which  it  will  appear,  that  from  a  period  pre- 
vious to  the  date  of  the  deed  in  qucibon,  his  father's  memory  and 
judgement  were,  and  continued  to  be,  greatly  impaired  ;  and  that 
his  imbecility  and  incapacity  were  not  only  conipicuous  to  thole  a- 
bout  him,  but  alfo  acknowledged  l)y  the  defenders,  his  wife  and 
children,  living  in  the  houlc  with  him.  Lq/Ih,  The  petitioner 
Ihall  take  notice  of  the  undue  Jolicitarions  that  were  uled,  and  the 
clamledine  manner  of  executing  lids  deed. 

Upon  ihc  Jiiji  of  thefc  heads,  there  is  the  l\rongell  evidence. 
The  petitioner  has,  in  the  former  part  of  this    petition,  ftated  to 
your  Lordlhips  the  difVcrent  deeds  executed  by  his  father  in  his  fa- 
vour.    Aliboufrh,  however,  by  thcCc   deeds,  his  fathtr  had  fettled 
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his  fucceffion  upon  him,  yet  your  LordHilps  will   obferve    that  th* 
only  eftate  wh.ch  he  gave  ofF  to  the  petitioner  during  his'  life   was 
that  of  Cachlavv.     The  fad  was,  that  the  old  gentlein  in    ndTng 
he  petu.oner  for   h.s    he,r,  bred   his  younger  brother  to  bufineff 
and  gave  h.m  a  fum  of  money  :  but  in   order  to    induce   the  pe    - 
tioner  to  marry,  and  refide  in  the  country,  he  fettled  this  eHa te  of 
Cathlaw  upon  h.m;  mto  the  pofTeffion  of  which  he  was  to  enter  on 
the  day  ot  his  marriage.     As  however  that  eftate  was  no  more  than 
L.  so  a-ycar    it  could  never  have  been  any  inducement  to  the  peti- 
tioner to   fettle  with  a  family    if  he  had   not  received  the  ftrongeft 
afTurances  from  his  father,  that  he  was  to  be  his  heir,  and  thafhe 
never  would  alter  the  deeds  in  his  favour;  otherwife  indeed  his  fa- 
ther could   not   have  fallen   on  a  method,  in  all  probability,  more 
effedually  to   rum  the  petitioner  his  fon,  confidering  the  rmallnefs 
or  the  rent. 

Accordingly    the  petitioner's  father  was  always    fenfible    of  his 
obligation    both  injufticeand  humanity,  to  make   him  his   heir - 
and  that  he  could   not,  confiftent  with   either,  put   his  eftate   paft 
him.     His  dilpofition  to  the  eftate  ot  Cathlaw,  declaring  it  only  to 
h^pro  tanto,  and  the  difpofition  to  his  moveables,  clearly  dilcover 
his  purpofe  at   that  time.     That   he   remained   in    the   fame  fenti- 
ments  as  far  down  as  the  year  1758,  appears  l.kewife  clear  from  a 
deed    dated    the   18th  of  June  i  753,  and  a  docket,  or  codicil    an- 
nexed thereto,  upon  the  i8ch  July    1758.     By  this   deed  Mr  Innes 
confirms  his  contrad  of  marriage  with  his  fpoufe   {in  omnibus)  Ifa- 
bel  Inghs,  &c.  and   the  deeds  above  mentioned  in   favour  of  the 
children  ofthefecond  marriage  previous  thereto;    and   alfo   an-af- 
hgnation  by    him    in   favour   of  William  Innes   his  fecond   fbn  of 
r  ?°°  ^:^;''"^  '^^"dj  and  which  affignation  declares  the  fame   to 
be  in  full  fatisfaa.on,  with  what  he  had  formerly  received  from  hi. 
laid  father,  of  all  patrimony  due   to  him  in  and  through    his  mo- 
ther s  contrad  of  marriage,  or  otherwiie.     Then  is  added  the  fol- 
lowing remarkable  claufe:  "  And  in  regard   I  paid   no  tocher  and 
.,  portion  to  Gnfel  Innes,  my  eldeft  daughter,  now  deceafed,    and 
^^   loreftmg   the    fame;    therefore  I    hereby    ordain  and    appoint 
^^  L.  2000  Scots  money  to  be  made  forthcoming,   by  my  eld d}  fon 
and  heir,  Alexander  Innes  of  Catblaiv,  and    his  heirs,  to  her  three 
^^  children,    my   grandchildren,    Alexander,    Davida,    and    David 
«  Littlejohns,  to  be   applied  and    paid  by  him  and   them    towards 
the  faid  three  childrens  education  and  fuftenauce,  and  bind  in 'r 

'^  "  thenx 
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**  them  to  trades  or  employments,  for  gaining  their  livelihood  in 
*'  the  world,  as  ihall  be  judged  rational  and  conducive  for  that 
"  purpofe:  and  in  ca(e  of  his  deceafe,  by  his  heirs,  &c. ;  and 
"  declare  tl»e  fame  to  be  my  laft  will  and  tcftament;  injoining  my 
"  faiJ  eUeji  fon  miJ  bcir,  Alexander  Innes  of  Cathlaiu,  to  the  obfcr- 
"  %'ance  anJ  futjilment  thereof,  as  far  as  concerns  him,  and  as  he  tends 
"  the  happinejs  of  his  family,  ivhich  I  heartily  ivijh,  committing  him 
"  and  ah  hu  pojlerity  to  poiver  of  grace,"  djT.  By  the  docket  or  co- 
dicil, whicli  IS  alio  holograph  of  Mr  Innes,  he  thereby  appoints  a 
dedudlion  to  be  ni^de  by  his  alfo  forenamed  fon  Alexander  Innes  of 
Cathlaiv,  out  of  the  forcmentioned  tocher  of  L.  2000  Scots,  of  all 
money,  or  fums  of  money,  which  he  had  then  paid  out,  or  might 
thereafcer  pay  out,  for  his  faid  three  grandchildrens  behoof. 

Tlius  by  this  deed   he   deliberately  acknowledged   the  petitioner 

as  his  heir ;  and  m  that  Hght  burdens  him  with    a    provilion    to  a 

younger  chdd,  and  three  grandchildren,  which  he  otherwife  could 

not  do.      But  what  is  of  Itill  more  confequence,   at   a    much  later 

period,  and  as  late  as  the  year  1763,  but  a  very  few  months  before 

the  date  of    the  deed    under  challenge,  it  as  certainly  appears,  that 

he  remained  in  the  fame  mind,  and  ftill  continued  to  confider  the 

petitioner  as    his  heir.     Thus    Agnes    Bell,    after   mentioning    her 

mother's  defire  to  have  a  tack  from  Mr  Innes  of  the  houfe  Ihe  pof- 

fefl'ed,  depones,  Purf.  proof,  p.  11.    E,  "  That  for  this  purpoie  Ihe 

"   heard  her  mother  have  a  converfation  with  Mr  Alexander  Innes, 

"  as  ihe  thinks   in  the  1762;  and    the  deponent   has   alfo    fpokcn 

"  to  Mr  Innes  to  the  fame  eff'ecff,  dcfiring  that  he  would  annul  Mrs 

"  Cowan's  tack,  and  give  the   dcjionent's    mother   a   tack   for   the 

"  fpacc  of  nine,  twelve,  or  nineteen    years  ;     and    as   a  rcafon  for 

"  urging  this,  the  deponent's  mother  faid,    He  was   a   very    good 

"   laiuUord,  but  they  did  not  knoiu  if  Mr  Jnnes's  fuccc[for  might  be  as 

'■'•  g'jod  a  one :    That   Mr   Innes  re fufcd  giving   any  tack,  and  faid, 

"    ihey  had  no  occafion  to  fear,   for  his  fon  icas  ai'cry  good  lad,  and 

"   he  had  a  numerous  Jmall  family.      DcponcF,  That  fmce   the  1762, 

"  the  deponent  has  more  than  once  taken  occafion  to  fj^cak  to  Mr 

"  Alexander  Innes  to  purchafe  a   ihop  which  was  podeilcd  by  Mr 

"  Charles  Innes  as  a  tenant,  tor  the  behoof  of  Mr   Charles  ;  and 

"   the  arguments  the  deponent  ufed  were.  That  as  he,  Mr /Mcxan- 

"  dcr  Innes,  was  a  monicd  man,  it  was  a  jiity  to  allow  Mr  diaries 

"  to  pay  fo  high  a  rent  for   that  fliop  as  a  tenant:  That  Mr  Innes 

"  fccmcd  angry  at  this,  and  faid,  He  would  buy  him  no  fuch  Uiop  ;yor 

"   that 
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*'  that  he  had gi'ven  him  a  Jlock,  and  fet  him  up  in  trade;  and  that 
"  he,  Mr  Akxatider  hnes,  had  a  great  many  to  pro'uidefor,  and  his  fon 
"  had  a  numerous  family  T  It  is  to  be  ob(erved,  that  thefe  exprelTions 
can  only  refer  to  the  petitioner,  as  he  is  the  only  fon  of  Mr  Innes 
who  is  married,  and  has  a  family.  And  Mr  Innes's  real  fenfe  of 
his  obligation  in  juftice  not  to  difinherit  the  petitioner,  appears 
flrongly  from  the  depofition  of  Margaret  Gray,  a  maid-fervant  in 
thehoufe  from  Whitfunday  1762  to  Whitfunday  1763,  p.  31.E,  Purf. 
proof.  She  depones,  "  That  one  day  when  fhe  was  in  the  forefaid 
"  fervice,  coming  out  of  the  kitchen,  Mr  Innes  and  his  wife  being 
"  then  in  the  fore-room,  and  the  door  open,  fhe  heard  Mr  Innes 
"  faying  to  his  wife,  I  ivill  not  ivrong  the  children  of  my  frf  mar- 
"  riage,  for  I  got  nothing  ivith  you  ;  and  he  feemed  to  fay  this  ivith 
"  an  angry  tone  :  And  the  deponent  remembers  this  particularly ; 
"  for  Mr  Innes  had  before  been  wafliing  his  hands,  and  was  at 
•'  that  time  wiping  himfelf  with  a  towel."  Here  your  Lordfhips 
have  evidence  of  the  importunities  ufed  with  the  hufband  to  difin- 
herit his  fon,  and  his  refolution  at  that  time  not  to  liflen  to  them. 
It  cannot  be  doubted,  but  many  more  of  the  fame  kind  have  paff- 
ed,  although  it  would  be  difEcult  to  difcover  them,  as  felicitations 
of  this  kind  are  generally  at  feafons  when  witneffes  are  not  admit- 
ted ;  and  women  who  impetrate  deeds  of  this  kind,  well  know  that 
they  are  then  mofl  efFedlual. 

The  intention  of  the  father  at  this  time,  is  further  clear  by  a 
fcroll  of  a  deed,  holograph  of  Mr  Innes,  wrote  pofterior  to  the  7th 
of  June  1763,  which  (hows,  that  he,  at  that  time,  entertained  no 
notion  of  making  any  further  provifions  to  the  children  of  the  fe- 
cond  marriage  than  he  had  already  executed  in  their  favour.  This 
fcroll  is  conceived  in  the  following  terms.  "  I  Alexander  Innes  of 
"  Cathlaw,  for  certain  good  and  necefl'ary  confiderations,  do  here- 
"  by  appoint  and  ordain,  that  all  my  fons,  brothers  of  this  my 
"  prefent  marriage  with  Ifabel  Inglis  my  wife,  be  immediately, 
"  after  my  death,  equally  interefted  and  concerned  in  all  and  evc- 
"  ry  one  of  my  houfes  belonging  to  me  within  the  city  of  Edin- 
"  burgh,  purchafed  and  acquired  by  me  ivithin  the  time  of  my  prefent 
"  marriage  ivith  Ifabel  Inglis  myfpoufe;  and  that  they  intromit  with 
"  the  rents  thereof  annually  and  termly  as  they  lliall  fall  due,  for 
"  their  fubfiftence  and  maintenance,  all  the  days  of  their  lives  ; 
"  and  do  hereby  confirm  to  the  faid  Ifabel  Inglis  her  jointure  con- 
"  tained  in  the  contracSt  of  marriage  with  her,  and  to   be  paid  her 

"  accordingly  ; 


(       20       ) 

"  accordingly  J  and  that  all  my  faid  fon';  do  equally  contribute  to 
"  tlie  nectflary  expence  for  keeping  the  faid  houfes  habitable,  from 
"  time  to  time,  namely,  Charles,  Gcortre,  David,  Archibald,  (>il- 
"  bert,  and  James,  la  witnefs  whereof,  I  have  written  and  fub- 
"  fcribcd  thefe  prcfcnts  at  Edinburgh,  the" 

This  Icroli  indeed  bears  no  date  ;  but  that  it  was  wrote  poflerior 
to  the  7th  June  1763,  though  how  long  it  is  impoflible  to  lay,  is 
perfciflly  clear  from  this  circumAance,  that  it  is  wrote  upon  the 
back  of  a  burial-letter  bearing  that  date. 

From  the  whole,  it  appears,  that  as  late  as  a  few  months  before  the 
date  of  this  deed,  the  firm  purpofe  of  the  petitioner's  father  was  not 
to  wrong  him  even  fo  far  as  to  make  additions  to  the  provifions  of  his 
fecond  wife  and  children,  and  that  he  had  ileclared  this  purpofe  when 
folicited  by  h's  wife  to  the  contrary.  A  deed,  therefore,  immediately 
thereafter,  difinheriting  his  fon,  diredly  contrary  to  his  declared  inten- 
tion, mull  beget  fiifpicion,  when  your  Lordlhips  are  likewife  acquaint- 
ed, that  Mr  Innes  was  at  this  time  eighty-four  yc.irs  of  age;  a  time 
of  life  when  few  men  retain  the  fame  firmnefs,  and  ule  ot  their  fa- 
culties, as  formerly,  and  that  the  deed  in  quellion  was  executed  in  a 
moft  clandertine  manner.  Many  circumflajiccs  will  be  mentioned  in 
the  fcquel,  with  regard  to  the  undue  manner  in  which  the  deed  was 
obtained  ;  but  on  this  argument  it  will  be  fudicient  to  ohfervc,  as  a 
faft  that  mufl;  be  admitted  by  the  defenders,  that  the  only  perfons  in 
the  knowledge  of  this  deed  when  executed,  were  Ifabcl  Inglis  the 
defender,  and  Charles  Livingfton  her  nephew,  whofe  conduit  in  this 
matter  lliall  afterwards  be  taken  notice  of;  that  by  them  it  was  kept 
a  profound  fccret  from  all  Mr  Innes's  friends  ;  nor  does  it  even  appear, 
that  he  ever  gave  the  fmallell  hint  himfelf  to  any  perfon  of  his  being 
in  the  knowledge  of  his  having  executed  luch  a  deed.  Porting  thele 
circumftanccs  together,  of  the  clandertinc  manner  in  which  the  deed 
is  executed,  Mr  Innes's  extreme  old  age,  and  his  deliberate  purpofe  to 
the  contrary  when  his  judgement  was  entire,  it  is  fubmitted  to  your 
Lordlhips,  that  a  flrong  prefumption  tnull  lie  again  ft  thele  defenders, 
independent  of  all  proof  of  imbecility  and  impolition,  that  they  have 
taken  the  advantage  of  Mr  Innes's  frailty  in  the  latter  part  of  life,  to 
prevail  on  him  to  difinhcrit  his  (on,  and  to  give  his  fortune  to  them. 
From  his  lo  long  refilling  their  lolicitations  while  his  faculties  were 
found  and  entire,  it  is  moll  probable  he  never  otherwifc  would  have 
been  prevailed  on  to  do  it. 

And  this  leads  the  petitioner,  zJa,  to  flate  to  your  Lordfliips  the 

pofuive 


pofitive  proof  he  has  brought  of  the  failure  of  Mr  Innes's  faculties, 
and  his  imbecility,  which  mud  be  ftrongly  confirmed  and  fupport- 
ed  by  thefe  prcfumntions  arifing  from  the  deed  itfelf ;  and  which 
i' deed,  from  the  whole  circumftances  of  the  cafe,  your  Lordihips 
can  have  lictle  difEculty  in  believing. 

In  taking  this  proof,  the  petitioner  did  not  reft  fatisfied  with  the 
general  opinion  of  people  who  faw  Mr  Innes  ;  he  thought  it  would 
be  more  conrlufive  and  fatisfying  evidence  to  your  Lordlhips,  to 
bring  home  this  proof  to  a  feries  of  particular  inftances  both  before 
and  after  the  granting  of  this  deed  in  the  moft  common  and  ordi- 
nary affairs  of  life,  where  Mr  Innes  had  difcovered  a  total  failure 
both  of  judgement  and  of  memory.  The  opinion  of  witnelTes 
may  be  falfe  or  ill  grounded  ;  but  as  fafls  cannot  lie,  the  petition- 
er (hall  only  defire  your  Lordlbips  to  form  a  judgement  from  the 
fadls  he  has  proved,  whether  they  were  at  all  confiftent  with  Mr  In- 
nes's pofTeffing  his  faculties  in  any  degree  entire. 

It  will  be  obferved,  that  Mr  Innes  had  at  this  time  given  over  all 
bufinefs  ;  and  except  the  drawing  and  difcharging  the  rents  of  his 
houfes,  fcarcely  meddled  with  any  other  affairs.  It  cannot  there- 
fore be  expedled,  that  the  petitioner  fliould  prove  his  incapacity  of 
managing  affairs  of  confequence  and  difEculty,  becaufe  in  fadl  he 
had  none  fuch  to  manage;  but  he  apprehends,  that  it  will  be  equal- 
ly fatisfying,  if  in  thofe  matters  in  which  he  was  employed,  it  is- 
found  he  difcovered  this  failure  of  his  mental  faculties  :  nay,  he 
apprehends  a  ftronger  argument  may  be  drawn  from  thefe,  than 
from  matters  of  higher  confequence  ;  tor,  if  in  the  fimple  and  dai- 
ly occurrences  of  lite,  he  difcovered  want  of  capacity,  your  Lord- 
fliips  will  not  eafily  believe,  that  he  could  manage  matters  of  more 
difEculty,  which  confequently  required  more  capacity. 

And  the  order  in  which  the  petitioner  fliall  flate  his  proof,  fliall 
be,  in  the jfr/?  place,  to  mention  feveral  inftances  before  and  after 
the  date  of  the  deed,  wherein  Mr  Innes  difcovered  this  failure  of  his 
memory  and  judgement :  and  although  fome  of  thefe  may  not  ap- 
pear to  your  Lordlhips  at  firft  fight  of  fuch  moment,  and  did  they- 
ftand  fingle  it  might  be  doubtful  whether  they  were  to  be  entire- 
ly attributed  to  want  of  judgement  and  memory  ;  yet  the  petitioner 
has  flated  them  here,  becaufe  he  apprehends  they  are  explained  by 
the  ftronger  inftances  which  he  has  proved,  which  take  av/ay  any 
dubiety  as  to  what  cauf'e  they  are  to  be  attributed,  and  leave  no  room. 
to.  q^ueftion,  that  they  muft  have  proceeded  from  the  fame  caufe  with 
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ine  others,  a  failure  of  Wo.  mental  faculties.  And  tins  xvill  ftill 
be  made  clearer  by  what  the  petitioner  lhall,y<rro«J/)',  ftate  from  the 
proof.  That  to  fuch  a  ftate  of  imbecility  was  Mr  Innes  reducec, 
that  he  was  at  different  times  unable  to  diftmguilh  his  children 
from  one  another  ;  and  that  thefe  defenders,  his  wife  and  children 
made  no  fcruple  of  acknowledging  their  opinion  of  his  dotage  and 

incapacity.  .       ^    -,      •  n  i    . 

And   upon  the  firll  of  thefe    heads,    the   firll   circumaance  that 
fl.all  be  mentioned  to  vonr  I.ordlhips,    is    contained  in  the  depoli- 
tion  of   Tanet  Murray,' li^oufe  to  Henry  Cathrae,    from  whom    I\  r 
Inncs  was  in  ufc  to  purchafe  his  candles,  which  he  pn.d  generally 
at  the  end  of  the  year.     Atter  mentioning,  that  in  November  17&3, 
"he  had  called  at  her  hufband's  Ihop,   and  defired  her  to  to.low  him 
home,   Purf.  proof,  p.  23.  D,  llie  depones,  "  That  accoidinglv  ihe 
"  went  to  his  houfe,    and  he  was  fitting  at  a  bunker  m    his     ore- 
*'  room,  with  fome  money  before  him:  That  Hie  thinks  he  had  jujt 
"  n   'Tuinea  in  fiher,  befides  fome  notes  in  his  hand :  That  he  al- 
"   ledged  he  irnuteJ  afnllmg  of  his  money,  and  icas  counting  it  over 
"  and  over :  That  Mrs  Innes  -went  for-ward  to  hwi,    and  er.deavoured- 
^'  to  convince  him,    that  he  had  his  count,  being   tiventy-one  JhiUings; 
•'  and  for  this  purpofe,  Jlie  laid  three  Jive-fnUings  and  one  J'phi'- 
"  Unir)  together  in  Jeparate  parcels:    and    his    fon   Geo.ge   hkewife 
"  endeavoured  to  convince  him,  that  he  had  his  whole  count:    but 
"  Hill  be  perMed  m  averring,  that  he  iranted  a  jhillmg ;  and  he  vvas 
-  not  fatisfied  of  the  contrary  when  the  deponent  left  the  houfe 
The  defenders  wanted  to  explain  this  away,  by  faying    Jhat  luch 
miftakes  in  counting  were  nothing   uncommon.     But  this  will  not 
do  the  bufincfs:  for  your  LordlLips  have  the  lent.ments  ot  this  de- 
fender, Ifibel  Inglis,   who  was  prcfent  at  the  time,  and   from   fee- 
ing the  manner  in  which  it  was  done,  could  know   whether  it  was 
a  common  mia.;kc;  yet  fhc  imputes   it    to  a   very  d.flcrcnt  caule, 
and  wa-^  of  opinion  it  proceeded   from  a  failure  of  Mr  Innes  s  fa- 
culties as  appears  from  the  after  part  of  this  witnefs  s  dopofition: 
n    --  H  depones  "That  when  the  money  was  laid  upon  the  table, 
"'aTaforefhid.    the  always  heard  Mr  Innes  iufiU,  that  he  wanted  a 
"   (hillinj  to  uiake  up  the  count  of  his  guinea  ;  and  on  this  occafion  Mrs 
•'   Innes'  fccmed  very  much  concerned,  that  her  husband  could  not  com- 
"  prehend  a  thm^  that   ivas  obvious   to  every   body,    and  -wrung  her 
"  hands,  faying,  ^She  -u-as  forry  to  fee  her  husband  in  that  •u.iy.      But 
this  is  not  all:  for  this  witnefs  further  depones,  p.  23-1,      ^'^^f  »^- 


"  ter  getting  payment  of  the  account,  as  aforefaid,  the  deponent 
"  was  fcarce  got  home,  till  {he  was  followed  by  Mr  Innes,  who 
"  told  her,  he  was  forry  to  trouble  her,  but  that  he  imagined  he 
"  had  given  her  half  a  guinea  more  than  ijuas  due,  in  the  payment  of  her 
"  account :  To  which  flie  anfwered.  We  fliall  foon  befatisfied  of  that, 
"  for  I  have  laid  the  money  by  itfelf ;  fo  took  Mr  Innes  into  a  room, 
"  and  drawing  oat  a  fhuttle  in  a  dcflc  where  the  money  was  laid, 
"  again  counted  over  the  money  in  his  prefence  ;  upon  which  he 
"  feemed  fatisfied,  and  went  away." 

The  next  circumftance  is  that  contained  in  the  depofition  of  Willi- 
am Rofs  painter  in  Edinburgh,  Purf.  proof,  p.  8.  H,  "  Depones,  That 
"  he  wr.s  in  ui'e  to  be  employed  by  the  deceafed  Mr  Alexander  In- 
"  nes,  to  do  any  of  his  work  as  a  painter,  for  about  twelve  or  four- 
"  teen  years  preceding  his  death:  That   Mr  Innes  ufed  to  be  very 
"  exadl  in  his    payments,    immediately  after  the  work  was   over: 
*'  That  in   the  year    1 763    the  deponent  having    executed   fome 
"  painting-bufinefs    for  Mr  Innes,    and  for  which  he  had  gotten 
"  orders   from    Mr  Innes    to   do,    in   prefence  of  Mrs  Innes,  the 
"  deponent,    after  performing   the  work,    thought    that    Mr   In- 
"  nes    was   not  fo   pundlual   as   ufual:    That   upon    this,    as    the 
*'  deponent   thinks,    in   the  month  of  November  1763,  he   went 
"  to  the  houfe  of  Mr  Innes  with  his  account,  which  he  prefented 
"  to  Mr  Innes,    in  prefence  of  Mrs  Innes   and  their  fon   Charles: 
*'  That  Mr  Innes  denied  he  oived  him  any  account ;  and  /aid,  he  kneiv 
"  nothing  either  about  him  or  his  account :    That  upon  this  the  depo- 
"  nent  began  to  argue  with  Mr  Innes ;    but  Mrs  Innes,    as  the  dc- 
*'  ponent  apprehended,  imagining  that  the  old  gentleman   was  fo 
"  frail  that  he  Jhould  not  be  argued  ivith,  faid  to  the  deponent.  Give 
"  yourfelf  no  trouble,  I  know  the  account  is  juft,  and  it   fliall  be 
*'   paid ;  and  Mr  Charles  repeated  the  fame  thing  to  him  ;  and  the 
"  deponent  left  the  account  either  with  Mrs  Innes  or  Mr  Charles." 
But  what  is   contained  in   the   after  part   of  his  depofition    is  ftill 
ftronger,  p.  9.  B,    "  That  in  about  a  month  thereafter,  the  deponent 
"  went,  being  fent  for,  and  got  payment  of  his  account:  That  Mr 
"  Alexander  Innes  paid  the  deponent  the  money  in  prefence  of  Mr 
"  Charles,  in  a  back-room,  where  Mr  Alexander  Innes's  clofet  was: 
"  That  before  giving  the  deponent  the   money,    which  confilled  in 
"  bank-notes,  Mr  Alexander  Innes  counted  them  very  frequently  0- 
*'  'uer,  and  read  them  alfo  over,  and  feemed  particularly  /urprifed  at 
"  the  optional  claife  in  the  notes ;  which  Mr  Charles  Innes  explained 
*'  to  him,  telling  him,  that  at  the  end  of  lis  months,  the  Cxpence 
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"  more  in  the  twcnty-fhillings  notes  was  clue,  afcer  being  marked 
"  by  the  tellers  in  the  bank:     upon   which   Mr    Alexander    Innes 
"  rJemecl  fatisfied,  and  paid  the  deponent  the  account,    which  the 
"  deponent  then  difcharged:  That  the  account,    to  the  bed  of  the 
"  deponent's  remembrance,  amounted  to  aboutL.6,  12s.:  That  old 
"   Mr  Innes  argued  to  have   down  the  12  s.    and   as   the   deponent 
"  law  him  to  be  very  fore  failed,  and  befides,  as  he  had  been  a  good 
"  cullomer,  did  not   chufe  to   have  any  words  with  Iiim,    and  ac- 
"  cordingly  remitted  the  (aiil  12  s."     It  is  impoilible  to  account  for 
it,  that  a  man  who  had  been  long  in  bufinels,  and  liad  enjoyed   an 
office  about  the  bank,    lliould  be  ignormit  that  there  was  optional 
claufcs  in  bank-notes.      This  circuniftan(  e  mufl  convey  the  fullell 
conviction,    that   at  this  time  Mr  Innes'-    memory  in  matters  with 
which  he  was  the  beft;  acquainted,  and  the  mofl  converlant  in  for- 
merly, had  entirely  failed  him.     And  here  the  common  rcfource  of 
the  defenders  will  net  apply,  That  tliis  miflake  might  be  owing  to 
a  weaknefs  of  fight.    Another  inlhince  your  LorcHhips  have  in  the  de- 
poGtion  of  William  Young  fmirh  in  Bell's  wynd,  p.  28.  H.   Further, 
■your  Lordfliips  have  many  inflances  in  this  proof,  of  his  going  and 
demanding  again  the  rents  from  his  tenants,  immediately  or  iboa 
after   they  had    paid   him.       Thus    Elifabeth    Mercer,    Purf.  proof, 
p.  21.  B,  depones,  "  That  flie  and  her  filler  polVelTed  a  houfe  which 
"  belonged  to  the  decealed  Mr  Alexander   Innes:    That  they  were 
"   tenants  in  this  houTe  for  five  years,  and  only  left  it  at  Wliitfun- 
"  day  laft:  That  Mr  Innes  ufeil  very  duly  to  come  about  at  every 
"  half-year  for  the  payment  of  his  rent,  and  asthedeponcr.t  thinks, 
"   among  the  laft  half-year's  rents   that  he  uplifted,  Mr   Innes,  a- 
"  bout  a  fortnight,  as  the  deponent  thinks,  after  the  rent  '■was  paid, 
"   nga:7i  called  at  their  hoiife  for  the  rent ;     but  upon  his  being  told, 
"   that  the  rent  was  paid,  he  recoUetUd  their  Jaces,  and  l"o  went  off, 
"  and  told  the  deponent  and  her  filler,  that  he  liad  all  the  payments 
"  of  his  tenants  marked    in  his  books  at  home;  and  the  deponent 
"  imputed  this  fecond  demand  of  rent  after  it  was  paid,  to  his  eld 
"  a^e,  and  the  failure  of  his  ineimry  f       In    like  manner,  Alexander 
Simfon,  Purf.  proof,    p.  2  1,1';    and  William  Simfon,   teller  in    ihe 
Royal  bank,  who  depones  to  a  circumftance  (Irongly  indicative  of 
the  faihnc  of  Mr  Innes 's  faculties,  Purf.  jiroof,  p.  2A.  G,  "  That  he 
*•  and  liis  br(;ihcr  Alexander  Simfon,  the  preceding  witnefs,  pollel- 
"  fed  a  houfe  in  the  Old  Alfcmhly  clofc,    belonging  to    the    dccca- 
"  fed  Mr  Innes  late  ofCathlaw:     That   the  deponent  icmcmbers, 
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"  that  one  day,  and  from  the  receipt  in  procefs,  now  produced  to 
"  him,  thinks  it  was  upon  the  ifl  day  ot  November  1763,  the  now 
"  deceaied  Mr  Innes  came  to  the  deponent  for  the  half-year's  rent 
"  that  was  only  payable  at  the  Candlemas  thereafter,  though  due 
"  at  the  Martinmas:  That  the  deponent  faid,  he  had  no  objedlion 
"  at  paying  the  rent;  upon  which  Mr  Innes  began  to  write  a  re- 
"  ceipt  upon  the  end  of  the  bank-table;  but  he  flopped  about  the 
"  middle  of  it,  and  pointing  out  to  certain  words  that  he  had  wrote, 
"  ajked  -what  they  %v£re?  and  the  deponent  having  told  him,  he  then 
"  defired  the  deponent  to  begin  and  read  it  over  from  the  beginning; 
"  and  which  the  deponent  accordingly  did,  as  bethinks,  fix  or  eight 
"   times  before  Mr  Innes  would  proceed  to  finifh  out  the  receipt."' 

Thefe  inftances  all  happened  prior  ;  but  very  foon  after  the  date 
of  this  deed  there  appear  in  proof  like  inftances  of  the  failure 
of  Mr  Innes's  faculties.  Thus  Agnes  Bell  mentions,  that,  in  A- 
pril  1764,  Mr  Innes  came  and  demanded  the  half-year's  rent 
from  her  mother  that  was  only  due  at  Whitfunday  ;  and  that  flie 
had  much  communing,  Mr  Innes  having  demanded  firfl  40  s.  and 
then  20  s.  And  depones,  Purf.  Pr.  p.  10.  H.  "  And  the  deponent 
"  imputed  the  demand  made  by  Mr  Innes  at  this  time,  to  be  oc- 
"  cafioned  through  his  old  age,  atid  failure  in  his  memory  ;  for  the 
*'  deponent  is  perfuaded,  that  if  the  good  old  man  had  been  as  he 
"  was  in  former  years,  he  would  not  have  been  making  fuch  a  de- 
"  mand  from  fo  good  a  tenant."  The  fame  witnefs  fome  time 
after  mentioning  that  Mrs  Cowan  had  left  her  houfe  in  Miln's 
fquare,  and  paid  Mr  Innes  her  rent,  he  fome  time  thereafter  came 
back  to  the  houfe  aflving  for  Mrs  Cowan,  and  was  in  a  paffion  to 
hear  flie  was  gone  away  without  paying  her  rent.  Further  depones, 
p.  12.  E,  "  And  the  deponent  has  fometimes  met  with  Mr  Innes 
"  upon  the  flreet,  and  has  told  him  over  and  over  who  fhe  was  be- 
"  fore  he  knew  her."  The  fame  circumftance  of  his  calling  for 
rents  at  anunufual  time,  and  forgetting  thofe  with  whom  he  was 
moft  intimate,  appears  from  the  depofition  of  Anne  Hall,  fpoufe  to 
Robert  Hutton,  who  had  been  eleven  years  his  tenant :  After  men- 
tioning that  he  had  called  for  her  rent  fome  time  before  it  was  due, 
and  infilled  much  upon  having  it,  depones,  Purf.  Proof,  p.  13.  D, 
"  That  about  a  year  prior  to  Mr  Innes's  calling  at  her  houfe  as 
"  above  deponed  to,  he,  Mr  Innes,  came  and  called  at  the  depo- 
"  nent's  houfe ;  and  her  fervant  having  taken  him  into  a  room,  the 
"  deponent  went  to  him  ;    upon  which  Mr  Innes  afked  the  depo- 
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"  nent,  If  llie  was  ready  for  him  ?  and  the  deponent  perceiving 
*'  that  he  was  in  a  milhike,  and  that  by  this  exprcHion  he  was 
"  craving  rent,  told  him,  Ihe  imagined  he  was  in  a  miltake  j  up- 
"  on  ivbich  he  looked  about  the  room  in  a  Jlrange  ivay,  and  then  fnd, 
"  Are  not  you  Mrs  Smith?  but  the  deponent  having  told  him,  that 
"  ilie  dwelt  in  ilie  otlier  little  court  below,  he  upon  this  went  off. 
"  Depones,  That  Mr  Innes  at  this  time,  when  he  found  himfclf 
'•  in  a  miftake,  aiked,  Who  lived  beloiv  ?  and  Ihe  having  told  him 
"  that  it  was  Mr  Simfon  his  tenant,  he  laid  no  more,  but  went  a- 
"  way  ;  and  on  former  occafion?,  when  he  had  called  at  the  depo- 
"  nent's  houfe,  he  alio  would  have  aflccd  her,  Who  lived  below  .'" 
Her  hulLnnd  Robert  Hiitton  confirms  her  depcfuion,  and  adds,  p.  i^. 
"  E,  That  for  about  two  years  preceding  Mr  Innes's  death,  the  depo- 
"  nent  did  not  chui'e  to  pay  Mrlnncs  any  money  by  himfclf,  for  he 
"  appeared  to  the  deponent  impaired  in  his  faculties  ;  and  the  dcpo- 
"  nent  upon  that  account  inclined  to  pay  his  rent  to  Mr  Innes  in 
"  prefence  of  his  wife  and  family.  And  depor-es,  That  feveral 
"  times,  about  two  years  preceding  Mr  Innes's  death,  down  to  the 
"  time  above  mentioned,  when  he  called  upon  the  deponent  for 
"  his  rent,  the  deponent  has  had  occafion  to  fee  and  to  hear 
"  Mr  Innes  calling  at  the  deponent's  houfe,  when  he  would  aik, 
*'  Who  iii'ed  beloiv  ?  and  where  Mr  Smith  liird  F"  In  like  manner 
Margaret  Doret,  fervant  to  Mr  Alexander  Smifon,  mentions  Mr 
Innes's  frequently  calling  at  her  mailer's  houfe,  though  fhc  can- 
not cxaClly  condclccnd  upon  the  time.  And  depones,  Fiirf.  IVoof, 
p.  20.  I,  "  But  that  Ihe  remembers,  that  ujion  tiie  occafion  of  his 
"  calling  at  the  houlb  as  aforefaid,  he  alked  the  deponent,  JVho 
•'  lii'eJ  there F  and  he  alio  afked  at  lier,  li'ho  lived  above?  and, 
"  IVho  lived  beloiv  F  and  that  fhe  thinks  he  did  this  above  two  tlif- 
"  ferent  times  ;  but  when  thefe  times  were,  llie  cannot  recollect." 

William  Innes,  Purl.  IVoof,  p.  15.  depones  to  feveral  very  ftrong 
inftances  of  want  of  memory  and  furprifing  imbtciliry  in  Mr  Innes. 
This  witncfs,  a  barber  in  Kdinburgh,  liad  been  well  acquainted 
with  Mr  Inncs,  and  had  |H)ll"cllcd  a  houfe  of  his  for  upwards  of 
thirty  years.  Me  fays,  That  Mr  Innes  called  once  a-wcek  to  get 
himlcif  Ihavcd  j  and  one  day  in  particular,  about  a  year  and  a  lialf 
before  his  death,  dejioncs,  I'uii"  I'loof,  p.  15.  D,  "  He  came  to  the 
"  deponent's  Ihoji  ;  and  after  being  Ihaved,  and  while  his  wig  wis 
"  a-drcfiing,  he  walked  to  the  door  of  a  back  room,  which  being 
"  Ihut,  be  alked,  Who  lived  there  F    and  the  deponent   liaving  an- 
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"  fwered,  that  it  was  only  a  back  room  in  his  houfe,  Mr  Innes  wenc 
"  a  little  further  towards  the  back  wall  of  the  kitchen,  and  afked^ 
"  Who  li'ued  there  ?  and  the  deponent  having  anfwered,  that  no  bo- 
"  dy  lived  there,  it  ivas  only  a  uoall  belonging  to  the  houfe,  Mr  Innes 
"  then  came  into  the  fliop,  and  afked,  Who  lived  below  ?  That 
"  the  deponent  was  furprifed  at  this,  and  told  him,  that  it  was 
"  one  of  his  own  tenants  ;  upon  which  Mr  Innes  put  on  his  wig, 
"  and  went  ofF:  And  it  appeared  to  the  deponent  that  his  judge- 
"  went  ivas  fore  failed  by  his  putting  all  thefe  queflions."  And 
this  is  further  confirmed  by  the  depofitions  of  Katharine  Blair  hi^ 
v.ife,  Purf,  Pr.  p.  i6.  E,  and  James  Innes,  p.  18,  who  further  de- 
pones, p.  18.  I,  "  That  the  deponent  imputed  this  to  his  frailty  and 
^'  the  "aavering  of  his  memory  :  That  the  deponent  cannot  particu- 
"  larly  condeicend  how  long  this  was  before  Mr  Innes's  death ;  but 
"  the  deponent  in  general  remembers,  that  Mr  Innes  ivas  frail  iov 
"  fome  time  before  his  death,  and  came  to  the  deponent's  fhop 
"  when  the  deponent  did  not  think  it  fo  proper  that  he  fhould  be 
"  walking  himfelf ;  and  he  remembers  that  for  fome  time  a  boy 
"  attended  him."  And  afterwards,  p.  1 9.  B,  That  by  frail,  the  depo- 
"  nent  means  both  ivith  refpeSl  to  Mr  Innes's  body  and  mind,  and  ivhat 
"  is  commonly  incident  to  old  age." 

It  muft  ftrike  your  Lordfhips,  as  a  ftrong  inflance  of  the  failure 
of  memory,  and  imbecility,  that  a  perfon  fliould  again  and  again 
mitlake  his  own  houfes,  and  forget  the  names  of  his  tenants^ 
Thefe  cannot  be  accounted  common  miflakes ;  nor  did  they  ap- 
pear fo  to  the  witnelTes.  A  circumftance  is  mentioned  by  one  of 
the  above  witnefles,  William  Innes,  which  paints  out  (Irongly  that 
fillinefs  and  weak  anxiety  which  is  a  very  common  attendant  on 
the  lofs  of  facuhies.  William  Innes,  p.  15".  G,  depones,  "  That 
"  Mr  Innes  paid  always  regularly  for  his  fliaving,  three  half- 
"  pence  or  two  pence  at  a  time.  Depones,  That  after  the  circum- 
"  ftances  above  deponed  to  happened  to  Mr  Innes,  he  was  one  dciy 
•'  in  the  deponent's  fhop,  getting  himfelf  fhaved  ;  and  upon  ta- 
"  king  out  fome  halt-pennies  to  pay  for  his  fliaving,  he  let 
"  fome  of  them  drop;  upon  which  the  lad  gathered  them  up  to 
"  him,  and  returned  them.  This  happened  before  dinner ;  and 
"  after  dinner  Mr  Innes  returned,  and  afked,  If  he  had  dropped 
"  any  money  there  that  day?  and  upon  being  told,  what  he  had 
"  dropped  was  gathered  up ;  and  alio  after  again  looking  over 
*'  the  fhop  with  a  candk,  for  a  candle  had  alfo  been  lighted  at  the 
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■"  tunc  the  half-pennies  were  dropped,  Mr  Inncs  fccmed  fatUfied, 
*'  and  went  away,  for  he  w.is  a  very  exact  man."      Further  mftan- 
ccs  of  hii  want  of  apprehenfion  in  the  moll  common  matters,  and 
even   not  being  able  to  dlllinguilh  perions  he  was  well   acquainted 
with  from  one  anotiier,  appears  from  the  evidence  of  James  Sw  :i, 
journevman    to    the   above  ^Vi^iam    Inncs   baiber,  who    depones, 
Vurf.  proof,  p.  14.  II,  "  That  the  deceafed  Mr  Alexander  Innes  gcne- 
*'   rally  ufed  to  come  to  their  Ihop  to  get  himfclf  ihaved ;  and  as  he 
"  liked  the  deponent   bell  as  a  ihaver,  he  ufed    always  to  call  for 
"   him  for  that   purpofe;   but    there  was    another  young  lad  in  the 
"  Ihop,  one  JJm  Sharp,  much    about  the    deponent's  fize,  at    that 
•'  time',  who  has   told  the  deponent,  that  he  has    fometimes  decei- 
"   vcd  Mr  Alexander  Innes  when  the  deponent  happened  to  be  out 
"  of  the  fliop;  and  when  Mr  Innes  called  for  the  deponent  to  Ihave 
"  him,  that  Sharp  Lis  pretended  that  he   -u'as    the    deponent,  und  Jo 
"  P^aved  Mr  fnues  -without   his  d'lfco'uering  the  difference.     Depones, 
*'  That  there  was  another   lad  alfo   in    the   fhop,  of   the  name  ot 
"  JVatJon,  much  about   the  fize  of   the  deponent  as   to  llature,  but 
"  was  groffer  in  his  make.     Depones,  That  he  Oiaved  Mr  Innes  to 
"  tlie    time   of    his  death  ;  and    in  the   winter  preceding  that  tune, 
*'  he  went  to  the  houfe  of  Mr  Innes  for  that  purpofe;   and  that  the 
"  faid   John   Sharp   told  the   deponent,  that    when  Mr  Innes    had 
"  come  to  the  fhop,  as  above  mentioned,  to  be  ihaved,  that  Sharp 
•'  had    more   than   once    perfonated    the    deponent."       And    John 
Sharp,  p.  17.  B,  confirms  what  this  witnefs  lays;  and  that  both  he 
and  Watfon,  another   journeyman,  were  in   ufe  to   call  thcmlelves 
by  Swan's  name,  and  ihave  Mr  Innes;  and  depones,  "  When  Mr 
*'   Innes   had    called   for  James  Swan,  and  the  deponent  had  come 
♦'   forward  to  him  under  that  name,  he  would  have  clapped  the  de- 
"  ponent  on  the  Ihoulder,  faying.  Come  aicay,   "Jamie,  my  man,  and 
••  take  care,  and  /Jjave  me  lue/l;  and  at  this  time  the  deponent  was 
*'  taller  than  Jamie  6wan  ;  and  Watfon,  he  thinks,  was  alio  taller 
"   than  Swan,  and    a  good  deal  grofPer:  That  Mr   Innes  took  this 
"   liking  for  Swan  for  about  a  year  before  he  left  off  coming  to  the 
"   fliop;  and  the  deponent  cannot  fiy  at  what  time  i!i  that  year  he 
"   and  Watfon  perfonated  Swan." 

Much    the  lame  thing    is    faid  by   James   Watfon,   Turf,  proof, 

p.  17. 

Such   a    miflake    as   this   cannot   be    attrd)utcd    to     any    com- 
mon want  of  attention,  and  cviilcntly  fliows,    that   the  old   man 
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could  be  mod  grofsly  impofed  on  with    the   greaiLfl  eafe    in   mat- 
ters of  the  eafieft   comprehenfion.     Bur,  as   further  evidence    hovv 
eafily  the  old   man  miglit  have    been  impofed   on,    and    how   in- 
capable   he  was   of  tranfading  the  moft  eafy  pieces   of  bufinefs 
your  Lordlhips  have  the  depofirion   of  Mr  WilHain  Macghie,  who 
had    polTcired    one   of   his    houfes    for  many   years  previous  'to  his 
death:    After  mentioning,  that  Mr  Innes   called  for  one  half-year's 
rent,  he  depones,  Purf.  proof,  p.  7.  G,  "  That  Mrlnnes  propofed  to 
"  the  deponent  to  go   into  Jenny  Gairdner's,  and  drink  a  glafs  of 
"  white  wine,  while  the  forefaid   rent  was   paid ;  or  the  deponent 
"  rather  thinks,  upon    Mr  Innes's  propofing   to   drink   a   glafs    of 
"  white   wine,  the  deponent  mentioned    Jenny  Gairdner's:    That 
"  they  accordingly  went,  and  drunk  a  mutchkin  of  white  wine  toge- 
"  ther,  and  the  deponent  paid  him  the  half-year's  rent  in  bank-notes, 
"  and  got  Mr  Innes's  difcharge  therefor,  which  the  deponent  thinks 
'•  was  holograph  of   Mr   Innes  hmifdf,  and   was  ready  wrote  out 
"  by   Mrlnnes,  and  in   his    pocket:  That  after   the  deponent  had 
"  given  Mr  Innes  the  money,  and  got  the  difcharge,  and  after  Mr 
"  Innes  had  counted  it  over  and  over  again,  he  at  lajl  offered  it  to  the 
"  deponent,  faying.  It  ivas  none  of  his  money:  That  the  deponent  faid 
"  to   him,  Mr  Innes,  that  is  your  rent,  and  I  have  got  your  dif- 
"  charge  for  it;  lb  I  defire  you  would  put  it  up  carefully  in  your 
"  pocket-book:  That  Mr  Innes  recollecffing  himfelf,  faid.  He  belie- 
"  ved  it  was  fo,  and  then  put  it  up  in  his  pocket-book;  and  th« 
"  deponent  obferved  to  him,  That  he  was  old,  and  appeared  not  fo 
"  exadl  as  what  he  formerly  ufed  to  be  ;  and  therefore  defired,  that 
"  he  would  mark  it  in  his  pocket-book,  and  put  the  pocket-book 
"  in  his  waiflcoat-pocket:  That  Mr  Innes,  upon  this,  again  took 
"  out  his  pocket-book,  and  counted  over  the  notes,  and  put  it  into 
"  his   waiftcoat-pocket ;  and   the  deponent  obferved  to  him    That 
"  he  did  not  now  feem  fo  accurate  as  formerly,  it  would  be  proper 
"  in  him  to  appoint  fome  body  to  colled  his  rents,  kj  he  JJmdd  be 
"  impofed  upon,  and  prayed  him  for  God's  fake  to  put  up  his  money 
"  carefully ;  and    Mr  Innes   feemed  thankful  to  the  deponent  for 
"  this  advice:  That  this,  as  the  deponent  thinks,  was  in  the  fore- 
"  noon  of  the  day ;  and  the  deponent  remembers,  that  after  they 
"  left  Jenny  Gairdner's,  he  met  with  fome  of  Mr  Innes's  friends 
"  and,  as  he  thinks,  the  claimant  Mr  Innes  of  Cathlaw,  to  whoni 
"  the  deponent  faid.  That  Mr  Alexander  Innes  appeared  to  him  to 
"  he  fore  failed;  and  that  fome  other  body  (hould  colled  his  i-ents 
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"  for  that  he  icas  in  danger  of  bang  impoftd  upon."  This  evidence, 
of  itfelf,  Is  fufficient  to  Ihow  the  incapacity  ot  Mr  I""es.  as  it  is 
impolllble  to  reconcile  fuch  behaviour  to  his  poirdTing  any  degree 
of  udgement  or  memory.  The  defenders  have  endeavoured  to  take 
ofiihe  force  of  this  evidence,  by  allcdging,  that  Mr  Inness  conduQ 
on  this  occafion  was  owing  to  the  white  wine  he  drank.  But  be- 
fulcs  thatthe  quantity  was  fo  fmall,  allowing  him  to  have  drank  an 
equal  Ihare.  that  ,t  could  not  have  affeaed  any  perlon  ;  yet  it  it 
h.d  been  owing  to  this,  it  could  not  polFuly  h.ve  elcaped  the  no- 
?.ce  of  the  wunefs.  who,  your  Lordlhips  lee,  was  at  the  time 
Wrongly  impreffed  with  the  notion,  that  Mr  Innes  had  Iclt  his 
faculties,  ami  went  the  length  to  tell  his  Ion  the  lame  thing. 

The  petitioner  apprehends,  that  the  inftances  which  he  ha.h  al- 
ready ftated  to  your  Lordlhips,   from  the  prool,  previous  and  lub- 
fequen    to  this  deed,  are  none  of    them  confillent  with  the  luppo- 
Son    that   Mr  Innes    poirclTed   the  ufe  of  his  faculties,  and  that 
d  ey   mull    go  far    to   convince   your  Lordlhips  of  his  incapacity. 
But  the  petitioner  will  now  proceed,    2J0,    to  rtate   to    your  Lord- 
hips  what  he  apprehends  to  be  l\ill  rtronger  evidence ;  from  which 
w  11  appear.  Jhat  he  was  at  dilR-rent  times  unable  to  Cllmguih 
he  children  of  his  own   family  from  one   another;  and  that  the 
very  defenders  themfclves,  who  lived  in  the  houle  with  him,  were 
fenfible  of  his  incapacity,  and  have  been  heard  to  own  it  on  many 
UfTercnt  occafions.     Margaret  Keppv,  Purf.  proof,  p.  25.  K  depones. 
"That  Ihe  was  nurfing  a  child  to  Mr  Innes  of  Cathlaw.  t^e  pre- 
"  fent  cLVimant,  and  left  his   fcrvice  at  Martinmas  .  764  :  That  in 
"   die  hay-time  immediately  preceding  this  term    Dav^d  and  Jan,es 
•'     nncs    defenders,  children   of  the  deccalcd  Mr  Alexander  Innes. 
..  were  kt  their  brother's    houle  of  Cathlaw  :  That  one.l.ay    in  a 
"  converfation  which  the  deponent    had   with   them.    Davul   fa.d 
"  That  hlspappa  .cus  fo  doitcJ,  tLu  ..hen  they -acre  m  the  room  .v:th 
"  hnn    he  Jould  not  knoiu  than  till  they  -were  named,  and  qfter-.vards 
-   he'L'Ould forget  them  again:'  And  ihe  adds,  without  any  interroga- 
,Mrv  nut    n  -  6   H,  "  That  Ihc  once,  in  another  converfation  with  Da- 
'    Jul.  oblcr^-ed.  that  his  pappa  and  mam.na  wouM  be  lorry  on  part- 
..   i„.;  with   George,  who  was  going  to  London  :    to  which  David 
"   -mlwcrcd    That  no  doubt  his  mamma  would  be  forry  ;  hut  as  ju 
•'  1"   /.W'^'    /-•  ''^^^  >  '^^"^'^'  ''"''  ^''  ■u;ould  never  mijs  him  out  of 
"  the  fcmilyr     This  evidence  is  explicit  and  duea,  and  is  a  clear 
^«roof  o     Ni  Im^c's  faculties  being  totally  faded,  when  he  not  on- 
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ly  did  not  know  his  own  children  from  one  another,  but  hkevvife- 

upon  being    told    would  immediately   forget. Your  Lordfliips- 

have  likewife  feveral  inflances  in  the  proof  of  his  not  knowing  his 
own  children.  Thus  Tliomas  Waddel,  late  fervant  to  Mr  Innes, 
Purf.  proof,  p.  30.  K;  who,  after  deponing.  That  became  to  town 
from  the  houfe  of  Cathlaw,  along  with  a  fon  of  the  petitioner's, 
and  a  fon  of  the  deceafed  Mr  Innes's,  adds,  "  That  when  they 
"  came  to  Edinburgh,  to  the  houfe  of  Mr  Alexander  Innes,  a  fer- 
"  vant-maid  opened  the  door,  and  Mr  Alexander  Innes  was  then 
"  in  the  lobby  :  That  when  the  two  young  gentlemen  anfwered, 
"  Mr  Innes  allied.  Who  they  -were  ?  and  being  told,  that  it  ivas  his 
"  fon  and  his  grand/on,  by  the  fer'uant-maid,  Mr  Innes  afIced,7-F/6/V/j 
"  of  them  ivas  his  Jon  ?  and  the  fervant-maid  having  told  him, 
"  the  deponent  thinks  this  was  all  that  paffed  :  That  this  happen- 
"  ed  between  four  and  five  in  the  afternoon,  as  the  deponent  thinks  ; 
"  and  the  lobby  in  which  Mr  Innes  was,  was  the  lobby  next  to  the 
"  outer  door." 

In  like  manner,  Andrew  Ramfay,  Purf.  proof,  p.  30.  D,  depones, 
"  That  he  was  fervant  to  Mr  Andrew  Alifon  wine-merchant  in  E- 
"  dinburgh,  for  fome  years  preceding  January  1764:  That  Mr  A- 
"  lifon  is  married  to  a  grand-daughter  of  the  now  deceafed  Mr  A- 
"  lexander  Innes's ;  on  which  account  the  deponent  has  had  fre- 
"  quent  occafions  of  feeing  the  deceafed  Mr  Innes  in  his  mafler's 
"  houfe,  and  alfo  of  going  meflages  to  him  :  That  he  has  had  oc- 
"  cafion  to  fee  Mr  Innes  come  to  the  deponent's  mafter's  houfe, 
"  when  Mrs  Stenhoufe,  Mr  Innes's  daughter,  was  there;  and  up- 
"  on  Mr  Innes's  firft  entering  into  the  room,  the  deponent  has  ob- 
"  ferved,  that  Mr  Innes  did  not  diJiingui/Jj  his  daughter  from  his 
"  grand-daughter :  That  the  deponent  cannot  condefcend  upon  any 
"  particular  time  when  this  happened  ;  but  he  rather  thinks  it  was 
"  towards  tlie  latter  part  of  the  time  while  he  was  fervant  to  Mr 
"  Alifon  as  above  mentioned."  And  that  Mr  Innes  had  been  in 
this  ficuation,  and  that  the  defenders  had  the  fame  opinion  of  him 
for  a  confiderable  time  before  his  death,  appears  from  the  evidence 
"of  Mi!s  Henrietta  Inglis,  Purf.  proof,  p.  27.K  ;  wl)o  depones,  "  That 
"  flie  remembers  that  Gilbert  Innes,  one  of  the  defenders,  was  at 
"  his  brother's  at  Cathlaw  in  the  1764:  That  the  deponent  and 
"  Gilbert  one  day  came  together  from  Linlithgow  to  Cathlaw,  and 
"  in  their  vi'ay  went  into  the  houfe  of  Alexander  White,  tenant  to 
^^  the  claimant  :  That  White  being  told,  that  Gilbert  was  a  fon  of 

"  old 
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**  old  Mr  Innes's,  he  inquired  after  the  old  gentleman's  health  : 
"  That  Gilbert  anfwercd,  He  ivas  I'cry  frail;  and  that  if  White 
"  and  Gilbert  were  going  into  Mr  Innes's  room,  be  luou'J  not  dif- 
"  tinguijlj  the  one  from  the  other;  at  which  White  Icemed  furprifed: 
*•  Th.u  ihe  has  alio  heard  it  (aid  a  long  time  ago,  but  by  whom 
"  file  cannot  recoiled,  that  old  Mr  Innes  was  JoiteJ,  and  could  not 
"  d'ylingiajh  one  of  his  oivn  children  from  another;  and  that  ihe  thinks 
"  flie  heard  this  from  (owe  of  Mr  Innes's  children  of  the  fecond 
"  marriage.  Depones,  That  in  the  converfation  with  Alexander 
"  White,  White  alked,  How  long  Mr  Innes  had  been  in  that  flate  ? 
"  and  Gilbert  anfi'crcd,  That  he  turned  fo  a  long  time  ago."  And  her 
eA'idence  is  confirmed  by  Alcxanilcr  White,  Purf  proof,  p.  28.  D.  Nor 
was  this  opinion  of  the  failure  in  Mr  Innes's  faculties  confined  to 
the  children  :  the  fame  were  the  fentiments  of  Mrs  Innes  heilelf 
in  November  17^3  ;  as  appears  from  the  above-mentioned  depofi- 
tion  of  Janet  Murray,  p.  23.  H  ;  who,  after  mentioning  Mr  Innes's 
not  being  able  to  count  the  change  of  a  guinea,  adds,  "  And  on 
"  this  occafion,  Mrs  Inntsfeemed  i/err  much  concerned,  that  her  huf- 
"  band  could  not  comprehend  a  thing  that  ivas  obvious  to  every  body ; 
"  and  ivrung  her  hands,  faying,  Jhe  was  forry  to  fee  her  husband  in 
"  that  iL'ay." 

Such  being  the  fituation  of  Mr  Innes,  and  the  opinion  of  his 
family,  it  does  likcwifo  appear,  that  they  were  not  afraid  to  take 
advantage  of  that  (late  of  incapacity  which  they  weie  (b  well  con- 
vinced of,  and  to  impofe  on  him  in  the  molt  grofs  and  extraordi- 
nary manner.  Of  this  your  Lorddiip.s  have  a  (biking  infiance  in 
the  depofition  of  James  Binning;  when  a  perfon  whom  he  had 
been  acquainted  with  from  his  infancy  is  made  to  pa(s  upon  him 
for  a  Lord,  and  he  fits  with  him  a  whole  night  under  that  belief. 
He  depones,  Purf  proof,  p.  19.  F,  "  That  he  was  acquainted  with 
"  the  dcccaCed  Mr  Alexander  Inncs,  and  has  known  him  from  the 
*'  deponent's  infancy,  at  leall  fince  the  deponent  was  about  ten  yeais 
"  of  age  ;  and  the  deponent  was  in  ufe,  when  he  came  to  lidin- 
"  burgh,  to  call  at  the  houfe  of  Mr  Innes,  and  a(k  how  he  (hd:. 
"  That  in  fpcing  or  autumn  1763,  but  which  of  them  tl  e  depo- 
"  neni  cannot  jiofitively  (ay,  he  was  in  town,  and  meeting  with 
"  two  fons  of  Mr  Innes's,  whole  names  he  cannot  now  rccollcdf, 
"  and  al(b  meeting  with  Joleph  Innes,  (on  to  the  jMclcnt  Mr  Innes 
"  of  Cathlaw,  the  claimant,  alter  takmg   a  walk   with  thcfc  three 

"  young 
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"  young  gentlemen,  they  went  to  the  houfe  of  Mr  Alexander  In- 
"  nes,  it  being  near  about  tea-time  :  That  the  deponent  fat  down 
"  on  a  chair,  on  the  other  fide  of  the  fire,  oppofite  to  Mr  Innes; 
"  and  Mr  Innes  having  afked,  who  this  is  ?  at  leaft  fome  of  the 
"  company,  one  of  his  fons  faid.  This  is  my  Lord  Binning;  upon 
"  which  Mr  Innes  anfwered,  his  Lordfliip  was  very  welcome  tc 
"  him;  which  occafioned  a  laugh  :  That  the  deponent  ftaid  du- 
"  ring  the  time  of  tea,  and  Mr  Innes  did  not  feem  to  know  the 
"  deponent  all  the  time ;  and  the  deponent  alfb  ftaid  till  after  fup- 
"  per,  and  was  ail  that  time  in  Mr  Innes's  company  ;  but  during 
"  the  whole  Mr  Innes  fpoke  little  or  none,  excepting  at  tea  ;  when 
"  Mrs  Innes,  not  inclining  to  give  fo  much  tea  as  he  chufed,  he 
"  would  have  more,  alledging,  that  he  had  not  got  fo  many  diflies 
"  as  what  Mrs  Innes  alledged  he  had  got ;  and  the  deponent  thinks 
"  he  infilled,  that  he  had  got  only  one  dilTi ;  and  Mr  Innes  appear- 
"  ed  petted  and  angry  at  his  wife,  that  flie  would  not  give  him 
"  all  his  will.  And  depones,  That  Mr  Innes  appeared  at  this  time 
"  to  the  deponent  to  he  much  impaired  in  his  memory  and  judgement; 
*'  and  he  had  the  fame  appearance  to  the  deponent  for  fome  years 
"  prior  to  this  period;  for  Mr  Innes,  when  the  deponent  had  met 
"  him,  ufed  to  be  very  kind  with  the  deponent;  but  for  fome 
"  years  before  his  death,  when  the  deponent  had  met  Mr  In- 
"  nes,  he  would  not  have  known  the  deponent;  and  the  depo- 
"  nent  would  have  been  obliged  to  tell  and  to  explain  to  Mr  Innes 
"  'who  he  was.  And  depor.es,  That  fome  time  before  the  period 
"  particularly  above  mentioned,  the  deponent,  and  one  Robert 
"  Sclate,  were  coming  from  the  meadow,  they  met  with  the  de- 
*'  ceafed  Mr  Innes  upon  the  walk  :  That  the  deponent  went  up  to 
"  Mr  Innes  to  fpeak  to  him  ;  but  Mr  Innes  did  not  know  the  de- 
"  ponent  till  he  told  him  who  he  was." 

From  the  evidences  of  thefe  witnefTes,  it  appears  what  fentiments 
the  defenders  themfelves,  both  his  wife  and  children,  entertained 
of  Mr  Innes's  capacity,  and  how  little  afraid  they  were  of  his  dif- 
covering  the  groflsft  impofition. 

Upon  the  whole  of  this  proof,  the  petitioner  fubmics  to  yonr 
Lordlhips,  that  there  is  evidence  of  fuch  a  train  of  abi'urdities  in 
Mr  Innes's  conduct  in  ordinary  and  fimple  affairs,  all  clearly  pro- 
ceeding from  his  memory  and  judgement  being  totally  failed,  as 
are  not  confiftent  with  fuppofing  he  poffsifed  the  proper  ufe  of  ei- 
ther.    His  memory  mufl  have  been  totally  gone,  when  he   forgot 

1  tlia-t 


(     34     ) 

tLat  there  was  an  option. il  clau fc  in  bank-notes  ;  when  he  forgot 
again  and  again  the  names  of  his  tenant?,  and  perfons  with  whom 
he  was  in  daily  correfpondence.  And  that  his  judgement  Hkewife 
mufl  have  been  tcrally  failed,  which  is  indeed  the  c<inrfquence  of 
fuch  a  failure  of  meniory,  niufl  be  evident  from  many  of  the  a- 
bovc-mcntioned  inllai-.ccs  of  his  want  of  apprehenfion  in  the  com- 
moneft  matters  ;  fuch  as  his  not  being  able  to  count  a  guinea  in 
lilvcr;  the  diilkulty  widi  whicli  he  could  comprehend  a  leceipt  for 
rent  ;  not  fo  much  as  knowing  his  ov/n  houfcs,  and  being  obliged 
to  afk  who  lived  in  them  ;  nay,  not  even  being  able  to  diilinguiHi 
his  cliildrcn  from  one  another  ;  together  with  the  inflances  that 
have  been  r.-jentioned  ;  the  groCTell  iuipofition  being  put  u[)on  him, 
without  his  being  abl.'  to  dilcover  it,  both  by  inditierent  peifons, 
and  by  the  defemlers  his  children,  who  knew  and  acknowledged 
the  incapacity  and  dotage  of  their  father. 

Thefe  inilances  of  a  failure  of  his  faculties  begin  at  a  time  fome 
months  jirior  to  this  deed,  and  continued  down  to  hii  death.  It 
is  true  indceil,  that  the  pciitioner  has  not  brought  a  proof  of  his 
imbecility  on  the  very  hour  or  day  when  the  deed  was  executed : 
but  this,  from  the  nature  of  the  thing,  was  impoillhle;  for  it  has 
been  already  obferved,  that  this  deed  was  executed  in  a  clande- 
Iline  manner.  The  only  perfon  who  could  be  examined  on  his  fi- 
tuation  at  that  very  time,  was  Mr  Charles  Livingllon,  the  writer  of 
it,  whole  evidence  ihall  be  afterwards  taken  notice  of.  In  the  mean 
time  the  petitioner  Ihall  only  fay,  that  what  he  fhall  aver  con- 
cerning Mr  Innes's  capacity  at  the  time  the  deed  was  executed, 
cannot  be  confidered  as  cvltlence  o/ntii  exceptione  major.  Your  Lord- 
jhi|)3  mull  fee  under  what  obligation  Mr  LivingUon  was  to  aver 
boldly,  that  Mr  Innes  was  in  his  perfetfl  fenfes ;  as  otherwifc  the 
having  been  inflrumcntal  to  elicit  luch  a  deed  as  this  from  the 
man  whom  he  acknowledged  hail  no  proper  ufe  of  his  faculties, 
would  not  have  done  himfelf,  nor  his  character,  much  honour. 
Hut  the  petitioner  apprehends,  that  he  is  under  no  obligation  to 
prove  Mr  Innes's  imbecility  on  the  very  day  on  which  this  deed 
was  executed  ;  on  the  contrary,  if  the  conducl  of  Mr  Innes  in  fimple 
and  eaher  matters,  for  a  tracl  of  time  prior  and  fubfequent  to  the 
deed,  prove  that  his  memory  ami  judgement  were  greatly  decayed, 
your  Lordlhips  will  not  eafdy  fuppofe,  that  lie  had  f)  fuddcnly  re- 
covered the  uleof  them  for  this  day,  and  as  fuddcnly  loll  the  ufe 
of  them  lo  foi>n  thereafter.  If  luch  a  propofition  could  be  main- 
tained, 
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tainccl,  it  would  be  incumbent  on  the  defenders  to  prove  it  •  and 
to  prove  a  thing  fo  incredible,  the  moft  unfufpefied  evidence 
would  be  neceiTary. 

The  petitioner  Ihall  therefore  now  proceed  to  make  fome  obfer- 
vations  on  the  proof  brought  by  the  defenders  of  Mr  Innes's  capa- 
city. And  in  general  it  mufl  occur  to  your  LordOiips,  if  the  fadl 
really  had  been,  that  Mr  Innes  was  capable  at  the  time  of  execu- 
tmg  this  ched,  or  during  the  fpace  to  which  the  purfuer's  proof 
npphes,  nothing  could  have  been  more  eafy  for  the  defenders  than 
to  have  put  it  beyond  all  manner  of  doubt,  both  by  written  and 
parole  evidence.  The  purfuer  living,  during  the  whole  of  this 
time,  at  a  diflance  m  the  country,  could  not  bur  meet  with  great 
difEculties  in  proving  inftances  of  his  father's  imbecility;  and  in- 
deed the  getting  knowledge  of  any  muft  have  been  greatly  owing 
to  accident.  It  cannot  be  doubted,  but  many  more,  and  perhaps 
f^iU  ftronger,  inftances  have  occurred,  which  thefe  defenders  are 
confcious  of,  though  the  purfuer  has  not  got  notice  of  them:  but 
if  he  had  been  really  capable,  the  defenders  living  in  the  fame 
houfe  with  him,  having  a  full  opportunity  of  obferving  every  ac- 
tion of  his  life,  muft  have  been  able  to  have  pointed  out  numerous 
inftances,  during  this  fpace  of  time,  where  he  had  exerted  his  fa- 
culties ;  yet  on  examining  this  proof,  your  Lordfhips  will  find,  that 
no  fuch  thing  was  attempted. 

As  to  the  written  evidence,  it  is  moft  trifling  and  infignificant : 
it  confifts  of,  jjl,  A  fewloole  dlfcharges  for  rent ;  2do,  An  inaccu- 
rate blotted  caili-book  of  Mr  Innes's. 

As  to  the  difcharges,  they  are  far  from  being  accurate  or  diftind, 
as  will  appear  from  infpeaion  ;  but  at  any  rate,  they  can  have  no 
weight.  The  writing  fuch  a  difcharge  requires  almoft  no  judge- 
ment;  and  Mr  Innes,  who  had  been  in  the  pradice  of  doing  it'll! 
his  life,  would  in  a  great  meafure  do  it  mechanically,  without 
much,  if  any  affiftance,  from  his  judgement.  But  furthfr,  evi- 
dence has  already  been  ftated  to  your  Lordfhips,  of  the  manner  in 
which  thefe  difcharges  were  made  out  by  Mr  Innes,  in  the  depo- 
fition  of  the  above  William  Simfon,  where  your  Lordfliips  find, 
that  although  he  did  indeed  write  out  the  difcharge  with  his  own 
hand,  yet  it  was  with  great  difficulty  Mr  Simfon  could  make  him 
comprehend  the  meaning  of  it  ;  and  he  was  obliged  to  read  it  over 
fix  or  feven  times.  This  is  evidence,  that  the  writing  the  difchar- 
ges was  merely  mechanical,  which   Mr  lanes,  from  long  pradice, 

could 
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could  do.  wkhout  comprehending  it  very  thoroughly.  They  are 
theeforeno  evidence  of  Mr  Innes's  capacity  ;bucihe  manner  m 
.1     h  he  granted  them,  are  ftrong  evidence  of  the  contrary. 

For  the^lame  reafon.  as  little  weight  can  be  laul  upon  the  cafl.- 
book\vhich  conhrts  only  of  two  pages:  and  upon  exarmnmg  it, 
the  petitioner  apprehends,  it  rather  makes  againft  the  de  enders ; 
fo  ml  is  book,  belides  many  errors  and  inaccuracies,  and  its  be- 
in.  bl  need,  and  almoft  totally  iUeg.ble  in  many  places,  one  very 
frol  blunder  appears,  which  is  the  markmg  the  payments  and  re- 
f,-     nr^TJl^^^^^  -"das  it  isnotprcrended,  that  Mr 

n  s  kept  any  other  book,  it  is  clear,  that  nouvuhaandmg  the  de- 
fend rs  think  it  fo  certain  a  mark  of  h.s  capacitv  and  a-Umaners. 
^^th  could  never  d>fcover  from  it  how  his  affairs  rtood.  Mr  lu- 
,c  in  the  former  part  of  his  life,  had  carr.ed  on  a  great  trade. 
A  Z.(\  have  been  well  acquainted  with  the  writing  and  keepmg 
of^to'ks  he  had  an  ofTicc'in  the  bank  fo  that  this  grofs  blun- 
der in  Ids    book,  is    in  reality  a  proof  that    he  did  not  retain  his 

'°Xs ' if  li"  whole  of  the  written  evidence  brought  by 
the  defenders.  As  to  the  parole-evidence  it  is  to  be  obferved 
upon  he  whole  of  it,  in  general,  uuo  That  it  confilb  ot  the 
Sr.ony  either  of  perfons  fo  connccled  or  dependent  on  the  de- 
endls  that  they  muft  have  had  a  natural  bias  uwheir  favour, 
vh  cl  when  they  were  fwearing  to  a  matter  of  opinion  or  judge- 
mnt  'without  coming  to  particular  faas.  would  naturally  lead 
dicn  to  favour  the  defenders  ;  or  ot  perfons.  who  ieemg  M  In- 
ncs  overly  and  only  for  a  ihort  time,  without  any  particular  bufi- 
„efs  with  him,  had  no  occaf.on  to  obfcrve  his  incapacity. 

^do  Of  this  evidence  it  may  be  obferved,  that  the  defenders 
have  Veiled  entirely  upon  general  and  vague  opinions ;  and  have 
not  like  the  purfuer,  gone  into  particulars,  and  proved  maances 
S-r  n  Mrlnnes-s  capacity  appeared  ,  though,  as  has  been  oh- 
rcrvcd,  if  there  were   any   fuch,  they  certainly  could  have  done  it 

with  the  rrrcatcll  cafe.  .    ,      ,  ,    •  •  i 

The  f^rll  witnelfcs  adduced  by  the  defenders  are  their  f.o  maul- 
f.Tvants.  And  in  the  entry  the  petitioner  muft  obferve,  that 
the  defenders  do  very  llrongly  ddcover  the  weaknels  or  their  caule, 
vhen  they  are  obliged  to  relort  to  the  general  opm.on  of  ma.d-ier- 
Tants  to  prove  ^^r  Inncs's  capacity.  It  would  have  been  more 
nropcriohavc  called  perfons  of  charaaer,  and  of  the  fame  rank 
LitUlr  InncLS  vifiting  and   keeping  company  with  h.m  cul)-,  to 
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liave  fworn  to  the  general  opinion  of  his  capacity.  Fadls  may  fjc 
proven  by  any,  even  the  loweft  ;  but  a  general  opinion  can  only 
be  formed  by  thofe  who  are  more  particularly  intimate  with  the 
perfon.  Maid-fervants  cannot  be  prefumed  to  have  had  fuch  in- 
tercourfe  with  Mr  Innes  :  And  unlefs  they  can  mention  particular 
fads  from  which  they  formed  their  judgement  of  his  capacity, 
no  ftrefs  can  be  laid  on  their  evidence. 

But  thefe  witnelfes  have  mentioned  no  fadl  to  fupport  their  o- 
pinion,  as  will  appear  to  your  Lordfliips  upon  examining  their  e- 
vidence.  The  firft  is  Primrofe  Stewart,  Defender's  proof,  p.  i. 
This  witnefs  indeed  has  averred  in  very  ftrong  terms,  That  fhe  ne- 
ver obferved  the  leajl  fign  of  want  of  capacity  or  judgement  in  Mr 
Innes  to  the  lajl  hour  of  his  life.  It  is  not  believed  your  Lordfliips 
will  pay  the  more  regard  to  her  teftimony,  that  fl:ie  has  been  fo 
very  pofitive,  as  the  defenders  will  fcarcely  maintain,  that  there 
mull  not  have  been  pretty  obvious  figns  of  want  of  both  fome  time 
before  the  laji  hour  of  Mr  Innes's  life  ;  which,  if  this  witnefs  had 
been  as  much  about  him  as  fhe  pretends,  fhe  muft  have  obferved. 

But  further,  this  witnels  has  not  been  able  to  fupport  this  ne- 
gative evidence,  of  not  having  obferved  the  want  of  judgement,  by 
any  fingle  inflance  where  fhe  obferved  his  judgement  and  capaci- 
ty. She  has  faid,  That  Mr  Innes  was  a  careful  frugal  man  about 
the  affrtirs  of  his  family,  yet  fhe  has  mentioned  no  inflance  where 
he  diicovered  this  care  and  attention.  All  the  fafls  fhe  mentions 
are  either  fuch  as  required  no  judgement  or  capacity  ;  Mr  Innes's 
rifing  at  eight  in  the  morning,  being  difpleafed  that  his  breakfaft 
was  not  ready,  finging  pfalms  with  his  family  on  a  Sunday,  and 
fuch  like  ;  or  where-ever  flie  gives  inftances  of  aftions  of  Mr  In- 
nes, where  judgement  or  memory  were  concerned,  they  are  diredl- 
ly  contrary  to  her  teftimony,  and  prove  that  fhe  muft  have  obfer- 
ved inftances  of  want  of  judgement  and  capacity  in  him.  Thus,  flie 
depones,  Def.  pr.  p.  3.  C,  "  That  fhe  remembers  fome  time  in  the  win- 
"  ter  preceding  the  death  of  Mr  Innes  her  mafter,  and,  as  fhe  thinks, 
"  fome  fhort  time  before  his  death,  but  will  not  fay  how  long, 
*'  one  evening  after  Mr  Innes  had  been  fleeping  in  his  chair,  he 
"  got  up,  and  went  towards  the  door,  as  if  he  had  been  going  out ; 
"  and  being  afked  what  he  was  wanting  ?  he  faid,  he  wanted  to 
"  be  out,  to  go  up  flairs  to  his  own  houfe :  And  being  told  he 
"  was  in  his  own  houfe,  he  afked  them,  if  they  were  fure  of  that  ? 
"  but  immediately  recolleding  himfelf,  he  feemed  fatisfied ;  and 
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"  faiJ  that  he  was  wavering,  and  it  was  the  infirmities  of  old  age.' 
This  the  defenders  have  endeavoured  to  account  for,  from  his  a- 
waking  out  of  fleep  ;  but  it  is  certainly  more  natural  to  attribute 
it  to  that  caufe  which  Mr  Innes,  from  his  own  feelings,  cxprefl'cd 
on  the  occafion,  that  he  was  wavering,  and  that  it  was  the  infir- 
mities of  old  age.  She  further  depones,  p.  3.  F,  "  That  fhe  does 
"  not  remember  ever  to  have  Ccen  Mr  Innes  miflake  one  of  his 
"  children  for  another,  when  he  faw  them  ;  but  Ihe  has  obferved, 
"  that  when  any  of  them  had  come  in,  he  would  have  allced 
"  which  of  them  it  was."  Now,  Ihe  coul  I  not  attribute  this  to 
his  want  of  fight,  which  the  defenders  would  take  hold  on  to  ex- 
plain it  away  ;  for  ihe  has  exprefsly  deponed,  in  the  former  part  of 
her  oath,  That  fhe  never  faw  Mr  Innes  ufe  fpeclaclcs  ;  and  in  the 
latter  part,  That  flie  never  heard  him  fay  that  his  eye-fight  was 
bad  ;  and  the  deponent  thought  he  faw  very  well.  So  that  this 
witnefs  could  not  very  confiftently  alledge  that  flie  never  had  ob- 
ferved any  want  of  capacity  in  Mr  Innes.  Indeed  this  witnefs  does 
every  where  fliew  a  very  ftrong  inclination  to  fupport  her  miflrcfs's 
caule.  Thus,  to  take  away,  as  it  woukl  feem,  any  bad  effecfls 
that  the  palfey  might  have  had  upon  Mr  Innes's  judgement  and 
capacity,  flic  exprcisly  depones,  p.  i.  C,  "  That  Mr  limes  was  leized 
"  withalevere  fit  of  the  palfy,  in  which  he  was  bad  two  days  or  fo; 
"  but  he  recovered  of  this,  and  went  abroad  as  ufual."  The  fur- 
geons,  however,  who  attended  Mr  Innes  on  that  occafion,  have 
exprclsly  deponed,  that  he  was  bad  much  longer.  Thus  Mr  Ha- 
milton, Defender's  proof,  p.  6.  D,  depones,  "  That  the  deponent 
"  remembers,  that  in  November  1763  Mr  Innes  was  feized 
"  with  a  fit  of  the  palfy,  which  was  very  fcvere  at  firfl  ;  and 
"  the  deponent  was  on  this  occafion  called  to  vifit  Mr  Innes  ;  and 
"  which  the  deponent  did  at  times,  as  he  thinks,  for  about  the 
"  (pace  of  three  weeks,  till  Mr  Innes  recovered,"  As  this  was  a 
fa<5l  which  mul\  have  fallen  imder  this  witncib's  obicrvation,  it 
certainly  mull  go  far  to  take  away  the  credit  of  her  evidence. 
The  defenders,  fenfible  of  this,  have  endeavoured  to  explain  it  a- 
way,  by  faying,  that  ihe  does  not  alletlgc  that  he  was  not  confi- 
ned to  the  houfc  longer  than  two  days.  But  this  will  not  do  :  for 
bcfides  that  it  does  appear  from  the  manner  of  the  exi)refl"ion,  that 
the  meaning  flie  wanted  to  convey  was,  that  he  had  gone  abroad 
after  the  two  days,  yet  there  is  another  indifputable  faIl(;hood  in 
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this  declaration,  her  alledging  that  he  was  bad  two  days  or  lb, 
which  never  can  be  explained  to  fignify  three  weeks. 

The  other  fervant,  Betty  Tait,  Def.  pr.  p.  4.  depones  in  the  fanae 
manner  with  the  former  wicnefs  ;  but,  no  more  than  her,  can  mention 
any  particular  inftance  of  any  a<5lions  where  capacity  and  judge- 
ment were  neceflary,  where  Mr  Innes  exerted  them.  The  whole 
facts  flie  mentions  are  a  fet  of  ridiculous  filly  trifles,  wherein,  if 
Mr  Innes  had  been  the  greateft  child,  he  could  not  have  gone 
wrong. 

On  both  thefe  evidences  the  purfuer  mufl  obferve,  that  without 
alledging  againft  them  wilful  perjury,  there  does  appear,  upon  the 
whole,  fuch  an  evident  inclination  to  favour  their  miftrefs,  as 
ought  to  fet  afide  the  credit  of  their  evidence.  Nor  can  any  weight 
be  laid  upon  their  general  obfervation,  of  not  having  feen  inftan- 
ces  of  Mr  Innes's  imbecility,  while,  with  the  fame  breath,  they 
give  examples  to  the  contrary. 

Andrew  Forreftlikewife,  keeper  of  a  coffeehoufe,  Def.  proof,  p.  8. 
and  Helen  Black  his  fpoufe,  p.  9.  have  been  brought  by  the  defend- 
ers as  evidences  ;  and  they  depone  in  the  fame  general  vague  man- 
ner, that  they  never  did  obferve  any  thing  about  Mr  Innes,  as 
want  of  capacity  or  judgement  ;  and  as  they  likewife  fay,  that 
they  never  had  any  tranfacflions  with  Mr  Innes  in  the  way  of  bufi- 
nefs  or  money-matters,  little  regard  can  be  had  to  their  evidences. 

It  is  not  pretended,  nor  is  it  necelTary  for  the  petitioner  to  fay, 
that  Mr  Innes  was  reduced  to  fuch  a  ftate  of  abfolute  idiotry,  that 
he  could  not  walk  into  a  coffeehoufe,  or  talk  a  few  general  words 
to  the  waiters,  without  its  being  immediately  difcovered  that  he 
had  loft  his  memory  and  judgement. 

Your  Lordihips  will  compare  thefe  evidences  of  maid-fervants 
and  keepers  of  coffeehoufes,  with  thofe  adduced  by  the  petitioner, 
perfons  who  had  real  bufinefs  and  affairs  with  Mr  Innes,  who  had 
not  the  fame  difficulty  of  obferving  the  evident  failure  of  his  fa- 
culties. 

The  defenders  likewife  have  founded  upon  the  evidence  of  the 
two  gentlemen  who  attended  as  furgeons  to  Mr  Innes  when  affedl- 
ed  with  the  palfy  above  mentioned,  Mr  Hamilton  and  Mr  Inglis. 
As  to  the  evidence  of  the  firft  of  thefe  gentlemen,  Def.  proof,  p.  6. 
it  amounts  to  no  more  than  this,  That  feeing  Mr  Innes  now  and 
then  by  the  by,  he  did  not  obferve  any  want  of  judgement  or  ca- 
pacity about  him.     Although  he  fays    that  Mr  Innes  made  fuffir 
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dently  pertinent  anlVcrs  to  the  qucflions  he  put ;  yet  he  does  not 
tell  joar  Lordihips  what  queftions  thofe  were;  fo  that  no  judge- 
ment can  be  formed  from  this  of  Mr  Innes's  capacity:  and  he  fur- 
ther adds,  that  he  made  thefe  queftions  as  few  as  polTible,  as  he 
faw  it  was  troublcfomc  to  Mr  Innes  to  difcourfe.  He  depones  to 
the  fit  of  the  palfys  being  fo  fevere  and  univerfal,  that  he  expected 
it  would  have  ended  in  death.  But  as  to  the  ficuation  of  Mr  In- 
nes's mind,  he  refers  to  Mr  Inglis,  the  next  wirnefs,  who  attended  him 
during  that  diforder,  Def.  pr.  p.  7.  And  the  petitioner  apprehends, 
there  is  not  a  finglc  word  in  that  evidence,  from  which  it  can  be 
inferred  that  Mr  Innes  retained  the  ufe  of  his  faculties  entire.  It 
is  true,  that  upon  mentioning  his  unexpp(5ted  recovery,  he  adds, 
that  his  fenfes  recovered  along  with  his  body  ;  which  was  nothing 
more  than  faying,  he  had  recovered  from  the  ftate  of  total  infenfi- 
bility  in  which  he  was  thrown  by  the  palfy.  But  as  to  his  facul- 
ties he  depones,  p.  8.  B,  "  That  with  refpedl  to  Mr  Innes's  judgc- 
"  mcnt  or  capacity,  he  did  not  obferve  any  figns  about  him  of  any 
"  want  of  thefe,  except  fuch  as  ivas  connected  •with  his  Jijenfc,  in  the 
"  time  when  he  was  affedled  with  the  paralytic  ditoriler  above 
"  mentioned,  and  Juch  as  do  naturally  arile  to  every  perlon  from 
"  advance  of  years,  and  decline  of  life  ;  for  no  doubt  the  mind 
"  turns  weaker  with  the  body."  So  that  he  is  here  evidently  fay- 
ing, that  he  had  perceived  this  failure  in  Mr  Innes's  faculties,  tho' 
indeed  he  words  it  very  cautiouHy.  And  with  refpetfl  to  both  thefe 
gentlemen,  the  petitioner  could  not  expecft,  whatever  was  the  Hate 
of  Mr  Innes's  mind,  that  perfons  who  had  fo  little  intercourfe 
■with  him,  were  to  aver  pofitively  that  he  had  lofl  his  judgement 
or  his  reafon.  And  for  the  lame  reafon,  the  evidences  of  feveral 
other  witnellcs  are  of  as  little  confequence,  who  had  only  feen  Mr 
Innes  overly,  and  had  no  further  intercourfe  with  him,  except 
afking  how  he  did,  or  ibme  (uch  trilling  queilion.  Thus  David 
Skcel  mealmakcr,  Def.  proof,  p.  10.  who  is  brought  to  depone, 
that  in  pailuig  and  rcpallnig  he  did  not  obferve  any  want  of  ca- 
pacity in  Mr  Innes.  In  like  manner  Anne  Lowis,  who  happened 
to  fell  twopenny  to  Mr  Innes's  family,  is  likewife  brought  to  de- 
pone, that  ihe  did  not  obferve  his  want  of  memory  or  judgement, 
Def.  prdof,  p.  1 1.  And  the  fame  applies  to  the  next  witnefs  found- 
ed on  by  the  defenders,  William  Stewart  writer  in  Edinburgh, 
JDef.  proof,  p.  11. 

All 
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All  that  appears  from  this  witnefs's  depofitlon  is,  that  in  pay- 
ing his  rent  to  Mr  Innes,  he  had  not  obferved  any  want  of  capa- 
city or  judgement  in  him,  and  that  he  had  taken  notice  of  a  Glaf- 
gow  note.  But  your  Lordfhips  will  likevvife  obferve,  upon  exami- 
ning this  depofition,  that  Mr  Stewart  confeffes,  that  he  had  little 
occafion  to  know  or  be  acquainted  with  Mr  Innes,  further  than  as 
to  the  particulars  above  mentioned  ;  and  that  Mr  Innes  did  not 
write  the  difcharge  in  Mr  Stewart's  prefence,  but  brought  it  along 
with  him  ready  wrote  out :  fo  that  Mr  Stewart  could  have  little  op- 
portunity of  judging,  from  fo  fimple  a  tranfadion  as  Mr  Innes 
delivering  the  receipt,  and  Mr  Stewart  the  money,  what  was  the 
ftate  of  Mr  Innes's  mind  :  When  therefore  he  afterwards  fays,  Mr 
Innes  appeared  to  be  diflindl,  this  can  only  refer  to  this  tranfadlion, 
and  no  weight  can  be  laid  upon  it. 

One  circumftance  your  Lordfhips  will  obferve  in  the  depofition 
of  this  witnefs,  which  corroborates  the  failure  of  Mr  Innes's  me- 
mory ;  for  although  Mr  Stewart  had  been  his  tenant  for  a  confi- 
derable  time,  yet  when  he  came  with  his  rent,  Mr  Innes  feems  to 
have  forgot  both  his  name  and  firnarae,  and  was  obliged  to  afk 
them  at  the  witnefs. 

Some  ufe  is  likewife  attempted  to  be  made  of  a  circumftance 
mentioned  by  Mr  Charles  Livingfton  writer  of  the  deed,  in  order 
to  Ihow  Mr  Innes's  capacity,  which  your  Lordfhips  fhall  have  in 
his  own  words,  Purf.  proof,  p.  5.  G,  "  Depones,  That  in  the  month 
"  of  Odilober  or  November,  after  executing  the  above  deed,  the  de- 
*'  ponent  was  ordered  by  old  Mr  Innes,  or  by  Charles  Innes  his  fan, 
"  the  deponent  will  not  pofitively  fay  which  of  the  two,  to  make 
"  out  a  fadlory  for  Charles  for  uplifting  the  rents  of  the  houfes  in 
"  the  town  of  Edinburgh,  and  which  fa(5lory  the  deponent  ac- 
"  cordingly  made  out,  and  was  one  of  the  witnefTes  to  the  figning 
"  thereof,  and  Alexander  Mercer  merchant  in  Edinburgh,  fbn  of 
"  William  Mercer,  one  of  the  claimants,  was  the  other  witnefs  : 
"  That  when  this  fadlory  was  figned,  it  was  read  over  to  Mr  In- 
"  nes  ;  and  as  it  contained  a  claufe  that  Charles  was  not  to  be  lia- 
"  ble  for  omiflions,  the  old  gentleman  took  notice  of  this  claufe, 
"  and  objedled  to  it  ;  but  the  deponent  remonftrated  againfl  put- 
"  ting  out  this  claufe,  and  told  old  Mr  Innes,  that  it  was  a  com- 
"  mon  and  ordinary  claufe  in  fuch  deeds."  When  Mr  Mercer, 
who  is  mentioned  by  Mr  Livingfton  as  the  other  fubfcribing  wit- 
nefs, was  called  upon  to  declare  what  he  knew  of  this  matter,  the 
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account   v.h\ch   i-.e  gives   of  it  is  as   follows^     Afccr   telling  that 
Charles  Innes,  one  of  the  defcnflen:,  dcfired  him   to  he  witnefs  to 
the  above  faaorv,  he  depones,  WnU  proof,  p.  3--  K,  "  That  the  de- 
"  noncnt    remembers  the  faaory  was  read  over  to  Mr  Innes,  and 
"  paits  of  it,  at  the  old  gentleman's  defirc,  read  <n-er  and  o-vcr  a- 
"  \rain    before  the  old  gentleman   figned    it,  and  to  which  the  de- 
"  t-'oncnt  figned  as  witnefs.     And  the  faid  faaory  being  exhibited 
"  to  the  deponent,  and  lie  having  penifed  the  fame,  he  thinks  the 
"  claufc  was  frequently  read  over,  whereby  poiver  ivas  granted  to 
"  the  faid  Charles  Innes,  to  give  unto  Ij'abel  Inglis  my  ivife,  ivhate-vcr 
"  fuws  of  money  pe  from   time  to  time  Jhall  demand  j or  her  oivn  ufe, 
''and  for  the  ufe  and  maintenance  of  me  and  my  family,  ivithciit   any 
"  order  from  me  to  that  effeft ;  and  alfo  this  claufe,  And  it  is  hereby 
"  declared,  that  the  faid  Charles  Innes  f  jail  not  be  liable  for  omij/tcns, 
"  but  only  for  his  afliial  inlromijions :  That  it  appeared  to  the  depo- 
"  nent    that  his  grandfatl:er  did  not  properly  underjhmd  the  import 
"  of  thefe  cbufes  at  fnjl  reading;  and  therefore  he  dcfired  them  to 
"  be  read  over  and  over  again  before  figning:  That  the  deponent's 
"  grandfather,  after  he  had  wrote  the  firfl  letter  of  his  name,  Rop- 
"   pcd  Ihorr,  and  fccmed  not  to  undcrltand  fotne  parts  of  the  fado- 
"  ry,  and  wanted  tl.at  they  Ihould  be  read  over  again,  which  was 
"  accordingly  done  before  he  finiihed  his  fubfcription  ;  and  it  was 
"  the  deponent's   opinion,  owing  to  his  grandfather's  defiring  the 
"  faaory,  or  parts  of   it,  to  be  oiten  read   over,  that  he  undcrjhod 
"  nothing  further   about  it,  but  only  that  it  ivas  a  factory ;  and   that 
"  the   fubVcription  was   very  badly    executed,  and    not   lo  well  as 
"  what   the  deponent  imagined    his    grandfather   was   in    u(e  to 

"  write."  . 

Your  Lordlliips  fee  in  what  a  different  light  this  matter  appears 
in  the  account  given  of  it  by  Mr  Mercer,  from  Mr  Livingllon's 
manner  of  telling  the  ftory.  From  what  the  latter  gentleman  fays, 
your  Lordlliips  miglit  fnppofe  that  Mr  Innes-'s  making  the  deed 
to  be  read  over,  and  licfitaiing  fo  much,  was  owing  to  his  pecu- 
liar acutenefs  and  accuracy;  but  it  appeared  in  a  very  different 
li-^ht  to  Mr  Mercer,  who  forme<l  this  conclufion  from  the  whole, 
that  Mr  Innes  after  all  did  not  underlland  the  nature  of  the  deed 
which  he  was  executing,  further  than  in  general,  that  it  was  a 
faaory.  As  there  is  no  reafon  why  your  I.ordlhips  Ihould  prefer 
MrLivingfton's  account  of  this  matter  to  Mr  Mercer's,  this  Ilory 
of  the  fa'dorv  can  be  no  evidence  of  Mr  Inncs's  capacity. 

The 


The  petitioner,  therefore,  apprehends,  that  the  defenders  have 
failed  in  this  proof  of  capacity,  as  they  have  been  obliged  to  rell 
uuon  vagne  and  general  opinion,  and  have  not  been  able  to  point 
out  fpecial  and  particular  inflances  as  the  petitioner  has  done.  The 
petitioner  further  fubmits  to  your  Lordfliips,  that  this  vaguenefs 
and  generality  in  the  defenders  proof,  does  corroborate  the  evidence 
which  he  has  brought  of  the  imbecility  and  failure  of  his  father's 
faculties.  For  as  from  the  purfuer's  proof  there  appears  many  in- 
flances of  this  imbecility  which  have  come  to  the  petitioner's  know- 
ledge, fo  the  defenders  proof  is  the  nrongeft  evidence,  that  durin"^ 
the  fpace  of  time  to  which  the  proof  refers,  Mr  Innes  had  exerted 
no  degree  of  capacity  or  judgement  ;  for  otherwife  fuch  was  the 
fituation  of  thefe  defenders,  that  mofl  certainly  they  mufi  have 
known,  and  could  have  pointed  out  inllances  of  it  much  more  un- 
queflionable  than  any  thing  they  have  attempted. 

On  the  whole,  it  feems  to  be  fufficiently  eftablilhed  from  the 
proof,  that  Mr  Innes  was  in  fuch  a  fituation  as  not  to  be  capable 
of  executing,  from  his  own  deliberate  purpofe  and  intention,  a  deed 
of  this  kind,  difinheriting  his  fon,  and  directly  contrary  to  the  ob- 
ligation of  his  marriage-contra(5l.  At  the  fame  time,  the  petitioner 
apprehends,  that  a  proof  of  total  incapacity  is  not  incumbent  on 
him;  and  that  if  your  Lordfliips  Ihould  be  of  opinion,  that  the 
mental  faculties  of  Mr  Innes  were  fo  much  decayed,  and  reduced 
to  fuch  a  ftate  of  imbecility,  that  the  defenders  could  eafily  impofe- 
upon  him,  this,  together  with  the  fufpicious  manner  in  which  the 
deed  was  executed,  and  the  proof  of  undue  means  and  felicitations 
ufed,  will  be  fufficient  to  convince  your  Lordlhlps,  chat  this  deed 
was  not  the  free  adl  of  Mr  Innes,  but  impofed  upon  him  by  thefe 
defenders. 

This  leads  the  petitioner,  s/io,  to  make  fome  obfervations  on 
the  undue  means  ufcd  in  obtaining  and  executnig  this  deed. 

And  ex  facie  of  the  deed  itfelf,  and  from  the  nature  of  it,  there 
is  the  flrongefl  prefumptlon  that  this  deed  was  not  the  free  acl  of 
Mr  Innes,  but  elicit  from  him  by  undue  means.  The  petitioner 
has  already  ftated  to  your  Lordfliips  the  proof  frotn  which  it  ap- 
pears that  this  deed  was  diredlly  contrary  to  the  declared  refblii- 
tions  of  Mr  Innes  but  a  few  months  before  ;  and  he  will  here 
mention  another  particular,  which  mufl  ftrike  your  Lordfliips 
ftrongly,  as  an  inflance  of  the  rapacity  of  thefe  defenders,  and  how 
improbable  it  is  that  this  ('eed  was  the  free  ad  of  Mr  Innes. 

Mr 
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Mr  Tnnes's  chu^^hter  Grlzel,  nho  was  married  to  Mr  Llttlejohn, 

.Ucl    leaving  thre^  o^P»^'^'"   ^'^''''''^  ^'''   '''  '''?  ^''^'^   T^'Tt' 
an^e       as  no  tocher  had  ever  been  given  wuh  thc.r  "Other    Mr 

innes    by  his  fettlcment  made  m  the  year  I753.  appomted  L.  2000 

SCO  s  to  00  to  his  grandchildren.     This  tnrimg    nm,  however    ^t 

t.  r5n.  M  s  Irnes  thought  too  much  for  children  of  the  firft 

:r   a^rid         e  "rein  t&s  new  fettlement  they  are  entirely  left 

out      The  ,  etitioner  may  fay,  at  leaft,  that  .t  is  not  probable    ha 

M  'inne       t    his  faculties  had  not  been  great  y  faded,   and  mdeed 

f    ]  .     ^  1  not  b'-en  -rofsly  impofed  on.  would  have  ever  commi  - 

;Luuch  a  pece  "?  cruelt^^   co'three  orphans,  h.s  own  grandchd- 

'^'Th-^t  undue  felicitations  were  aclually  u fed  by  the  wife,  appears 
clearW  f  on'  he  above-mentioned  depofuion  of  Margaret  Gray,  a 
Svant   in  the  fan.ily.   preceding   Whitfunday  I7^>3,  P-^f    proof 

^"  feVvice  coming  our  of  the  k.tchcn,  Mr  Innes  and  h.s  wu.  bang 
"  S'en  i^  the  fo  ?-room,  and  the  door  open,  (he  heard  Mr  Innes  fay- 
»     nrto  his  wife,  /  Jill  not  .vrong  the  children  oj  my  Jujl  warnagc, 

"  /L"     1-rom  this  evidence  it  appears  clear,  that  the   w.te  had 
be  n  at  this  ti.e  tampering  with  her  huiband,  j  -«  ^  ^  ;^- 
ved   inelTcclual  ;  but  other  ways    and    ^^^'f/l'^^'^.J'''  ^^^J 
fallen  upon  to  prevad  with  the  old  man  to  d.finhent  his  fon.     Mr 
Charl         vinglton,  hkew.fe  nephew  to  Mrs  Innes,  who  had  a  te  - 
^      Isfo  much  concern   m  this  ada.r,  interfered  to    P>nt  up      ele 
lefcndcVs  to  get    Mr    Innes  to  make  a  fettlement.    ^our  Lordihips 
Ihallhavc  his  own  account  of  the  matter.    He  depones.  Pur  f.  proof, 
'    Tl  a   he  ,s  nephew  to  Mrs  Innes.  one  of  the  parties  in  th, 
•'  <^aufc     the  dei>onent-.  mother  and  Mrs  Innes  were  fifters :  That 
"  r  de'ponent-   father  had  the  keeping  of  Mrs  Inncs's  copy  of  the 
'.  com  aa   between    her   and  her  huiband:  That  the  deponent  re- 
.'  rmbcrstohavche.rd  his  mother  iay.  when  talking  about  the 
..  ZXns  made  to  Mrs  Innes  in  her  contrad  of  ---R'-'j;'  < 
"   mher   children,  or   rather   the  provilions  to  her  children,      hat 
^.     °     1   M     A  eV-ander  Innes  thi  hufband  died  without  making 
''   fomefariher  fettlcment  to  them,  thefe   children  woud  be  very 
..    In  nv.ded  :  That  lome  time  after  the  deponent  s  mother  s  death 
-   vein  li  he  thinks  was  in  the  i;^'^  or  17^.3,  he  remembered  what 
"  bi    mother  had  faid  upon  the  above  fubjcd,  and  did  thereupcH. 
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*'  liiok  Intro  the  contracl  of  marriage  between  Mr  Innes  and  tlis 
"  deponent's  aunt  ;  aiui  one  day  thereafter,  meeting  with  Charles 
"  Innes,  the  eldcll:  Ton  of  the  lecond  marriage,  at  the  crofs-, 
*'  the  deponent  fpoke  to  him  upon  this  fubjcLT;,  and  told  Mr 
"  Charles  Innes,  that  as  the  children  of  the  fecond  marriage 
"  feemed  to  the  deponent  to  have  fmall  provilions  made  to  them 
"  for  fuch  a  numerous  family,  that  he,  the  deponent,  thought 
"  that  Mr  Charles  fhould  move  his  father  to  fettle  his  afi-airs  : 
"  That  Mr  Charles  anfwered,  That  he  knew  his  father's  tem- 
"  per  was  fuch,  that  he  did  not  like  to  fee  a  difpofition  in 
"  any  perfon  to  be  greedy  ;  and  that  therefore  he  did  not  chufe  to 
"  fpeak  with  his  father  upon  this  fubjedl  :  That  the  deponent  upon 
"  this  mentioned  to  Mr  Charles  Innes,  that  he  lliould  fpeak  to  Mr 
*'  George  Innes,  cafliier  in  the  Royal  Bank,  who  was  nephew  to  the 
"  old  gentleman,  to  fee  if  George  Innes  knew  whether  old  Mr  Innes 
"  had  made  a  fettlement,  or  not ;  and  if  none  fuch  was  made,  that 
"  Mr  George  Innes  fnould  fpeak  to  his  uncle  to  make  one.  And  the 
"  deponent  remembers,  that  fome  fliort  time  thereafter  Mr  Charles 
"  Innes  told  the  deponent,  that  he  had  never  fpoke  to  George  In- 
**  nes  upon  the  fubjedl  ;  and  he  has  told  the  deponent  fo  fince  the 
"  commencement  of  the  procefs  now  under  fubmiflion." 

It  is  to  be  obferved,  that  this  converfation  muft  have  happen- 
ed fome  time  in  fummer  1763,  as  it  appears  from  a  note  produ- 
ced in  procefs,  that  Mr  Livingfton's  mother  did  not  die  till  the 
month  of  April  that  year.  However,  Mr  Charles  and  his  mother 
feem  to  have  made  very  good  ufe  of  the  hint  given  them  by  Mr 
Livingfton,  and  with  his  afHilance  the  deed  was  foon  after  exe- 
cuted. 

As  to  the  manner  in  which  it  was  executed,  the  only  evidence 
which  could  be  examined,  was  the  fame  Mr  Livingfton,  writer  of 
the  deed,  and  nephew  to  the  defender  Ifabel  Inglis.  The  petition- 
er fhall  here  infert  his  account  of  the  matter,  Purf.  proof,  p.  2.  I, 
"  And  being  interrogate  as  to  the  executing  of  the  deed  dated  the 
"  2iftdayof  February  1764,  depones,  Tiiat  fome  days  before 
"  this  deed  was  executed,  Mrs  Innes,  the  deponent's  aunt,  called  up- 
*'  on  hbn,  and  told  the  deponent,  that  her  husband  'was  ii'anting  to 
"  make  a  fettlement  0/  his  ajfair.s,  and  that  he  ix'anted  to  fee  and  fpeak 
"  ivith  the  deponeJit  for  that  purpofe :  That  the  deponent  faid,  that 
"  he  was  very  glad  to  hear  that,  for  that  her  and  her  children 
"  could  hardly  be  worfe  provided  than  what  they  were  by  the  mar- 

M  "  riager 
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"  liage  contract;  or  rather,  that  Mr  Innes  might  make  them  bct- 
•"  ter,  but  he  covild  not  make  them  worle  than  what  they  were 
"  provided  ro  bv  the  coinraa  of  marriage:  That  the  deponent  on 
"  this  occafion  'afkcd  Mrs  Inncs,  If  flie  knew  in  what  way  her 
"  hufband  propofed  to  fl'crle  his  affairs?  That  (he  an(\vered,  She 
"  did  not  know  ;  but  the  deponent  mull  come  and  fpeak  with  Mr 
"  Inncs  the  afternoon  of  that  day  upon  tlie  matter:  That  the  dc- 
"  ponent  accordingly  went  to  Mr  Innes,  and  had  a  converfation 
"  with  him  upon  the  fubjedt  of  his  fettlement:  That  ^Ir  Innc5  told 
•*  tlie  dc[)oncnt,  he  was  an  old  man,  and  wanted  to  fetrle  his  af- 
"  fairs;  and  gave  the  deponent  orders  to  make  out  a  c\ceA  of  fcttle- 
"  ment;  and  for  that  purpoCc  gave  the  deponent  a  note  liolograph 
«  of  Mr  Innes  hitnfelf,  containing  the  provifions,  or  way  and 
"  manner  how  he  intended  to  fectle  his  affairs;  ichich  note  the  de- 
•'  poncnt,  at  Mr  Inncis  Jefire,  returned  to  him  after  the  deed  iias  ex- 
"  ecuted;  and  which  note  the  deponent,  in  a  fcarch  that  he  hitrly 
i'  made  by  order  of  the  arbiters  through  Mr  Innes's  papers,  had 
"  it  in  view  ro  have  ihown  to  the  parties,  if  he  could  have  foiuid  it, 
«'  as  he  thought  it  would  have  given  them  (iitisfaclion  ;  but  this  note 
««  ivas  not  among,  or  at  kajl  the  dcpcmnt  could  not  Jind  tt  among,  Mr  h- 
»«  nes's  papers.  Depones,  That  he  made  out  a  Icsoll  of  the  lettlc- 
.<  ment  diredly  in  ^erms  of  this  note  ;  and  no  other  body  gave 
.'  him  inftruaions  about  making  out  the  (Ittlement,  except  Mr 
"  Inncs;  only  that  as  this  note  contained  no  more  but  a  general 
««  diredion,  to  make  out  a  difpofnion  to  his  houfes  in  Edinburgh, 
«'  without  telling  the  boundaries,  or  the  pcrfons  poflelTmg  thefc 
««  houles,  the  deponent  dtftred  his  aunt  to  come  to  him,  and  tell  him 
««  the  tenants  names,  and  where  the  houfes  lay  ;  and  which  fhc 
««  accordingly  did:  That  this  note,  as  the  deponent  thinks,  did  not 
««  make  any  mcntiou  ofmo^'cahles  ;  and  upon  the  deponent's  noticing  this 
t«  to  Mr  Innes,  Mr  Innes  faid,  he  h.id  no  moveables :  That  upon  this 
•'  the  deponent /aid,  that  he  ivould  put  in  a  general  claufe  as  to  move- 
'«  ables;  and  Mr  Innes  made  no  ohjec'lhi;  but  he  does  not  remember  if 
"  he  faid  any  thing.  Depones,  Tliat  this  note  alfo  contained  a  di- 
"  region  that  the  dcevl  Ihould  be  burdened  with  L.  looo  Scots  to 
"  the  pre'(cnt  Mr  Inncs  of  Cathlaw  ;  and  the  fcroll  of  the  deed  was 
<'  made  out  in  thefc  terms;  but  when  the  deponent  came  with  the 
««  fcioU  and  read  over  the  fame  to  old  Mr  inncs,  he  told  the  de- 
"  nonctit,  that  he  had  altered  his  mind  with  rcfpecl  to  this  L.  icoo 
*'  Scots  and  that,  in  place  thereof,  he  intended  tu  give  liis  Ton 
"  L.  io'6  Scots  f;-/fjr  during  his  life;  and  which  alteration  the  dc- 

"  poncnt 
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■'  ponent  made  upon  the  fcroll  in  old  Mr  Innes's  prefencc,  and  left 
"  ic  with  him.     Depones,  That  the  deponent   read  the  fcroll  more 
"  than  once   over  to  old  Mr  Innes  ;  and   after  the    akeiacion    was 
"  thereupon  from   the  nf)te  as  above   mentioned,  as  the  deponent 
"  thought  that  old  Mr  Innes  was  giving  his  Jon  too  Utile,  that  is  the 
"  claimant,  the  deponent  put  the  quellion  to  old  Mr   Innes,    If  he 
"  incuHed  to  gvve  bis  ddejl  Jon  of  the  firjl  marriage  no  more?  To  v<^hich 
"  the  old  gentleman  anfwered,  That  he  had  got  enough  ;  and  that 
"   the  L.  1 08  Scots  then  provided  to  him,  was  juft  L.  18  the  piece 
"  off  each  of  the  children  of  the  fecond  marriage:  That  this  fcroll 
"  old  Mr  Innes  kept  till  the  third  day  after  it  was    left  with   him, 
"  when  he  again   lent  for  the  deponent,  and   the  fcroll    was   again 
"  read  over  by  the  deponent;  and  he  v»ras  defired  by  old  Mr  Innes 
"  to  take  it  home  and  extend  it;  which    the  deponent  according- 
"  ly  did  in    the    precife    terms   of    the  fcroll,    and   brought    it  to 
"  Mr   Innes    the    next    day ;     when    he    again    read    it    over    to 
"  him  more  than  once;  and  it  was  fubfcribed  by  Mr  Innes,  before 
"  the  deponent,  and  John  Edgar,  the  other  witnels  defigned  in  the 
"  deed:  That  the  deponent  read    this   deed    to  Mr  Innes;  but  Mr 
"  Innes  did  not  read  it  hunfelf  when  it  was  figned ;   but  the  deed 
*'  was  left  with  Mr  Innes ;  and  the  deponent  remembers,  that  Mrs 
*'  lanes  was  in  the  room  wlien  the  deed  was  figned;  and  after  the 
"  bufinels   was  over,  £he  brought  out  a  bottle  of  wine,    and  they 
"  drank   a   glafs    together :    That  Mr  Edgar,  after  taking  a  glafs, 
"  went  away  ;  and  the  deponent  minds  that  Mr  Innes   faid  to  his 
"  wife,  My  dear ^  are  you  fatisfed  ?     To  which   fhe   anfwered,  She 
"  was  very  well  fatisfied  ;    and   added,  I  am  fur e  you  ha've  got  your 
"  oixm  •will  in  it ;  which  he   faid  was   very  true,  or  words  to  that 
"  purpofe.     And  being  interrogated,  If  Mr  Innes,  when  he   fpoke 
"  to  his  wife  as  above  mentioned,  if  the  expreffion  was  not,  "  Are 
"  you  fatisfied  now  V  depones,  That  he  cannot  fay  pofitively  whe- 
*'  ther  the  word  no-jf  was  ufed  or  not.    Depones,  That  he  went  from 
"  Mr  Charles  Brown's  writing-chamber  to  the  houfe  of  old  Mr  In- 
"  nes   to  get  the  deed  executed  :  That  the  deponent  had  in  view, 
"  before   he   left    the   chamber,  that  pofilbly  a  witnefs   might  be 
"  wanted  to  fign  the  deed  ;  and  the  deponent  fpoke  with  John  Edgar, 
"  that   in   cafe  the  deponent    fent  for  him   to  Mr  Innes's,  that  he 
"  would  come ;  which  Mr  Edgar  agreed  to  do  :  That  when  the  de- 
"  ponent  had  read   over   the  deed  to   Mr  Innes,  he  afkcd,  If  any 
"  perfon  could  be  conveniently  got  to  fign  along  with  the  deponent 

"  as 
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as  wltnenTcs  >  and  this  not  being  convenienr    the  deponent  fent 
one  of  Mr  Inncs's  fervants  for  Mr  Edgar;  who  came,  and  figned 
•  ^vitnefs  along  with  the  deponent  -,  but  the  deed  iL^as   not  read  over 
'   in  Mr  Edzars  pre/nice.     Depones,  That    Mr  Innes   did    not   g.v. 
'  the  deponent  anv  diredions  :ment  getting  the  boundaries,  or  the 
'   perfons  names  who  poflTcired    the  houfcs     from  Mrs  Innes;    hut 
'  it  occurred  to  the  deponent,  that  he  had    no  occafion    to  trouble 
«  Mr  Innes  upon  this   matter  ;  but  the  deponent   remembers    that 
'  when  the  deponent   read    over  the  fcroll,  there  were  midakes  as 
-  to  the  luuationof  the  houfes  with  refped  to  the  doles  where  they 
"  lay,  and  the  tenants   names    who    polkned  them    and  (ome  ot 
"  the  tenants  Chriftian  names  being  left  blank  ;  all  which  old  Mr 
*'  Innes  correaed,  and  put  the  deponent  right  m     ^vhen  the  (croll 
"  was  read  over.     And  being  interrogated.  How  he  Mr  I-ivingftun 
"  cime  to  mention  to  Mr  Innes,  or  to  put  mto  the  fcroll,  the  dif- 
»   nofition  to  moveables,  feeing  no   fuch  thing   was    mentioned   . a 
'•  Jhe  note,  and  feeing  that  he,  the  w.tnefs  h.mfelf,  thought  that 
"  the  provifion  given  to  Mr  Innes,  the  claimant     was   too   fmalH 
"  depones    That  after  reading  over  the   note,    he   converfed   with 
"  Mr  Innes  upon  the  fubjea  of  his  fetilement;   and  as  he   undcr- 
"  ftood  from  Mr  Innes,  that  he  wanted    to  make  a  general  lettle- 
'«  ment  of  all  his  affairs,  and  to  give  all  the  ctleas  he  then  had  to 
"  his  children  of  the  fecond  marriage,  made  the  deponent  mention 
"  moveables    which   he  faw  was  not   contained  in  the  note.     And 
"  bein"  interrogated  on  the  part  of  Mrs  Innes,  depones.  That  cx- 
•'   ccntmg  this  fingle  time,  when  Mrs  Innes    dcfircd   the  deponent 
•'  to  conTe  to  her  hulband,  and  fpeak  to  him  about  making  a  Ict- 
«  tlcment    the   deponent   had   never  any  other  convcrJation   with 
"   her  upon  that  fubjed,  or  about  the   provilions  made   to    her   m 
"   her  contraa  of  marriage."     And  as  to  Mr  Inncs's  capacity,  de- 
pones   p  5    K,  "  That  when  Mr  Innes  executed  the  deed  ot  lettle- 
^  ment   above  mentioned,  he  was  going  out,  as  confilh   with  the 
-  deponent's   knowledge  :    for  he  was    out  ti.at  day  it   was  figned, 
"  as  the  deponent  was  told  ;   and    the  deponent    has  Icen    him  out 
"  fcvcral  times  afterwards  uiu,n  the   Rrcets  :  That  at   this  time  he 
"  appeared  to  the  deponent  to  be  fenfible,  and  to  underUand  what 
"  he  was  doing,  olherwile  the  deponent  would  not  have  been  con- 
"  cerned  in  the  writing  or  executing  of  any  fuch  deed." 

It  is  to  be  obferved,    iwo,  That  no  evidence  has  been  brought  by 
»hc  defenders,  that  ever  Mr  Innes,  previous  to  this  time  vviien  Mr 
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Livingfton  is  fent  for,  gave  any  intimation,  either  to  him  or  any 
other  perfon,  of  his  intending  to  make  fuch  a  fettlement.  ido, 
That  when  he  is  fent  for  to  concert  this  deed,  it  is  not  at  the  defire 
of  Mr  Innes  the  granter,  but  his  wife,  in  favour  of  whofe  children 
it  was  to  be  granted.  3//(?,  That  at  none  of  the  communings,  ei- 
ther when  Mr  Livingfton  fays  he  got  the  note  from  Mrs  Innes,  or 
at  giving  him  the  fcroU  of  the  deed,  or  at  the  reading  it  over,  is 
there  ever  any  other  perfon  prefent,  except  this  lady  alone.  The 
other  fubfcribing  vvitnefs,  Mr  Edgar,  is  never  introduced  till  Mr 
Innes  is  ligning  his  name,  when  not  a  word  pafTes  upon  the  mat- 
ter. So  that  your  Lordiliips  fee  the  only  perfons  in  the  knowledge 
of  this  deed  are  Mrs  Innes  the  defender,  and  Mr  Livingfton. 
How,  and  in  what  manner,  it  was  concerted  or  executed,  mufb 
reft,  therefore,  entirely  on  the  evidence  of  Mr  Livingfton,  the 
writer,  and  near  relation  to  thofe  in  whole  favour  it  was  granted. 

The  defenders  took  much  offence  that  the  petitioner  fliould  make 
any  objedlions  to  Mr  Livingfton's  condu6l  in  this  affair.  It  is  not 
the  petitioner's  defign  to  throw  out  any  general  reffeilions  againft 
the  charadler  of  any  witnefs ;  but  the  petitioner  muft  think  him- 
felf  at  full  liberty  to  ftate  to  your  Lordftaips  every  objection  he  has 
to  Mr  Livingfton's  conducl  in  this  affair,  and  every  thing  that  ap- 
pears inconiiftent  and  contraditflory  on  the  face  of  his  evidence. 
The  fadls  are  before  your  Lordfhips,  in  Mr  Livingfton's  depofition ; 
and  your  Lordfhips  will  judge  whether  the  obfervations  on  them  are 
well  founded. 

And,  in  the  entry,  the  petitioner  cannot  help  lamenting,  that  Mr 
Livingfton's  teftimony  muft  ftand  fingle  •,  that  fome  perfon  was 
not  chofen  to  join  h'm  as  a  i'ubfcrihing  witnefs,  to  whom  the  con- 
tents of  this  deed  might  have  been  communicated.  The  petitioner 
cannot  help  fufped^ing,  that  this  was  owing  to  no  other  reafon  but 
the  fear  which  the  perfons  concerned  in  inipetrating  this  deed  were 
under,  of  expofing  to  the  eyes  of  witneffes  Mr  Innes's  fituacion,  and 
the  arts  then  ufed  with  him. 

Mr  Livingfton  muft  impute  it  to  himfelf,  that  there  is  room  for 
this  oblervation.  His  condu(5l  in  this  affair,  the  petitioner  is  obli- 
ged to  obferve,  has  not  been  fuffieiently  delicate ;  and  he  ought 
certainly  to  have  taken  care,  that  the  fairnefs  of  his  conduifl  fliould 
not  reft  merely  on  his  own  evidence.  It  is  believed,  that  moft 
men  of  bufinefs,  however  well  eftabliflied  their  characTler  may  be, 
if  they  had  gone  to  an  old  man  of  eighty-four,  in  the  frail  liuiation 
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of   Mrlnnc<;    not    at  his   own  defire,  but    that  of   l^^f.  ^^'/f'    =^"^' 
were  to  conce,,  ,nd  execute  a  deed  for  him,  whereby  h,s  eldeft    on 
of  a  former  mnrriaKe  was  to  be  dihnherited,  and  h.s  fortune  fettled 
Ion  1       Ind  her  dnldrcn,  would  have  chofe  at  leaft  to  have  ^ 
oneo-her  r^rfon  in  the  knowledge  of,  and  prefent  at  the  whole  at- 
f^ir    to  teL-y  what  paflcd  en  the  occafion,  and  vimhcate  the.r  oun 
condua     dpecially  if  this  deed  was  to   be  kept  a  P:cret  from  tho  e 
to  who  ep,  judiceit  was  granted,  and  not  to  appear  tdl  the  grant- 
cr's    death.     But    Mr  I.vmgfton    had  Adl   a  farther    monve  to  be 
^ore  delicate  and  cautious,  from  his  near  relation  to  t^he  lady  and 
dn  dren  n.  whofe   favour  it   was  granted,  and  h.s  con(c,oufnefs  of 
h      h  vu.g   tampered    with  the  children  to  get  the.r  father  to  exe- 
cute f^.tlements  upon  them.     In    fuch    circumrtanccs    tor    Mr   I.t- 
vin'non,  the  writer  of  the  deed,  to  reft  entirely  on  Mr  In-ss  ha- 
"n°  figged  it.  without   any   evidence  but  h:s  own  to  teft;fy  euhe. 
the  orders    the  old  man  gave  about    it.  or  that    .t  was    read    over 
to  him.  it  muft  be  owned  has  a  very  fufpicous  appearance. 

ut  after  all,  if  Mr  Livingfton  was  to  jouwn  tins  datjdeftmc 
xnanner  of  executing  the  deed,  furdy  it  was  mcumbent  on  Innrj,  m 
V  n  ic^  tion  of  the  Ihare  he  had  in  it,  caut.ouny  to  prelcrve  and  re - 
tab  whatever  could  be  an  evidence  of  its  bemg  the  free  ad  and 
ded  of  hegranter:  it  muft  therefore  appear  h.rpnhng  that  Mr 
Lvingfton,  who  fays,  he  received  a  note  holograph  ot  Mr  nne 
cSning  the  manner  how  he  intended  to  fettle  his  affan-s.  hou  d 
n^  I  a  Snuaed  upon  keeping  th.s  note,  to  vmd:cate  wl^^t  he 
Sad  done;  as,  by  partn.g  with  u,  the  whole  burden  of  a  fa.r  and 
due  execution  came  to  reft  upon  his  own  averment. 

A    this  averment    therefore    is    unihpported  w.th    any  other  evj- 
dence    the  petitioner  thinks  himidf  well  n.t.tled  to  fay,  that  ,f  Mr 
^  gar'    or  Tny  indinirent  perfon.  had  been  allowed   to  have   beet. 
p  clcnt  at  the  time  when  this  deed  was  executu.g,  they  would  pro- 
bay  have  given  a    very    d.llercnt   accoum    fro.n    Mr     .u.ngUon 
bo  toMrbnu.-s   Oate   of  mind  at   exccutn.g  the  dec^    and  how 
far  he  underftood  or  comprehended  the  nature  of  :t.     1  h.s  the  pe- 
tttione     thinks  i>c  has  the  bcft  grounds  to  aver    upon  the  evulencc 
1  I    .  al  eadv  ftated  to  your  I.ordlhips,  of  a  dec!  executed  uT^me- 
i  .      y      t?r  this    of  whilh  Mr  Livingfton   was  likewifc   the  wruer 
ud    h  Inibing  witnefs.      It  appeared  then   to  tins  gentleman,  the 
ri-t   the  executing  of    the    prefcnt  deed,  that    Mr  Innes  was 
:^^ay  let    andlenlile,  and   knew    pcrfedly    well   the    me.n- 


ing  of  every  fcntence  of  it.  But  the  other  fubfcribing  witnefs  ha- 
ving been  admitted  to  fee  Mr  Innes's  behaviour  at  the  time  the 
deed  was  read  over,  diflPered  very  widely  from  Mr  Livin'^fton  on 
thefe  points  ;  and  from  the  whole  of  Mr  Innes's  behaviour,  conclu- 
ded, that  he  underftood  nothing  further  about  it  but  that  it  was  a 
faflory.  From  this  it  may  certainly  be  deduced,  that  no  ftreis 
can  be  laid  on  the  fingle  teftimony  of  Mr  Livingfton,  and  may  be 
fairly  prefumed,  that  another  witnefs  would  have  differed  from 
him  in  the  ideas  he  entertained  of  Mr  Innes's  (tate  of  mind  and 
comprehenfion. 

The  petitioner  therefore  fubmits  to  your  Lordfhips,  that  if  he 
has  been  able  to  bring  any  evidence,  that  his  father,  at  this  time 
was,  from  the  failure  of  his  mental  faculties,  in  a  fituation  to  be 
ealily  impofed  upon,  your  Lordfliips  will  confider  this  deed, 
granted  under  fuch  circumflances,  as  totally  deftitute  of  that  evi- 
dence of  a  free  and  fair  execution  which  would  be  neceffary  to  fup- 
port  it. 

But  further,  there  are  feveral  circumftances  upon  the  face  of 
Mr  Livingflon's  depofition,  and  in  the  account  he  has  given  of  this 
matter,  which  the  petitioner  cannot  allow  to  efcape  unnoticed. 

And,  mio,  With  regard  to  Mr  Innes's  ftate  of  mind,  Mr  Living- 
fton has  not  only  been  very  pofitive  in  averring,  that  his  judge- 
ment and  memory  were  perfedly  found ;  but  likewife  has  mention- 
ed a  very  extraordinary  inftance  indeed  of  Mr  Innes's  diftiiKflnels: 
for  he  iays,  that  after  he  wrote  out  this  fcroll  of  the  deed,  that  old 
Mr  Innes  was  fo  accurate  as  to  recSlify  miftakes,  not  only  in  the 
fituation  of  the  houfes,  but  likewife  the  tenants  names,  and  even 
th.eir  Chriftian  names,  where  they  had  been  left  blank.  How 
far  this  is  confident  with  the  proof  already  adduced,  of  his  fcarce 
being  able  to  recoUecfl  the  names  of  his  tenants,  is  fubmitted  to 
your  Lordfhips.  But  what  is  moft  fuprifing  is,  that  this  perfon,  fo 
exceedingly  exa(5l  as  to  recolleifl  diRincflly  the  Chriftian  names  of 
his  tenants,  fhould  have  fallen  into  one  of  the  moft  capital  blunders 
in  point  of  memory  that  well  can  be  conceived:  For  when  Mr  Li- 
vingfton afks  him,  for  a  purpofe  (.hat  fliall  be  afterwards  mention- 
ed, whether  he  had  any  moveables  ?  Mr  Innes  anfwered,  that  he  had 
no  moveables,  although  it  is  an  unquertionable  fact,  that  he  had 
a  confiderable  moveable  eftate;  for  bcfides  the  furniture  of  the 
houfe  he  was  fitting  in,  the  petitioner  was  due  him  a  bond  of 
L.  400,  with  intereft  to  the  amount  of  L.  300,  befides  L.  ico  (hare 

cf 


of  the  fugar-houfe.  &c.   and  fome  other  particulars  unnecefTary  ta 

'^ATd".'Z'isTo  the  executior..  the  petitioner  does  aver,  That 
acco"  n"to  the  account  which  Mr  Livin^aon  huBleU  has  g.vca 
of  the  e'^xecution  of  this  deed,  he  has  by  no  means  adhered  to 
?he  hrcaTons  faid  to  be  given  by  the  granter  ;  and  that  from  the 
face  o^h  ^wn  depofuion  there  appears  a  mamieft  part.ahty  to 
£  aunt  Yourl.ordihips  will  obferve,  that  Mr  I  ,vmgl  on  depones, 
Thnthe  made  out  a  fcroll  of  the  fctdemeut,  and  that  the  note  con- 
7at^  d  no  more  than  a  general  d.rca..n  to  n.A.  ou-  chf^^  u,n  o 
the  houfesin  Edinburgh:  He  afterwards  adds,  That  this  not 
^ as  the  def^onent  thml.: did  r.ot  make  any  uuni..not  moveable   ,    aui 

.'  L  thcdeponcn(snot.c..s  tins  to  ^^I'"  ^"'-;.  .^^^(T/ ^"  .„^J  tt^ 
"  n  movcahhs  :  That  upon  this  the  deponent  Ja>.,  I  hat  he  -.could  put 
''  1  a  general  cUuJe  alto  ..veables  ;  and  Mr  Innes  made  no  objccnon , 
«'  but   he  does  not  remember  if  he  Jaul  any  thing. 

\::JuJLnn.  MrLiv^aon-s  conducyn  th.  affa.r  can  pofB- 
bly  be  vindicated,  the  petitionees  at  a  lois  to  know.  J^  tl^e  hrlt 
nhce  if  he  was  here  only  acting  as  a  man  of  bulinc  s,  why  did  h^ 
^       (   I  In  J  f.H-ther    than  to  execute  the  diredions  he  fays  he  had 

defirous   o  b^confulered  in.     But  further,  .t  he  was  to  be  lohator 
fo     he  defenders    at  leart  he  ought  not  to  have  mlerted  a  claufe  o. 
h  sknd    w' ^ut    !,e  moft  exprefs  orders  and  dirc^-ons  from  tl.c 
this  Lmd,  ^^  'f"^  therefore   is  not  at  all   excufeable,    tor    fo 

fXlv  infea  ng  (o  in",  tant  a  claufe,  upon  his  own  fuggclhon, 
Ll  out  an  further  approbation  from  the  old  man,  than  h>s  not 
"aki'g  an  a  dler,  which  n.ight  very  readilv  proceed  trom  h.s 
^ot  tnkir^  not.cc  of. t;  and  Mr  Llvlngdon  ..  IbU  thclc  sexcufeabk. 
th  t  froin  what  Mr  Innes  had  iaid,  he  mull  evidently  have  c.n. 
a  Mr  l"  ncs  did  not  imagine  he  was  poireded  ot  any  moveabks 
i.  1     not  bcMr  I  ivinjdlon's  opinion  ;  hcmuil  haveknown  that 

S^wn'snro  netor  c    feme  moveables,  at  IcaU  of  the  furniture  ol  the 
he  was  Propnct  thcretore,  ot  this  general 

louehewasf     ngm^  il-ii-"  a«^f^'"J^'-^.    -'^'-"^    ^'^y 

^•nl'\h"rc.n  be       da  proper  or  explicit  confent  on  the  part  ot 
Mr  in  '       To    Mr  L.ving.loL  to  take  upon  himicU  to  .io  a  thing 
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of  this  kind,  in  a  deed  executed  in  fucli  a  clandeftine  manner, 
where  there  were  fo  many  circumftances  that  Ihould  have  made 
him  fo  exceeding  cautious,  and  where  his  partiality  to  the  defend- 
ers would  naturally  be  fufpedled,  cannot  bear  any  favourable  con- 
ftrutlion:  and  although  Mr  l.ivingfton  is  at  much  pains  to  have  it 
thought,  that  he  was  fenfible  of  the  injuftice  Mr  Innes  was  doinp* 
his  eldefi;  fon,  by  giving  him  fo  little  ;  yet  that  is  not  at  all  recon- 
cileable  with  his  condudl  in  this  matter,  when  your  Lordfiiips  take 
into  your  confideration  his  readinefs  to  infert  the  claufe  above 
mentioned  without  any  orders. 

Indeed,  excepting  this  note,  which  MrLivingflon  has  never  been 
able  to  difcover,  the  whole  of  this  deed,  even  from  Mr  Livingfton's 
account  of  it,  appears  to  be  the  fabrication  of  Mrs  Innes.  She  it 
is  that  fends  for  him  to  come  in  order  to  get  it  executed;  and 
when  Mr  Livingfton  finds  himfelf  at  a  lofs  for  thelubjecls  that  are 
to  be  conveyed  in  it,  it  is  to  her,  and  not  to  Mr  Innes,  that  Mr 
Livingfton  applies.  And  what  indeed  ftrongly  indicates  who  was 
in  facfl  the  framer  of  the  deed,  is  the  queflion  which  Mr  Innes  puts 
to  his  wife,  after  all  is  over,  "  My  dear,  are  you  fatisfied  r" 

Confidering  therefore  the  clandefline  and  undue  manner  in 
which  this  deed  had  been  executed,  it  was  not  furprifing  that  thefe 
defenders  fhould  be  fo  anxious  to  keep  it  a  dead  fecret,  andfliould 
have  been  fo  much  afraid  of  its  coming  to  light. 

That  they  were  greatly  afraid  of  this,  and  of  its  being  known 
what  fliare  they  had  in  obtaining  it,  appears  clearly  from  the  be- 
haviour of  Charles  Innes,  who,  at  the  time  of  opening  his  father's 
repofitories,  denied  that  he  knew  of  any  deed  having  been  executed 
by  his  father,  Purf.  proof,  p.  34.  H  ;  though  he  has  been  obliged  to 
acknowledge,  upo.i  oath,  that  Mr  Livingfton  had  flicwed  hini  the 
fcroll  of  the  deed  in  queftion  foon  after  it  was  executed  ;  and  that, 
even  previous  thereto,  his  mother  had  informed  him  of  it.  It  is 
needlefs  to  obferve  to  your  Lordfliips,  that  this  defender  could 
not  have  denied  his  kno-.vledge  of  it  with  any  other  view,  than  to 
make  it  be  believed,  that  he  and  his  mother  had  had  no  hand  in 
it,  and  that  it  had  proceeded  entirely  from  the  oki  gentleman's 
free  will  and  deliberate  adl. 

On  the  whole  therefore  the  petitioner  apprehends,  that  he  has 
ftated  fatisfadlory  evidence  to  your  Lordfliips,  that  his  father  was 
reduced   to  fuch  a  ftate   of  imbecility  at  the  time    this  deed   was 

O  granted, 


(    54    ) 
..ranted    that  it  was  an  eafy  matter  for  thefe   defenders  to  Impofe 
^P^r^Vm      And  although  it  was  impomble  for  the  rctU|oner   to 
bring  a  pofuive  proof  ot  the  impofuion  at  the   t>me  th:s  deed  w 
imp?tr.ted,  on  account  of  the  clandeanie  manner  >n  vvh.ch  it  was 
executed  ;  yet  the  petitioner  apprehends,  that  the  proof  muft  he  e- 
ouaUv  convincing  which  he  has  brought    of  many    c.rcumlUnces 
?nc'.r^fiaent  with   this  deed's  being   the   dchberate  and  free  ad  of 
Mr  Innes,  joined  with  the  Arong  prefumpt.ons   anfing  hom  the 
induct  of  the  defenders,  and  from  the  nature   of  the  deed  ulelf. 
The  petitioner  therefore  hopes  ^  our  Lordlh.ps  wdl  fee  good  reafon 
7ofet  aGde  this  deed,  impetratcd  from  his  father  by  the  undue  arti- 
fic      of  I'is  fecond  wife,  whereby  he  .s  dihnherumg  the  petu.oner 
Ss  fon,  contrary  to  the  obligations  of  his   full  marr.age-contraa 
and   to  every  previous  deed  and   fettlcment  when   his   judgement 


was  entiie. 


May  It  therefore  pkafe  your  LordP^ps,  to  alter  the  Urd  Ordinary  s 
interlocutor,  fnd  to  reduce  the  faU  deed  of  the  ^lf^f«-7 
1764,  upon  both  or  cither  oj  the  rcajons  of  re du^ ion  libelled. 

According  to  juftice,  6'C. 

GEORGE   OGILVIE. 


State 
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State  of  the  heritable  and  moveable  eftpc^  „r  ,1,    j        .  . 
Mr  Innes,  at  the  diffalution   of  hiffiT^  '^'""^'^ 

Margaret  Meriot.  "^  marriage  with 

fubCJlence  of  the  firft  LrS^^t  coft  abZ^  ""       o 


Ahillof  L.I  oo  Sterling,  due  bvCarr"„fr         "  '°° 

Mr  Innes,  with  ten  jtrs  inteLft  '^i  ch  M?!*! 
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^le^ln^rn'"   '^^'^°^'^'  ^"°   fumifhed  houfes. 
one    m     town    and    another    in     the    country 
whxch,  mckuhngfi!ver-p]ate,  6'c.  mJZcnlc 
computed  ac  ^  i        7       ^      .«;,   wcji  oe 
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State  of  the  fums  paid,   and  fubjeds  difponed     bv  Mr  Fn 

nes,   to  his  children  of  the  fidt  marriage  ^ 

To  his   eldeft  fon,  Alexander  Innes,  the  lands  of 
Cathlavv,  which   appear   by    the    writs   to  have 

To  the  houfehold-furniture"  thereon,  ^bo.t           /*  'T/o    'o      "^^ 

To  Wnham  Innes  his  fecond  fon,  to  the  amount  of  J,     °     ° 

l^faT\  ^^iD'^^i^  Littlejohns,  fons  to  his  ^"^            ° 

eldeft  daughter  Grizel  Innes,  per  account,         -  ,  07     8  x  x 


Carried  forward,         L.   X710 
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C    s(^    ) 

Brought  forward, 


To  Margaret  Innes, 
To  Tanet  Innes, 
To  Isabel  Innes, 
To  Joan  Innes, 

To  Ifabell  Innes  at  feveral  limes, 


1710  4 

5t 

166  13 

4 

166  13 

4 

166  13 

4 

166  13 

4 

2376  17 

9\ 

66  13 

4 
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What  n.oney  Joan  Innes  got^^r  and  ^ove  ^^e^Sooo  rn.Us^a- 
bove  mentioned,  was  not  ^^l2,^^.2Zor-.n\^^^  ^o -'"^^^ 
.vas  money  in  h.s  hands  as  ^f  ?""'^^^f^°,,^  j,  ;,  not  to  be  Ibppo- 

fhefucceedcd   by   l^^^^/^^'^fi^^^'^^^^^^^ 

fed  that  Mr  Innes  would  give  her  mo  etna         y         ^^^^^^^^^    ^ 

daughters,    efpecially    when  fhe  marned, 
without  her  father's  coafent. 

^     r     J     of    V.;q    fleath  •    and   what  the 

deed  continues  in  force. 
The  houfcs  m  Edinburgh,  as  valued  by  Meff.  Mita 

and  brown, 
Srnrk  in  fuc;ar-houfe,  "  , 

Stock  £  vcn  to  Charles  Innes.  fcr  Ins  oath  - 

A  furni  hca  hou(c.  and  filver  plate.  ^^  leaft 
Two  bonds  by  Alexander  Innes  now  of  Cathlaw, 

granted  by  him  to  his  father,  for 
jntcrea  due  thereon,  about 


January  y.   iy6g. 

ANSWERS 


FOR 


Ifabel  Inp;lis,  Reli£t  of  the  deceafed  Alexander  Innes  of 


^t> 


Cathlaw  ;  and  for  Charles,  George,  David,  Archi- 
bald, Gilbert,  and  James  Innes's,  Children  of  the 
Marriage  betwixt  the  faid  Alexander  Innes  and  Ifabel 
Inglis; 

TO         THE 

P  E  T  I  T  I  O  N  of  Alexander  Innes  of  Cathlaw. 


■^  H  E  deceafed  Alexander  Innes  of  Cathlaw,  merchant 
in  Edinburgh,  was  twice  married. 

By  his  contrad  of  marriage  with  Margaret  Herriot, 
his  firft  wife,  dated  13th  Auguft  1708,  Mr  Innes  be- 
came bound  "  to  provide  the  fum  of  15,000  Merks 
*'  to  himfelf  and  his  future  fpoufe,  and  longeft  liver  of  them'  two, 
**  in  liferent,  and  the  bairns  lawfully  to  be  procreate  betwixt 
"  them,  in  fee."  The  contratft  likewife  contains  a  claufe,  provi- 
ding to  himfelf  and  the  children  of  the  marriage,  "  whatfomever 
*'  lands,  heritages,  annualrents,  and  others  he  fliall  happen  to 
••  conquefs  and  acquire  during  the  marriage." 

Of  this  marriage  there  was  ilTue,  two  fons  and  five  daughters, 
Alexander  the  petitioner,  William,  Grizel,  Ifabel,  Janet,  Marga- 
ret, and  Joan. 
The  marriage  difTolved  by  the  death  of  Mrs  Innes  in  the  year  1730. 
Mr  Innes,  in  implement  of  the  obligation  contained  in  his  con- 
trail of  marriage,  made  very  ample  provifions  in  favour  of  the 
above-named  children  of  the  marriage,  in  the  following  manner. 

On  the  31ft  January  1740,  he  difponed  to  Alexander,  his  eldeft 
fon,  the  eltate  of  Cathlaw,  Curchills,  zSc.    burthened  only  with 

A  Mr 
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iVir  Innes's  own  liferent;  wliich  liferent,  it  was  alfo  declared, 
ftiould  expire  immediately  upon  Alexander's  marriage  :  and  he  ha- 
ving accordingly  married  within  two  years  after  the  date  of  the 
difpofition.  Mr  Innes  yielded  up  to  his  fon  the  entire  poffefTion  of 
this  eftate,  which  has  been  enjoyed  by  him  ever  fmce. 

This  ertate  of  Cathlaw  had  been  purchafed  by  Mr  Innes  in  1725, 
at  the  price  of  L.  1027  Sterling.  During  the  time  that  it  was  in 
his  own  pofleirion,  Mr  Innes  had  expended  upwards  of  L.  1000 
more  in  building  a  houfe,  and  making  improvements.  At  the 
the  time,  therefore,  when  it  was  given  up  to  Alexander,  the  eftate 
of  Cathlaw  cannot  rcafonably  be  eftimated  at  leis  than  L.  3000 
Sterling.  Its  prefent  value,  as  appears  from  the  evidence  adduced 
in  the  courfe  of  this  procefs,  is  confiderably  more,  being  about 
L.  3700. 

To  William  his  fecond  fon,  Mr  Innes,  in  the  years  1741,  1743. 
and  1 75 1,  advanced  confiderable  fums  to  account  of  his  patri- 
mony, as  expreffed  in  the  receipts,  amounting  in  all  to  L.  425,  3  s. 
Sterling. 

Grizel,  the  eldeft  daughter,  married  David  Littlcjohn,  without 
the  confent  of  her  father,  and  died  without  receiving  any  fliarc 
of  his  efteifls.  But  it  appears  from  an  account  made  out  by  Mr 
Innes,  and  found  in  his  rcpofitorics,  that  he  paid  out  for  the  main- 
tenance, cloathing,  and  education  of  Alexander,  David,  and  Da- 
\tda  Littkjohns,  her  children,  to  the  extent  of  L.  107. 

Ilabcl,  the  fecond  daughter,  married  John  Srenhoule  of  Glen- 
quoy.  And  althougli  the  matcli  was  by  no  means  agreeable  to  Mr 
Innes,  yet  he  adv:incci.i  to  them,  at  fuiulry  times,  the  fum  of  1200 
merks  ;  and  in  1737  he  paid  Mr  Stenhoufe  3000  mcrks  more,  by 
way  of  tocher. 

Margaret,  uj  on  her  marriage  with  Mr  Archibald  Hart  in  1735, 
received  30CO  nicrks  likewifc  as  her  tocher. 

In  1736,  Mr  Innes  paid  the  like  fum  with  Janet  his  fourth 
daughter,   upon  her  marriage  with  Mr  Mercer. 

Joan,  the  youngeft,  was  married  to  William  Taylor  writer  in 
Edinburgh,  without  her  father's  confent.  But  upon  a  poftnuptial 
contradt  of  marriage  being  executed  betwixt  ihcm,  in  July  i7i;i, 
Mr  Innes  difponed  to  Mr  Taylor  two  dwelling-houfcs  in  the  Old 
Aflembly  clofc;  and  further  granted  bond  to  him  for  L.  240  Ster- 
ling; which  was  accordingly  paid  iQlh  February  1755. 

The  whole  daughters,  but  liiC  eldeft,  having  thus  received  what 

wa& 
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manner  of  all  .ha.  fhty  we  e  entledTo  at„'"f  •  "^"l!    """  ™P'= 
their  mother's  con.r.4  oTrrrate      Ifibel    h"'"K^''°''»*™''2'> 

dre'^;Si:t;i^::rS;:tc:i:r,*='d^^'fe-''^"°f*--^^^ 

their  (hare  of  .heir  g3f  .her's  eS?      f     ^  k^°»°.  ^'"''"S'  ^'^ 
the  managemen.  for^bdroof  of  hiSld'ref  "'"'  "'  '"""  '°°'' 

B;;^?s'rei^j"^::,r^Trat™e''  tr-^r """  y^'- 

to   provide  the  fum    of  rrt^;.  P'  Mr  Innes  became   bound 

which  was  4000  m^rks    rnh      rT^''.  Y'"^''  ^''  ^'^^'^   '-^^^'' 

tion  was  only  tovL'i^LrMMntf  '"""''  """"«  "^  '''^  P^ 

heini  'r."rrv'd'i:  hTfch  °'"''"r''^  '^'^  '"-'"s^-  ^i^i-« 

been  beftowed  bv  ?he  cnn?  \'""'''  '""'  """""^  '■>=™^  «>  have 
provifion  for  .he'4!ure"cft".larar'  T"  -^/"^  .«'-"= 
provided  .0  children,  excep.  wh^.'SbJe'S^.o-^Sr-'niS: 

dren°w'erbl'"f'i'P'"^"'°"'  ''°""^^'  "° '^^^  ''>='"  '■'''^"  chil- 
dren were  born  of  .his  marriage;  and  of  .hefe,  fix  are  ffill  alive 

had  ,rn?,:T""f  *'^  "°-P'=a=d  i-reafe  of  his  fam  y,  Mr  'n„es 
marrTal     If  |l°1  ^''"%"°' '^  ohkr,c  .he  defeft  in  .he^  on.raft  of 

,en!„^'       J  """"  ""^  "Ota  lingle  far.hing  for  iheir  main 

tenance,  education,  and  for  fetting  thfm  out  in  L,  except"  hat 
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CO  fdered'u  as  a  very  in.portaat  d.,y  .ncumbcn.  "po" Jj'-.  " 
Drovide  in  a  fuitablc  imnncr  for  his  growing  family.  And,  upon 
fhefc  r^irives,  he  at  d.ffercnt  times  executed  deeds  rn  the.r  favour. 
"xhTs  on  'the  .4th  Auguft  ,747.  he  ^f?'"'f^°^^^  y'^'^ 
•...!„„.,   ^f  .Kic  fernnd  marriage,  a;^.  Charles,  George,    Uxyia, 


chi  dren  of  this  fecond  marriage,  viz.  Charles,  George     Uxpa, 

n   trchlld  Inncs-.  and  to  Allan  and  Thomas  Innes   both  ln.ce 

ad,  a  dwclling-hoale   belonging  to  hnn  .n   ^J^^^^°^^ff^£:.    f  J^^ 

e  dilpolition  proceeds  exprelsly  upon  the  narrative    "  That  he 

%tt;^blc  L  iVnn  Prided  to  the  Chilean  betwixt   urn  ^ 


nrTrmn  :;;^:^'bSc;;ging  to  hnn  m  theCowgat.  And 
the  dilpolition  proceeds  exprelsly  upon  the  narrative  "  That  he 
^'li  ?°n"blc  ^ic  lum  pro'vided  to  the  children  bctw^x^^  -  -^ 
Ifabel  Inelis  his  nielent  Ipoiile,  was  too  fma  1 ;  and  that  there 
foS  it  was  naollrealonable,  that  it  Ihould  be  augmented,  and 
<•   thit  ir  was  his  duty  lb  to  do."  j. 

Upon  the  lame  narVative.  he.  on  the  .6th  Auguft  1747'  g^^  P^; 
ncd  to  his  children  above   named,    a  tenement  of  land  in  Borth- 
':t^  clofe       And  this  difpoiition  contains  the    ollo-ng  dau  e 
'.  Declaring  always,  as  1  hereby  exprelsly  declare    1  ha    th     pc 
.'   fent  ric^ht   and    dilpofition  in  favours  of  my  faid    children   and 
.«     he  r^brefauls.  and  another  made  by  mc  in  their  favours    da  ed 
"  the  ^4th  day  of  this  current  month  of  Auguft  .747.  of  the  fitth 
w   ftory  o     the^tenemenc  of  land  lying   upon  the  north  Ude  of  tne 
.'   Cowgate  of  Edinburgh,    and  to   the   eaft  ot   the   ^^^^-^^^^^ 
«'  tCcof,  are.  over  and  a^ove,  and  but  prejudice  ot  the  fums  ot  mo- 
..      cv  provided  to  the  children  by  the  contraA  ot  marri.ge  befor 
..     niniuned   betwixt  nw  and  the  laid  llabcl  Ingl.s    fo   that   they 
..   a      no^  onlv  to  have  the  benefit  of  the  laid  two  difpofuions.   but 
..  n  fo  tllly  and  e!fedually  to  draw  the  fum    provided  to  the  ch.I- 
..  drcMi  by  the  iVul  contrad  of  marriage  ;    the  one  but  prejudice  of 
"   the  other  in  any  fort.  i      ,-      j  r     j     „ 

Ou  the  ^d  April   .753.    ^l'"  ^'^"^^  '"'Vo^^-'^  ^"  '^'^  ''^  defendeis. 
his  lliarc  in  the  Edinburgh  lugar-houle 

Upon  the  24th  of  the   fame  month,  he   conveyed   to  thun,  all 
Jd  and     lve^  bank-notes,   and  other  current  Ipec.e  ot  ready  mo- 
5cv  that  Ibould  be  found  by  him.  or  in  his  cuftody,  at  his  death. 
!xnd    nil  the  i6th  July   ■  75V.    ^e  dilponed  to  them  a  lodging 

'"^^irimrrlt  communicate  the.  deeds  to  any  pcrlo. 
'Ihey  were  not  even  known  to  ins  wife  and  family,  till  they  ^^crc 
found  in  his  rcpofitorics  alter  his  death.  Mihouah 
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Although  by  thefe  deeds  fome  addition  was  made  tothe  provi- 
fions  ftipulated,  in  the  fecond  contradl  of  marriage,  in  favour  of 
the  children  of  that  marriage  ;  yet  the  whole  when  divided  among 
fix  children,  none  of  whom  were  in  a  way  of  doing  for  themfelves 
except  the  eldeft,  and  burthencd  with  their  mother's  annuity,  was 
ftill  infufficient,  and  bore  no  proportion  to  the  provifion  made  for 
the  children  of  the  firft  marriage,  all  of  whom  were  now  fettled 
in  the  world,  and  in  comfortable  circumftances.  Mr  Innes  feems 
therefore  to  have  ftill  kept  up  his  intention  of  making  additional 
provifions  from  time  to  time  in  favour  of  his  younger  children. 

In  November  1763,  Mr  Innes  was  attacked  with  a  very  fevere  fit 
of  the  palfy  ;  a  diftemper,  which,  joined  to  his  great  ao-e,  o-ave 
an  alarm  to  himfelf,  and  to  all  his  friends.  He  now  law  that  it  was 
in  vain  to  delay  any  longer  j  and  that  whatever  fhare  of  his  effefls 
he  propofed  to  give  t©  the  children  of  the  fecond  marriage,^  muft 
be  fettled  upon  them  at  once. 

A  fhort  time  after  his  recovery,  Mr  Innes  accordingly  took  the 
refolution  of  making  a  total  fettlement  of  his  affairs.  The  perfon 
who  was  naturally  pitched  upon  to  frame  the  fettlement,  was 
Charles  Livingfton  writer  in  Edinburgh,  an  acquaintance  of  Mr 
Innes's  own,  and  a  relation  of  his  wife.  A  melTage  being  fent  to 
Mr  Livingfton  for  that  purpofe,  Mr  Innes  gave  him  a  note  wrote 
with  his  own  hand,  exprelling  the  manner  in  which  he  meant  to 
difpofe  of  his  effeds,  and  according  to  which  he  wanted  thataformal 
deed  fhould  be  drawn  up.  Mr  Livingfton  took  the  note  home 
with  him,  and  drew  up  the  fcroU  of  a  deed,  as  thereby  diredted  j 
which  being  afterwards  read  over  to  Mr  Innes,  and  corredled  and 
approved  of  by  him,  the  deed  was  extended  in  proper  form,  con- 
taining, inter  alia,  a  power  to  alter  at  any  time  of  his  life,  and  a 
difpenfation  with  the  delivery  ;  and  it  was  then  duly  figned  and 
executed  by  Mr  Innes,  in  prefence  of  witneffes,  on  the  21ft  Fe- 
bruary T764. 

By  this  deed  Mr  Innes  fettled  upon  the  children  of  the  fecond 
marriage,  all  his  houfes  in  the  town  of  Edinburgh  therein  parti- 
cularly enumerated,  together  with  his  whole  moveables  j  but 
burthened  with  the  payment  of  all  his  debts,  of  their  mother's 
liferent,  and  of  an  annuity  of  L.  108  Scots  to  Alexander  Innes  the 
purfuer,  the  eldeft  fon  of  the  firft  marriage. 

The  deed,  upon  being  executed,  was  kept  by  Mr  Innes  him- 
felf; and  it  was  found  in  his  repofitories  after  his  death. 

B  Mr 
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Mr  Innes,  at  the  time  of  executing  this  deed,  and  for  mmy 
months  after,  having  recovered  of  his  laft  fit  ot  the  paUy,  was  in 
his  ordinary  ftate  of  health,  going  abroad  daily,  coUedfinj  his 
rents,  and  managing  his  aifairs  as  ufual. 

Mr  Innes  died  in  the  month  of  March  17^)5,  being  above  a 
year  after  his  executing  the  faid  deed. 

Alexander  Innes,  the  eldell  fon  of  the  firft  marriage,  who  had  al- 
ready received  out  of  his  father's  e!f"e6ts  very  near  double  of  what 
was  bellowed  by  this  fettlement  upon  fix  younger  children,  has 
taken  it  into  liis  head  to  be  highly  offended  with  it.  Alexantier's 
plan  was,  that  his  father  ihould  make  him  an  independent  country- 
gentleman,  and  leave  all  the  reft  of  his  numerous  family  to  fhlfc 
for  themfclves;  and  becaule  his  father  has  difappointed  this  aml)i- 
tious  projeifl,  by  fettling  his  efi"edts  upon  a  more  rational  plan,  he 
therefore  wants  to  prove  the  old  man  out  of  his  fenles,  and  to  dc- 
jirive  him  of  the  privilege  of  judging  in  this  matter  at  all.  A  re- 
duction has  accordingly  been  executed  in  name  of  Alexander  In- 
nes of  this  fettlement  of  the  2  ill  February  1764,  upon  two  fepa- 
rate  grounds.  \mo.  That  the  conqucfi  of  the  firll  marriage,  which 
was  by  a  particular  claufe  provided  to  himfelf  and  the  children 
of  that  marria^*-,  had  been  encroached  upon  bv  the  fettlement 
under  redudlion ;  and,  zdo.  That  Mr  Innes,  at  the  time  of  making 
it,  was  not  of  a  difpofing  mind,  and  incapable  of  making  any 
fettlement  at  all. 

After  fome  proceedings  in  this  atflion,  the  parties  entered  into  a 
fubmiflion  to  Lord  Ilailcs  anil  the  prellnt  Lord  Advocate  ;  and  a 
jiroof  was  adduced  on  both  fides  by  authority  of  the  arbiters.  But 
the  fubmifiion  having  been  allowed  to  expire  by  a  particular  acci- 
dent, the  puiliicr  ab(olii;cly  reiuicd  to  enter  into  a  new  one. 

A  judicial  liciermination  being  thus  rendered  neccfi'iry,  the  Lord 

Kllio^k  0:dlnary,  to  whom  the  c.iufe  was  remitted,  in  placeol"  the 

July  !6.      late  Lorfl  Nilher,   of  this  dare,    pronounced  a  judgment,  repelling 

•  y'''^-         both  the  realbns  of  redu<flion.      And  to  this  judgment  his  Lord- 

(1  ip  has  finccadliered  by  repeated  interlocutors. 

The  caule  is  now  brought  before  vour  Lordlhipsby  a  reclaiming 
petition  for  the  purfiicr  ;   :i\\(\  the  defenders,  upon  their  {),irt,  hum- 
bly liibniit  the  following  anfwers. 
l<iift  Rca-         The  firfi  rcafon  of  rcdudtion  is  thus  dated  in  the  petition:  "  That 
ion  of  Kc-  >.  the  children  of  the  lirft  n)arri.i!/e,  s/^i  creditors  in  their  mother's 
munagc  contract,  liad  right  to  the  whole  conquell  of  that  mar- 

"   rias'e  : 
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"  riage  :  That  the  petitioner,  upon  the  rights  conceived  in  his 
"  favour,  is  entitled  to  whatever  fubjefls  of  that  conqueft  were  not 
"  particularly  allotted  to  the  other  children  of  the  marriage ;  and 
"  that  he  could  not  be  deprived  of  this  right,  by  any  gratuitous 
"  deed  of  the  father  :  That  this  deed  under  challenge,  therefore, 
''  falls  to  be  reduced,  as  the  only  fubje6ts  conveyed  thereby  to  his 
''  fecond  wife  and  children,  were  conquefl  during  the  fubfiftence 
"  of  the  iirft  marriage." 

To  this  ground  of  reduftion,  founded  upon  the  claufe  of  con- 
queft, there  occur  no  lefs  than  three  anfwers  ;  each  of  which  the 
refpondents  apprehend  to  be  feparately  relevant. 

imo.  It  is  an  eftabliifhed  point,  That,  notwithftanding  a  claufe  Anf.  [. 
of  conqueft,  a  father  is  at  liberty  to  encroach  upon  the  conqueft, 
in  order  to  make  rational  provifions  in  favour  of  the  children  of  a 
iecond  marriage  ;  fuch  provifions  being   juft.ly  regarded  as  an    o- 
nerous  and  neceflary  deed  upon  the  part  of  the  father. 

This  power  is  indeed  neceflarily  implied  in  the  nature  of  a  claufe 
of  conqueft.  A  claufe  of  conqueft  does  not  give  the  children  of  the 
m.arriage  a  direft  Jus  crediti,  but  only  a  /pes  JucceJJionis.  And  the 
fubjesfls  rriuft  be  taken  up  by  them  by  fervice,  as  heirs  of  provifion 
to  their  father.  It  would  feem  to  follow  therefore,  that  children 
fucceeding  by  virtue  of  a  claufe  of  conqueft,  muft,  as  reprefenting 
their  father,  be  bound  to  make  good  all  his- deeds  without  diftinc- 
tion.  However,  as  they  are  alfo  in  fome  fenfe  creditors  to  their 
father,  they  are  found  entitled,  iipon  that  footing,  to  fet  afide  his 
deeds  affecting  the  conqueft,  except  what  are  onerous  and  rational. 
All  this  is  fo  clearly  eftabliOied  in  your  Lordfliips  pradlice,  that 
it  is  unneceftary  to  argue  upon  it. 

The  general  principle.  That  a  father  is  not  reftrained  from  grant- 
ing rational  provifions  to  the  children  of  a  fecond  marriage,  by  an 
ordinary  claufe  of  conqueft  in  favour  of  the  children  of  a  former 
marriage,  does  not  feem  to  be  called  in  queftion  by  the  petitioner 
himfelf.  But  he  argues,  that  this  power  of  the  father  can  only 
take  place  where  the  children  of  the  fecond  marriage  are  altogether 
unprovided  for ;  and  that  no  inftances  occur  of  a  father  being  al- 
lowed to  burthen  conqueft  provided  to  children  of  a  firft  marriage, 
by  additional  provifions  to  children  of  a  fecond  marriage,  who  were 
already  provided  by  a  marriage-contraft. 

The  refpondents  do  not  fee  that  this  circumftance  can  have  the 
leaft  weight  with  your  Lordft^ips.  The  nature  of  the  provifion  made 

to 
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to  the  refpondents  bv  their  mother's  contna  of  marriage  has  al- 
ready been  explained.  The  Turn  is  inconaderable  ;  and  the  whole 
is  liferented  by  their  mother.  Under  thefe  circumftances  therefore 
there  cannot  'be  the  leall  doubt,  that  to  make  a  luitablc  pro- 
vifion  to  the  reipondents,  bcfides  what  their  mother  liferented,  was 
a  proper  and  rational  deed  upon  the  part  of  Mr  Innes,  as  much  as 
if  no  fecond  contrad  of  nv.uriage  had  exifted.  The  petitioner  like- 
wife  is  under  a  miftake,  when  he  fays,  that  no  inftancc  of  this  has  e- 
vcr  occurred  in  your  Lorddiips  pradice.  In  a  cafe  decided  <;th  Febru- 
ary 1660,  Cowan  contraY  onnz,  a  bond  of  provifion  to  a  child  ot  a 
firft  mai  riage  who  had  before  that  got  from  her  father  a  certain 
tocher,  which  Ihc  and  her  huaiand  had  accepted  in  fatisiadion  of  all 
Ihe  could  aHc  or  claim,  was  ludaine.l  againft  the  children  of  the  le- 
cond  marriage,  founding  upon  a  cUulb  of  conqucft;  the  bond  be- 
ing confidered  as  a  rational  deed,  and  not  done  injraudem  ot  the 
ublieation  of  conqucft.  n       1     1 

But,  fays  the  petitioner,  Mr  Innes  himlelt  has  cxprcfsly^ decla- 
red in  the  marriage-contradt,  what  he  judged  would  be  necellary  for 
ull  the  purpofes  of  that  marriage  -,  and  he  cannot  now  be  allowed 
to  make  any  farther  encroachment.  This  matter  has  been  aheady 
explained  It  may  be  true,  that  Mr  Innes,  at  the  time  ot  his  Iccond 
marria;,^e,  imagined  that  the  fum  contained  in  the  contradl  was 
fully  fuflicient.  To  provide  a  fuitalde  jointure  for  Mrs  Innes,  fcems 
to  have  been  the  chief  ohieft  which  the  parties  had  in  view.  n- 
dced  what  cxpcdation  could  Mr  Innes,  or  any  mortal,  have,  that 
entering  into  a  fecond  marriage  in  his  6oth  year,  he  was  to  live  to 
fl-e  himfcif  the  father  of  no  Iclsihan  eleven  children  bornot  that  mar- 
rianc  ?  What  was  therefore  judged  a  fuitable  provifion  at  the  time 
of*  the  marriage,  muft,  upon  the  uncxpeded  birth  ot  lo  numerous 
;in  offspring,   have  become  a  very  unluitable  one. 

The  argument  upon  tliis  hea.l  therefore  (lill  returns  to  the  que- 
ftion  Whether  <lo  the  fubjeds  fettled  upon  the  reipondents  by  the 
deed'unilcr  rcdudion,  exceed  the  bounds  of  a  rational  proviiion, 
or  not  >  The  value  of  the  houlcs  conveyed  to  tlie  rcli)0iulents  by 
this  deed,  as  eftimatcd  upon  oath  by  Mclf.  Mylne  and  Brown 
architeds  in  Edinburgh,  together  with  the  Hock  in  the  lugar-houfe, 
formerly  difponed  to  the  refpondents  by  their  father,  amounts  only 
to  L.  2808  Sterling.  And  when  from  this  is  deduced  the  amount 
of  the  fcvcral  burthens,  the  remainder,  as  will  appear  to  your 
•LordHiips  from  the  following  Hiort  flictch,  is  only  I..  1248  :  15  :  6 
,.      ,•      '  1  hu-^ 

bteilmir. 
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And,  on  the  other  hand,  this  deed  is 
burthened  with  the  payment  of  all 
his  juft  and  lawful  debts,  which,  by 
a  ftate  produced,  amount  to  L.  cii  8  i;Z- 
2do,  With  1400  merks  of  jointure  to 
Mrs  Innes,  which,  at  ten  years  pur- 
phafe,  is  _  .  _  ^        ^  8 

3f:o,   With  the  liferent  of  a  houfe  in  ^' 

Carrubber'sclofetoher,  which  gives 
of  yearly  rent  L.  18,  and  which, 
at  ten  years  purchafe,  is  -  180     o      o 

4/0,  With  an  annuity  of  108  Scots  to 
the  purfuer,  which,  at  ten  years 
purchafe,  is  -  _  .  90     ,.     . 


L.  2808     o 


—    ^SS9     4     6-^-, 
Refts         L.  1248   15     JJl 

This  fum  of  I,.  1248,  yourLordiliips  will  obferve,  is  to  be  di- 
vided among  ft  fix  children,  being  about  L.  200  to  each  of  them 
It  IS  lubmuted  therefore,  whether  this  provifion  can  be  fet  afide  as 
iiTatioaa  or  extravagant  :  Mr  Innes  being  a  perfon  in  good  circum- 
nances,  his  edeft  fon  having  received  for  his  patriLny  a  land- 
eftate  and  all  the  other  children  of  the  former  marriage  havino- 
been  already  provided  for,  and  comfortably  fettled  in  the  world    "" 

The  petitioner,  it  is  true,  in  a  flate  annexed  to  the  petition, 
makes  the  amount  of  the  fubjeds  difponed  to  the  refpondents  to  be 
^.  390s.  hut  the  manner  in  which  he  makes  this  oiit,  is  by  fta- 
tmgonly  the  value  of  the  fubjcdts  left  by  Mr  Innes,  without  men- 
tioning one  vyord  of  the  debts  due  by  him,  and  the  other  burthens 
with  which  thefe  fiibjedts  are  charged. 

.nfn'''  ^'}^^''''\  ^af=^l/-  200,  as  the  value  of  a  furniflied  houfe 
and  filver  plate,  a  though  Mr  innes's  furniture  was  not  worth  half 
It  t  ""  '  ?  N  ^'^^^^^^^'"  ^^  i«  ^'^iue,  it  ftood  provided  to  his  wife. 
Mis  Innes,  by  her  contracfl  of  marriage  ;  and  confequently  cannot 
be  taken  m  computo  as  part  of  her  childrens  provifions.  Neither  can 
ttie  L.  2CO  given   to  the   refpondent  Charles  Innes,  as  his  ftock  in 

trade. 
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trade,  wl.cn  he  en-.ercd  upon  buiniefs  ieveral  pars  before  his  father's 
death,  be  properly  rtated  inihis  account,  as  it  r;  no  part  of  the  fuNea. 
or  efFeas  which  the  refpondents  take  in  virtue  of  the  deed  under  ch..  - 
lenge.      And  as  to  the  other  two  articles  in  the  petitioner  s  account 
ot  L.  400   principal   and    L.    300  intereft    due    by  two  bonds  o 
the  petitioner  himfelf  to  his  father,  the  refpondents  have  not  yet 
had  acccfs  to  inform  thcmfelves  pariicularly  as  to  the  circumdanccs 
and  amount  of  thefc  debts.      But  fuppofmg  that  their  amount,  as 
ftated  by  the  petitioner  himfelf,   is   to  be  added_  to  the  fum  above 
mentioned  of  L.  1248  :  15  :  5-   ^l^^y  ^""^^^  °"^?  increalethe  tota   to 
L.  1948:  15:5;  which,  when  divided  among  the  I.X  children,  is  but 
a  trltie  above  L.  300  Sterling  to  each.        ^    ,      .   ,  .         .  , 

The  petitioner  has  alfo  exclaimed  agalnft  the  inhumanity  of  lea- 
ving unprovided  for  the   three  Litclcjohns    Mr  Innes  s  grandchil- 
d  el  by^his  eldeft  daughter  Grlzel.     The   faa   is,   that  one  of       e 
three  las  dead  at  the   time  of  executing  the  lettlement    and  the 
other  two  were  fettled  in  life,  particularly   the   eldeft    who  relidc. 
L  Jamaica,  and  is  in  extreme  good  circumftances.      Mr  Innes  hcl 
been  at  the  whole  expence  of  their  education  ;     and  Gnzel  he:fc  f 
had  received,  alongft  with  Mr  Inncs's  other  children,  a  conhderable 
fum  from  her  grandfather's  llicceftion. 
Anf.  II.       2do,  The  refpondents  do  maintain,   in   the   ne>ct  p.ace.  Tnat  the 
full  vilue  of  the  conqueft  of  the  firft  marriage  had  before  this,   at 
different  times,  been  diftnbuted  amongft  the  children  of    hat  mar- 
ria'^e.     This  obligation   therefore   being  completely   ^^tisfied     M 
Innes  had  the  full  and  entire  difpofal  ol   all  that   remained   of  his 

'^In  order  to  fatisfy  your  Lordihips  that  this  is  the  c:fe  there  is 
hereto  annexed  a  ftate  of  the  conc,neft  at  the  <^^^^f^^;^\'f  ^'^  ^f 
marri°"e.  and  of  the  fuhfcquent  provilions  made  by  Mr  Innes  to 
Te  1  ddrc-n  of  that  marriage,  in  dinbrcnt  views  :  From  a  ot 
which  it  appeals,  that  the  conqueft  was  coniulerably  niorc  than 
;^haufted  by  what  was  given,  at  different  times,  to  th.  children  of 

'' h  trun^cceffiry  here  to  enter  minutely  into  all  the  diftucnt 
obieaions  whi,  h  the  parties  h  ve  made  to  each  other  s  calculations 
anon  this  fubica.  The  refpondents  (liall  only  mention  one  or 
two  thin;>s  which  appear  to  be  moft  material. 

u„o    With  re'.ard  to  the  extent  ot  the  daufe  of  conqncQ  in  th.s 
'  ■"  cafe. 
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cafe,  the  refpondents  have  maintained,  that  it  only  comprehends 
lands  and  heritable  fubjeds  ;  but  that  moveable  debts  or  fums  of 
money  do  not  fall  under  it.  The  words  of  the  claufe  are  :  "  T'/jat 
"  w/jatjbmever  /a/tcfs,  heritages,  anmialrents,  and  others,  he  fliall  happen 
**  to  conquefs  and  acquire  during  the  firft  marriage  betwixt  him 
"  and  the  faid  Margaret  Herriot,  his  future  fpoufe,  he  fhall  pro- 
''  vide  the  fame,  and  take  the  bonds  and  fecurities  to  be  made  and 
."  granted  therefor,  to  and  in  favours  of  himfelf,  and  the  chil- 
"  dren  of  the  inarriage,  &c." 

This  claufe,  it  feems  evident,  cannot  be  conftiued,  fb  as  to 
comprehend  moveable  debts.  The  expreffion  "  others"  muft  plain- 
ly mean  others  of  the  fame  kind,  /.  e.  heritable  debts.  Accord- 
ingly, in  a  fimilar  cafe  obferved  by  Lord  Harcus,  "  it  was  found, 
"  that  an  obligement  in  a  contract  of  marriage  to  provide  the  wife 
"  to  an  annualrent  of  what  lands,  teinds,  annualreuts,  &c.  not 
"  mentioning  fums  of  money,  fhould  be  conqueft  during  the 
*'  marriage,  was  found  not  to  extend  to  the  annualrent  of  move- 
"  able  fums.  February  1682,  Aitken."  The  petitioner  has  laid 
hold  of  the  word  "  bjnds"  which  occurs  in  this  claufe,  as  appli- 
cable to  moveable  debts.  But  it  is  more  natural  to  fuppofe,  that 
heritable  bonds  were  here  in  view  ;  the  fubjecls  for  which  thefe 
bonds  and  fecurities  were  to  be  taken,  being  explained,  by  the  pre- 
ceding part  of  the  claufe,  to  be  lands,  heritages,  and  others.  If 
your  Lordfliips  fiiall  be  of  opinion,  that  moveables  are  not  com- 
JDrehended  under  this  claufe  of  conqueft,  the  conqueft  of  Mrlnnes's 
firft  marriage  will,  in  this  vie w,  be  overpaid  to  the  children  of  the  mar- 
riage, by  tiie  fum  of  L.  3  149  :  7  :  8|  Sterling.  And  even  although 
moveables  are  included,  the  obligation  of  conqueft  is  more  than 
fatibfied  by  L.  2659  :  14  :   i^  Sterling. 

zdo,  Another  thing  difputed  betwixt  the  parties,  is.  Whether 
the  refpondents,  in  order  to  extinguish  the  obligation  of  conqueft, 
are  entitled  to  ftate  the  rents  of  the  lands  of  Cathlaw  from  the 
lime  that  they  were  difponed  to  the  petitioner,  and  if  they  can  ftate 
intereft  upon  the  fums  advanced  by  Mr  Innes  to  the  other  children. 

This  point  the  refpondents  apprehend  to  be  attended  with  very 
little  difficulty.  It  is  an  undifputed  point,  that,  both  by  the  na- 
ture of  an  obligation  of  conqueft,  and  from  the  particular  concep- 
tion of  it  in  the  prefent  cafe,  fuch  an  obligation  Is  only  preftable 
at  the  father's  death.  It  is  equally  clear,  that  the  amount  of  the 
conqueft  muft  be  ftated  as  at  the  diffolution  of  the  marriage ;    and 
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tliat  the  growing  rents  and  iiitered:  arifing  due  after  that  psriod, 
do  not  fall  under  the  obligation.  Mr  Innes  might  mofl:  unque- 
ftionably,  notwitliAanding  the  obligation  in  his  firrt:  contradl  of 
marriage,  have  retained  in  his  own  hands  the  whole  fubie<5ls  of  the 
conquL-ft  during  his  life.  And  had  he  done  fo,  the  rents  and  in- 
terert  falling  due  after  the  dillolution  of  the  firlt  marriage,  would 
have  been  entirely  at  his  own  difpofal  ;  and  would  have  afforded 
him  an  une.xccptionable  fund  for  providing  the  children  of  the  fc- 
cond  marriage.  If  therefore  Mr  Innes  has  made  over  to  the  chil- 
djen  of  the  firft  marriage  a  fund  which  fell  not  under  the  conquefl:, 
it  fecms  unavoidably  to  follow,  agreeable  to  that  maxim  of  law, 
Dcjitor  lion  prcefiiiu'.tur  donarc,  that  this  mull:  be  imputed  to  extin- 
guilh /^ro  tattto  the  obligarion  which  Mr  Innes  was  under  to  make 
good  to  them  the  conquell:  itfclf.  If  the  rcfpondents  are  allowed 
to  rtate  the  intercrt,  the  conquefl  is  overpaid  by  L.  6484  :  13  :  5y 
Sterling.  If  intereil  is  not  flated,  the  amount  of  the  overpay- 
ment is  reduced  to  L.  26^9  :  14  :  1-^  Sterling. 

It  docs  not  fcem  neccfTary,  in  this  (liape  of  the  caule,  to  enter 
more  minutely  upon  calculations  of  this  kind.  The  errors  com- 
mitted by  the  petitioner  in  the  ftates  which  lie  has  luhjoincd  to  the 
petition,  arc  indeed  lome  of  them  pretty  extraordinary.  Thus, 
for  inllance,  he  ftates  the  value  of  the  conquefl  at  the  difTolution 
of  the  marriage  at  L.  s^^o-j  :  i^  :  6.  But  here,  according  to  cuflom, 
he  only  flates  the  amount  of  the  effects,  without  deducing  one  far- 
thing upon  account  of  debts  ;  although  the  debts  due  by  i\Ir  Innes 
at  the  dili'olutlon  of  the  firlt  marriage,  which  mull  be  deduced 
from  the  conquefl,  and  which  are  clearly  inflruilled  by  vouchers  in 
proccfs,  amount  to  no  Icls  than  L.  1650,  12  s.  Sterling.  In  like 
manner,  wiien  flating  the  amount  of  thepa\mcnts  made  bv  Mr 
Innes  to  tlio  chiliircn  of  the  fi.ll  marriage,  he  flares  only  L.  166 
as  given  to  the  youngclt  daughter  Joan.  The  fail  is,  that  Joan  re- 
ceived no  Icfs  than  L.  408  Sterling.  The  petitioner  has  indeed 
faid,  that  part  of  this  fum  was  upon  account  of  cflcilfs  left  by  her 
grandfather,  and  with  which  Mr  Innes  had  introniitted.  Jjut  it 
appears  cL-.irly  from  Mr  Taylor  her  hufiiand's  dilcharged  bond, 
and  fcrc)ll  of  the  difptjfition  by  Mr  innes  to  him,  produced  in  pro- 
ccfs, that  this  lum  of  L.  4-8  was  given  her  as  jier  patrimony,  (roni 
his  own  cftatc,  and  was  qiiilc  dillmct  from  any  claim  that  ihe  had 
againfl  her  father,  upon  account  of  her  grandfathet's  fucccffion  ; 
for   which   .Mr    Innes  fcparately  accounted    to  her  and  his  other 

children 
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children  of  that  marriage,  as   appears  from  vouchers  in  procefs. 

pio.  Your  Lordfhips  have  already  been  informed,  that  no  lefs  Anf.  III. 
than  four  of  Mr  Innes's  daughters  of  the  firft  marriage,  upon  re- 
ceiving certain  provifions  from  their  father,  d  fcharged  him,  in 
the  moft  full  and  ample  form,  of  any  thing  further  that  they  were 
entitled  to  claim  by  and  through  their  mother's  contradl  of  mar- 
riage. Although  therefore  the  v\'hole  conqueft  fhould  not  have 
been  exhaufted  ;  yet,  if  the  petitioner  himfelf  has  received  his  full 
fhare  of  that  conqueft,  he  has  no  title  to  complain  j  ahd  the  effed: 
-of  thefe  difcharges  muft  be,  to  give  Mr  Innes  himfelf  the  free  and 
abfolute  difpofal  of  the  furplus,  if  any  furplus  w^as. 

That  the  petitioner  has  in  fa6t  received  from  his  father  greatly 
more  than  a  rateable  {hare  of  the  conqueft,  does  not  feem  to  be 
denied.  Taking  the  conqueft,  according  to  the  petitioner's  own 
account  of  the  matter,  to  be  L.  S^°7  '•  ^S-  ^>  without  deducing  any 
thing  upon  account  of  debts,  although  Mr  Innes  was  indebted  in 
very  large  fums  ;  and  ftating  the  lands  of  Cathlaw  at  no  more  than 
L.  1027  :  15:6,  although,  by  the  improvements  which  Mr  Innes 
made  upon  them  after  the  diffolution  of  the  marriage,  they  are 
worth  three  times  that  fum  ;  it  is  undeniable,  that  the  petitioner 
has  received  more  than  a  feventh  part  of  the  conqueft,  which  is 
all  that  he  was  entitled  toj  there  having  been  feven  children  of  the 
firft  marriage. 

Neither  has  the  petitioner  pretended  to  difpute  the  general  pro- 
polition  here  founded  upon  by  the  refpondents,  that  the  legal  ope- 
ration of  the  difcharges  granted  by  the  daughters  was,  to  give  their 
father  the  abfolute  difpofal  of  the  refidue  of  the  fliares  falling  to  them, 
who  fo  difcharged  their  father  ;  and  not  thereby  to  augment  the 
ftiares  of  the  other  children  ;  as  indeed  it  would  have  been  hardly 
decent  to  have  argued  upon  a  point  which  was  fo  recently  eftablifti- 
ed  by  your  Lordlhips,  in  the  cafe  of  Sinclair  againft  Sinclair,  with 
great  deliberation,  and  after  the  fulleft  hearing  of  the  caufe.  The 
refpondents  have  accordingly  annexed  a  third  ftate  of  this  conqueft, 
upon  the  plan  of  that  decifion  ;  whereby  they  give  Mr  Innes  credit 
for  the  four  fevenths  falling  to  the  four  daughters,  who  dif- 
charged him  ;  and  they  ftiow,  that  the  payments  made  to  the  pe- 
titioner himfelf,  and  the  other  two  children  who  did  not  grant  dif- 
charges, do  exceed  the  three  fevenths  falling  to  them,  in  the  fum 
of  L  104  :   8  :  9  Sterling. 

The  only  thing  in  the  petition  attempted  on  this  head,  is,  to 
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ellablilh  a  diftindtion  betwixt  this  ca{c  and  thofc  of  Sinclair  and 
Allardice,  where  die  general  point  was  determined.  The  petiti- 
oner maintains,  that  his  father  having  taken  the  rights  of  the  houfes 
in  Edinburgh  to  himfelf  and  his  heirs  whatfoever,  this  mull  be 
undcrllood  to  be  a  fpccial  allotment  of  thefc  houfes  in  favour  of 
him  the  eldcit  fon  and  heir  whatfoever.  And  a  decilion  of  your 
Loidlliips  is  appealed  to,  Campbell  contra  Campbell,  i6th  De- 
cember 1738;  where  it  is  faid,  that  this  precife  point  was  deter- 
mined bv  the  court.  And  this  being  once  eftablilhed,  a  long  ar- 
gument is  maintained,  in  order  to  prove,  that  Mr  Innes  could  not 
afterwards  encroach  upon  this  allotment,  by  making  a  fettlement 
of  the  fubjecfls  upon  the  children  of  a  lecond  marriage. 

This  propofition,  which  is  tiie  foundation  of  the  petitioner's 
whole  argument,  and  which  he  fecms  to  take  for  granted  as  clear 
and  incontrovertible,  is  a  very  new,  and,  the  relpondents  will  be 
pardoned  to  fay,  a  moll  extraordinary  idea.  A  right  to  any  lubjcdl 
taken  to  a  perlbn  himfelf,  /.is  heirs  and  ajjignees  whatfoever,  is  un- 
derilood  to  be  that  which,  of  all  others,  gives  the  proprietor  the 
mod  complete  and  ablolutc  power  of  dilpofal.  If  the  cieflination  re- 
mains unaltered,  and  if  the  proprietor  executes  no  deed  relative  to 
thele  fubjcdts,  they  will  no  doubt  defcend  in  the  ordinary  courfe  of 
fucceflion  to  his  eldtll  fun,  or  other  heir  at  law,  But  it  was  never 
dreamed  of  till  now,  that  the  heir  at  law  had  thereby  any  jus  quct- 
Jitum,  which  might  not  be  altered,  revoked,  or  affecfled  at  pleafure. 
The  only  method,  on  the  contrary,  by  which  the  heir  at  law  can 
eflabliih  a  title  to  thefc  fubjeifls  is  by  a  fervice  as  heir  whatfoever; 
which  of  courfe  makes  him  liable  to  all  his  predccelfor's  deeds, 
without  dilliiic^ion  whether  onerous  or  gratuitous.  The  very  rta- 
fon  which  induced  Mr  Innes  to  take  the  rijihts  to  the  houfes  in  this 
manner  to  hin^lell,  his  heirs  and  allignets  v\hatfocver,  was,  be- 
caufe  he  h. 1(1  not  yet  determined  what  particular  allotment  to  make 
to  his  lcver.d  thiUircn,  and  meant  to  retain  the  abfolute  difpofal  of 
them  in  his  own  hands.  Where  a  perfon  purchafes  a  fubject,  if 
he  has  already  come  to  a  final  refolution  about  difpoHng  his  eftecls, 
he  may  allot  that  fubje(::t  to  any  particular  child,  nomitiatim. 
But  if  he  means  to  make  no  allotment,  and  wants  to  retain  every 
thing  in  his  own  power,  wliich  moll  conmionly  is  the  cafe,  it  is 
aflced,  by  what  form  of  law  can  this  poflibly  be  done,  except  by 
taking  the  rights,  as  Mr  Innes  did,  to  himfelf,  his  heirs  and  aflig- 
t^ccs  whatfoever  ? 

If 
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If  the  petitioner  be  right  in  maintaining,  that  the  taking  the  right 
to  an  heritable  fubjedl  to  heirs  whatfoever,  imports  an  allotment  of 
thatfubjedl  in  favour  of  the  eldeft  fon,  who  is  the  heir,  the  famerule 
will  apply  to  moveabks  alfo  :  and  the  taking  a  bond  to  heirs,  exe- 
cutors, and  affignees,  muft  import  a  fpecial  allotment  in  favour  of 
the  younger  children,  who  are  the  natural  heirs  in  mobilibus.  At  this 
rate  therefore  it  is  impoffible  for  a  perfon  who  is  under  an  oblige- 
ment  of  conqueft  to  the  children  of  a  marriage,  to  refervc  to  him- 
felf  the  power  of  dividing  during  any  time  of  his  life.  So  foon  as 
a  fubjecft  is  acquired,  unlefs  it  is  at  the  very  time  appropriated  to  a 
particular  child,  it  muft  immediately,  by  the  operation  of  the  pe- 
tioner's  principle,  accrue  as  an  allorment  either  to  the  eldeft  fon  or 
to  the  youngeft  children,  according  to  the  nature  of  the  fubjecfl. 
The  petitioner  has  indeed  faid,  that  this  allotment  may  afterwards  be 
altered  by  the  father.  But  this  appears  to  be  a  miftake.  If  the  ta- 
king a  right  to  heirs  whatfoever  imports  an  allotment  of  that  fubjedt 
to  the  eldeft  fon,  or  to  any  other  of  the  children,  the  refpondents  do 
abfolutely  deny  that  this  could  afterwards  be  altered  by  the  father, 
more  than  if  the  allotment  had  been  made  by  an  exprefs  convey- 
ance. 

It  is  a  rule  of  law  inculcated  by  all  our  lawyers.  That  in  obliga- 
tions of  conqueft,  or  other  obligations  to  the  children  of  a  marriage, 
if  the  father  does  not  exercife  the  power  of  dividing  in  his  lifetime, 
an  equal  diviiion  takes  place  amongft  the  whole  children.  But,  ac- 
cording to  the  doftrine  advanced  in  the  petition,  this  is  a  cafe  which 
could  never  once  occur.  Where  a  perfon  acquires  fubje(fts,  he  muft 
either  take  the  rights  of  them  to  a  particular  fpecies  of  heirs,  or  to 
heirs  whatfoever.  If  a  fpeci^^l  deftination  has  been  made,  that  defti- 
nation  muft  be  the  rule,  and  confequently  the  rule  of  an  equal  di- 
vifion  cannot  take  place.  And  if  the  rights  are  taken  in  common 
form  to  heirs  whatibever,  neither  can  an  equal  diviiion  be  obferved 
here.  Becaufe  the  taking  the  rights  in  that  manner,  muft  be  under- 
ftood  to  import-  an  exprefs  allotment  either  in  favour  of  the  eldeft 
fon,  or  of  the  younger  children,  according  to  the  nature  of  the  fub- 
jedf.  Put  the  cafe,  that  a  perfon  bound  by  a  claufe  of  conqueft,  ac- 
quires right  to  an  heritable  fubje«fl,  the  right  whereof  he  takes  in 
common  form  to  himfelf,  and  heirs  whatfoever ;  and  that  this  is 
the  only  conqueft  of  the  marriage  ;  it  has  always  been  underftood  as 
an  undoubted  point,  that  if  there  has  been  no  exprefs  divifion,  the 
fubjed  would  fall  to  be  equally  divided  amongft  all  the  children. 

But, 
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But,  according  to  the  plea  advanced  in  the  petition,  the  fubje<5l 
would  fall  entirely  to  the  eldcft  Ion  as  the  heir  vvhatlbever  ;  and 
the  only  remedy  left  for  the  younger  children,  would  be  an  adlion 
before  this  court  for  fetting  afide  this  implied  allotment,  fo  as  that 
they  themfelves  may  not  be  entirely  excluded. 

One  thing  which  is  very  material,  the  petitioner  does  not  feem  at 
all  to  have  adverted  to.  If  he  claims  under  the  claufe  of  conqueft 
in  the  contrad:  of  marriage,  he  is  thereby  entitled  to  no  more  than 
an  equal  (hare  with  the  other  children.  But  if  he  pretends  to 
claim  under  the  deftination  of  the  fubjeds  to  heirs  whatfocvcr,  he 
can  only  take  up  that  right  by  fervice,  as  heir  whatfoever  to  his 
father;  which  of  courfe  muft  fubjed  him  to  all  his  father's  debts 
and  deeds,  without  diilindion,  whether  onerous  or  gratuitous, 
and  ac  once  put  an  end  to  the  quedion. 

With  regard  to  the  dccifion  Campbells  contra  Campbells,  that 
cafe  feems  to  have  been  appealed  to  fomewhat  inadvertently.  It 
is  faid  in  the  petition,  that  in  that  cafe  a  father  under  .-in  obligation 
of  conqueft  to  the  children  of  a  marriage,  having  taken  the  rights 
of  a  land-eftate,  which  was  the  whole  fubjed  conqueft,  to  heirs 
whaifoever;  your  Lordlhips  found,  that  he  might,  and  did  there- 
by allot  that  eftate  to  his  cldeft  fon.  But  the  fad  is,  that  your 
Lordlhips  found  no  fuch  thing.  In  that  cafe,  not  only  were  the 
rights  of  the  eftate  taken  to  heirs  whatlbever,  but  there  was  alfo 
an  cxprefs  deed  of  the  father,  fettling  his  whole  effecU,  both 
heritable  and  moveable,  upon  his  eldcft  fbn.  So  the  circum- 
ftanccs  of  it  are  exprelsly  ftatcd  in  the  Didionary,  voce  Provi- 
fions  to  heirs  and  children.  "  Colonel  Campbell  being  bound 
"  in  his  contradof  marriage  to  fecurc  the  fum  of  40,000  merks, 
"  and  alfo  the  conqueft  during  the  marriage,  to  himfelf  and 
•'  fpoufe  in  conjundt  fee  and  liferent,  and  to  the  chiK'ren  to 
'*  be  procreated  of  the  marriage,  in  fee,  did  purch.ife  the  eftate  of 
"  Burnbank  during  the  marriaie,  taking  tlie  rights  thereof  to 
"  himfelf,  his  heirs  and  afiignees  ;  and,  upon  death-bed,  did  e\- 
*'  ecute  a  deed,  Jcttling  both  the  heritable  and  moveable  ejtate  upon  Ins 
"  eldcjl Jon,  with  the  burden  vi  certain  provifions  in  favour  of  the 
"  younger  children.  In  a  reduction  of  this  Jet tlement  at  the  inftance 
«'  of  the  younger  children,  it  v-as  pleaded  for  them,  That  they 
"  were  creditors /)(7-  capita,  each  entitled  to  an  equal  ftiare.  And, 
"  fuppofing  the  failier  to  have  a  power  of  divilion,  it  was  irra- 
"   tional  to  leave  the  whole  to  one,  burdened  with  fm.dl  provifions 

"  in 
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**  in  favours  of  the  reft.  It  was  pleaded  in  behalf  of  the  defend- 
*'  er.  That  an  obligation  granted  families,  makes  the  family,  as 
**  a  body-politic,  creditor,  fo  as  to  reftrain  alienations  d-^r^r^  J^;;?/- 
**  Ham;  but  does  not  make  each  a  creditor  per  capita,  to  reftrain 
"  the  father  from  giving  the  whole  to  any  one  he  pleafes.  The 
"  Lords  found.  That  each  of  the  children  are  entitled  to  a  fliare 
*•  in  the  fpecial  fum  and  conqueft,  but  that  the  father  had  a 
•'  power  of  divifion  of  the  fum  and  conqueft,  in  fuch  manner  as 
**  might  be  found  rational;  and  therefore  that  he  might  lawfully 
'*■  acquire  a  land-eftate,  and  take  the  rights  thereof  to  his  eldeft 
"  fon,  and  might  alfo  difpone  his  moveable  eftate  to  him,  with 
"  the  burden  of  rational  provifions  to  his  younger  children."  The 
material  circumftance  which  occurs  in  this  cafe  of  an  exprefs  fet- 
tlement  upon  the  eldeft  fon,  feems  to  have  been  entirely  overlooked 
by  the  petitioner.  And  although  the  fettlement  was  executed  on. 
deathbed,  yet  as  it  was  made  in  favour  of  the  heir  himfelf,  no  ob- 
je(flion  co.:ld  have  lain  againft  it  upon  that  head.  As  the  petitioner 
therefore  has  failed  in  ftiowing,  that  there  was  an  exprefs  allot- 
ment of  the  fubjeds  in  his  favours,  it  is  unneceflary  to  follow  him 
throughout  the  reft  of  his  argument,  or  to  fay  what  would  have 
been  the  law,  if  any  fuch  allotment  had  exifted. 

The  petitioner,  in  the  courfe  of  his  argument,  has  obferved, 
that  this  cafe  affords  a  ftriking  inftance  of  the  dangers  foretold  by 
fome  of  your  Lordlhips  at  advifing  the  cafe  of  Sinclair  of  Southdun, 
of  a  father  being  prevailed  upon,  by  the  importunities  of  a  fecond 
wife,  to  lay  hold  of  this  plan  of  procuring  difcharges  in  order  to 
defraud  the  children  of  a  firft  marriage.  It  happens  however  a 
little  unfortunately  for  this  obfervacion,  that  all  the  difcharges 
which  Mr  Innes  took  from  his  daughters,  were  long  prior  to  his 
fecond  marriage,  except  the  one  granted  by  Joan,  the  youngeft 
daughter;  and  that  too  was  fo  far  back  as  the  year  1751,  when  it 
will  not  be  pretended  that  Mr  Innes  was  Hable  to  be  influenced  by 
undue  importunities. 

The  refpondents  fliall  now  proceed  to  confider  the  fecond  ground  Second 
of  reduftion,  founded  upon  the  alledgeance  that  Mr  Innes  wjs  in  a  J'j°^.°^_ 
ft'ate  of  incapacity  at  the  time  when  he  executed  the  deed  under 
challenge,  and  the  proof  adduced  in  fupport  of  that  alledgeance. 
An  ungracious  plea  the  petitioner  himfelf  has  very  juftly  termed 
it  ;  and  the  refpondents  are  hopeful  to  fatisfy  the  court  before 
they  have  done,  that  it  is  no  lefs  ill  founded  than  it  is  ungracious. 

E  The 
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The  petitioner  has  branched  out  this  part  of  the  caufe  into  three 
articles,  each  of  which  ihall  he  confidered  feparately. 
Art.  I.  \>no.  An  attempt  is  made  to  fatisfy  your  Lordlhips,  that  the 
deed  under  reduction,  was  contrary  to  all  the  previous  intentions 
and  purpofes  of  Mr  Inncs,  with  regard  to  the  fcttlemcnt  of  his 
efl'ev!;ts. 

The  plan  of  fettlemcnt  which  the  petitioner  wants  that  liis  fa- 
ther ihould  have  adopted,  was,  to  accumuhte  his  whole  fortune 
upon  the  petitioner,  ro  make  him  a  gentleman,  and  allow  all  the 
other  children  to  ftarve.  He  has  taken  care  to  inform  your  Lord- 
fliips,  that  his  younger  brother  was  bred  a  merchant,  thereby  gi- 
ving to  imderftand  that  he  hlnifelf  was  bred  to  nothing  ;  and  that 
his  father  meant  originally  to  make  him  an  independent  country- 
gentleman,  and  to  beftow  upon  him  a  fuitable  fortune.  The  facl  is, 
that  thisabfurd  Idea  never  once  entered  into  theokl  man's  head.  Mr 
Innes  was  married  very  early  in  life,  and  was  loon  encumbered  with 
a  verv  numerous  family.  All  that  he  was  worth,  would  not  have 
been  fufEcient  to  maintain  one  of  his  Tons  in  the  charader  of  a  man 
of  fortune,  who  was  to  clo  nothing.  The  petitioner  was  accord- 
ingly educated  to  the  bufinefs  of  a  writer,  although  he  himfelf 
feeuis  now  to  have  forgot  this  part  of  his  hiftory.  And  as  evidence 
of  the  fadl,  if  it  ihall  be  difputed,  the  refpondents  appeal  to  a  .:on- 
tracl  of  indenture,  produced  in  proceis,  which  bears  to  have  been 
wrote  by  the  petitioner,  under  the  exprefs  defignation  oi  icriti'r  in 
Idiiibiirgh  ;  and  to  a  contract  of  marriage,  which  bears  aUb  to  be 
wiote  by  hini.  His  farher  afterwards  put  him  to  the  bufinefs  of 
a  merchant  ;  but  neither  of  theie  profellions  having  been  fuitable  to 
his  fancy,  his  father  allowed  him  to  retire  to  the  country,  and  gave 
Jum  tiie  lands  of  Cathlaw  as  his  patrimony.  With  what  juiticc, 
thertfoie,  can  he  murmur  againll  his  father,  becaufe  he  did  no:, 
ana  indeed  could  not  beflow  upon  him  a  fortune,  futhcient  to  iiip- 
port  hiMi  in  a  charai5ler  which  was  entirely  of  his  own  chufnig? 

Tlie  petitioner  fays  "  That  his  father  was  always  fenfible  of 
"  his  obligation,  both  in  jiiilice  and  humanity,  to  make  him  his 
"  /'<7r,  fi.  f.  as  he  afterwards  explains  it,  to  give  him  every  fir- 
"  thin^  that  he  had) ;  and  tliat  he  could  not,  confident  with  ei- 
"    ther,   put  his  eltate  paft  him." 

'J  he  petitioner's  pretenlions,  in  point  of  jullice,  were  conlidered 
under  ili :  former  head.  In  point  of  humanity,  his  plea  is  altoge- 
ther incouiprchcnlible.    The  lllu  ition  of  the  children  of  the  f.cond 

marriage, 
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marriage,  if  Mr  Innes  had  not  made  fome  additional  provifion  by 
making  a  fettlement  upon  them,  has  already  been  explained.  The 
children  of  that  marriage  were  very  numerous  ;  and  Mr  Innes  had 
beftowed  upon  all  of  them,  an  education  fuitable  to  his  ftation  in 
hfe  The  refpondents  therefore  apprehend,  that  it  was  a  duty  in- 
cumbent upon  Mr  Innes,  to  make  provifion  for  them  out  of  his 
efFeds,  in  fuch  a  manner,  as  would  be  fufhcient  to  fet  them  out 
in  life,  and  afford  them  the  means  of  earning  a  comfortable  liveli- 
hood m  their  feveral  profeffions.  This  Mr  Innes  has  accordingly 
done,  by  the  fettlement  under  redudion  ;  and  it  has  been  already 
Ihewn,  that  he  has  done  no  more.  The  petitioner  mud  indeed 
have  conceived  very  exalted  ideas  of  the  prerogatives  of  primogeni- 
ture, if  he  has  ferioufiy  brought  himfelf  to  believe,  that,  by  fo  do- 
ing, his  father  had  violated  any  one  rule  of  juftice,  or  principle  of 
humanity. 

Thefirft  piece  of  evidence  appealed  to  by  the  petitioner  on  this 
head,  is  the  difpofition  of  the  eftate  of  Cathlaw,  and  the  fettle- 
ment of  moveables  in  his  favour,   executed  by  his  father  in  1740. 

But  at  the  time  of  executing  thefe  deeds,  Mr  Innes,  it  will  be 
obferved,  had  no  children  by  the  fecond  marriage.  It  was  nowife 
wonderful,  therefore,  that  his  plan  of  fettling  his  efFe^s  (honU 
vary  much,  after  he  came  to  fee  himfelf  the  fa'^ther  of  a  numerous 
family  by  that  marriage.  The  fettlement  of  moveables  here  men- 
tioned, is  merely  a  teftament,  naming  the  petitioner  as  executor, 
and  contains  a  power  of  alteration,  and  a  claufe  difpenfing  with 
the  delivery.  Ic  is  not  very  common  for  a  deed  of  this  kind  to  be 
delivered  during  the  granter's  lifetime  ;  nor  have  the  refpondents 
as  yet  heard  any  fatisfaftory  account  how  this  deed  came  into  the 
petitioner's  hands.  The  account  given  by  him  in  the  petition,  thac 
it  was  delivered  to  him  by  his  father,  along  with  the  difpofition  to 
the  eftate  of  Cathlaw  in  1742,  cannot  poflibly  be  true.  The  dif- 
pofition to  the  eftate  of  Cathlaw  was  delivered  to  the  petitioner 
fo  far  back  as  the  year  1740,  as  appears  from  a  receipt  under  his 
own  hand  produced  in  procefs ;  and  the  difpofition  was  regiflered 
by  him  in  1741. 

The  next  piece  of  evidence  is  a  docket  or  codicil,  bearing  date 
18th  July  1758  ;  part  of  which  is  recited  in  the  petition. 

The  refpondents  fee,  that,  in  this  codicil,  Mr  Innes  gives  the 
petitioner  the  appellation  of  bis  eldeji  fin  and  heir.  The  firfl  of 
thefe  he  unqueftionably  was ;  and  the  latter  appellation  might  very 

properly 
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properly  be  given  him,  as  he  inherited  the  lands  of  Ciuhlaw, 
which  were  the  moll:  valuable  part  of  Mr  Innes's  UiccefTion.  The 
refpondents  can  by  no  means  enter  into  the  petitioner's  idea,  that, 
in  order  to  entitle  him  to  be  called  his  father's  heir,  it  was  abfolute- 
ly  neceffary  that  he  Ihould  inherit  his  father's  whole  efTefts,  heri- 
table and  moveable,  to  the  exclulion  of  all  the  reft  of  the  children. 
Mr  Innes,  by  this  codicil,  hkewiie  appoints  the  petitioner,  to 
make  payment  of  L.  2000  Scots  to  his  grandchildren,  Alexander, 
David,  and  Davida  Littlejohns.  It  is  very  pollible,  thar,  at  this 
time,  Mr  Innes  had  thoughts  of  continuing  to  the  petitioner  the 
cFRce  of  executor;  in  which  capacity  it  was  natural  to  appoint 
him  to  make  payment  of  this  proviiion  to  his  grandchildren. 

The  petitioner,  in  the  third  place,  founds  upon  the  evidence 
of  Agnes  Bell,  one  of  Mr  Innes's  tenants,  and  of  Margaret  Gray, 
a  maid-fervant- 

With   regard  to  the  firft  of  thefe,  it  is  hardly  thought,   that  an 
overly  converfation    pafling  betwixt  a  landlord  and  one  of  his  te- 
nants,  who  had   no  tiile  to  inquire  about   the  matter,  will   he  re- 
garded as  evidence  ol   the  landlord's  private  refolutions  in  the  fet- 
tlenicnt  of  his  affairs  ;  a  circumftance  which  few  pcrfons  chiife  to 
dilclole,   even  to  their  moU  intimate  friends.     One  thing  mention- 
ed in  the  depofition  of  this  witnefs,  diredllv  contradi(51s   what  the 
petitioner  is  attempting   to  prove   by  it.      When    this   tenant   was 
very  improperly  inlifting   with    Mr  Innes,   to  purchafe  a  (hop    for 
his  fon  Charksi  the  eldcll  of  the  lecond  marriage  ;   Mr  Innes  made 
anfwcr,   "  That  he  had  already  given  him  a  flock,   and  fet  him  up 
"   in  trade;   and  that   he  Mr  Alexander  Inncs  luid  a  great  many 
"   (meaning  the  refpondents)  to  prcn-idc  for ;  and  hi^  fon  had  a  nu- 
"   m'.  roMS  family."     This  furely  implies  the  diredt  contrary  of  his 
iritending  to  leave  every  thing  to  the  petitioner.     As  to  the  expref- 
fion  of  Mr  Inncs  mentioned   in  the  depofition  of  Margaret  Gray, 
the  ether  witnefs,   quoted  upon  this  head,  it  is  plain,  that  (he  niiift 
have  been   under   feme    niillake.     Mr  Innes  could   never  pollibly 
fay  to  his  wife,  tli.it  he  got  nothing  with  licr;   the  fac^t  being,  that 
he  received   with   her  a  [lortion  of    L.  100  Sterling,   and  not  loou 
nieiks,  as  the  petitioner  has  ellcwhcre  alledgcd. 

Tile  lad  piece  ol  evidence  ton:;c!'.d  upon,  is  a  note  wrote  by  Mr 
Innes  upon    the  hack  of  a  buri.l- Liter,   which  is  dated  7th  June 

1  his  :.ct:'  or  f  roll   roi.talnr.  uotliinp  more  tlian  a    rr.tifuMtion  of 
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the  difpofitions  formerly  made  by  Mr  Innes,  to  the  children  of 
the  fecond  marriage,  of  the  houfes  in  Edinburgh,  acquired  during 
the  fubfiftence  of  that  marriage.  The  reafoa  of  writing  this  fcroU 
was,  that  feme  of  the  younger  children  were  born  after  the  date 
of  the  particular  difpofitions.  In  order  therefore  that  they  might 
not  be  excluded,  Mr  Innes  has  declared,  *'  That  all  my  fons,  bro- 
*'  thers,  of  this  my  prefent  marriage  with  Ifabel  Inglis,  my  wife,  be, 
"  immediately  after  my  death,  equally  interefted  andconcerned  in  all 
"  and  every  one  of  my  houfes  belonging  to  me  within  the  city  of 
"  Edinburgh."  But  there  is  not  one  word  in  this  fcroll,  declaring 
that  Mr  Innes  had  formed  a  refolutioii  of  giving  the  children  of  the 
fecond  marriage  no  more  than  what  had  been  formerly  difponed  to 
them,  or  of  fettling  every  thing  elfe  upon  his  eldeft  fon. 

The  refpondents,  on  the  other  hand,  mull  beg  leave  to  appeal 
to  evidence  undeniable,  that,  with  regard  to  the  houfes  in  Edin- 
burgh, which  are  the  chief  fubjecfl  in  difpute,  and  which  the  pe- 
titioner feems  to  confider  as  an  inheritance  fet  apart  for  himfelf,  fa- 
cred  and  inviolable,  Mr  Innes  was,  from  the  beginning,  refolved  to 
fettle  them  in  a  very  different  manner.  There  was  found  in  Mr 
Innes's  repofitories,  a  fcroll  of  a  difpofition  made  out  in  1733,  before 
Mr  Innes  had  any  thoughts  of  entering  into  a  fecond  marriage, 
conveying  the  greateft  part  of  thefe  houfes  in  favour  of  the  four 
daughters  of  the  firft  marriage  j  and  from  a  difcharged  account  by  one 
Alexander  Hay  writer,  wherein  is  ftated  an  article  for  extending 
this  difpofition,  it  appears  to  have  been  adually  executed.  This 
difpofition  muft,  indeed,  have  been  afterwards  cancelled  by  Mr  In- 
nes ;  but  at  what  time  and  upon  what  occafion,  the  refpondents 
cannot  fiy.  This  circumftance  alone  feems  at  once  to  put  an  end 
to  the  pretenfions  of  which  the  petitioner  feems  to  be  fo  fond,  of  a 
kind  of  hereditary  indefeafible  right  to  thefe  houfes. 

But  fuppofmg  the  petitioner  had  clearly  prored,  which  he  fs  far 
from  having  done,  that  his  father's  intentions  once  were,  that  the 
children  of  the  fecond  marriage  Ihould  be  reftrifted  to  the  provifi- 
ons  in  their  mother's  contrad  of  marriage ;  and  that  the  reft  of 
his  effeds  fliould  be  fettled  upon  the  eldeft  fon  of  the  firft  mar- 
riage ;  the  refpondents  would  be  glad  to  know,  what  earthly  in- 
fluence this  circumftance  could  have  upon  the  prefent  queftion.  In 
order  to  avail  himfelf  of  it,  the  petitioner  is  under  a  neceffity  of 
maintaining  one  of  two  things,  either  that  a  perfon  who  hss  once 
formed  intentions  with  regard  to  the  fettlement  of  his  affairs,  is 
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not  thereafter  at  liberty  to  alter  thofe  intentions,  although  his  own 
circumftanccs  and  fituation  in  life  be  altered  ever  fo  much  j  or  that 
his  doing  fo  is  to  be  regarded  2iS  probatio  probata  of  his  being  io  a 
ftate  of  incapacity,  and  unable  either  to  think  or  judge  at  all. 

Inftead  of  proving  that  Mr  Innes  was  at  the  time  out  of  his 
fenfes,  the  rcfpondents  do,  on  the  other  hand,  maintain,  that 
the  intrinfic  evidence  arifing  from  the  nature  of  the  fettlement  it- 
felf,  proves  the  dire(ff  contrary.  And  if  Mr  Innes  had  ever  allow- 
ed himfclf  to  form  the  abfurd  projeft  of  facrificing  a  large  family 
ot  younger  children  to  the  vanity  of  making  a  rich  laird  of  their 
elder  brother,  his  laying  afide  that  plan  was  one  fign  of  his  good 
fenfe  and  found  judgment.  In  Mr  Inncs's  fituation  nothing  indeed 
could  have  been  more  proper  or  natural  than  the  fettlement  now 
under  redudlion.  The  whole  children  of  the  firfl  marriage  he  faw 
by  this  time  competently  provided  for.  Befides  the  patrimony  got 
from  their  father,  they  had  eacli  of  them  received  between  5  and 
600  1.  out  of  their  grandfather's  fuccelTion  ;  and  they  were  all  com- 
fortably fettled  in  life.  The  children  of  the  fecond  marriage,  on 
the  other  hand,  if  left  entirely  to  the  provifions  in  their  mother's 
contradl  of  marriage,  even  with  the  fmall  additions  which  had  been 
made  from  time  to  time  by  Mr  Innes,  would  have  been  ia  a  fituation 
truly  deplorable.  They  mull  have  wanted  even  what  was  neccllary 
for  their  education,  and  for  efUblilbing  them  in  profellions  fui table 
to  their  rtiation,  on  which  tliey  might  be  enabled  to  fupport  them- 
fclves  by  the  fruits  of  their  honell  indullry.  To  give  them  what 
was  fuflicicnt  for  thefe  purpofes,  was  a  duty  incumbent  upon  Mr 
Innes,  and  upon  every  parent  whofe  circumlljnces  permit. 

The  lettlcment  under  reduction,  therefore,  which  has  given 
them  fuch  provifion,  and  has  given  them  no  more,  was  one  of  the 
moft  proper  and  rational  adts  that  Mr  Innes  could  polTihly  do.  It  was 
indeed  no  more  than  carrying  into  execution  thofe  fentimcnts  which 
he  had  always  cxprcficd,  at  a  time  when  the  foundnels  of  his  judg- 
ment is  not  called  in  queftion.  One  o\'  the  difpofitions  executed 
by  him  in  1747,  cont.iiiis  this  remarkable  declaration  :  '♦  Whereas 
"  /  am  ft-njible  that  the  fim  proriJrd  to  the  children  by  the  contract  of 
"  marriage  betivixt  me  and  Ifahel  Iiiglis,  my  prejent  jponle,  is  too  fmall; 
"  and  that  therefore  it  is  mojl  feajonahle  that  it  Jhould  be  augmented, 
"  and  that  it  is  my  duty  fo  to  do:  Therefore,  &c." 
An  ir.  To  proceed  now  to  the  politivc  evidence  of  Mr  Inncs's  inca- 
pacity,  which  if,  properly  fj^enking,   the  only  queftion  on  this  part 
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of  the  caufe :  The  refpondents  propofe  firft  to  ftate  the  proof  ad- 
duced upon  their  part,  in  order  to  fhow  that  their  father  was  en- 
tire and  found  in  his  judgment,  at  the  time  of  executing  the  fettle- 
ment.  And,  in  the  fecond  place,  they  fhall  confider  fhortly  the 
evidence  led  by  the  petitioner,  in  order  to  inftrudl  the  contrary. 

Before  entering  upon  either  of  thefe,  it  may  not  be  improper  to 
obferve,  that  the  parties  here  do  not  at  all  ftand  upon  an  equal  foot- 
ing. The  petitioner  is  the  perfon  upon  whom  the  onus  probandi 
entirely  lies.  The  law  prefumss  every  perfon  who  is  pafl  the  years 
of  minority,  and  who  has  not  legally  been  cognofced  furious  or  fa- 
tuous by  a  verdi6l  of  his  country,  to  be  of  a  found  and  difpofing 
mind,  capable  of  giving  a  valid  confent,  and  underftanding  what 
he  does  ;  and  will  therefore  give  full  effedl  to  all  his  deeds,  if  exe- 
cuted in  due  and  lawful  form.  It  was  therefore  nowife  incumbent 
upon  the  refpondents  to  have  proved  any  thing  at  all  with  regard  to 
this  matter.  They  might  have  ftood  fecurely  upon  their  legal  pre- 
fumption,  and  reiied  fatisfied  with  pointing  out  the  invalidity  of 
the  proof  adduced  by  the  petitioner.  At  the  fame  time  they  thought 
it  would  be  more  fatisfying  to  the  court,  in  the  firft  place,  to  prove, 
from  dire(5l  and  pofitive  evidence,  both  written  and  verbal,  that 
their  father's  judgment  was  found  and  entire  at  the  time  of  executing 
the  deed.  And  when  this  is  done,  your  Lordfhips  will  be  difpofed 
to  give  the  lefs  credit  to  that  multitude  of  nothings  with  which  the 
petitioner's  proof  is  filled,  of  circumftances  trivial  and  childifli  to 
the  laft  degree,  and  of  miftakes  incident  to  people  of  Mr  Innes's 
advanced  years,  and  many  of  them  indeed  to  perfons  of  any  age, 
upon  which  this  alledgeance  of  incapacity  is  attempted  to  be 
founded. 

The  evidence  upon  the  part  of  the  refpondents  is  partly  parole  Refpond- 
and  partly  v.ritten.      The  parole-evidence  fhall  be  firft  ftated.  ems  Proof. 

To  the  whole  of  this  evidence  the  petitioner  has  ventured  to 
make  one  or  two  preliminary  objedlions. 

\mo.  He  objeds,  "  That  it  confifts  of  the  teftimony  either  of 
*'  perfons  connecfled  or  dependent  on  the  refpondents,  or  of  perfons 
"  who,  feeing  Mr  Lines  overly,  or  for  a  iliort  time,  without  any 
*•  particular  bufinefs  with  him,  had  no  occafion  to  obferve  his 
"  incapacity." 

As  a  perlbn  at  Mr  Innes's  advanced  period  of  life  has  feldom 
much  intercourle,  except  with  his  own  family  and  his  relations;  it 
is  not  eafy  to  fee  what  witneffes  it  was  poflible  for  tlie  refpondents 
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to  adduce,  that  did  not  fall  under  one  or  other  of  the  branches  of 
this  objeftion  ;  either  of  being  conne<5led  with  the  refpondents,  or 
of  liaving  had  little  opportunity  to  be  acquainted  with  Mr  Innes. 
The  petitioner,  in  leading  his  own  proof,  has  indeed  taken  care  to 
keep  clear  of  the  firll  part  of  the  objeftion  ;  becaufe  he  has  not  ex- 
amined a  fingle  witnefs  who  had  occafion  to  know  any  thing  about 
Mr  Innes  at  this  time.  But  the  fecond  part  of  thecbje(5lion  rtrikes 
agaiidt  every  word  of  his  proof.  It  is  compofed,  as  your  I.ordlhips 
will  fee,  of  the  teftimoniesof  blackfmiths,  barber-boys,  and  at  beft 
of  Mr  Innes's  own  tenants,  whofc  only  caufa  fcientice  was,  that 
they  paid  him  their  rent  twice  a-year. 

The  fecond  obje<5lion  is.  That  the  refpondents  have  not  proved 
particular  inftances  wherein  Mr  Innes's  capacity  appeared. 

That  a  perfon  is  entire  in  his  judgment,  does  not  appear  from 
any  one  or  two  particular  inftances,  but  from  the  whole  te- 
nor of  his  conducft,  and  from  every  thing  that  he  either  does  or 
fays.  Were  a  perfon  called  upon  to  give  evidence  with  regard  to 
the  capacity  or  incapacity  of  any  one  of  his  acquaintance,  it  is  a 
great  chance  if  he  would  condelcend  upon  any  particular  fa(5ls 
from  which  he  inferred,  that  the  perfon  to  whom  the  inquiry  rela- 
ted, was  in  hisfcnfes.  He  would  only  fay  in  general,  that  he  had 
never  oblerved  any  thing  to  the  contrary.  Where  a  man  goes  on 
in  the  ordinary  tram  of  people  in  their  lenfes,  it  never  enters  into 
any  perlbn's  head,  to  take  particular  notice  of  his  acftions.  But 
where  a  man  is  out  of  his  fenles,  every  thing  that  he  does  or  fays 
m.ak<"S  an  impreilion,  and  is  remembered.  The  whole  witnelles, 
even  thofe  adduced  by  the  petitioner,  Iiave  depofed,  that  Mr  Innes 
appeared  to  them  to  be  lound  and  entire  in  his  judgment,  and  that 
they  never  oblerved  any  thing  to  the  contrary.  This  was  inefletfl 
dcpoling,  tliat  every  tiling  which  Mr  Inncs  had  either  done  or  faiJ 
in  their  piclcncc,  was  the  a<l\ing  and  dilcourfe  of  a  perlijn  in  full 
pcnilTioii  of  ids  judgment  J  as  any  indance  of  the  contrarv  mult 
have  immediately  !)(en  taken  notice  of.  It  was  iinnecellary  there- 
fore to  alk  particular  indaiiccs,  as  every  one  thing  that  Mr  Innes 
either  did  or  faid  in  prelence  of  thole  witnelles,  was  a  leparate  in- 
Aarice  of  his  being  at  that  time  entire  in  his  judgment.  Your 
Lordfhijis  will  now  judge  of  the  proof  itli-lf. 
I'.iiolc-cvi-  \mo.  The  n-fpondents  ap|ical  to  the  tcftimony  of  the  two  maid- 
dtiicc  fcn'ants  who  lived  with  Mr  Innes  at  the  time  of  executing  the  deed 
variis      under  rcduiflion.   As  all  the  other  perlbns  who  lived  in  family  with 
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Mr  Innesat  the  time,  and  wh(D,  by  feeing  him  at  nil  hours,  and  at 
all  fealbns,  were  bell:  able  to  fornn  a  judgment  of  his  real  ficuation, 
are  parties  in  the  caufe,  and  dilqaalified  from  bearing  evidence ; 
the  teftimony  of  the  two  maids,  who  were  the  only  perfons  that  had 
thefe  opportunities,  and  can  give  evidence,  muft  no  doubt  be  re- 
garded by  your  Lord(hips  as  the  moit  important  part  of  the  proof. 
They  are  as  follows. 

Primrofe  Stewart   depones,    "  That  (hs  entered  fervant   to  the  Dsfc-nders 
**  now  deceafed  Mr  Alexander  Innes,  at  Whitfanday    1763,    and  P'"°°^'  P- 
"  continued  in  his  family   down  to  Whitfunday    1765,   Mr  Innes  ^'~'^' 
"  having  died  in  March  preceding  this  laft  term  :   and  that  ihe  re- 
••  members,    that  during  her  fervice,    but  (hz  cannot  perfedlly  re- 
**  colledl  the  time,    only   (he   thinks  it  was  in  the    winter-feafon, 
"  that  Mr  Innes  was  feized  with  a  fevere  fit  of  the  palfy,   in  which 

.  "  he  was  bad  for  two  days  or  fo ;  but  he  recovered  of  this,  and  went 
*'  abroad  as  ufual.  Depones,  That  flie  remembers  once,  that  Mr 
"  Charles  Livingfton  writer,  being  in  her  mailer's  houfe,  Mrs  In- 
•'  nes  ordered  the  deponent  to  go  to  the  houfe  of  Mr  Charles  Brown, 
"  and  defire  John  Edgar,  one  of  Mr  Brown's  clerks,  to  come  to 
"  Mr  Livingfton,  at  Mr  Innes's  houfe;  which  the  deponent  ac- 
"  cordinsly  did,  and  Mr  Edgar  came  as  defired  r  That  the  depo- 
"  nent  had  feen  Mr  Livingfton  frequently  in  her  mafter's  houfe ; 
"  and  at  this  time  v/hen  ihe  was  lent  for  Mr  Edgar  as  aforefaid, 
*'  Mr  Innes,  her  mafter,  was  in  his  ordinary  ftate  of  health,  and  go- 
"  ing  abroad  as  ufual ;  a?2d  the  deponent  obferved  nothing  about 
t(  ]\/[f  l;ines  like  ivant  of  fenfe  or  judgment,  or  any  ivife  di^crent 
•*  in  that  refpecl  from  lahat  Jloe  had  ever  known  him.  Depones, 
"  That  Mr  Innes  was  a  very  careful  frugal  man  about  the 
*'  aftairs  of  his  family,  and  very  religious  and  well-difpofed  : 
"  That,  evening  and  morning,  he  was  punflual  in  his  duty,  and 
"  retired  to  his  clofet  for  that  purpofe  :  That  he  was  in  ufe  of 
"  rifing  always  about  eight  in  the  morning,  and  was  dilpleafed  if 
"  breakfaft  was   not  ready  for  him  by  nine  :   He  every  Sunday 

_"  evening,  till  within  a  few  weeks  of  his  death,  fung  pfalms  along 
"  with  his  family,  and  caufed  one  of  his  fons  read  fome  portion  of 
♦«  fcripture:  That,  fo  far  as  the  deponent  can  remember,  (bethinks 
"  Mr  Innes  was  confined  to  the  houfe  from  about  the  Martinmas 
'•  preceding  his  death  ;  and  when  he  was  fo,  he  was  in  ufe  to 
"  make  the  deponent  read  to  him  in  the  fcriptures,  on  the  Sundays 
«'  when  file  was  at  home,  and  the  reft  of  the  family  at  church  ;  and 
♦'  that  Mr  Innes   feemed  to  attend  to  her  reading ;  for  if  (he  had 
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'  miftaken  any  words,  he  ufcd  to  put  her  right,  although  he  was 
'  not  looking  on  the  book :  That  he  was  aifo  in  ufe,  till  -within  a 
'  very  Jl:ort  time  of  his  death,  to  examine  the  deponent  and  his 
'  children,  on  the  Sundays,  upon  religious  fubjeBs,  and  to  give  them 
'  many  good  advices  and  inJiruBions  :  That  be  was  a  very  fober 
'  and  moderate  man  in  his  way  of  living ;  and  the  deponent 
'•'  never  ohferved  the  leaji  Jign  of  ivant  of  capacity  or  judgment  in 
•'  him,  to  the  lajl  hour  of  his  life.  And  being  interrogated  for 
*  Mr  Innes  the  chiiinant,  depones,  That  flie  has  Teen  the  deceafcd 
•'  Mr  Alexander  Innes  himfelf  looking  upon  the  Bible,  and,  as  llie 
"  imaj^ined,  reading  ;  but  llic  never  heard  him  read  out  ;  and 
"  that  he  uled  no  fpeducles  on  this  occafion  ;  and  (lie  does  not  re- 
"  member  ever  to  have  feen  him  ul'c  fpecftacles  at  all  :  nor  can  ihe 
**  fay  at  what  times  this  was  when  flic  faw  him  looking  upon  the 
"  Bible  ;  but  it  was  at  feme  times  during  her  fervice,  which  Hic 
"  cannot  fpecify.  And  being  further  interrogated,  depones,  1  hat, 
"  as  the  deponent  thinks,  the  firft  winter  after  flie  entered  to  Mr 
"  innes's  fervice  as  aforefaid,  Mrs  Innes  his, wife  being  afraid  of 
"  him,  that  feme  hurt  or  accident  (hould  happen  to  him  when  he 
''  was  going  out,  as  he  frequently  did,  and  would  not  llay  in  the 
**  houfe,  fhe  therefore  fpoke  to  the  deponent  to  get  a  brother  of 
"  hers,  who  was  a  little  lad,  to  come  and  attend  Mr  Innes,  and 
"  go  along  with  him  when  he  went  out :  That  the  boy  according- 
"  ly  came  to  Mr  InneS'i;  houfe,  and  waited  upon  him  for  fomc 
'•  Ihort  tim"  ;  but  he  would  not  keep  him,  or  allow  him  to  go 
"  with  him  ;  and  faid,  that  he  was  as  capable  to  take  care  of  him- 
"  fcif  as  he  ever  was  ;  and  dtfircd  the  deponent  to  get  fome  other 
"  plate  for  her  brother  :  and  the  boy  was  therefore  difmilfcd  ;  ami 
"  the  deponent  knows  that  Mr  Innes  liked  the  boy  very  well,  and 
*'  waiiicd  to  get  him  another  place  ;  and  flie  has  heard  Mr  Innes 
"  fpeak  to  lundry  pcrlons  to  get  him  provided  in  one.  Depones, 
"  That  flie  remembers,  fometime  in  the  winter  preceding  the 
"  death  <jf  Mr  Innes  her  maftcr,  and,  as  flie  thinks,  fomc  ihort 
"  time  beftjre  his  death,  but  will  not  fay  how  long,  one  evening 
"  after  Mr  Innes  had  been  fleeping  in  his  chair,  he  got  uj>  and 
"  went  towards  the  door,  as  if  he  had  been  going  out  ;  and 
"  being  aflted  what  he  was  wanting,  he  faid,  he  wanted  to  be  out, 
"  to  go  up  flairs  to  his  own  houfe  ;  and  being  told  that  he  was  in 
"  his  own  houfe,  he  aflied  them  if  they  were  furc  of  that  :  but 
"  immediately  rccolledting   himfclf,    li^emcd  fatisfi'^]  ;     and    faid, 

•  "  that 
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-  TW  M  T  "^r.""^'  r^  ''  ^^^  '^^  infirmities  of  old  age  : 
That  Mr  Innes  had  no  fet  time  for  fleeping,  but  would  htve 
It  U  ?kP  '?  ^''  <^hair  when  lleep  came  upon  him  at  any  time ; 
though  the  deponent  thinks  that  any  fleeping  which  he  had  in 

"   rA77'  7''  ^^'''  ^'  '''''  "°"^"^^  ^°  the'houfe.      Depones, 

.^.  ./  ^..  .M/r.«  /.r  ^;..//..r,    when  he  Jaw  them  ;  but  JJ:     has 

^'fi7   }-f%'^t'   "^-^  ''^'^''"'   ^^^   ''"''    ^"'    h^    '-^ould  have 
vjked  whrch  of  thermt   was:    nor    did  he  ever  mljiake  the  deto- 
nent  for   her  mftrefs,    or   hear   any   of  the  famUy  mention    any 
yuchtkng.     Depones      That  fhe    remembers,  one   day,   as  fl.e 
thmks,  in  the  nme  when  IVIr  Innes  was  keeping  the  houfe,    Mr 
Charks  Innes  had  laid  down  his  coat  in  his   father's  room,  at 
leaft  m  the  room  where  the  old  gentleman  was  in  ufe  to  drefs, 
^^    and  fome  where  near  his  cloaths,  for  Mr  Charles  did  not  ordi- 
nanly  lay  his  cloaths  there;  that  their  two  coats  were  not  exadly 
^^  of  a  colour     Mr  Charles's   being   whiter  than  his  father's  ;  and 
when  the  old  man  came  to  drefs  in   the  morning,  he  put  on  his 
fon  s  coat  inftead  of  his  own  ;  and  coming  ben  the  houfe  with  it 
on.  the  deponent  obfbrved  to  him,  that  he  had  puton  his  fon'scoat; 
upon  which  he  feemed  offended,  that  Charles  fliould  have  left  his 
cloath^there,  and  faid,  that  he  bad  done  it  in  a  miftake;  and  went 
-       A^^\  ^"'  on  his  own  coat.   Depones,  That  in  the  time  fl:e  fer- 
ved  Mr  Innes  aforefaid,  flie  remembers,  that  one  day  the  lock  of 
his  clofet-door  went  fomehow  wrong ;  that  this,  to  the  beft  of  her 
remembrance   was  m  the  forenoon;  and  Mr  Innes  would  not  go 
out  of  the  houfe  till  he  had  got  it  mended  ;    and  therefore  imme- 
diately  fent  the  deponent  off  for  a  blacklmith,  as  fhe  thinks,  one 
^^   Taylor  m  Scot  s  clofe  ;  who  came  that  fame  day,  and  put  the  lock 
to  rights:    That  Mr  Innes  was  very  pointed  in  keeping  his  clofet 
.,  f-^^'^1  l""'  J^s  07"  "fe  ;  and  the  deponent  never  faw  any  per- 
Ion  m  It  but  himfelf,  excepting  once  that  David  Innes  his  fon  was 
taking  feme  books  out  of  it,  when  his  father  was  prefent      De- 
"  pones.   That  Mr  Innes  has,  on   fome  occaficns,    mentioned   to 
•   tne  deponent,  that  he  was  an  old  man,  had  a  great  number  of 
^^   children,  and   that  he  was  frail,    and  it  was  no  wonder  if  upon 
lome  occahons  he  was  fometimes  guilty  of  miftakes.      And,   up- 
II  «"  3"   Interrogatory  for  Mrs  Innes  and  her   children,  depones, 
That  fhe  the  deponent  adled  as  the  principal  fervant  in  the  houfe, 
and  mofUy   did  every   thing   about   the    old  gentleman,    whil 
he  was   confined   to  the  houlb,  down  to  the  day  of  his  death 


lie 
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"  And,  upon  a  further  interrogatory  for  Mr  lanes  the  cLuin- 
"  ant,  depones.  That  (he  does  nor  remember  ever  to  have  heard 
"  old  Mr  Innes  fay,  that  his  eye-fight  was  bad;  and  the  deponent 
"  thouoht  he  faw  very  well.  Depones,  That  Hie  never  faw  the  key 
««  of  Mr  Innes's  clofet  (landing  in  the  door  at  any  time,  during  all 
"  the  fpace  of  her  fervice,  for  he  always  took  better  care  of  it  ;  and 
"  that  Mr  Innes  was  not  confined  to  his  bed  till  within  a  very  tew 
"  davs  of  his  death." 

Betty  Tait  depones  "  That   (lie  entered  fervant  to  the  now  de- 
♦  ceafedMr  Alexander  Innes  at  Whitfunday  176^5,   and  continued 
■■<  in  his  family  till  Whitfunday  1665,  Mr  Innes  having  died  in  the 
'«  month  of  March  preceding  the  laid  laft  Whitfunday.    And  con- 
"  curs  in  every  particular  with   Primrofe  Stewart,    the   preceding 
"   witnefs,  who  was  the  deponent's  neighbour-fervant,   during   all 
"  the  time  that  flie  was  in  Mr  Innes's  family,  with  refped  to  Mr 
'«   Innes's  being  fcized  with  a  fit  of  the  palfy  about  Martinmas  1763, 
<'  and  of  his  recovering  therefrom  i  as  to  Mr  Innes's  being  a  very  re- 
"  guhir,  moderate,  and  pious  man,  as  particularly  fpecified  in  the 
««  depofition  of  the  faid  Primrofe   Stewart  ;  and  that  after  he  was 
«♦  confined  to  the  houlc,  the  deponent  u(cdto  wait  upon  him  Sun- 
"  day  about  with  her  neighbour-fervant,  when  the  reft  of  the  fa- 
"  mi'ly  were  at  church:   That  Mr  Innes  was  a  moft  religious  ob- 
"  fcrver  of  the  Sabbath,  and   would   allow  no  fort  of  work  to  be 
"  done  in  the  houfo  upon  that  day  ;  but  when  the  deponent  wait- 
*•  ed   upon    Mr    Innes  on  the  Sundays  that  Ihc  ftaid  at  home,   Hic 
••  was  conftantly  emploved  by  him  in  reading  from  the  fcripturcs ; 
"  and  he  would  have  corrcacd  her  when  ihe    went  wrong:    That 
•'   Mr  Innes  catechifed  his  fcrvants  and  children  every  Sunday  cven- 
"  ing,  and  fometimcs  upon  other  days;  and  gave  them  many  good 
"  advices  and  inftrudllons.     ylmi  this  icitmjs  aljo  concurs  with  the 
"  f.iid  Primrofe    Stewart,    in  foyifg,     that  Jhe    never    ohfervcd  the 
"  leaH    fiirn  of  want  of  jmlgmcnt  or  capacity  about   Mr  lunes,  to 
"  the  lajt  hour   of   his   life.       Depones,    That   (lie   has  feen  Mr 
"  Charles  Livingfton  writer  lometimcs  in  her  mafter's  houle  ;  and 
««   (lie  remembers  his  being  there  at  the  time  when  Primrofe  Stew- 
«'  art  was  iVnt  fi-r  John  Kdgar,   in  manner  above  deponed   to   by 
"  tlic  faid  Primrofe  Stewart':    That  Mr  Lines  was   then  in   his  or- 
"  dinary  jlate  of  health,   and  going  about  as  ufual.      And  the  de- 
"  ponent    knows,    that    Mr   Inr.es  uplifted  the    Lammas    rents    of 
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'  his  hoiifis  in  Edinburgh  immediately  preceding  his  death  ;  for 
'  the  deponent  Jaw  fome  of  the  tenants  in  his  houfe  paying  him 
'  thefe  rents,  and  he  writing  receipts  or  dijcharges  therefor :  That 
'  the  deponent  cannot  pofitively  lay  how  long  it  was  that  Mr  In- 
'  nes  was  confined  to  the  houfe  before  his  death  ;  but  fhe  thinks 
'  It  was  fometime  after  the  Martinmas  immediately  piecedina  that 
'  he  was  fo  confined.  And,  upon  an  interrogatory  for  Mr  Junes  the 
'  claimant,  depones,  That  ihe  never  faw  the  deceafed  Mr  Alexaii- 
'  der  Innes  ule  fpedacles;  and  does  not  know  if  ever  he  ufed  any 
^'  and  Hie  has  feen  him  writing  without  any.  Depones,  That  ilie 
'  remembers  a  boy  was  employed  to  attend  Mr  Innes  when  he 
'  went  out,  fometime  after  he  had  the  above  fit  of  the  palfy  • 
'  but  the  boy  only  continued  a  few  days,  as  the  deponent  "thinks- 
'  for  Mr  Innes  faid  it  was  quite  needlefs,  and  would  not  alW 
^  the  boy  to  go  with  him.  Depones,  That  ihe  remembers,  one 
day,  Mr  Innes's  clofet-lock  went  v/rong ;  and  the  deponent 
'  thmks,  but  is  not  fure,  that  flie  was  fent  to  John  Laing  the 
''  wng-ht   to  ccme  and   mend  it ;   and  the  lock   was  accordingly 

•  njended  by  John  Laing  that  dayj  and  the  deponent  does  not 
thmk  that  any  fmith  was  fent  forj   and  Mr  Innes  was  not  out 

•  of  the  houfe  till  the  clofet-door  was  mended  :  That  the  depo- 
nent  does  not  know  what  was  the  matter  with  the  lock,  llie  does 
not  know  what  was  wanting  to  be  mended  about  the  door ;  but 
flie  underftood  it,  that  the  lock  had  fomeway  gone  wrong.  And 
alfo  concurs  ivith  the  faid  Fritnrofe  Stewart,  ^ as  to  Mr  Innes's 
never  miftaking  any  of  his  children,  to  the  depone7it's  knoin- 
ledge.  That  the  deponent's  province  was  m.oft  in  the  kitchen, 
excepting  at  dinner  or  fuch  occafions  ;  and  fhe  had  not  fo  much 
accefs  as  Primrofe  Stewart  had  to  be  about  Mr  Innes." 

_As  thie  teftimonies  of  thefe  two  witnefTes,  fo  clear  and  explicit 
with  regard  to  Mr  Innes's  real  fituation,  were  at  once  decifive  of  the 
caufe,  no  w^onder  that  the  petitioner  Iliould  have  fet  himfelf  with  all 
his  might  to  make  objedions  to  them.  The  objedlions  however  are 
trifling  to  the  laft  degree,  and  ferve  rather  to  confirm  than  diminifli 
the  credit  due  to  their  teftimonies, 

\mo,  It  has  been  made  an  objeftion,  that  Primrofe  Stewart  has 
faid  in  her  oath,  that  Mr  Innes's  fit  of  the  palfy  continued  only  for 
two  days  ;  although  the  furgeons  who  attended  Mr  Innes  at  the 
time,  have  depofed,  that  he   was  confined  to  the  houfe  upon  this 

H  occafion, 
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occafion,  one  of  them  fays  for  ten  days,  the  other  fays  for  about 
three  weeks. 

It  would  be  a  fufficient  anfwer  to  this  frivolous  objeftion,  to  fay, 
that  the  recollection  of  witnelTes  with  regard  to  times,  dates,  &c. 
iinlefs  when  alfirted  by  writing,  can  be  little  depended  upon  ;  and 
that  miftakes  with  regard  to  thefe  particulars,  are  never  dreamed 
of  as  an  objection  to  a  witnefs's  cre.libility.  In  the  prefent  cafe, 
the  furgeons  themfelves,  who  had  the  afllllance  of  their  books,  have 
differed  widely  with  regard  to  the  continunace  of  Mr  Innes's  dif- 
temper.  The  fadt  is,  that  there  is  here  no  difcrepancy  at  all  be- 
twixt the  depofition  of  Primrofe  Stewart,  and  that  of  the  two  fur- 
geons. Her  words  are,  "  That  Mr  Innes  was  feized  with  a  fevere  fit 
"  of  the  palfv,  in  which  he  was  bad  for  two  days  or  lb  ;  but  he  re- 
"  covered  of  this,  and  went  abroad  as  ufual."  All  that  flie  fays  is, 
that  the  feverity  of  the  fit  continued  for  two  days  or  fo  ;  but  Ihe 
does  not  fiiy,  that  Mr  Innes  was  confined  to  the  honfe  for  thefe  two 
days,  and  no  longer.  This  ihort  continuance  of  the  fit  is  precife- 
ly  agreeable  to  what  Mr  Inglis  the  lurgeon  fays,  *'  That  though  at 
"  firll  he  expected  nothing  but  death,  yet  he  immcdustely  turned  bet- 
'*  ter,  and  daily  recovcicd  ;  and  his  fenfes  pUo  recovered  along 
<'  with  his  body."  Indeed  what  earthly  temptation  could  the  fer- 
vants  have  to  be  guilty  of  perjury  in  this  trifling  circumilance  ;  or 
what  pofilble  influence  could  it  have  upon  the  caufe  either  one  way 
or  other,  whctiier  Mr  Innes's  fit  of  the  palfy  was  over  in  two  days, 
or  lafted  for  ten  .' 

ido,  It  is  fiid,  that  fomc  of  the  particular  circumfi  inces  menti- 
oned in  Primrofe  Stewart's  depofition  prove,  that  Mr  Innes  was  at 
this  time  in  a  fiate  of  incapacity.  ParricuLirly  there  is  mentioned 
the  circumflance  of  his  once  forgetting  tliat  he  was  iy  his  own 
houfc  ;  and  of  his  alking  when  any  of  his  children  came  into  the 
room,   which  of  them  it  was. 

The  firfl  of  thefe  circumflances  is  lufTiciently  accoimted  for  from 
Mr  innes's  having  jull  then  awaked  from  a  fieep  which  he  was  taking 
in  his  chair.  Tliis  nap  the  jK'titioner  formerly  took  the  lihertv  of 
fiip])ofing  to  be  entirely  a  fidiou  of  the  witnefs's  own  ;  but  he  fecms 
now  to  have  altered  his  opinion.  In  order  to  draw  any  conclufion 
from  Mr  Innes's  alking,  wiiich  of  his  children  it  was,  when  any 
of  them  happened  to  come  in  at  the  door  ;  it  would  be  neccfliiry  to 
know  in  what  manner  this  happened,  whether  it  was  then  light  or 
dark,  antl  many  other  circumUanccs.  'I'hat  there  was  nothing  ex- 
traordinary 
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traordinary  in  all  this,  appears  clearly  from  this  circumftance,  that 
the  witnefs  who  has  mentioned  it,  and  who  faw  the  whole,  has  de- 
pofed  in  the  moft  exprefs  terms,  that  Mr  Innes  retained  the  ufe  of 
his  faculties  to  the  laft.  Thefe  circumftances,  on  the  contrary,  add 
greatly  to  the  credibility  of  this  witnefs.  If  fliehad  beendifpofed  to 
favour  the  refpondents  improperly,  how  eafy  a  matter  would  it  have 
been  for  her  to  fupprefs  thefe  circumftances  altogether? 

3//(5,  The  petitioner  has  further  obferved,  that  no  ftrefs  can  be 
laid  upon  the  evidence  of  the  maid-fervants,  "  becaufe  they  cannot 
"  be  prefumed  to  have  had  fuch  intercourfe  with  Mr  Innes,  as 
"  could  enable  them  to  form  a  judgment,  whether  he  was  in  a 
"  ftate  of  incapacity  or  not." 

This  obfervation  is  not  a  little  furprifing.  Except  Mr  Innes's 
own  wife  and  children,  who  are  parties,  and  difqualified  from 
bearing  evidence,  it  is  alked,  what  perfon  could  poflibly  have  fuch 
opportunity  of  knowing  Mr  Innes's  real  fituation,  as  the  fervants 
who  lived  in  family  with  him,  and  who  had  accefs  to  lee  him  eve- 
ry hour  and  every  minute  of  the  day;  or  is  it  poflible  to  conceive, 
that  if  Mr  Innes  had  for  many  months  been  in  a  ftate  of  incapaci- 
ty, thefe  fervants  fliould  at  no  time  have  noticed  it  ?  The  only 
footing  upon  which  the  petitioner  can  pofTibly  objedl  to  the  evi- 
dence of  thefe  two  women,  is,  by  fuppofing,  not  that  they  were 
ignorant  of  Mr  Innes's  fituation  ;  but  that,  without  the  leaft 
temptation,  or  profpedl  of  advantage,  they  have  been  guilty  of 
the  moft  wilful  and  deliberate  perjury,  in  order  to  difguife  it. 

^to,  The  petitioner  has  been  pleafed  to  complain,  that  the  evi- 
dence of  fervants  fliould  have  been  reforted  to  at  all.  He  fays, 
"  It  would  have  been  more  pro^^er  to  have  called  perfons  of  cha- 
*'  radler,  and  of  the  fame  rank  with  Mr  Innes,  vifiting  and  keep- 
'*  ing  company  with  him  daily,  to  have  fworn  to  the  general  opi- 
"  nion  of  his  capacity." 

^ut  why  were  not  thefe  perfons  of  rank  and  chara<fler  vifiting 
Mr  Innes  daily,  adduced  by  the  petitioner  himfelf,  in  order  to 
prove  his  father's  incapacity  ?  If  the  petitioner  knew  of  any  filch, 
it  was  no  doubt  his  duty  to  have  cited  them  upon  his  part.  The 
fa(5l  is,  that  Mr  Innes  always  lived  in  a  retired  way,  and  for  the 
laft  years  of  his  life  was  vifited  by  no  company,  except  his  own  near 
relations,  whofe  connection  with  the  parties  difqualified  them  from 
being  examined  as  Vv'itnefi^es.  The  refpondents,  upon  their  part, 
adduced  as  witnefies  all  the  perfons  who  had  opportunity  of  being 

much 
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much  about  Mr  Tnnrs  during  this  lift  period  of  his  life,  and  were 
not  incapable  of  bearing  t'rllimony.  Your  Lord  hips  will  jiifl:  wnv 
have  an  opportuniry  of  judging  whether  the  petitioner  has  obfer- 
ved  the  fame  mp.hod  in  coiuluding  his  proof. 

Next  to  the  maid-fervants,  the  perlons  who  had  the  be«l  oppor- 
tunity to  kc  and  to  judge  of  Mr  Inncs's  fituation.  wereMcfl".  In-jlis 
and  H.unilton,  who  attended  him  as  iii  geons  for  ieveral  months 
before  his  death  ;  and  one  of  whom  (Mr  Inglis)  had  been  long  ac- 
quainted with  him,  and  Airgeon  to  his  family  tor  many  years. 

Alexander  Hamilton  depones,  "  That  he,  and  Mr  William 
"  Inglis  furgeon  in  Edinburgh,  are  copartners  in  bufmofs  ;  and 
"  Mr  Inglis  was  furgeon  in  ordinary  to  the  family  of  the  late  Mr 
"  Alexan  i.er  Innes  of  Cathlaw  :  That  the  deponent  remembers, 
*'  that,  in  November  1763,  Mr  Innes  was  feized  with  a  fit  of  the 
"  palfy,  which  was  very  ievere  at  firft;  and  the  deponent  was  on 
"  this  occafion  called  to  vifit  Mr  Innes  ;  and  which  the  deponent 
"  did  at  times,  as  he  thinks,  for  about  the  fpace  of  three  weeks, 
'*  till  Mr  Innes  recovered  ;  and  during  that  time  Mr  Inglis,  the 
"  deponent's  partner,  alfo  vifitcd  Mr  Innes,  as  the  deponent  bc- 
"  lieves,  a  gi'eat  detl  oftener  than  what  the  deponent  did  :  That 
"  the  deponent  had  no  occafion  to  vifit  Mr  Innes,  after  this  fit 
"  of  the  pally  was  over,  till  the  month  of  June  1764,  wlien  Mr 
"  Innes  was  affedled  with  a  graveliih  dilorder,  and  other  difcafes 
"  incident  to  his  advanced  time  of  life  ;  when  the  deponent  and 
"  his  partner  were  again  called  to  vifit  Mr  Innes,.  and  ^^wc  him 
"  fonie  medicines  at  times,  for  about  two  months,  to  eaie  his  com- 
"  pl.iitits  :  That  the  deponent  believes,  that,  from  this  period, 
**  they  were  not  diredtly  called  again  till  within  a  very  little  time 
"  of  Mr  Innes's  death,  as  he  was  much  in  his  ordinary  way  ; 
"  th(nigh  it  is  probable  that  they  might  order  him  to  take  a  pill 
"  now  and  then,  to  affift  nature,  and  keep  his  belly  open,  by  way 
*♦  of  a  laxative  medicine:  Tliat  the  deponent  has  alio  had  occafion 
♦•  to  be  in  the  lamily  after  the  paralytic  fit  above  men'ioned, 
"'and  to  fee  Mr  Inned  by  the  by  :  That  Mr  Innes  was  dull  of 
"  bearing,  and  it  was  tn)nl)lel"ome  to  enter  into  any  particular 
"  difeoinle  with  him  ;  and  what  pafieil  between  him  and  the  de- 
"  poncnt  principally  related  to  his  difeafe  and  diforder  :  "T/Mt  the 
"  (hfotwnt,  upon  pitting  any  quejlions  to  him  on  this  fuhjcif, 
*'  aluviys  got  pertinent  and  ffujihk  anfwers  ;  and  never  obj'erved 
"  any  /itrns  of  want   of  Judgment    or    capacity,     but  fuch  a  languor 

"  or 
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*•  or  dulmfs  as  is  hicident  to  perfons  at  his  advanced  time  of  life. 
"  And  the  deponent  remembers,  that  he  had  this  idea  of  him  at 
"  the  times  when  he  vifited  him  as  aforefaid  ;  and  faw  that  it  was 
"  troublefome  to  Mr  Innes  to  difcourfe,  and  therefore  avoided  e- 
*'  very  thing  further  than  what  was  neceffary  to  know  the  fitu- 
•'  ation  of  his  health.  And,  upon  an  interrogatory  for  Mr  Innes 
"  the  claimant,  depones.  That  he  was  not  acquainted  with  old  Mr 
"  Innes  before  he  was  fent  for  to  him  when  he  was  feized  with 
*'  the  palfy  as  aforefaid  :  and  it  is  the  deponent's  opinion,  that 
"  when  Mr  Innes  was  feized  with  the  fhock  of  the  palfy  afore- 
"  faid,  that  he  would  not  for  feme  time  know  any  perfon  ;  at  leaft 
"  when  the  deponent  vifited  him,  when  firft  feized,  confidercd  the 
"  fit  fo  fevere  and  univerfal,  that  it  would  end  in  death.  But  as 
*•  Mr  Inglis  did  mofi;ly  attend  Mr  Innes,  during  the  continuance 
"  in  this  diforder,  he  will  be  better  acquainted  with  Mr  Innes's 
"  ftate  of  mind,  during  the  whole  time  this  difeafe  continued. 
"  Depones,  That,  as  he  thinks,  once  or  twice  when  he  vifited 
"  Mr  Innes,  when  he  was  either  in  bed  or  in  his  chair,  the  depo- 
♦'  nent  cannot  pofitively  fay  which,  upon  the  deponent's  coming  in- 
"  to  the  room,  Mrs  Innes  named  him  to  her  hufband  as  coming 
"  to  vifit  him,  as  Mr  Inglis's  partner  ;  and  that  Mr  Innes  would 
"  have  anfwered.  Very  well,  and  fo  held  out  his  hand  to  the 
'*'  deponent  to  feel  his  pulfe. 

Mr  William  Inglis  depones,  "  That  he  was  furgeon  in  ordi-  Defenders 
"  nary  to  the  family  of  the  late  Mr  Innes  of  Cathlawj  and  was^roof-  P-  7- 
"  called  to  vifit  him  in  November  1763,  when  he  was  feized  with 
"  a  fevere  fit  of  the  palfy  or  flight  apoplexy:  That  the  deponent 
"  thinks  this  diforder  continued  for  about  ten  days,  and  perhaps 
'*  longer  :  but  though  at  firft  he  expected  nothing  but  death,  yet 
''  he  immediately  turned  better,  and  daily  recovered,  and  his  fenfes 
*'  alfo  recovered  along  with  his  body:  That  the  deponent  alfo  vi- 
"  fited  Mr  Innes  in  fummer  1764^  and  concurs  with  Mr  Hamil- 
*«  ton,  the  preceding  witnefs,  as  to  the  diforders  with  which  Mr 
'«  Innes  was  then  aff'edled,  which  was  pretty  fevere  at  that  time ; 
<-*  for  he  had  always  a  gravehfh  diforder  upon  him ;  but  at  this 
"  time  itwas  morefevere  than  ordinary,  and  attended  with  a  remark- 
''  able  weaknefs  of  conftitution;  and  it  was  the  deponent's  opi- 
"  nion,  that  he  might  then  die;  but  he  got  over  this:  and  the 
"  deponent  was  not  called  to  him  again  till  fome  little  time  be.ore 
"  Lis  death.     Depones,  That  he  had  been  acquainted  with  the  de- 
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♦'  ceifed  Mr  Innes  for  mnny  years,  and  was  fekiom  ia  his  honfe 
"  except  in  the  way  of  his  bulinefs :  That  ivith  refpeSt  to  Mr  In- 
"  Ties' s  judgment  or  capacity,  be  did  not  ohferve  any  figns  about 
"  him  of  any  ivant  of  thcfe,  except  fuch  as  nuas  conneCled  nvitb  bis 
"  difeafe,  in  the  time  ivhen  he  was  afflSied  loith  the  paralytic  d;f- 
•'  order  above  mentioned,  and  fuch  as  do  naturally'  arife  to  .every 
"  per/on  from  advance  of  years  and  decline  of  life ;  for  no  doubt 
"   the  mind  turns  weaker  with  the  body." 

As  the  petitioner  could  not,  with  any  fort  of  decency,  vife  the 
fame  freedom  with  the  depofilions  of  thcfe  two  gentlemen  that  he 
has  done  with  thole  of  the  maid-fervants  ;  he  has  endeavoured  to 
explain  away  the  meaning  of  what  they  fay.  But  the  attempt  is 
altogether  in  vain.  Mr  Hamilton  has  depofed,  "  That  he  never 
''  oblerved  any  figns  of  want  of  judgment  or  capacity,  but  fuch  a 
"  hmguor  ordulnefs  as  is  incident  to  perfons  at  his  advanced  time 
"  of  life."  And  Mr  Inglis  has  faid,  "  That  with  refpecfl  to  Mr 
"  Innes's  judgment  or  capacity,  he  did  not  obferve  any  iigns  about 
"  him  of  any  want  of  thefe,  except  fuch  as  was  conncded  with  his 
"  difeafe,  ///  the  time  when  he  was  afJVuled  with  the  paralytic  dlforder 
''  above  mentioned,  and  fuch  as  do  naturally  arife  to  every  perfoa 
"  from  advance  of  years  and  decline  of  life."  Is  not  this  depofing 
as  clearly  as  words  can  do  it,  that  Mr  Innes,  except  at  the  time 
that  he  was  adually  labouring  under  the  attack  of  the  palfy,  was  no 
more  in  a  flate  of  incapacity  than  every  perlon  is  at  his  advanced 
age  ?  and  that,  of  courl'e,  his  deeds  arc  no  more  liable  to  reduction, 
than  the  deeds  of  every  pcrfon  wiio  is  arrived  at  the  age  of  83  ? 
The  petitioner  may  twitl:  Mr  Inglis's  cxprelfions  as  much  as  he 
pleafcs  ;  Init  it  is  impoffible  for  him  to  give  them  any  other  mean- 
\\v\  than  this. 

The  petitioner  likewifc  makes  a  faint  objcftion  to  the  caufa  fci- 
entitv  of  thefe  two  gentlemen,  as  if  it  was  polfible  for  any  two  men 
of  commot)  fenfe  to  be  attending  upon  a  pcrfon  daily,  and  conver- 
fing  with  him  about  the  hature  of  his  ddlempcr,  and  yet  not  be 
able  to  judge  whether  he  was  in  a  Hate  of  incapacity,  fuch  as  the 
petitioner  inuil  reprefcnt  his  father  to  have  been  in  at  this  time. 

One  thing  is  extremely  remarkable.  Although  tliel'e  two  gentle- 
men, whole  rank  and  chaiacler  fet  them  above  all  fuli)icion,  and 
the  fervani-maids,  were,  ol  all  others,  beyond  doulit  the  perfons 
capalile  of  giving  ihe  nioft  explicit  teltimony,  with  relpe.'t  to  the 
fituation  of  Mr  Jiincb's  faculties;  yet  the  petitioner,  who  led  his 
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proof  firft,  did  not  think  proper  to  cite  either  of  them  as  uitnefles 
They  were  examined  folely  upon  the  part  of  the  refpondents  •  A 
certain  proof,  that  the  petitioner  meant  to  examine,  not  the  perfons 
who  knew  moft  of  the  matter,    but  thofe  whofe  depofitions  he  ex-  ' 

peded  would  be  mofl  favourable  to  his  fide  of  the  q  ueftion 

Next  follow  the  depofitions  of  Andrew  Forrefl   keeper  of  the 
coffeehoufe,  and  Helen   Bkck  his  wife,   who  were  long  acquaint!      " 
ed  with  Mr  Innes,  and  f.w  him  almoft  every  dayj  it  befn-  Mr  In 
nes  s  pradice  to  attend    the  coffeehoufe  molf  regularly,  till  within 
a  very  iTiort  time  of  his  death.  ^         J^ 

Andrew  Forreft  depones,  "  That  he  is  aged  fifty  years  or  there- n  r  a 
;  by,   and  has  kept   a  coffeehoufe  in  Edinburgh 'fo^r  about  th^ftp™?; 
«  fourteen  years   bypaft   for  himfelf ,    and,  previous   to  that,   was 
lome  years  in    what  was   called  the  Lai?h  coffeehoufe,    alon? 
'  with  Mr  Loon  :   That  he  was  well   acquainted  with  the  late  Mr 
"  Alexander  Innes  of  Cathlaw,  and  had  daily  occafion   to  fee  him 
-"  m  t.ie  Laigh  coffeehoufe  ;  and  after  the  deponent  took  up  a  cof- 
^^  feehoufe  for  himfelf,  Mr  Innes  came  there;  and  the  deponent 
-  '^   thinks   he   was  in  his  coffeehoufe   every  day  that  he  came  out 
andfometimes  frequently  in  the  fpace  of  one  day:   That  Mr  In- 
"  nes  was  very  curious  about  the  news,  and  fometimes  would  have 
^'    read  them  himfelf;   but  his  fight  was  not  good,  and  it  was  very 
'  troublelome  to  him  to  wear  fpedacles,  on  account  of  a  fhaking 
"  in  his  head  :   but  the  deponent  has  ken  him  put  on  fpeitacles  to 
''  \^^'^,  ^^^^'  °"  \yh\d\  occafion  he  was  obliged  to  hold  them  with 
**  his  hand,  at  the  fame  time  that  he  was  reading  :   but  his  general 
pradice  was  to  get  fome  young  gentleman  or  other  prefenTin  the 
"  coifee-room  to  read    the  news-papers  to  him  :   That   Mr  Innes 
^'^'  when  he  came  into  the  cof^-eehoufe  as  aforefaid,  and  which  he 
I'  continued  to  do  till,  as  he  thinks,  within   five  or  fix  months  of 
his   death,  was  in  ufe  frequently   to  converfe  with  the    deponent  : 
and  the    deponent  never  obferved  any  thing   about   Mr  Innes  like 
want^  of  capacity  or   judgment  ;  for,    in    his   converfatwns  with 
"  the  deponent,  every  thing^  that  he  faid  was  proper  and  fenfible  ; 
*'  and  Mr  Innes  would  alio   frequently  have   fpoke  to  the  depo- 
"  nent's  children,   and  the  boy  in  the  coffehoufe,  and  given  them 
good  advices  as  to  their  behaviour.  And  being  interro/are  for  Mr 
"  Innes  the  claimant,  depones,  That  old  Mr  Innes  was  fometimes 
better,  and  fometimes   worfe    drefi^ed  j  and,  on  thefe  accounts, 
his  appearance  at  times  might  be  different;  and  no  doubt  there 
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/•J      1 1„   ri;tr<.rpnrp  fls  to  the  frailty  of  his  body 
..   was  -^[-^^'^''^'^''-'^^r^^^^^^^  the  deponent  knew  him.    But 

r  r^  T/t  S  that  he  was  a  devout  and  religious  man,  and 
-  from  Jirjl  l\%.^Xco^^cc  or  a  glals  of  water,  without  firft 
"  never   took  a  difli  ot  ">^;^^  j^J^^^^^^ 

;:  1^:^^C^^^o^  W.  burners  or  money-mat- 

.eWe.  "   H:i:n  mac.  depotK..;.  Th.  nje  h.  been  .^^ 

Proof,  p. 9-"  years,   ^u^mph-ch  tu   e     or  t  ^^^^^^^  ^^ 

..   kept  a  cotteehoule  lor  h  m^^^^^^  ^^ 

-  thirteen  years  m  the  pieicntcofteeloulca^     ^  Alexander 
..   had  occafion,  almoft  every   dav,   to   ke  tne  lare 

.'   Innes,  till  within  ibmetime  betore  h.s  death,  ^^'1»'  -^^^^/j*;"  ^^^ 
,  /-       J        ^„  .   Tlvif   (he   was  very  intimate  with  iVlr  innes, 

"  Innes's  capacity  and  judgment,  j rem  Jirjl  to  lajt  ^'■'^'  J'-\\''\    . 

.  h^ufc,  from  which  he  had  hcni  abfent  for  ^--'j'-;^.  ^-,  ^^^^^^ 

..  nent    nquired    at  him  about  h.s  health.     He  told  1^^''     'j^    '^"^ 

..  Sad  notS,een  well,  but    that  he  was  now  better      hk  Go  i. 

..  and  that  he   was  at  that   time  of  hie  when  he  --^^  ^^l^  ^J^  f^ 

..  much  hcdth;   and   inciuircl  after  the  welfare  of  the  deponent 

.  "  d  her  fam     -.  and  talked  to  her  fenfihly.  as  he  ulcd  to  .lo  before^ 

-  And    adds    th.  t   Mr  Inncs   always  dilcourled  fenhbly  w  th  the 
•  ..  d     on  n     'not  only  on   religious  iubjcas  but  on  -e^v  fub,  a 
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r.  "T^^^^^^^'  ^"^  ^^  ^as  in  ufe  frequently  to  put  off  the  moft  of 
the  day  in  the  coffeehoufe." 

Befides  mewing  in  the  general,  that  Mr  Innes  was  of  a  found 
and  difpofingmind  at  the  time  of  executing  the  fettlement  in  que- 
ftion,  and  for  ong  thereafter;  your  Lordfhips  wUl  attend  to  one 
circumftance  which  is  mentioned  by  both  thefe  witneifes,  viz.  That 
Mr  Innes  s  eye-fight  had  failed  him  in  fome  degree,  and  that  this 
was  the  reafon.  as  he  himfelf  laid,  of  his  fometimes  not  knowing 
at  hrft  his  acquaintance  when  he  met  them  in  the  coffeehoufe. 

The  fame   thing  is  proved    by  the  tertimony  of  Janet  Murray, 
one  of  the  petitioner's  own  witneffes,     Afcer  recounting  how  Mr  - 
Inries  had  miftaken  her  in  the  ftreet  for  one  of  his  grand- daughters, 
and  flie  had  explained  who  ihe  was,  ".  Mr  Innes  faid,   (fo  the  wit- Purfuer's 
nefs  depones),   O!  Mrs  Carfrae,  I  beg  your  pardon  ;   my  fight  is  proof,  p. 
lo  lore  faned,  that  I  fcarce  know  my  own  children."  *4-  H, 

Several  other  witneffes,  although  not  fo  material  as  thofe  already 
mentioned,  have  given  the  fame   account  of  Mr  Innes's  judgment 
being   found  and  entire,   till  juft  before  his  death.      Thus  David 
Skeil  mealmaker,  who  lived  at  the  foot  of  Mr  Innes's  ftair,  and 
who  faw  him  often,  after  mentioning  fome  inftances  of  his  great 
aKTCuracy  and  attention,  depones,  '«  That  they  frequently  converfed  Defenders 
"  in  his  pafTmg  and  repaffing  j  and   the  deponent  never  obferved  P''°°f'  P- 
"  anyfigns  of  want  of  capacity  or  judgment  about  Mr  Innes."     In  '^^^^ 
hke  manner  Ann  Lows,    who  Avas  a  tenant  of  Mr  Innes,   and  had 
frequently  fmall  dealings  with  him,  after  mentioning  Mr  Innes's 
writing  in  her  prefence  a  receipt  for  rent,  dated  2d  February  1764, 
which  is  one  of  thofe  produced,   together  with  fundry  other  parti- 
culars, depones,   "  That  Mr  Innes,  in  all  his  dealings  with  the  de- Ib.p.n.G. 
"  ponent,  aded  fairly  and  juftly ;   and  the  deponent  never  faw  any 
"  difference  upon  his  judgment,  or  any  figns  of  wanting  it." 

The  depofition  of  William  Stewart  writer  in  Edinburgh  is  ex- 
tremely remarkable. 

William  Stewart  depones,  '*  That,  at  Candlemas  1763,  he  took  Jf-  P'  "• 
"  a  houfe  from  the  now  deceafed  Mr  Alexander  Innes,  and  which 
"  houfe  the  deponent  at  prefent  pofTefTes,  having  entered  thereto 
at  Whitfunday  1763  :    That  when  the  deponent  entered  to  this 
houfe,    it  ftood  in  need  of  repairs,    particularly  one  of  the  bed- 
"  rooms   was  infefted  with   bugs,    and  the  roofs  wanted  whiten- 
"  ing  :    That  in  harvefl-vacance  1763,    the  deponent,    having  re- 
moved with  his  family  to  country-rooms,  wanted  that  thefe  re- 

K  "  parations 


[     38     ] 

"  partitions  fhoulJ  be  made  upon  the  lioufe  before  he  returned 
"  thereto  ;  and  for  this  purpofe  he  one  day  called  at  the  houfe  of 
•'  Mr  Innes,  to  acquaint  him  of  it ;  and  he  thinks  told  Mrs  Innes, 
"  or  Mr  Innes  himfelf,  what  he  wanted  :  That,  in  a  day  or  two 
"  thereafter,  the  deponent  met  with  Mr  Innes  in  Forreft's  coffce- 
"  houfe,  and  having  gone  up  to  fpeak  with  Mr  Innes,  he  aflced 
"  the  deponent  his  name  ;  and  having  told  him,  they  retired  to 
'*  a  room,  and  converfcd  about  the  repairs  of  the  houfe.  And 
"  the  deponent  having  alfo  told  him,  that  he  the  deponent  was  a 
"  tenant  of  Mr  Innes's  ;  and  Mr  Innes  having  aflced  where,  the 
"  deponent  alfo  told  him  :  That,  after  converfing  anent  the  repairs, 
"  Mr  Innes  appointed  to  come  in  the  afternoon  to  fee  what  the  houfe 
''  ftood  in  need  of;  and  Mr  Innes  accordingly  came  along  with  a 
"  painter,  and  viewed  the  houfe  very  particularly.  But  he  was 
"  very  unwilling,  and  would  not  give  the  repairs  which  the  depo- 
' '  nent  wanted  ;  for  he  refufed  to  allow  the  roofs  all  to  be  whitened, 
"  or  the  bed-room  all  to  be  painted  ;  but  ordered  the  painter  to 
"  varnilh  over  the  place  where  the  bed  flood,  with  a  view  to  de- 
''  ftroy  the  bugs.  Both  the  deponent  and  the  painter  infilled  with 
"  Mr  Innes  to  have  fundry  more  things  done  than  what  he  would 
"  agree  to.  But  Mr  Innes  fiemcd  pofitive,  and  was  angry  for 
"  their  urging  the  thing  (b  much,  faying,  that  the  young  men 
"  now-a-days  did  not  want  houfes,  but  palaces  to  live  in  :  That 
"  the  deponent  thinks  the  painter's  name  was  Rofs.  Depones, 
"  That,  at  Candlemas  1764,  Mr  Innes  came  to  the  deponent  for 
'•  his  rent ;  and  after  he  came  into  the  rc^cn  where  the  deponent 
*'  was,  betook  out  the  receipt  f)r  the  half-ye.ir's  rent,  which  was 
"  ready  wrote  out,  all  but  the  filling  u[)  ot  the  deponent's  name 
"  aud  dcfignition,  and  the  figning  of  it ;  and  which  he  did,  after 
*'  aflcing  the  deponent  his  n.uiic  :  That  the  deponent  laid  him 
'•  down  three  bank-notes  and  twelve  ftiillings  and  fixpencein  fpecie, 
"  as  the  half-year's  rent ;  and  he  laid  the  dilchargc  over  the  table 
*'  to  the  deponent.  But  upon  looking  at  the  notes,  and  the  depo- 
'  nent  having  obferved  that  there  was  a  Glafgow  not-e  among  them, 
'*  which  he  imaj'ined  Mr  Innes  would  have  no  objedlion  to;  Mr 
''  Junes  h'okcd  at  the  notes,  and  then  returned  it,  fiying,  he  would 
"  not  have  it  ;  which  obliged  the  deponent  to  fend  out  a  fervant 
'♦  with  it  to  get  it  changed  ;  and  in  the  interim  Mr  Innes  drew  the 
"  receipt  that  he  had  granted  towards  iiimlLlf,  putting  the  rell  of 
"  the  deponeat'-s  money  towards  him  ;  and  which  receipt,  granted 
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"  by  Mr  Innes  to  the  deponent,  bears  date  the  2d  day  of  February 
"  1764,  and  is  marked  by  the  deponent  and  commiffioner,  of  this 
"  date,  as  relative  hereto  :  That  the  rent  of  the  deponent's  houfe 
"  when  firft  taken,  and  for  the  firft  year,  was  only  at  the  rate  of 
''  feven  pounds  five  fnillings  Sterling  by  year  ;  but  the  fecond  half- 
"  year's  rent  which  the  deponent  paid,  which  was  upon  the  6th 
"  day  of  Auguft  1764,  conform  to  a  receipt  figned  by  Mr  Alex- 
''  ander  Innes,  but  not  wrote  by  him  :  that  this  receipt  bears  the 
"  half-year's  rent  to  be  three  pounds  fifteen  fhlllings  ;  and  when 
"  It  was  brought  to  the  deponent  by  Mr  Innes's  fon  David,  the 
"  deponent  objeaed  to  it,  as  being  half  a  crown  too  much. 
**  However,  he  paid  the  whole  demand.  But  next  day  David  came 
"  to  the  deponent  in  the  parliament-houfe,  and  returned  him  half  a 
"  crown,  faying,  that  his  father  had  looked  over  his  books,  and  faid 
^"  that  it  was  as  the  deponent  alledged  :  That  the  deponent  had  lit- 
^'  tie  occafion  to  know  or  be  acquainted  with  Mr  Innes  further  than 
"  what  refpeded  the  particulars  above  mentioned.  He  was  then 
"  a  man  old  and  frail,  and  feemed  to  be  affeded  with  a  paralytic 
"  diforder  ;  but  the  deponent  conjidered  him  at  that  time  as  very 
*'  diftin5l  and  Jlmrp,  having  his  fenfes  about  him  ;  and  the 
^'  deponent  remembers  of  faying  to  his  wife  after  Mr  Innes  left 
"  the  room,  when  the  deponent  paid  the  rent  as  above  mentioned 
to  Mr  Innes,  That  he  was  an  old  Jicker  boy.  And  the  deponent 
"  does  not  think  that  he  ever  fpoke  to  Mr  Innes  after  this,  though 
'■'■  he  has  frequently  leen  him  upon  the  ftreet,  and  in  the  coffee- 
"  houfe." 

The  circumftances  depofed  to  by  this  witnefs,  fhow  clearly, 
that  Mr  Innes's  judgment  was  ftill  entire  ;  and  the  obfervation 
which  Mr  Stewart  made  to  his  wife,  merits  particular  attention, 
as  it  proves  what  impreffion  the  circumftances  depofed  to  made 
upon  the  witnefs  at  the  time,  when  there  was  no  profped:  of  any 
queftion  afterwards  arifmg  with  regard  to  Mr  Innes's  capacity  or 
incapacity. 

The  refpondents,  in  the  lafl:  place,  appeal  to  the  depofition  of 
Charles  Livingfton,  the  perfon  who  wrote  the  deed,  and  who  was 
examined  as  a  witnefs  at  the  inftance  of  the  petitioner  himfelf. 
The  depofition  is  recited  in  the  petition,  and  is  fo  clear  and  dif- 
tindl,  as  not  to  ftand  in  need  of  any  commentary.  Not  only  has 
Mr  Livingfton  depofed  as  to  his  own  convidion,  that  Mr  Innes 
was  not  in  a  ftate  of  incapacity,  but  he  has  mentioned  a  variety  of 

particulars 
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particulars  in  the  courfe  of  his  depofuion,  which  appear  to  he  en- 
tirely decifive.  The  note  wrote  bv  Mi-  Innes,  containing  direc- 
tions for  nidkiag  v>ur  the  dilpofition,  the  correclions  which  he 
made  upon  the  fcroll  with  reg.^rd  lo  the  names  of  the  tenants,  his 
obfervation  upon  the  annuity  lettled  upon  his  eldefl  fon,  are  all  in- 
ftances  of  an  exeriion  of  fenfe  and  recolledtiun,  which  could  not 
poffibly  pnjcced  from  a  perf  m  who  was  not  at  the  time  of  a  (bund 
and  difpofing  mind.  Mr  Livingfton  therefore  had  reafon  to  lay, 
Purfucr's  "  That  at  this  time  Mr  luncs  aj.'[^»eared  to  be  fenfible,  and  under- 
proot,  p.  ,1  fJianJins:  what  he  was  doing  ;  and  that  he  never  ohferved  any 
"  fiilure  of  judgment  attend  Mr  Innes,  but  what  might  be  con- 
"  fidered  as  incident  to  a  perlbn  of  his  age."  The  fame  thing  is 
faid  by  John  I'dgar,  the  other  witnefs  to  the  execution  of  the  deed, 
lb.  p.  7.B.  and  who  was  alio  examined  on  the  part  of  the  petitioner,  "  That 
«'  Mr  Innes  appeared  to  be  an  old  man,  and  had  a  Ihaking  in  his 
"  head  ;  but  the  deponent  did  not  obferve  any  figns  of  want  of 
•*  judgment  or  capacity  about  him,  but  feemed  to  underftand  well 
'•  enough  what  he  was  doing." 

If  the  fads  dcpofed  to  by  Mr  Livingfton  be  true,  there  is  at  once 
an  end  of  the  queftion.  Neither  has  the  petitioner  been  able  to 
affign  the  leaft  (hadovvof  a  reafon,  wliy  your  Lorddiips  (liould  re- 
fufe  to  give  credit  to  this  gentleman's  tellimony.  Any  objection 
ariling  from  his  connection  with  the  refpondents,  the  petitioner 
himfelfmuft  have  p.ifted  from,  when  he  cited  him  as  a  witnefs  ; 
and  as  to  other  objertions,  the  refpondents  can  difcover  none.  Mr 
J^ivingfton  has  had  the  honour  of  praif^ifing  fometimc  before  this 
court  with  unblcmilhed  reputation  ;  and  it  will  not  eafdy  be  be- 
lieved, far  lefs  can  it  be  taken  for  granted  without  evidence,  that 
he  would  at  once  precipitate  himfejf  into  a  fccne  of  moft  wilful 
and  deliberate  perjury.  His  depofition  is  in  itfclf  clear  and  con- 
llftent;  and  whai  he  fay.s  with  regard  to  the  fituarion  of  Mr  In- 
nes's  judgment,  which  is  the  grand  point,  is  confirmed  by  every 
one  witnels  in  the  caufc,   without  exception. 

'fhc  objc(f\ions  to  Mr  Liviugfton's  conduA  in  nrtxruring  the 
deed,  it  will  be  obfervtd,  are  entirely  dillinrt  from  what  may  be 
made  to  his  credibility  as  a  witnefs.  The  refpondents  will  after- 
wards have  occafion  to  conlidcr  the  former  at  length  ;  but  in  the 
mean  time  tluy  mufl  be  permitted  to  obferve,  tiiat  althmigh  Mr 
IJvingfton  had  been  fomcwiut  too  zealous  to  feivc  his  fricnJs  in 

this 
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flu.    matter,  it  docs   not  therefore  follow   that  he  was  capable  of 
tel hng,  upon  oath,  a  fet  of  deliberate  falfehoods  ^ 

to  deSea  Mr  Sntft  ^°"''  ITT-  ^'P''''  "^"^'^  P^="«  ^^^^^  taken 
to  detett  Mr  i^mngfton  in  abfurdities  and  contradidions  •  and  th;,t 
m  a  memonal  figned  by  the  petitioner  himfelf,  his  depodtion   vva^ 
honoured  with  being  made  the  fubjeft  of  one  of  the  moft  abf.L 
minute,  and  mfignmcant  pieces  of  criticifm  that  ever  ex      ed 

upon  any  pieceof  evidence.  Thefe,  however,  the  gentleman  who 
draws  the  petition,  has  v^ry  properly  forbore  repeating  to  ^our 
Lomlhips  ;   and  it  is  unnecelTary  to  confute  them  ""         ^ 

.JuZK-vTl^.^'V^'^'  P'''''"^  which  is  properly  levelled 
d  r^'n^  ^'^-  ^/L^vingfton's  teftimony,  independent  of  his 
condudt  at  the  tinje  of  executing  the  deed,  vvhich  fhail  afterward 
be  conridered,_  is  founded  upon  the  account  which  he  ?ives  of  M.- 
Innes  s  executing  a  faftory  in  favour  ^of  Charles  his  eldeft  fon  of 
the  fecond  marriage.  The  fum-total  of  the  obfervation  is.  that 
Mr  Mercer  another  witnefs,  when  giving  an  account  of  this  af- 
fair after  telling,  that  Mr  Innes,  before  he'  figned  the  faftory. 
caufed  one  or  two  of  the  claufes  to  be  read  over  to  him  feveral  times 
precifely  according  as  Mr  Livingfton  has  depofed,  obferves  it  to  be 
ills  opinion,  "  owing  to  his   grandfather   ordering   the  fadory,  or  Pm-fue.s 

part  of  It    to  be  often  read  over,  that  he  underftood  nothing.  P™°f' 
"  farther  about  it,  but  only  that  it  was  a  fadlory."     Whereas   it  P'  ^3-  ^■ 
<ioes  not  appear,  that  Mr  Livingfton  made  any  fuch   obfervation 
Indeedtherefpondent  will  be  pardoned  to  fay,  that  it  would  have 
been  foraewhat  wonderful  if  he  had.     Mr  Mercer  is  only  mention- 
ing a  private  thought  that  occurred  to  himfelf;  and  when  the  pre- 
ceding part  of  his  depofition  is  attended  to,  the  conclufion   which 
he  draws,  does  not  feem  at  all  to  follow  from  the  premifes      Mr 
Innes  refufes  to  adhibit  his  fubfcription  to   the  fadlory,  upon  ac- 
count of  certain  claufes    which  he  obferves  in  it.     Thefe  claufes 
are  read  over  feveral  times ;    and  then  he  fubfcribes.     The  natural 
conclufion  furely  which  any  perfon  would  draw  from  all   this,  is, 
that  Mr  Innes   had  caufed  thefe  claufes  to  be  read  over  till  he' un- 
derftood them  perfedtly.      The  refpondents  therefore  do  not  ihe 
how  It  can   be  made   a  ground  of  charge  againft  Mr  Livingfton, 
that  he  did  not  make  the  fame  conclufion  with  Mr  Mercer,  who,' 
it  may  be  obferved  too,  is  a  grandfon  of  Mr  Innes's  by  the  firft 
marriage,   and  after  all,  has  only  faid,  that  his  grandfather  feemed 
to  underftind  the  piper  to  be  a  fadlory,   which  it  certainly  was. 

L  In 
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In  fupport  of  thcfc  tcftimonies,  the  refpondents  will  now   flat- 
i'dcnce.  fome  written  evidence  upon  their  part. 

imo    There  are  produced  no  lels   than   c/evcn  d>lchargcs  of  rent 
holog/aph  of  Mr  Innes.  all  accurately  and  diftinaiy  v.rctc    Three 
of  thefi  dUcharges  are  granted  in  the  end  of  the  vear  .763  ;  th  ee 
of  them  on  the  2d  of  February    1764.  the  month  on    whuh  the 
d  fpofuion  was  executed,  one  of  them  on  the  2. ft  of  February 
the  very  day  of  executing  the  difpofition;  one  of  them  u,   Apnl 
h  reaf  er,  Lother  in  June,  and  two  in  AugulL      And  fome  o    the 
vitncfl-cs  have  exprefsly  dcpofed,  that  they  faw  Mr  Innes  wnce  thele 
difcLrgcs.   when  he  came'to  get  payment  of  h>s  rent.    \Vhen  j^ur 
Lordllups  thus  fee  a  perfon   going  about  dady  recemng  payment 
of  his  rents,  writing  accurate  d.fcharges,  contamm.g  the  names  ot  the 
tenants,  the  fr.uation  of  the  houfes,  &c. ;  can  your  Lord  h,ps  poffib ly 
believe    that  this  man  was  in  a  ftate  ot  uncapacity,  and  that  he  s  to 
be  debarred  from  the  privilege  which  the  law  gu'es  to  every  pcrlon, 
o{  determining  what  ihould  become  of  his  eMs  atter  h>s  death? 

The  petitioner  lays,  that  thefe  diUharges  are  maccurate.  But 
although  repeatedly  called  upon,  from  the  begmmngot  the  procels 
he  has^iot  to  this  hour  been  able  to  pomt  out  a  fingle  one  of  the 
many  inaccuracies  with  which  they  are  laid  to  abound.  The  e- 
fpondentsdo,  on  the  contrary,  ^^^^V  ^.^^^  ^'^^ '^i  t"(^f.  \7,,fl-: 
.ate  and  diftind  in  every  refpea.  Neither  can  it  be  l-^'J.  that  this 
was  merely  a  mechanical  operation,  as  the  words  of  the  d.fcharge. 
are  varied,  and  adapted  to  the  particular  c.rcumftances  of  each  te- 
nant ;  z,  your  Lorddips  will  fee  from  copies  ot  four  of  them  an- 

"'"^'^t  There  is  produced  a  cadi-book.  holograph  of  Mr  Innes 
wherein  the  monvs  received  ..nd  paid  by  him  from  the  9th  ot 
February  176^,  ,0  the  6th  of  September  therealtcr.  are  regularly 
poOed,  i.rccilelv  In  the  manner  that  he  had  oblerved  for  leve..d 
Uarb  before.  And  particularly  your  Lordih.ps  will  oblervc,  he 
?cnt8  to  which  the  receipts  produced  relate,  are  entered  m  the  caih- 
book  precifdy  of  the  dates  of  the  .bll  barge.  ;  a  degree  ol  accuracy 
to  be  met  with  in  few  perfons.  who  have  fo  little  occalion  tor  keep- 
ing accurate  books  as  Mr  Innes  had.  ,-,,.•• 

The  ,,etilioncr  has  alfo  obfervcd,  that  this  cafli-book  is  maccu- 
rate i  and  pp.rticul.uly  that  the  moneys  paid  and  received  are  both 
entered  in  the  fam:  column  i    and   '•  that  this  grofs  blunder  Jnjns 
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"  book  is  a  certain  fign,  that  Mr  Innes  did  not  retain  his  proper 
•*  faculties." 

As  to  other  inaccuracies,  the  refpondents  c.m  fay  nothing,  as 
none  of  them  are  pointed  out  j  but  with  regard  to  thelaft  obferva- 
tion,  the  ca(h-book  itfelf  affords  a  moft  fatisfying  anfwer  to  it. 
Beiides  the  articles  during  the  years  1763  and  1764  now  founded 
upon,  this  book  contains  Mr  Innes's  money- tranfadiions  for  manv 
preceding  years,  during  the  greateft  part  of  his  life.  Yet  this 
blunder  which  the  petitioner  is  fo  fond  of,  runs  through  the  whole 
book  ;  the  entries  of  money  paid  and  received  being  uniformly 
made  one  after  another,  according  to  their  dates,  in  the  manner  of 
a  merchant's  wafte-book.  As  this  book  was  intended  only  for  Mr 
Innes's  own  private  ufe,  and  as  the  tranfadions  entered  in  it  are 
not  very  numerous,  being  chiefly  payments  of  rents  made  to  him 
by  his  tenants  ;  there  was  no  occafion  for  drawing  them  out  in  the 
technical  form  of  debtor  and  creditor.  So  that  if  there  is  any 
thing  in  the  petitioner's  obfervation,  it  muft  go  the  length  of  pro- 
ving, that  his  father  was  in  a  flate  of  incapacity  during  his  whole 
lifetime. 

The  chief  objedlion  which  the  petitioner  has  infifted  on  to  the 
refpondents  proof,  is,  That  the  witnelTes  have  not  pointed  out  f(>e- 
cial  fa6ls  upon  which  their  opinion  of  Mr  Innes's  incapacity  was 
founded.  He  does  not  confider,  that  every  one  of  thefe  difcharges 
and  every  one  of  the  entries  in  the  calh-book,  is  a  particular  fatt, 
the  truth  of  which  cannot  be  difputed,  and  which  is  exclullve  of 
the  poflibiliry  of  Mr  Innes  being  then  in  a  ftate  of  incapacity. 

Thus  your  Lordihips  fee  it  eflabl: {bed  both  by  parole  and  writ-- 
ten  evidence.  That,  at  the  time  of  executing  the  deed  under  chal- 
lenge, Mr  Innes  was  of  a  found  and  difpoling  mind,  capable  of 
underftanding  the  import  of  what  he  did,  going  abroad  daily,  and 
managing  his  affairs  accurately  and  diftindtly  as  ufual. 

The  proof  upon  which  the  petitioner  pretends  to  have  it  found,  Petitioner's 
that  a  perfon  who  is  acknowledged  to  have  been  going  abroad,  and"°°*^' 
managing  the  ordinary  affairs  of  life,  was  yet  entirely  void  of 
judgment,  and  incapable  of  adhibiting  his  confent,  or  underftand- 
ing the  import  of  a  very  plain  fettlement,  and  that  too  in  the  face 
of  the  irreliflible  evidence  already  Hated,  one  would  naturally  ex- 
pect mufl:  contain  in  it  fomething  uncommonly  flrong  and  con- 
vincing. An  uncommon  proof  indeed  it  is.  Compofed,  as  your 
Lordfhips  v/ill  fee,  of  a  multitude  of  witnefTes,  who  had  no  op- 
portunity 
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portunity  of  being  ahont  Mr  Innes,  and  who  themfelves  contider- 
ed  the  circutnftance  deponed  to,  to  be  fo  inlignificHnt,  tliat  fcveral 
of  them  have  exprcfsly  I'worn,  that  Mr  Innes  retained  his  fenfe 
and  judgment  to  the  laft.  And  not  one  has  been  fo  bold  as  to  fay, 
that  he  thought  or  beheved  Mr  Innes  to  be  in  a  ftate  of  incapacity, 
fuch  as  the  petitioner  is  contending  for.  The  petitioner  himfelf 
fecms  now  to  be  fatisfied  of  this.  When  treating  of  this  part  of 
the  caufe,  he  is  at  the  pains  to  hunt  about  for  all  the  different  modes 
of  expreflion,  of  his  father  being  failed  in  his  faculties,  of  imhe- 
cillity,  dotage,  &c.  But  hardly  once  does  he  venture  to  fay,  that 
his  father  was  not  of  a  found  and  difpofing  mind,  capable  of  giving 
a  legal  confcnt,  which  is  the  only  alledgeance  that  is  relevant. 
Head  I.  The  petitioner  flates  his  proof  under  two  heads.  \mo.  He  men- 
tions, from  the  proof,  inflances  before  and  after  the  date  of  the 
deed,  wlierein  Mr  Innes  difcovercd  this  alledgcd  failure  of  his  me- 
mory and  judgment. 

Before  making  any  particular  obfervations  upon  the  inflanccs 
quoted  under  this  head,  which  (hall  be  done  very  (liortly  ;  the  re- 
ipondcnts  muft  beg  leave  to  fubmit  to  your  LordOiips  one  or  two 
general  obfervations. 

I  wo,  It  appears  from  the  evidence  formerly  ftatcd  to  your  Lord- 
fliips,  that,  amongft  other  infirmities  which  old  age  brought  upon 
Mr  Innes,  his  eye-fight  had  failed  very  much.  This  ciicumllaiu  c 
alone  would  be  fufficient  to  account  for  by  far  the  grcateft  part  of  the 
miflakes  and  errors  which  are  laid  hold  of  by  the  petitioner,  as  ar- 
guing a  total  want  of  judgment  and  capacity. 

zdo.  Your  Lordlhips  will  be  informed,  that  the  number  of 
dwclling-houfcs  belonging  to  Mr  Innes  within  the  town  of  Edin- 
l)urgh,  as  appears  from  the  rental  thereof  produced  in  proccls,  was 
no  lefs  than  twenty-nine,  and  all  of  them  pofi'efl'cd  by  different  te- 
nants, Aa  thefc  tenants  therefore  were  often  changing  and  fhifting; 
about,  as  commonly  happens;  your  Lordlhips  lurcly  will  not 
think  it  any  thing  extraordinary,  that  Mr  Innes  fhould  not  be  able 
at  all  times  to  carry  about  in  his  head  the  name  of  every  one  te- 
nant that  inliabiccd  every  one  of  thefe  houfes. 

The  fir  ft  ciicumftancc  founded  \ipon  in  the  petition,  is  one  men- 
tioned in  the  depofition  of  jai.ct  Murray,  of  her  feeing  Mr  Innes 
in  his  own  houle,  with  what  (he  thinks  a  guinea  of  iilvcr  lying  be- 
fore him,  and  of  his  infifting  that  he  wanted  a  ftiilling,  although 
Mrs  Innes  took  every  method  to  convince  him,  that  tliere  were 
really  ?i  fliillings. 

If 
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i  It  appears  froni  the  depolition  cf  this  witncfs,  that  Mr  Inrie? 
had  juft  come  from  the  bank,  where  he  had  been  changing  a  large 
note  J  and  it  was  not  impoffible  that  Mr  Innes,  at  this  time,  may 
have  miffed  fome  of  the  change.  That  a  perfon  lliould  even  be 
milliken  in  reckoning  21  fhiliings,  is  nothing  uncommon  j  and 
the  pofitivenefs  naturally  incident  to  old  age,  might  prevent  Mr 
Innes  from  acknowledging  his  error,  even  after  he  was  fatisiied. 

But  what  (hows  clearly  that  this  was  merely  a  common  incident, 
and  no  proof  of  Mr  Innes's  incapacity,  is,  that   the  witnefs  her- 
felf,  who   could  beft    judge  of  this   matter,    from  the  impreffion 
made  upon  her  at  the  time  by   the  appearance  of  Mr  Ifnes,  and 
from  otl^er  minute  circnmftances,   which  can  hardly  be   explained 
in  words,  has  exprefsly  depofed  in  a  fubfequcnt  part  of  her   oath, 
-"  That  the  deponent,  at  this  time,   thought  Mr  Innes  fenfible  and 
"  found  in  his  judgment  :   That  at  this  time  Mr  Innes,  on  account  pyj.fuers 
"  of  his  age,  was  very  fore  failed  in  his  perfon  from  what  fhe  has  proof,  p. 
'*  known,  or  from  the  time  that  (he.  was  his  fervant ;    but  that  he  ^5-  C- 
*'  was  always  very  exa6t  and  fenfible  ;    and  excepting  the  effefts  of 
"  old  age,   by  which  his  perfon  and  his  fight  was  fore  failed,  (he 
"  never  obfervcd  any  defedl  in  his  judgment  ;  for  he  always  talked 
"  fenfibly  to  her,  and  gave  her  many  good  advices." 

Next  comes  the  evidence  of  William  Rofs,  a  painter,  who  de- 
pones, Thatj  in  the  year  1763,  he  was  employed  by  Mr  Innes  to 
paint  a  houfe  of  his  ;  and  that  upon  his  going  fome  months  there- 
after to  demand  payment  of  his  account,  Mr  Innes  denied  that  the 
account  was  due,  and  refufed  to  pay  him. 

The  refpondents  need  hardly  obferve,  that  pieces  of  forgetfulnefs, 
fuch  as  thefe,  are  not  very  rare,  even  in  perfons  who  never  were 
fufpe(fled  for  want  of  judgment.  It  is  extremely  probable  too,  that 
'Mr  Innes's  memory  may  have  failed  a  little,  as  is  generally  the  cafe 
with  men  who  arrive  at  his  advanced  period  of  life.  It  appears 
from  a  fubfequent  part  of  Rofs's  depofition,  that  having  called  a 
few  days  thereafter,  Mr  Innes,  having  by  this  time  recolledled  that 
he  had  em.ployed  him,  paid  his  account  immediately.  As  to  Mr 
Innes's  taking  notice  of  the  optional  claufes  in  the  bank-notes,  the 
petitioner  is  in  a  niiftake,  when  he  fays  that  his  father  had  once  an 
office  in  the  bank.  Befides,  thefe  optional  claufes  were  not  introduced 
till  the  year  1760;  and  it  was  about  this  very  time  that  a  pradlice 
was  firfl  made  of  marking  the  notes,  which  might  lead  Mr  innes  to 

M  ob- 
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obferve,  whether  the  notes  he  was  paying  away  had  an  optional 
claufe,  or  were  payable  oa  demand  ;  and  whether  they  were  mark- 
ed or  not  by  the  teller.^. 

ITpon  the  depoficion  of  Elifabeth  Mercer,  it  is  unnecefTarv  to 
make  any  particular  remark.  She  only  fays,  that  Mr  Innes  called 
at  her  houle  for  rent  a  fliort  time  after  the  rent  had  been  paid  ; 
but  that,  upon  being  told  this,  he  went  away,  faying  at  the  fame 
time,  tliat  he  had  all  the  payments  of  rent  from  hia  tenants  accu- 
rately marked  in  his  books. 

The  petitioner  next  appeals  to  the  teftimonies  of  Alexander  and 
William  Simpfons,  tellers  in  the  Royal  Bank.  All  that  appears 
from  the  depolition  of  William  Simpfon,  is,  that  Mr  Innes  once 
demanded  from  him,  in  the  month  of  November,  a  half-year's 
rent  which  was  not  payable  till  Candlemas  thereafter  ;  and  that  he 
accordingly  paid  it,  and  got  a  difcharge.  As  to  the  depofition  of 
Alexander  Simpfon,  if  the  petitioner  had  thought  proper  to  quote 
that  part  of  it  which  he  refers  to,  your  Lordlbips  would  have  i'ecn, 
,  th^t  it  rather  affords  evidence  of  Mr  Innes's  being  then  in  a  ca- 
proof,"*  pacity  for  doing  bufincfs.  He  gives  an  account  of  \lr  Innes's  de- 
p.  2i'.  22.  "landing  payment  from  him  of  a  half-year's  rent  which  had  beea 
already  paid.  But  then  he  adds,  that,  upon  his  making  the  objec- 
tion, Mr  limes  told  him,  that  he  wovdtl  immediately  go  home  ancJ 
confult  his  hook;  and  that  having  done  fo,  he  returned  immedi- 
ately thereafter,  and  told  Mr  Simplbn,  that  he  found  the  rent  was 
paid. 

The  next  wirncfs  referred  to  is  Agnes  Bell.  Her  depofition  a- 
mounts  in  fubflance  to  this:  That,  in  .'\pril  1764,  Mr  Innes  came 
to  her  mother,  who  was  his  tenant,  and  aiked  payment  of  tlie  half- 
year's  rent,  which  was  only  to  fall  due  at  the  Whitfiuulay  thereaf- 
ter: That,  in  June  thereafter,  Mr  Innes  came  to  the  deponent's 
houfc  in  Miln's  Iquare,  which  had  been  before  iKiHelled  by  one 
Mrs  Cowan  ;  and  laid,  that  Ihe  was  due  him  the  rent  ;  hut  that 
he  returned  afterwards,  and  laid  that  he  had  looked  his  books,  and 
•*a.s  fatisfied  of  iiis  error. 

in  all  thefe  circumflanccs  the  refi)ondents  can  obferve  no  fymp- 
toms  of  incapacity.  Mr  Innes's  rea(bn  for  demanding  payment  of  rent 
beforehand,  as  the  witnefs  has  exprelsly  deponed,  was,  that  he 
was  in  ftrait^  for  money,  and  imagined  that  her  nif)thcr  would  be  at 
that  time  full  of  money  ;  Lord  M  u  ifchal,  who  had  loilged  with  her, 
having  I'.ft  her  houle  immediately  before.  And  his  rtalbn  for  ima- 
gining 
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gining  that  Mrs  Cowan  ftill  lived  in  the  houfe  in  Miln^s  fquare  as 
taken  notice  of  by  the  witnefs,  is,  that  Mrs  Cowan  had  a  tack  of 
that  houfe  for  fome  years  to  run  j  and  Agnes  Bell  had  only  remo- 
ved thither  upon  a  fubfet  from  her. 

This   circumftance  of  Mr  Innes's   demanding  rent  before  it  was 

due    IS  alfo  proved  by  the    oath  of  Mrs  Hutton  ;  and  likewife  by 

Mr  Hutton,  who  by  the  by  depofes,  ^hat,  on  account  of  the  want  of 

Jight,  he  cannot  write  or  fign  his  name;  although  that  part  of  his  de- 

pohtion  the  petitioner  has  negleded  to  print. 

But  the  reafon  of  this  is    obvious.     Mr  Innes  muft  often  have 
been  pinched  for  money.     His  income  was  but  moderate,  and  he 
had  a  numerous  family  to  maintain.      It  would  have  been  fome- 
what  more  to  the  purpofe,  if  the  petitioner  could  have  brought  e- 
vidence  ot  Mr  Innes's  negleding  to  demand  payment  till  long  after 
the  term    or  his  taking  lefs  than  was  his  due.     But  it  is  extremely 
obfervable,  that  the  whole  of  Mr  Innes's  errors  and  miftakes  thar 
appear  from  the  proof,  are  in  his  own  favour,  and  not  one  of  them 
agamfl  him.     The  contrary  of  which  muft  have  been  the  cafe    if 
they  had  proceeded,  as  the  petitioner  pretends,  from  incapacity  or 
want  of  judgment.     As  to  Mr  Innes's  fometimes  inquiring  at  his 
own  houfes  who  lived  there,  as  mentioned  by  fome  of  the  witnef- 
fes,  befides  the  diiEculty  of  carrying  in  one's  head  fo  great  a  num- 
ber of  tenants,  Mr  Innes  might  very  naturally  be  defirous  to  know 
whether  his  houfes  were  pofTeflTed  by  the  tenants  themfelves,  or  if 
they  had  fubfet  them  to  others. 

_  The  petitioner  next  mentions  as  a  furprifing  inftance  of  his  father's 
imbecilhty,  a  circumftance  which  is  mentioned  in  the  depofitions 
of  Wilham  Innes  barber,  James  Innes  his  fon,  and  of  Mrs  Innes 
the  fon's  wife,  that  Mr  Innes,  when  he  came  to  the  fliop  in  order  to 
be  {haved,  went  to  the  door  of  a  back-room,  and  inquired  who 
hved  there,  although  the  houfe  belonged  tohimfelf. 

There  is  a  conliderable  difference  betwixt  the  witnefTes  in  their 
mannerof  telhng  this  ftory.     Mrs  Innes  tells  it  in  this   manner: 
^"  Depones,  That  (he  remembers  one  day  that  Mr  Alexander  Innes  Purfuers 
1^'  canae  into  the  kitchen,  and  went  forward  till  the  wall  held  him  proor^ 

again  J  and  then  afked,  what  room  was  there  ;  and  the  deponent  ^^-  ^^ 
]]  leaving  anfwered,  that  there  was  no  room,  but  the  kitchen-wall : 
That  the  deponent  cannot  fay,  that  fie  made  any  particular  obferva- 
"  tions  as  to  the  quefions  ajked  by  Mr  Innes  at  this  time,  or  did  impute 

♦'  them 
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<.  th(mto.v.'.ycauJc;  but  Hic  thinks  iV.e  toM  Uer  hufband,  and  ir.ou- 

"  tioned  what  had  paffed  to  hnn-"  .       ^^^^_ 

According  to  this  account  ot  the  matter    lu.icv  .i"^  „,, 

prifing  in  MMnne.'s  miftaking  the  w.U  ot  the  ^^^f-  -,  ^ f[; 
tiaon  of  a  room.  And  accordhigly  Mrs  Inncs  hcri.lt  ic^n^.xo 
;;;"  ccnfidercd  the  queftion,  as  -a'amu.g  nothmg  ex.ra.du  y 
And  even  acceding  to  the  account  gwen  by  \\  dham  =^";1  -  ^"^" 
h  nes  it  may  be  eafilv  accounted  for,  from  the  tadure  of  Mi  In- 
ne"s  e  e-nght,  and  other  circumftances  ah-eady  mentioned.  And 
they  tWlcdve;  depone,  that  they  conftdered  U  to  be  owmg  to  the 
fradtics  commonly  incident  to  old  age. 

With   regard  to  the  incident  of  the  halfpence   which  Mr  Innes 


d 


.-opt  in  the  Ihop,  as  mentioned  in  the  depofinons  of  thele  witnci- 
fes?  t  is  by  no  means  impofRble.  that  one  or  two  of  the  ha  Ipen- 
LtlmayhLe  adually  be'en  loft  on  this  occahon.  A-  -th  ,c^ 
card  to  the  anxious  fearches  which  were  made  for  iu  Ji  ^  ^  «^>  '' 
can  only  be  imputed  to  a  part  of  Mr  Innes's  charaacr  -^-'-  -- 
naturally  gain  ftrength  with  his  years,  and  which  a  Ion  ^ho  haa 
the Teaft  regard  forlhc  memory  of  his  f^uher,    would  rather  have 

chofen  to  conceal.  ick,^,,     ,>,r 

The  incident  of  the  two  barber-lad.s  Watfon  and  Sl.irp,  puf- 
fing themfelves  once  or  twice  upon  Mr  Innes  for  the.r  com- 
pamon  Swan,  is  of  a-piece  with  the  reft  ot  the  F-'  '^-"S'^^J 
ihc  purfuer.  Nothingindeed  can  be  conceived  more  l"cl^-'"^^'  ^j^' 
to  argue,  that  a  pcrion  is  in  a  ftaa^  of  u.cpacity.  hecau.  h.  do  s 
not  take  the  trouble  of  examining  narrowly  the  features  ot  th.  ba  - 
I  cr-lads  who  happen  to  Ihave  him.  'l  ue  whole  three  appear  to 
have  hec:i  much  if  a  fize,  and  might  very  well  pals  or  one  ano- 
ther ununaperfonwhole.yelight  was  tailed,  or  ^^ho  was  pay- 
ing fo  little  attention  to  their  faces,  as  a  perfon  generally  does  to 
a  circumaancc  fo  entirely  jnligmlicant.  r  \T,- Willi  un 

The  Lift  dcpofnlon  quoted  upon  this  he.id,  .s  that  of  Mi  ^\  .Ih.un 
Marghic,  narrating  the  particulars  of  what  happened  at  a  meet- 
ing betwixt  him  and  Mr  Innes,  at  paying  Ins  rent  m  Auguft  .7^)4. 
But  there  is  one  clrcumftance  in  Mr  Macglue  s  oath,  winch 
clearly  explains  the  whole.  He  lays,  that  this  happened  m  t.-.c 
forenoon,  after  they  had  drank  together  a  mutchkm  ot  white  wine 
The  quantity  which  they  drank,  the  pctiiioner  lays  is  Imall  ;  and 
no  doubt  there  arc  many  perfons  on  whom  it  would  have  no  ei  c.^. 
lUil  to  a  pcrlbn  of  Mr  Inncs':,  great  age.  and  who,  during  hi.  ^^  hole 
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life,  had  Jived  in  the  mo  A  . 

not  fee  a  doubt,  tha   ha,?.™S'=  ™""fr,  ,he  refpondent,  caa 

>n  rte  f„,e„oo„,  w„„ld  be  affi    et'lo  ,h"'"'\""'=  ^™"fc  ^art  ^y 

en.s  themfelves  wh"    ;^ed   "VeT  "f'^'^i  ^"''  *af  .  *    tjptd" 
-      '"^■-apaci.y,  and  have  b    „  ta  j^o'  "'*  ''""■  ""=  &"«&    of 

j^.ha;„e„,st;Vhtr^ltr':tT  --^  °''''''  ^'"'^™. 

i  hat  upon  h.s  coming  to  EdinburaK  '  u  'i'P'''^^^'  in  fubftance 
"es  s  ions,  and  a  fon  of  the  petninn^  '  ^'?  "^^^'"^  °"^  of  Mrln-' 
^^•-e ;  and  upon  be:ng  tdd  ^tt"r  ''  t^'  ^""^^  ^^ed  who  they 
a/ked  which  of  them  tvas  his  fon      nTwh^",  t  ^"'  ^''-^^-'  ^^ 

This  witnefs  is  not  pofitive  w^  b  i  '-^'  ^''  grandfon. 

^he  day  when  this  hap^pen^d       M^  Tlf:'  ^°/!^^  P-ticuIar  time  of 
CoM'gate,   which  was  very  inrbfif       ,    ?    T^'^"'^  "'  a  houfe  in  the 
biy  fomewhat  du/ky  whe?   he  tto'b  ^  ^'^'-'^^  ^  ^'^^  ^^  ^-^  P'X 
ness  ,g,,^^^^.^^^en  tne    woboys^  Befides,  4t. 

hat  he  aid  not  dix'^inguid,  them  at  the  ''  "°'  "'  ^"  wonderful 

the  door.     This  inci.d^nt  too    if  tr       ^  T^  "'''"'''''  '^'^Y  entered 
«;aterul,  happened  in  the    nd  of  a   tumn    "."   '^    ^'^    ^^^  ^^it  ■ 

pand-daughlTof^irCs"  ^  t^^'°"V^^°   -   carried   to  a 
t^"d.      This  wknefs,  howeve;    ZT   '"  ^°"^^^^^^"g  °f  ^^^  ^^n.e 

g-dtothetimeorci;cumftanc;sofTf"V"°'°/J  -^^^  - 

there  is  one  thing  in  his  deoofirio        u    f  ^^PPo^ed  mi/takes.      But 

^ua  have  proceeid  Ke^I^^^^^^  ^/-^^X'   that  they 

depones.   '^  That  after  Mr  JnLs  wa',!^    T''  '^"^'^^1.     He 
"  who  was    there,  he  feemed    f.  t    ^     ?'°  *^^ '■°°"^'  and  found  p    r 
nnes's  not  knowing  who  wa's    n  the7oo'^Y7  "^"•"     ^^  M   P^t" 
thefadureofhisiudament    if  «       5  u    °"''  ^^'^  Proceeded  from  3°- g/ 


Tnf  the  children  introdnc.ng  to  the.r  ta^l  J^^  ^^^^.^^^  ,^  ,„ 

/he  name  of  Lord  Binning,  «"^°;   ^^^^^    docs  not  certain- 

r       o  dm  P     But  whether  in  joke  o    ^"^^^^f^^^^^r  lanes  did  not 

his  Lordlhip_  ^^^^^^  (-ays  ,^''f,,.   a   circumiVance 

Purfuc.s<'/.;..r--/c/^;^,^  .;t   own  the  deponent;    ^^".^.  ^^^  ^     lanes 
proof,  p. '«   he  would   not  h.\xe   Knu  ^^   ^^   expla  n   to  ivii 

Cc.      ..   .vould  have  beenobhged   to  teU  is  to  be  given  to  th 

circumrtAncc  or  tie  \  ^itnels,  it  will  Alio  '^^  "'  j^-„„. 

has  pretended  to  alledge^  ^'X^,,  niight  very  natural  y  t°'-&f  ^^^^'^^ 

Ml  >b«  appear.,  Y"    in   "^  y"""S'«  '''"*'"'  ^tttl 
^?,"-'"  ."'.U^it:?:.  :r,::>;;u: -,„  o,- ,.,=  .UCerCponacn., 
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-  virions  made  to  them  for  fuch  a  numerous  family,  that  he  the 
"  deponenT  thought  that  Mr  Charles  H^ould  move  his  father  to 
.<  fetde   Ws  afFaifs:    That  Mr  Charles  anfwered     That  he  knew 
..  h  s  fath  r's  temper  was  fuch,  that  he  did  not  hke  to  fee  a  dif- 
.^  p  fi  ion  in  any  perfon  to  be  greedy  ;  and  that  therefore  he  d  d 
..  Sot  chafe  to  fpeak  with  his  father  upon  this  fubjed  .  That  ^   e 
"  Seponent  upon   this   mentioned  to  Mr  Charles   Innes,  that  he 
"  n  ould  "peak  to  Mr  George  Innes  cafhier  in   the  Royal  Bank, 
u  who  wafnepl  ew  to  the  old  gentleman,  to  fee  if  George  Innes 
»  kne.     vhetLr  old   Mr  Innes  had  made  a  fettlement  or  no   ; 
«  and  if  none  fuch  was  made,  that  Mr  George  Innes  Ihould  fpeak 
.'    oh      unc  e  to  make  one."     If  Mr  Charles  had  been  fenfib  e 
that  hi    father  was  in  fuch  abfolute  dotage,  and  fo  entirely  under 
he  management  of  his  wife  and  children,  as  the  petitioner  pre- 
tendrwhat  o^cafion  was  there  for  all  this  --'^f  7"^]  J^^^  ^^^ 
he  not  fpeak  directly  to  his  father  ?  or  why  was  he  afraid  of  oftend- 
inghi^mfby  talking  upon   a  fubjed  which  he  thought   might  be 

"^^^sfchil'the  grounds  upon  which  the  petitioner  has  taken  up 
She   of  bod;  or  mind,  which  he  had  done  at  former  periods ,  ana 
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^ng  to  their  xncu...  or  accord,n>to    h  r  J,   '"  °'  ''^'''''''''  ^''-^^- 

therefpondents,   an.^;^     efclv"  1^''"".^'^  ^^^    P^^   °f 

cept  l)v  fuppofins   that  eui;      V        ^     °^  '"'^''^"^  ^'-^""ot  ^lil    cx- 
wichout  the'lea/; ';  e    fmp°[,/;"  perions  of  good  charader  have, 
guilty  of  wilful  and  ddibeTa'tl  p";,.';  ^''"'^^^  "^  -^-"^^S^,  beet.' 
II.        The  petitioner,  m  the  laft  place    enrip.v. 

means  wereufed  in  obtaining  dCtmrd?  1  ^,°"  !'^^^  ""^"^ 
of  the  petition  feems  to  refolve  Vnoi}l'/  '^'^-     ^'  '^''  P^^' 

gainft    Charles    Livin^fton      h!^  .  -'^  >'  '"'°  ^^"  accuiation  a- 

n>ondcntsmi'Wunerhfr'  V       ''T-'  '^^  ^'^^ -'ttlcment ;   the  re- 

l-vcpaHedit^overenttlV  r-Ltt'T'^"^  '^"^  ^"  ^^^^^  -»"e, 
a  gentlenun,  which  has  b^en  mo  n'  0^^''  ^"^  ^'^^  ^^"'"^'^^^  «f 
^ents  will  takethelibertyofnXt  :•;■:;     \r^  '^'^  '^^'P^^ 

crcumftanccs  which  the  pe  i  i^nt  M.  f'"  °l"7^^^'^^'^  "Pon  thofc 
Jfftify  this  accufuion     '  ^ '''''""''' ^^^  i'^^nded   upon   in  order  to 

^^^'^^'t:-:::;{jt^  highly  at.i.. 

But  the  respondents  have  ot  vet  b/T  '"  '''''  '"^«"  ^'  ^^^ 
rcafon.  Thcv  do,  on  the  con  rfr  '^•''  '"  ^'"^°^''-''-  ^°^  wl^at 

condudl  throo.hout  ^h  X,'  ^rT"?'"'  '''''  ""''  ^-'int-fton's 
iuch  as  Ucanic  a  man  of  hutii^S  ^0^2  .^ '"'^1""^^'' '  ^^ 
r..th  .r  s  being  intruflal  with  the  rnih\  r  ,  ^"cuniltHnce  of  Jiis 
■iago,   Mr  L.vingllon  Jail  occlii  ,  f  -"^  ''^'  "°"'^^'<^t  '^^^  '"^r- 

rhcrcn  made  ia^favour  of  the  '    :Mr       7^^',  '^''  '■''  P^-^-^^ 
wercextremclynnfuitabJc    ,L  '    '   7"         r^'""  ^^"""^'   '"^rri.uv.  " 
a  dKTcrent  opinion  ?    O.Jd  L w     w;!';?;  ^f  ^'"-^■'^^  i-^^''^'y  bc'of 
proper,  than  to  fuggcU  this  to  \I,     '^  '''•f'>'-'^  be  laoic  natural  or 

F't   his  father   upon  nuUn,  i^^^'^^^^^;    '^^.'^^  -^vifo  hin.  to 
lyccept  g.v,„g  Ou.  advice  to  Mr  (  h  \lT"\  ^'""^  ^^^"''>'  "^ 

-Mr  L,vi„.(lon  had  the  Icart  coiKern    „   hi  '  ff        ""'  ^'f^^"'"'   '''"^^ 

""  in  this  affair,  more  or  Icfs,  till 


it 


oi   his 


fuch  time  as  he  was  fent  for  by  Mr  ln:ie,3,  ia  the  w.i) 
fion  as  a  writer,  in  order  to  draw  up  the  fectlemeac. 

The  petitioner,  in  the  next  place,  con:iplains,  that  the  expnuioa 
ot  this  lettlement  was  gone  about  in  a  fecret  and  clande'Hne  ^mu- 
nerj  and  he  laments  in  particular,  that  Mr  Living(ton  ha?  not 
been  at  the  pains  to  preferve  evidence  for  his  own  j unification  ei- 
ther by  keeping  the  note  which  Mr  Innes  gave  him,  contamine 
directions  for  drawing  the  deed,  or  by  introducing  fome  indifferen^r 
per/on  to  be  prelent  when  the  deed  was  read  over  to  Mr  Innes. 

This   article   of  the  charge   is  indeed  a  very  lingular  one      T'^e 
lettlement   of  a   perfon's  affairs,   to  take  place  after  his  death,  is"a 
circumflance  which  moft  people  are  anxious  to  conceal,   even  fro-n 
their  neareft  relations.      The  writer  of  the  deed  alone   is  generally 
privy  to  It ;   and  it   is  believed,   that  every  man  of  bufinefs  under- 
Itands  It  to  be  a  part  of  his  duty,  facred  and  inviolable,   not  to  di- 
vulge the  particulars  of  fuch  fettlements  to  any  one  perfon  what- 
ever.    The  refpondents   would  gladly   know    what   perfons   were 
privy  to  the  difpofition  of  moveables  produced    by   the  petitioner, 
or  to  the  partial  difpofitions  executed  by  Mr  Innes  in  favour  of  the* 
refpondents,  which   appear  to   have   been   kept  a  fecret  from  the 
whole  family  till  after  his  death.      With  regard  to  Mr  Innes's  ho- 
lograph note,  Mr  Livingfton  has  exprefsly  deponed,  that  Mr  Innes 
defired  it  back  from  him ;  and  it  would  have  been  impofible  for 
him  furely  to  frame  a  pretence  for  keeping  it.    As  to  introducing  Mr 
Edgar   the  witnefs,  or   fome  other  indifferent  perfon,  to  hear  the 
deed    read  over  to  Mr  Innes ;   the   refpondents  believe,  that   moft 
perfons  would  be  a  good   deal  furprifed,  if  the  writer  of  a  fetclc- 
ment  was  to  bring  a   ftranger  with  him,  in  order  to  hear  the  con- 
tents of  the  fettlement.  read  over  before  it   was  figned.     A  perfon 
who  is  brought  to  witnefs  a  deed,  is  feldom  allowed  to  know  any 
thing  about  the  matter,  except   barely  feeing  the  granter  adhibit 
his   fubfcription.     But  when  a  party   is  determined  to  find  fault, 
there  is  fcarce  any   thing   that  may  not  be  laid  hold  of.      Put  the 
cafe,     that   Mr  Livingfton    had   adled   precifely  as  the  petitioner 
would  have  him,  the  refpondents  do  maintain,  that  the  affair  would 
have  been  greatly  more  fufpicious  than  it  is.     Had  this  been  the 
cafe,  your  Lordlhips,  in  all  probabiUty,  would  have  had  the  peti- 
tioner arguing  fomething  in  this  manner.     Why  go  out  of  the 
ordinary  road  in  executing  this  fettlement .?     Why  introduce   per- 
fons to  hear  the  deed  read  over  ?     Why  take  fo  much  pains  to  fe- 
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cure  >i->-.ilnft  any  future  challenge  ?  Wliy  all  thefc  precautions,  if 
nothing  unfair  was  in  view  j  and  if  nothing  was  intended  but  the 
execution  of  an  ordinary  ll'tltcment  ?  The  refpondcnts  mull:,  for 
their  part,  confefs,  that  if  Mr  Livingfton  had  gone  one  itep  out 
of  ths  ordinary  road,  and  had  taken  all  thcfe  precautions  to  fecure 
himfelf,  they  would  have  then  thought  there  was  juft  ground  for  fu- 
fpeding,  that  Mr  Livingfton  was  fcnfible,  at  the  time  of  the 
granter's  incapacity,  and  that  he  was  doing  a  thing  which  might 
lland  in  need  of  juftiiication. 

Another  ground  of  charge  againft  Mr  Livingfton  is,   his  infert- 
ing  in  the  fettlemcnt  a  claule  with  regard  to  moveables. 

This  claufe  the  petitioner  is  dslirous  to  confuler  as  put  in  with- 
out any  authority  from  Mr  Inne;;.  But  Mr  Livingfton  himfelf  has 
given  a  very  fatisfying  account  of  tliis  matter  in  his  oath,  which  is 
alone  a  fufficient  anfwer  to  this  part  of  the  accuiation.  "  Being  in- 
"  terrogate,  How  he,  Mr  Livingfton,  came  to  mention  to  Mr  In- 
"  nes,  or  to  put  into  the  fcroll,  the  difpofuion  to  moveables,  lee- 
''  ing  no  fuch  thing  was  mentioned  in  the  note,  and  feeing  that  he, 
''  the  witncfh  himfelf,  thought,  that  the  provihon  given  to  Mr  In- 
*'  nes  the  claimant  was  too  llnall  .'  depones.  That,  after  reading  o- 
"  ver  the  note,  he  converlcd  with  Mr  Lines  upon  the  fubject  of  his 
"  fcttlement  ;  and  as  he  underftood  from  Mr  Inncs,  that  he  want- 
"  ed  to  make  a  general  fettlemenr  of  all  hisairiirs,  and  to  give  all 
"  the  effe<fls  he  then  had  to  his  children  of  tlie  fecond  marriage, 
"  made  the  deponent  mention  moveables,  which  he  law  was  not 
"  contained  in  tije  note,"  The  facft,  however,  is,  that  Mr  Inncs 
had  no  moveables  of  any  confequcncc.  As  to  his  houlehold  furni- 
ture which  tlie  petitioner  mentions,  Mr  Livingfton  niuft  have 
known,  that  it  was  provided  to  Mrs  Inncs  by  iicr  marriage  con- 
tract. If  Mr  Livingfton  had  been  capable  of  dcpodng  to  any  thing 
that  was  not  true,  how  cafily  migiit  he  have  avoided  this  dilficulty, 
by  faying,  that  the  note  contained  diredtions  with  regard  to  the 
moveables,  as  well  as  the  houics  ■  If  the  note  had  been  a  fiction  of 
Ijis  own,  he  woidd  moft  certainly  have  made  it  comprehend  both. 
The  petitioner  has  likewifc  gone  the  length  of  liiying,  that  the 
wlnjle  of  this  deed  is  the  fabrication  of  Mrs  Lines.  Hut  tliis  ob- 
IcMvation  might  have  been  fpared.  Unlefs  the  whole  ciicumllan- 
ces  of  Mr  Livingfton's  dcpofition  arc  to  be  reganicd,  Irom  hrft  to 
laft,  as  a  fet  of  deliberate  faKeiioods,  of  which  the  petitioner  has 
not  ofTcrcd  one  reafon  to  convince  your  Lordihip.s,  except  that  the 
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depofitinn  is  not  to  his  liking,  there  can  be  no  doubt,  that  the  deed 
was  concerted  and  framed  by  fpecial  diredlions  from  Mr  Innes 
himfelf. 

The  refpondents  will  only  obferve  one  thing  further,  that  if  Mr 
Livingfton,  who  is  a  man  verfant  in  bulinefs,  had  been  capable  of 
impoiing  upon  the  old  man,  by  making  him  fign  a  deed,  when  he  did 
not  comprehend  what  he  was  about,  he  would  unqueftionably  have 
taken  care  to  fecure  the  fuccefs  of  his  plan  in  a  more  effedual  manner 
than  he  did.  The  difpofition,  after  being  executed,  would  certain- 
ly have  been  put  into  the  hands  of  Mrs  lunes,  or  one  of  the  re- 
fpondents. Initead  of  which,  it  was  delivered  to  Mr  Innes  him- 
felf; and  it  contained  a  power  of  revocation.  By  wliich  means,  the 
whole  plan  might  have  been  difappointed,  by  Mr  Innes's  figning  a 
revocation,  or  by  putting  the  deed  in  the  fire.  Either  of  which 
it  was  in  his  power  to  have  done  any  one  moment  of  his  life. 
Whereas  if  Mr  Innes  had  truly  been  in  the  lituation  which  the  pe- 
titioner pretends,  it  would  have  been  equally  eafy  for  the  perions 
concerned,  to  have  fecured  this  fettlement  againfl  the  poflibilty  of 
any  alteration. 

The  petitioner  indeed  has  all  along  been  fomewhat  too  liberal  of 
Piis  refle-^lions  ngainft  this  gentleman.  In  this  petition  he  is  fome- 
what more  decent  than  in  fome  of  the  former  papers.  But  ftill  he 
ought  to  have  confidered,  that  the  charafter  of  a  man  of  buiincfs 
cannot  even  be  fufpedted,  without  doing  hurt  to  his  intereiT:  ;  and 
that  therefore  it  ought  never  to  be  attacked  in  this  public  manner, 
except  upon  the  belt  and  moil  infallible  grounds. 

With  regard  to  the  undue  importunities  and  folicitations  which  are 
faid  to  have  been  employed  upan  Mr  Innes  in  order  to  induce  him 
to  execute  this  fettlement  ;  the  refpondents  can  fee  nothing  of  this 
kind  in  the  proof.  And  fuppofing  it  had  been  clearly  proved,  that 
folicitations  were  made  ufe  of,  the  refpondents  do  not  fee  of  what 
fervice  this  could  be  to  the  petitioner's  caufe.  They  cannot  con- 
ceive, that  there  was  any  thing  improper  in  children  who  were 
miferably  provided,  endeavouring  to  obtain  from  their  father  a  com- 
fortable provifion.  Nor  can  they  believe,  that  their  doing  fo  would 
have  been  regarded  by  your  LordOiips,  as  affording  any  the  lead 
objecflion  to  the  validity  of  this  fettlement. 

The  refpondents  are  fenfible,  that  they  have  confidered  the  feve- 
ral  points  llated  in  this  petition  at  greater  length  than  was  necef- 
fary.       But   they   were  anxious  to  omit  nothing  that  might  be 

thought 
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thought  in  theleaft  degree  material.  And  they  flatter  themfelves,  that 
your  Lordfliips,  now  that  the  caufe  is  fully  before  you,  will  have 
no  difficulty  to  adhere  to  the  Lord  Ordinary's  Interlocutor,  and  to 
find  expences  due. 

In  refpe6l  whereof.,  &c. 

ROBERT    BLAIR. 
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^'"°  ^to   accompt  of  his  fliare, 
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queft  at  the  fum  the  petitioner  fays  it  amounted  to  5 

,  142,  when  that   eftate  was  given  to  the  petitioner  j 

^^"  le    1742   till  the  14th  March  1765',  when  Mr  Innes 

Y?^ ,  thefe  fums  to  them  till  Mr  Innes's  death;  all  which 


Won 
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ACCOMPT  of  the  fums  paid,  and  fubjeas difponed  by 
Mr  Innes  to  his  children  of  the  firft  marriage,  in  full  of 
the  provifions  in  their  favours  contained  in  their  mo- 
ther's contrad  of  marriao-e. 


To   Alexander   Innes  the  eftate  of       Principal  Intereft  thereof  tin 

Cathlaw,  by  a  difpofition,  dated  ^""''-  Mr  laues'*  death. 

the  30th  January  1740,  as  valued 
per  Meff.  Scott  and  Sawers,         L.  3738      i      5 

To  the  rents  of  the  faid  eftate  from 

'  the  14th  March  1742,10  the  14th 

March  1765',  (the  time  of  Mr  In- 

nes's   death),  at  L.    100  Sterling 

per  annum,  -__  Z,.  23  00     00 

To  the  furniture  in  the  houfe  of 
Cathlaw,  which  fhall  be  fuppofed 
at  the  fum  of  1500  merks,  which 
Mr  Innes,  by  his  contradl  of  mar- 
riage, was  obliged  to  beftow  on 
houfehold-furniture.     Inde,  83     6     8 

Intereft  thereof  from  the  14th  March 
1742  to  the  14th  March  1765, 
(the  time  of  Mr  Innes's  death),  9S   ^^     8 

To  the  annuity  of  L,  108  Scots, 
with  which  the  difpofition  1764 
is  burdened  in  favours  of  Alexan- 
der Innes,  which,  at  i  o  years  pur- 
chafe,  is,  -  -  -  90     o     o 

To  William  Innes, /><fr  his  bill,  da- 
ted the  9th  April  174 1,         -  100     o     o 

To  intereft  thereof  from  the  14th 
April    1 741,  to  the  14th  March 
1765',  (the   time  of  Mr   Innes's 
ideath),  23  years  1 1  months,  1 1 9   1 1     8 

Carried  over,        £.4011     8     i  L.zsfS     8    4 
A 


(  ^  ) 

Principal  Intcred  thereof  till 

fums.  Mr  Innes's  death. 

Brought  over,       Z-.  4011     8     1L.25J5     8     4 

lum,  per  bin  nth  July  1741,  pay- 
able ift  Auguft  1 741,  -  50     o     • 

Interert  thereof  from  the  ift  Auguft 
1741,  to  the  14th  March  1765, 
(the  time  of  Mr  Innes's  death), 
23   years,   7  months,    14  days,  S9      *      ^ 

hew,  per  bill  i^d  Auguft  1741, 
tiayablc    loth     September    then 

\  _  -  CO      o      o 

next,         -         -  J 

Intereft  thereof  from  the  loth  Sep- 
tember 1741,  to  the  14th  March 
I76j:,:i3l-  years  "         "  jS    15     o 

Item,  per  bill,  dated  i4th  December 

]  743,  payable  10  days  after  date,  10     o      o 

Intcrcll  thereof  from  the  3d  Janua- 
ry 1744,  to  the  14th  March 
176c.  21    years,   z    months,    10 

J  .  10   II    II 

days,         -         ~ 

Item'  per  receipt,   dated  31ft   July 

1744.         -         -  -         -      ,  ^°     °     ° 

Intereft   thereof  to  the  14th  March 

J  76c,    20    years,    7    months,    14 
days,         -         -         ~ 
Il^m,  pa-  bill,  dated  26th  November 

175'.         -  -  -  100     o     o 

hem,  per  bond  to  Mr  George  la- 
nes, retired  i  3th  November  175 1,       105     3     o 
To  Alexander  and  David  Littlejohns 

fonsofGri/ellnncs,  ffraccompt,       107      811 
To  Margaret   lanes, /^fr  contrad  of 

miniagc    witli  Archibald    Hart, 

dated     i4tl>    May     1735."    3000 

merks,  -  "  -  1 66   1 3     4 

Int'.Tcft     thereof    to     14th     March 

1765,  29  years,  9  months,  -47    ^^     4 

'lo  Janet  Inncs  pei  cunt  rati  of  mar- 

iia"c  vith  William  Mercer,   da- 

tcd^jth  March  1736,  -  '^_Ii._i 

Carried  forward,       Z-.4/77     6     8  L.  =^^02     o     6 
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Principal  Intereft  thereof  till 

o  ,      v  ,  ^  '"'"'  Mr  Innes's  death. 

Broijght  forward,       L.4777     6  8    L.  2902     o     8 
Intereft  thereof  to  the  14th  March 

1765,    29  years,        -         -  241    13     4 

To  Ifobel  Innes , /)f  r  receipt  by  her 

and  her  hufband,  dated  i8th  Ja- 
nuary 1733,  to  accompt  of  pro- 

vifions  in   her  mother's  contract 

of  marriage,  400  merks,       -  22     4    c-t- 

Intereft  of  faid  400  merks  to  the 

14th   March    1765,   32  years,  i 

month,  24  days,  -         -  25   14     3 

To  ditto,  per  ditto,  1 4th  January 

1734,  200  merks,         -         -  li     7.  i\ 
IntereL  thereof  to  the    14th  March 

1 7  "^i".  31  years,  2  months,  17     6     3 

To   ditto  per  ditto,   28th  January 

1735,  200  merks,         -  -  n     2  2| 
Intereft  thereof  to  the  14th  March 

^765,    30  years,    I     month,     14 

days,  -  -  .  16   14     7 

To   ditto   fer  ditto,  26th  January 

1736, 200  merks,         -         -  i\     i  i\ 

Jntereft  thereof  to  the  14th  March 
1765,    29   years,    i    month,    12 

days,  -  -      ■    -  .       1^     3     5 

To   ditto  per   ditto,     ifl    February 

1737,  200  merks,         -         -  i  r     2  2|- 

Intereft  thereof  to  the  14th  March 
1765,    28    years,     i    month,    12 

days,  -  -  .  IJ-   13     4 

To  ditto,  per  her  contradl  of  mar- 
riage with  John  Stenhoufe,   da- 
ted 23d  May  1737,  3000  merks,         \66  13  4 
Intereft  thereof  to  the  14th  March 

'^V Sy   27   years,   9   monthsj    19  •  ' 

days,         -  -  -  231    13     6 

Carried  over,       L.  5010   13     4  L.  3476   19     4 
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Principal  Intcreft  thereof  till 

Cuius.  Mr  Innes's  dcuih. 


Brought  over,  i.  5010  13  4  /-.  347^19 
To  JohanInnes,/)frbondto  William 
Taylor  her  hufband,  dated  loth 
]uly  I  75 1,  payable  againft  Mar- 
tinmas then  next,  -  -  340  o  c 
Intereil  thereof  from  Martmmas 
1751,   to    14th  March  1765,  13 

years,  4  months,         '         '  ^,  ,  ^ 

Jtem,To  ditto, two houfes  mthe  Old 
Aflembly  c\oie,per  dilpolition,  da- 
ted the  10th  July  175 1>  which 
then  gave  of  yearly  rent  about 
L.  14  Sterling,  and  which  at  12 
years  purchafe  is,         -         "  1 6b     o     o 

To  the   rents  of  thefe  two  houfes, 

from  Whitfunday    175 1    to   the  ^^^     ^ 

14th  March  I7^5>         "       ' 
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RECEIPTS  granted  by  the  deceafed  Alexander  Innss 
to  his  tenants. 

I   Alex'  Innes   /enior  of  CatMatxr    n*^„^  r 

from  W-"  Innes  bib  r  in  Ed'fbumh^h^r'   ?  ^^^  ^^^^^^^^ 

ten  fhillings   Sterling  rr^oney     as    half     !      '""  T.  P°^"^^' 

loA  £•.  1.  ""s  "luney,  as  ^alt  a  years  rent  to  Mar  tin  ma  q 
laft  of  two  houfes,  q  he  poffefTes  of  me  in  y«  Cowgate  of  S' 
q     half  a  years  rent  is  hereby  difcharged,  al  witnef my  hand    at 

L.  3,  ID  Sterl« 

(Signed)  ^kx'  Innes. 

N^W\W  ^""T  ^"'''"•°^  ^''^^'^'  ^^""^  ^^^  ^°  ^^^e  received  from 
M'Wilham  Stewart  j««^wryMnEdins  the  fum  of  three  pounT 
twelve  fhilhngs  and  fixpence  Sterling  money,  as  half  a  veafrrTnt 
to  Mammas  lafl  paff  of  a  houfe  belonging  ^t'o  me  and  Seft  by 
him,  lymg  m  Patrick  Steil's  clofe  in  Edinburgh,  n^H  half  yC's  ren^ 
js  hereby  d.fcharged.  In  witnes  whereof  I  hi^^rSen  ;  .d7ub- 
Sult  'Y'rf'-\  at  Edinburgh,  the  fecond  day  of  February, 
One  thoufand  feven  hundred  and  fixty  four  years 
L.  3  :  12  :  6  Sterling.  ^ 

(Signed)  ^/ex'  Innes, 

I  Alex'  Innes/.mV  of  Cathlaw,  grant  me  to  have  received  from 
u  l^""?  ?^"^'^^d  goldfmith  and  jeweller  merchant  in  Edin- 
burgh,  the  film  of  four  pounds  Sterling  money,  as  half  a  year's 
rent  to  Martimas  laft  paft  of  a  houfe  belonging  to  me,  polfeft  by 
^""1  '"i-??  T^^/"  Blackfriars  wynd,  q^Mialf  year's  rent  is 
hereby  difcharged.  In  witnes  whereof  I  have  writen  and  fubfcri-  . 
ved  thefe  prefents  at  Edinburgh,  the  twenty  firft  day  of  February,- 
One  thoufand  feven  hundred  and  fixty  iour  years. 

(Signed)  ^iex'  Innes. 


^^1'"  (     6     )      • 

I  Alex'  Inncs  fenior  of  CatWaw,  grant  me  to  have  received  from 
William  Innes  perewig  maker  in  Edinburgh  the  fum  of  three 
pounds  ten  flalllings  Sterling  money,  as  half  a  y^ar  s  rent  from, 
Mertimaslaftpafttothe  term  of  Whitlunday  laft  pall  of  two 
houfes  belonging  to  me  poffeft  by  him,  trontmg  the  high  ftreet  of 
the  Cowgare  of  Edinburgh.  In  witnes  whereof  I  have  written  and 
lliblcr^T  d  thefe  prefents  at  Edinburgh,  the  feventh  day  of  Augufl, 
One  thoufand  feven  hundred  and  fixty  four  years. 

^-  3'  '  °  ^*^''  (Signed)  Alex'  Innes. 

EXCERPT  from  the  deceafed  Alexander  Innes's  cafli- 
book. 


Dec.  ^'' k' Cafli   from  MMnnes  barber  in  Edinburgh, 
'  ^  '        half  a  year's  rent  to  Martimas  laft  of  two 

houfes  in  Edinburgh,  -  -  L. 

Feb!  2.'  Cafli  from  M'  W"  Stewart  wryter  in  Edin', 
half  a  year's  rent  to  Martimas  lall,  of  a 
houfe  in  Pat''  Steel's  clofs 
->  I.  from  James  Gilliland  goldfmith  and  jewler 
merch'  in  Edinburgh,  half  a  year's  rent 
for  a  hcufe  in  Blackfriar  wynd,  to  Marti- 
mas lail  palt,  -  -•  7 

Aug.  7.  From  \Villiam  Innes  wigmakcr  in  Edin- 
burgh, half  a  year's  rent  of  two  houies  in 
y'  Cowgatc,  from  Martimas  lall  to  Whit- 
funday  lail,  -  "'  " 
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